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91 Bagar Mal v. Emperor | «| G5 422] 188 H. Bevis & Co. v. Ram Prasad ... 
92 | Ajodhya Prasad v, Majidan 64 952-] 140 | Collector of Jaunpur v. Jamna 
, -93 |-Amanat v. Emperor ‘+ a | 65 424 Prasad . ; 
“ 95 '|-Nażiradġin v. Achchi Beania w+ 164 983 | 147 | Parbati v. Raja Shyam Rikh ... 
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(5: | Sita Ram v. Janki Ram‘: ' we | 65 813| 159 | Bhagirathi Shukul 4, Chandra 
118. | Muhamniad Mubarak Husain vj : Harihar Patek i 
Sahu Bimal Prasad 65 91] 161 | Muhammad Muzaffar Al, In the 
114 | East Indian Railway v. Tulshi matter of a 
; Bam a 1695 771 | 182 | Khushi Ram v. Emperor * 
117 | Ganga Sahai v. Baldeo Singh... 65 779 | 164 | Bechan Singh v, Kishun Lal... 
118 Tnayat Ullsh Khan v, Niser 165 | Bechu Singh v. BaldeoBingh ... 
| . Ahmad Khan .. | 65 762] 169 | Ram Ratan v. Emperor 
. 128.) Bukam v. Tara Chand « | 65 775] 170 | Dambar Singh v. Kallyan Singh .. $ 
125.| Husain Bakhsh v, Lachman Das... | 64 934| 172 | Harnam Das v, Faiyazi Begam .., 
, 126. | :Reoti Lal v. Manna Kunwar ... | 65 785 | 178.) Ramhit vz Emperor 
128. | Chimman Lal v. Phool Chand .. | G5 795 | 181| Manpal Singh v, Raja Partab 
'138"| ‘Kashi Prasad Singh v, Balbhaddar : Singh - 
|, Singh, | 65 798 | 
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- | Maharaja df Burdwan wes To be 24 | Abdul Rahim v. Rafiq-un-Niga .,, 
a printed, 25 | Govind Dass v. Ram Charan 
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<o Ò Ram Ratan Sahu 65 69 ' 
` 10 | Sitaram Bhaurao ;Deshmukh y. 54 
Jinnl Hasan Sirajul Khan... | GH 826 Patna High Court, 
sas Vedachela Madaliar v. Subramania | 
_Mnudaliar ` f ~ | 64 402 1 | Bazari Hajam v, Emperor F 
Ne 3 , Hira Bibi v, Ramdhan Lal — 
Allahabad High Court, ‘7 | Chandra Mohan Datta v. — 
Dasi 
9 | Jogeshwar Misra v Nath Koeri ., Toe 
1; M. Tasadduq Ahmad Khan Sher- :18 | Sheikh Abdul Rahman v. Shib 
` . wani, In the matter of 65 560 Lal Sahu — 
o2 Parbhoo Lal. v. Pengal North e ; 
Western Railway Co, wa | 65 588 Lahore High Court; 
3 | Konj Bihari Lal'v. Ghansham Das | 65 ‘5° 
--B |:Saktco Mal v. Gopal Chand .| 66 318 1 | Gobind Sahai v. Bal Kaur fis 
8 | Bhanga y: Sheikh Din Muhammad | 65 63 :6 | Hira Nahd v. Hayat Muhammad 
39 | .Byod Madad Ali v. Sheikh Sham- | 9 | Dalip Singh v. Emperor * 
sher Ali. 63 108 11 |*Girdhara Singh v. Emperor ` ., 
= 46 Sri Bhagwat Chaudhri v. Balkaran 15 | Delhi Cloth and General Mills Co., 
Saithwar e 5 696 limited, Delhi v Firm Kidari 
“pie Thakur Bechu Singh v. ‘Baldeo Pershad Ohhedi Lal of Feroze- 
> | ., Singh 65 507 pore Cantonment * 
. 244 | Khushi Ram v, Emperor we | 67 338 
. 46.) Badri Prasad v. Mohar Bingh 65 611 Oudh Judicial Commissioner's Court. 
16°| Nihal Singh v. Najuban , GS 585 
ST Nafis-un-Nisa v Mirza ‘Mumtaz _1 | Liaqat Husain v. Narotam'Das ... 
Nasal Husain 65 539 3 | Ram Bodh Singh v..Ram-Narayan 
30: nae Das va Syed Mohammad Singh eee 
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. Shapurjee 64 114}. 128 | Krishnaji Shridhar v, Mandeo 
48 | Hiralal Ravchand v. Parbhulal Sakharam 64 .337 
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Raphavii . | G2 952 | 187-| Jasraj Bastimal v, Sadashiv 
58 | Rodriks v. Papa Dada ma | 63 160 | Mahadev n | 64 487 
61 | Emperor v. Motilal Hiralal .. |G& 40| 142 | Hiralal Motichand v. Ganpat 
. 79| Ganesh Balkrishna v. ia ; Lahanu 64 488 
Trimbak 64 166 | 160 |'Uttamram Vithaldas v. Thakordas í 
86 | Appa.Dhond v. Babaji Krishnaji_ 64 364 Parshottamdas * To be 
89 | Vali. Asmal v, Rao Bahadur Malji ' 64° 78 printed, 
24 BOMBAY LAW REPORTER, rog Jantary, 1922. 
1 Dattatraya v. Purshottam .. 165 600, 88) Goturam v, Barku mi 67 253 
5 |.Bai Gulab v. Jivanlal „ | 65 602 95 | Nowroji v. Shrinivas a | 66 929 
18 | Emperor v. Balkrishna aa | 65 753| 97 | Ramchandra v. Shrinivas .| 66 940 
46 | Danappa, In re . | 65 640 99 | Emperor v. Jogidas „ | 66 328 
. .49°|-Emperer v. Ramratan we | G5 637 | 102 | Emperor v. Ardeshar » | 66 331 
BQ, Emperor v, Baker „ | 6S 6831 105 Emperor v. Matubhai A 166 323 
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168 | Govinda Nath Chaudhuri v. Basi- : 66 245 
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‘167 | Baranashi Koer v. Bhabadeb Mohatap Bahadur v, wani 
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172 | Emperor v. Abed Ali Tufani ... |'G2 412 | 281 | Gangadhar Kalwar v, Sekali 
173 | Jnanendra Krishna Bose v. Telini 64 574 
.| Binclair Murray & Oo. « | 66 741 | 288 | Chairman, Jalpaiguri Municipality 
MB | -W. J. -Rees v. John Young ve | 66 745 v. Jalpaigori Tea Co. Lid, .. | G4& 649 
188 | Mohini Mohan Banerjee v, Secre- ' 293 | Annada Prosad Ghosh v. Upendra 
tary of State for India | G7 25 Nath Dey Sircar 18 
195 Paresh Nath Pal Choudhury v. 299 | Chaitanya Charan Sbt v. Mohamed 
Ismail Bardar 64 993 Yusuf | | GG 407 
198| Hemanta Kumar Sen v. Emperor 62 6711] 802 | Sarat Ohandra Maiti v, Bibhabati 
200 | Kali Charan Kundu v. Emperor... | G3 458 Debi 493 
208 Superintendent and Romom- 315 | Bhudeb Mookerjee v, Keluchand 
branter of Legal Affairs, Ponge Mallik . 536 
v. J. S, Mull 66 428 | 319 | Gopal Krishna Sil v. Abdul Jamad 
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mull 
351 Sukhlal Karnani v. The Official 
Assignee of Calcutta 
864 | Maharaj Bahadur Singh v, Suresh 
2 Chandra Roy is 
Ohandra Nath Sorma Motayed v. 
Sheikh Inamdi 
Sarojini Dasi v. Haridas Ghosh .. 
-Prasannamayi Debi v. Baikuntha 
: Nath Chattoraj 
Sanatan Sant v, Dinabandhu Giri 
Raja Bhupendra Narain Singh 
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457 
462 


Rani Hemangini Debi v, Sarat 
Sundari Debya 

Profulla Chandra Ghose v. Babu. 
ram Mandal . 

H. H. Maharaja of Cooch-Behar 
v. Raja Mahendra Ranjan Rai 
Chaudhuri 

Agent, B, N. W. Ry. Co. v. J agan. 
nath Agarwalla o 

Jaminibala Debi v. Karali Prasad 
Mukherjee 

Abdul Hossain v. Afsaruddin .., 

Mokbul Ali Sadagar v, Basarat Ali 

Byomkes Seth v. Bhut Nath Pal... 

Ram Kanai Pal v. Punna Chandra. 

Paban Khan v. Badal Sardar ,., 

Satis Chandra Das v, Umes Narain 
Chaudhuri 

Raja Sasi Kanta Acharjya Bahadur 
v. Sandhya Moni Dasya, — 

Bhubaneswar Bhattacharjee v. 
Dwarakeswar Bhattacharjee ... 

Hari Charan Das v, Emperor ..,, 

Ainuddi Chowkidar v. Emperor .., 

Tustee Mondal v. Kenaram — 

Mohan Molla v. Baru Bibi | 


508 


512 
616 
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Subbarayadu GI 690 Kumar Sarkar 64 733 
$ Sarbeawar Patra v. Bejoy Chand 300 | Prafulla Nath Tagore v. Secretary 
‘| Mohatap 63 986 of State for India 63 292 
:|:Binođini Hazrani v. Sustha: 102 | Indian Engineering & Motor Co., ih 
“+ Hezrani . | 57 740 Ld., v. Gladstone Wyllie & Ua,... To be 
Bata Krishna Promanik v, printed. 
À. K. Roy . 65 177 | 105 | Gobinda Chandra Pal v, Kailash 
-| Meka Venkatadri Appa Row v. Chandra Pal 6G 154 
Raja Parthasarathy Appa Row | GF 81] 106 | Malayandi Appayasami Naicker 
Bepin Krishna Roy v. Priya Brata | GG 3845 v. Midnapore Zamindary Co. ... | 60 $53 
Mahabir Prasad Singh v, Jogendra 113 | Sreemutty Sarojini Dassi v. Hari 
_ Nath Mondal one To be , Das Ghose 66 774 
É inted. | 121 | Gopal Chandra Sen v, Bankim ; 
Kali Dasi v. Kanai Lal De ws | 64 709 Behari Roy 51 372 
“Ashutosh Dutt v. Emperor — To be 128 | Prasunna Rane Mondal ` y. ` 
printed. Nilambar Mondal 64 75 
Hemanta. Kumar Sen v, Emperor 62 577] 126 | Satindra Nath Banerjee: v, Shiva 
Muruga Goundan v. Emperor To be Prosad: Bhakat «| 64 718 
4 printed, | 129 | Bhaidas Shivdas v. Bai Gulab - 65 974 
2.811 Pram Ram Mookerjee v. Jagadish; | 138 | Raja Peary Mohan Mukerji v. 
Nath Roy : ser To be Monohar Mukerji ma |62 76 
E : printed. | 188 | Srimati Faijunnessa v. Ramtaran | 63 706 
65 | J agannath Marwari v. pu 140 | Manmotho ‘Nath Mullick v. 
.f T Chandni Bibi 67 3l Mahamed Soleman ` 6 To be 
73 | Gyanendra Nat Chakravorti 7. printed, 
eo Paresh Nath Pal 65 451} 143 | Banka Behari Ghosh v. Madan ; 
78 | H. D. Chatterjee v. L, B, Tribedi To be a +| Mohan Roy oa To be 
Eau L bi printed, ~ printed, 
81 | 8y ed Habibur Rahman Chowdhury 147 | Syam Chand Basak v, Nabendra i 
réd í a Syed Altaf Ali Chowdhury ... | GO 887 . Nath Basak 4 To be 
91 | Chairman of the Municipal | printed, 
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Ghafur Khan ma | 6S 102 printed, 
i & | Singh Ram v. Data Bam | „e | GZ 240 | -35 | Mahant Diyal Das v. Mahant 
‘7 | Fateh Din v. Qutab Din 67 548 Sundar Das a | 65 741 
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(1 | Abdul Gbani v. Emperor ` .. | GZ 885] 22 | Delhi Oloth and General Mills Co. 
' 2 | Ali Ahmad v, Emperor wa | 62 827 v. Firm Kidari Pershad-Chhedi À 
"8 | Ganda Singh v. Emperor „e , 62 329 Lal 64 368 
"4 i Ghulam Rasul v. Emperor * 62 331 28 Kapuris, Mal v. Wali Mubammad. 65 250 
5 | Sohara v, Emperor we | GZ 325 24 | Dalip Singh v. Emperor - w | 64 377 
‘6 | Muhammad Din v. Emperor ©... | G2 321] +25 | Sewa Ram v. Udegir 65 252 
7 ‘| Harnam Singh v, Emperor . | 6% 497| 26| Ghulam Rasul Kban v, The Secre-| - 5% 
- 8°| Gajja Nand v. Emperor ws | 64 509 tary of State . | 65 239 
- 9 | Budha v. Emperor 64 502| 27| Attra v. Mangal Singh + «| 65 264 
10 | Dhanpat Rai v. Guran Ditte Mal | G4 620] 28 Ramji Lal v. Mangal Singh ... |- 65 266 
11 | Giani v, Tek.Ohand » | G& 549 29 | Durga Parshad-Mntsaddi Lal v, 
12 | Mangal Singh v. Emperor san | EF 847: Rulia Mal-Dogar Mul „w | 65 282 
18 | Munshi v, Khagwani  . a 164 356| 30 | Kartar Singh v, Kirpa Singh ~.. Not 
> 14 | Lachman v. Santa a | G4 350 — reportable. 
- 16 | Fazal.v, Mihan Khan wut], G& 352 31 | Shah Muhammad v, Muhammad 
136 | Piyara Lal v. Mazhar Khan  ... | G& 359 Roshan Khan -65 128 
7 Firm Damri Shah-Thakir Ram v. . 82 | Naurang Ahmad vy, Basheshar 
Firm Rulia Mal-Dogar Mal... 164 287 Nath « | 65 115 
18 | Chanan Singh v. Emperor wa 164 369] 33 | Lorind Chand v. Allah Bakhsh ,., | 65 124 
1.19 EAlawala v. Emperor eve 64 -371 34 | Lala v, Crown 65 622 
$ ne Barbari Ram y, Bhikha Rem `... | O&@ 884) 35 | Ali Hussein re “Ve Hercharn , : 
Girdhara Singh v. Emperor we | 6& 373 Das sot ONE 65 545° 
tae 2S 17 PUNJAB WEEKLY? REPORTER, For Jawan 1929::. * 
Ro je | Civil, j z 
° n No. — 
_ 41 | Muhammad Hafiz v. Muhammad ' ` 
Zakariya 65 79 1 | Ghazi v, Crown ma | 65 572 
_ 2 | Bhagwan Devi v. Banka Mal... | 66 367 2 | Crown v, Duli Chand * Not 
81+ Kartar Singh v. Kirpa Singh a. Noi reportable, 
reportable. 3 | Lala v. Crown ma | 65 16224 
4 | Shah Muhammad y, Muhammad 4 | Ali Hussain Khon v. Harcharn Das 65 545 
F Roshan Khan „ | 65 128 6 | Farid v. Crown na | 65 613 
36 | Naurang Ahmad v. Basheshar | Se mal mA 
Nath we | GS 116 ; 
e 6 | Lorind Chand v. Allah Bakhsh ,.. | 65 124 4 
-a 30 MADRAS LAW TIMES, FROM JANUARY ro Ast ——— 1922. 
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Court case) »» | 62 742 39 | Seth Nemichand v. ‘Seth Radha 
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OALOUTTA HIGH COURT. 
Appkal FROM ApesLuate Ducgeg No. 1964 
or 1919. 
July 19, 1921, 

Present :-—Justies Sir N. R. Chatterjea, Kr. 
and Mr. Justise Pearson. 
` PROFULLA JHANDRA GHOSE anp AxN- 
oTHsr—Derrenpbaxnis Nos. 1 & 2— APPELLANTS 

Versus 

BABURAM MANDAL AND otuses— 
PralatTiFFS—RESPONDSNTS, 


Bengal Tenancy Act (VIII of 1885), 5. 148A, Sch. ITT, 
Art. 8—Dispossession by landlord —Landlord also 
auction-purchaser—Suit for possession by tenant — 
Limitation—Arrears of rent, recovery of. 


One of the heirs of a deceased tenant sued to 
recover his share of the holding, which was sold 
in execution of a rent-decree against the other heirs 
and purchased at the execution sale by the landlords 
themselves. It was admitted in the plaint that the 
dispssession was not effected by the landlords at the 
time of the delivery of possession to them as auction- 
purchasers but subsequently by tenants, who had 
been settled upon the land by the landlords, and 
with the help of the landlords’ naib; 

Held, that in these circumstances the question of 
the landlords being the auction-purchasers did not 
arise and thatthe suit was governed by the special 
rule of limitation contained in Article 8, Schedule 
III of the Bengal Tenancy Act, [p. 2, col. 2.] 

Peary Mohan Mukherjee v, Arunodoy Ghose, 58 Ind. 
Cas. 581; 25 C. W. N. 188, followed. 

Krishna Chandra v, Satish Chandra Banerjee, 85 

Ind. Cas. 366; 20C. W, N. 872, referred to,” 


A suit for rent to fall under section 148A of the 

. Bengal Tenancy Act, must be for the recovery of the 

whole of the arrears due, but it need not be for the 
‘entire rent payable for the holding, [p. 3, col, 1) 

Brohmanand Nath Deb Sircar v, Hem Ohandra Mitra 

23 Ind. Cas, 981; 18 O. W, N. 10/6 at p. 1019) 

, followed, 4 


Batkantha Nath Sen v, Ramapati Chatterjee, 45 
And, Cas. 767; 27 O, L, J, 101, distinguished, ` 


_ Appeal against a deerse of the Addi- 
tional Subordinate Judge, Khulna, dated the 


1 


+ 


‘Tenanay Aat, 


‘Ath July 1919, modifying that of ths 


Mansif, Sseond Oourt at Satkhira, dated the 
15th April 1918. 

Babu Sarat Chandra Roy Ohaudhury (with 
him Babu Antlendranath Rat Ohaudhury), for 
the Appellants—The defendants Noa. 1 and.2, 
who are the landlords, are the sppel- 
lants. The appeal arises out of a suit by one 
of the heirs of a deseased tenant to reepver 
his share of the holding, whieh was sold in 
exesution of a rent-deeree against the other 


‘heirs whose names stood in the landlords’ 


register, The question arose as to the 
applisability of the special limitation of two 


‘years and whether the entire tenure passed 


by the sale as fhe suit was not properly 
framed under section 148A of the Bengal 
The Firat Court dismissed the 
suit. On appsal, howaver, the suit has been 
desreed, Dafendants Nos, 1 and 2 obtained 
rent deeras on 29th Ssptemboer 1910. Thay 
purshased the holding on 2)th Mareb 1911, 


Tha sale was confirmed on 27th April 1911, 


Formal delivery of possession was taken on 
27th May 1911. New tenants were settled 
onthe land in June and August of the same 
year. There was an application to set aside 
sale made, but was dismissed on 15th Mareh 
1916. The tenants defendants with whom 
the lands were settled out and removed 
paddy from the plaintiff's land, in sonsequenae 
of whieh there was a ‘sriminal ease by plaintiff 
whish was dismissed on 27th February 
1912. The plaintiff thereupon brought the’ 
present suiton 28th May 1917, Plaintiff 
alleges that.he was; mot dispossessed by 
landlords bat when .paddy was eat by the 
new tenants: Refers” to Peary Mohan 


Mukherjee v. Arunodoy Ghose Li). As 


+ 


(1) 58 Ind, Oas, 681; 26 O, W, N, 168, 
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PROFULLA CHANDRA V. BABURAM MONDAL, 


regards the frame of the suit under sestion 
148A of the Bengal Tenamey Ast, see Nunda 
Lol y. Kala Ohand (2}, \Brohmanand Nath 
Deb Sircar v. Hem Ohandra Müra (3), Ram 
Dhyan Singh v. Pardtp -Singh (4). In the 
present case it was in form for the whole 
rent but in substanes for the plaintiff’s share 
of rent only. 
Tenaney Act; Pramada Nath Rey v. Ramani 
Kanta Roy (5). -The-sase -of -Backantha Nath 
Sen v, Ramapati Chatterjee (6) does not 
apply, — 
—-7No.one-appeared.for.the -Respondents. 

SUDGMENT.—This appeal arises out of 

Be. enit -by one of the heirs of a deseased 

- tenant to resover his share of -the holding, 
-whieh was sold in exeeution of a deoree for 
arrears , of _rent obtained by two so- -sharex 
‘landlords and purehased by the latter. 

_ The plaintiff was not made a party to the 
suit for rent, and he, brought the_snit, on the 
„ground that he was not bound by. the desree 
-for rent and that the desree did not affest 
„his -interest, .speeially as the suit was not 
framed under seetion 148A of the Bengal 
Tenaney Act. 

The defence was that the suit was barred 
iby. the spesial limitation of two years under 
Artisle 3, Schedule ILI of the Bengal Tenansy 

«Aat,. that. the deeree was one under sestion 
‘148A, and thatthe sale held thereunder passed 
‘the entire holding. 

. The. Court of first —— dismissed the 
euit. On appeal the deeree was reversed 
and the auit was desreed. 

7 The defendants Nos, 1 and 2, who are the 
landlords, have preferred this appeal, 

Two questions.arise for our desision, The 
first. is whether the suit is barred by limita- 
tion. 

The ground upon whioh the Subordinate 
andge overruled the plea of limitation was 
tat the a was by a oo- sharer 


we — 2*22 


2)-8 Ind.-Cas. 50; 16 C.W. N, 820. 

pa 93 Ind, Cas. 981; 18-0. W.N, 1016 at p. 1019, 

+ -(4):53 Ind, Oas. 91; 4 P. L. J. £00. 

(5) 35 0. 33); 12 0. W.N. 249; 10 Bom, L. B. 66; 
35I, A, a8; 7 0; L J. 189; 18 M. L. J. 48, 8 M, D. T 
151 4P. 0.). 

(6) 45 Ind. Cas, "i 27 ©. L. J, 101. 
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There is a sonfliot of desision on the point 
whether dispossession by a landlord as 
austion-purobaser somes under Artiele 3, 
Seheduie 111 of the Bengal Tenaney Asat. 
In the present case, ib is admitted in the 
plaint that the dispossession was not by the 
‘landlord at the time of the delivery of 
pcssession to him as austion-: purchaser. but 
subsequent to te delivery of, possession and 
-that-the dispossession was -effeeted by -the 
tenants, who had been settled upon the 


land by the oo-sharer landlords, and 
with -the -help -of the -landlords’ natb, 
In these oirsumstances the question of 


the landlord being the anation-purehaser 
does not arise and the suit would he 
barred by limitation [see the ease of 
Peary Mohan Mukherjee vy. .Arunodoy 
Ghose (1)]. There ir, however, no clear 
finding that the landlord or his.agoent along 
with other defendants dispoasessed the 
plaintiff. We think that there should bea 
slear finding on the point, If :the Court 
finds that the dispossession was by the land- 
-lord or-his agent, the- snit would be-barred by 
limitation. | 

The gesond question is-whether the suit is 
one under sestion 148A ‘of the ‘Bengal 
Tenansy .Act. The learned Subordinate 
Judge was of.cpinion that it was not,‘ ‘besaute 

a snit to resover the whole rent is a 
sondition preacdent to asestion 148A suit.” 
If, by that, the learned Judge meant tg sey 
that the suit must be to resover the whole 
of the arrears due, he is right, but if he 
means the entire rent payable for the hold- 
-Ing, We do not think that thatis a eorreet 
view. The learned Judge refers to ‘the 
ease of Batkantha Nath fen v, Ramagait 
Ohatterjee (6), but the fasta of that case are 
distinguishable from the present. It appears 
that in that ease the plaintiff sued to reeover 
his ehare of the.rent and ‘did -not .ceek to 
resover the entire rent due to himself -and 
his.co-sharers, There-was-merely an alter- 
-natiye prayer thatif it was found -tbat -the 
tenant had.not paid the rent due to bjs ,eo- 
sharers, he might be allowed to amend ‘hig 


plaint, £0-a8 to sesure a desrea, for ‘the-entire 


rent. On the other hand, in the suit-for rent 
‘in the present case, the eo sharer’ landlord 
who was not in separate eollestion of rent, 
stated that he had enquired of hia other oo- 
‘sharers whether they had realised any -rent 
and the latter did not give him any informa» 


2 
t 
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‘tion, and that in -those sireumstanees he 
believed that the rent whieh was due tohim 
wasithe only arrear due for the holdirg, 
His eo.sharer were made parties -to the 
suit and the plaintiff-stated ‘that if his so- 
sharers’ sbare of the-rent had remained unpaid, 
“he (the plaintiff) was willing to pay Oourt-feo 
‘on that sum also. He slaimed a ‘deeree for 
.the entire arrears, and prayed that his eao- 
sharers might be joined as plaintiffs if they 
chose to be oo-plaintiffs. The-ease ia similar 
to that of Brohmanand Nath Deb Strcar v, 
Hem:Ohandra Mitra (3), In that ease’ the 
learned Judges observed as follows:—' We 
have been invited to eonstrue the expression 
‘rent due’ aa equivalent to ‘rent payable under 
the contract of tenancey.” This argument in 

. Substanee ia that to entitle a person to claim 
the benefit of seotion 148A he must inelude 
in the suit a olaim, not for the rent actually 
in arrears, but the rent payable under the 
seontrast -withont the dedustion of ‘any 
Amount that might have bean actually paid 
to the landlord. This-olearly is an...unten- 
able sontention. -We-may further add that 
it -has not been suggested at avy stage of the 
‘present proseeding, nor was the suggestion 
made .in the sourse of the original suit, 
that at the time of the sommensement of the 
‘tigation, there was an arrear of rent dus 
to the co-sharer landlords. ‘The -plaintiff 

_sued for the-resovery cf what .to -hia infor- 
‘mation was the whole arrear due, and-that was 
in essense a suit for rent due to all the oo- 
isharers, within ‘the meaning of sestion ‘148A 
“of the Bengal’Tenanoy Aat.” Those obser- 
vations apply to the fasts of the present 
Aass. 

Wezthink in these siraumatances that the 
suit was anbstantially one framed under 
section 148A of the Bengal Tenaney Aot, 

The.question,; however, whether ‘the suit 
for rent was brouglit-against the registered 
‘tenant was not gone into by the learned Sub- 
ordinate Judge, besauce -having ‘found that 
ithe suit waa .not one framed under sestion 
148A -of ‘the Bangal Tananey ‘Act, it was 
unnesessary fon him-to-sonsiler the question 
whether the-rent suit was -so` framed as to 
afleot the interest of the plaintiff. Ar,-how-. 
ever, we.bava.aome “to ‘the sonslusion that 
-the-suit was framed under-sestion 148A, we 
‘think the lower Appellate-Oourt should son- 
Mider :the - question whether the persons 
Against whom <the -rent-desree was obtained 
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represented the interest of the plaintiff as 


‘wall, so that the-sale held thereunder -passed 


the interest of the plaintiff also. 

The deoree of the lower Appellate’ Court is 
aesordingly set aside and the ease sent:baek 
to that Court in order that-that Oourt may 
some to a finding on the questions indicated 
above and dispose of ‘the sase aceording ‘to 
‘law. 

Coats to abide the result. 

B, N, Appeal allowed, 


Case remitted, 


PATNA HIGH COURT, 
ÅPPEAL FROM APPRLEATE Decare No, 852 
oF 19159. 
Jung 23,1921, 
Present :—Mr, Justices ‘Coutts and 
Mr. Jastiaa Ross, i 
Na ZIR RA(—Derenoant—~ 
APPELLANT 
VET SUS 
Maharaja KESHO PRASAD 
SINGH BAHADUB—Puatntirr— 
RESPONDENT, 
Cess Act (IX B. C. of 1880), s. 20, applicability of ~ 
Rent entered in road cess veturn-—Bengal Tenancy 


Act (VIII of 1885), 3, ‘05, enhancement of rent under 
—- Landlord, right of to recover enhanced rent, 


Section 20 of the Cess Act is no bar toa land. 
lord recovering rent at a higher rate than that 
entered in the road cess return, if subsequent to 
the lodging of the road cess return the rent is 
enhanced under section 195 of the Bengal Tenancy 
Act. Lp. 4, col. 3,] 

Appeal from a desision of the ‘Distriet 
Jadge, Shahabad, dated the 9th August 
1919, affirming that of the Additional, 
Mansif, Arrah, dated ‘the 25th November 
1918. . 

Mr, Atul Krishna Bai, for the Appellant. 

Mesars. Kulwant Sahay and Nirsu Narain 
Sinha, for the Respondent. 

JUDGMENT. To% 

Oourrs, J.—This matter comes before‘ ua 
on sesond appeal from the desision of the ° 
Diatrist Jadge of Ghewhabad: The suit was 
‘instituted by the landlord for arreara of rent 
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BABI KANTA ACHARJYA V, SANDHYA MONI DASYA, 


whish had been settled under seetions 105 and 
109. A of the Bengal Tenansy Act in 1915. The 
defenceset up by the defendants was that in the 
year 1901 the plaintiff had filed a road cess 
return wherein the jama was stated to be leas 
than that settled in 1915; and they eontended 
that under seetion 20 of the Cess Ast the 
‘landlord was not entitled to reesover at a 
higher rate than that set out in the road-sess 
"return. i 
The suit was deereed in the Court of firet 
instanee, and this desree was affirmed by the 
learned Distriet Judge on appeal, on the 
ground that when the rent had been settled 


- 


| under sestion 105 of the Bengal Tenansy Ast, 


it did not matter what might have been 
resited in a previous road-sess return, 
and that the desision under seation 105 
of the Bengal Tenansy Ast operated as res 
gudicats. | 

The main point taken before us in appeal 
in the same as that whieh was taken through- 
out the ease, namely, that sestion 20 of the 
Oess Act is a bar to the plaintiff recovering 
more than the amount stated in the road-oess 


return, With this contention I am unable to 
agree. Sestion 20 of the Oess Act runs as 
follows — ` 


“ Every holder.of .an estate or tenure in 
respeet of which a return has been made as 
required by this Chapter shall be precluded 
from suing for or resovering......(b) rent at 
at ary bigher rate than is mentioned in sueh 
return for any land, holding or tenure 
‘neluded in eneh return, unless it be proved 
that the rent of such land or tenure has been 
lawfully enhanced subsequently to the lodg- 
ing of sueh-retarn,”’ 

The present oase eomes under the last 
portion of clause (b). By sestion 105 of the 


- Bengal Tenaney Ast the rent was lawfully 


enhaneed and this enhaneement was gub- 
sequent to the lodging of the road-sess 
return. Oonsequently there is no bar to the 
plaintiff's resovering at the higher rate on 
assonnt of section 20 of the Cess Ast. By 
section 107 of the Bengal Tenaney Aet it is 
enacted that — . - 

= “Inall proseedinga under sestion 105, 
‘sestion 105-A and seetion 106, the Revenue 
Officer eshall, subjeet to rules made by the 
Loeal Government under this Ast, adopt the 
proeedure laid down in the Code of VOivil 
Prosaedure for the tgial of suits: and his 


qacision ip every such proseeding shal] haye 


J 
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the forse and effeet of a deeree-cf a Oivil 
Court in a suit between the parties, and, 
subjest to the provisions of seetions 108 and 
109 A, shall be final.” ; 

The rent se:tled, therefore, under sestion 
105 of the Bengal Tenaney Actin this sase 
is final and itis not open to the defendant to 
dispute it. pi 

I would aeeordingly dismiss this appeal 
with ooste, ' 

Ross, J.—I agree. , 
J. P. 
Appeal dismissed, 


CALOUTTA HIGH COURT. | 
APPRALS FROM APPELLATE DzrGRrREES Nos, 1777 
AND 2047 or 1919, 

August 10, 1821. 

Fresent :—Sir Lanselot Sanderson, KT., 
Chief Justice, and Mr. Justice Chotzner, 
È Raia SASI KANTA ACHARJYA 
BAHADUR—PLAINTIFE— APPELLART 


t6rsus 


SANDHYA MONL DASYA AND ANOTAER— 


DeEFENDAXTS— RESPONDENTS, 
Bengal Tenancy Act (VIII of 1685), s. 108B (8)— 
Entry in Record of Rights with 1egard to chandfna or 
bazar land— Presumption. 


If an entry is made in the Record of Rights with 
regard to land which does not come withia the 
scope of the Bengal Tenancy Act, such as chandina 
or bazaar land, the presumption of its correctness 
arising under section 08B (3 of the Act cannot 
be of such great weight as would be the case if the 
entry were with regard to matters which are’ rightly 
and properly included in the Record of Rights, 
[p. 6, col. 2] 

Bipragas Pal Ohowdhry v. Azam Ostagar, 52 Ind, 
Cas. 412; 46 O. 441, referred to, 

Appeal against decrees of the Seecnd 
Additional Distriet Judge, Mymensingh, 
dated the 3lst July 1919, affirming those of 
the Munasif, Third Court at Mymensingh, 
dated the 22nd July 1918, , 


FAOTS appear from the judgment. : 
Babu Jogesh Ohandra Roy (with him Babu 


Gobinda Ohandra Dey Roy), for the Appellant, 


—The lower Appellate Court was wrong 
in not giving effest to the presumption under 
seation 103B of the Bengal Tenaney Aei. 
The holding has been reeorded gs -chandina, 


v © 
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whioh is a tenansy-at-will in respeot of bazar 
lands. This entry raised the prrsamption 
under sestion 103B that it waseorreat. And, 
apart from the presumption, the lower Ap- 
pellate Oourt has not soma to a definite fiad- 
ing upon the evidense as to the sharaater 
of the fenavey. Itis not enough t> say that 
it is ‘either jots or homestead, It has to be 
found that the homestead is for agrioultural 
purposes. 

Dr. Sarat Ohandra Bysak (wtih him Babu 
Annonda Oharan Karkun), for the Respond- 
ents.—Sestion 103B isa spesial law. it only 
governs the relationship of ssrtain ‘slasses 
of tenants and sertain olagses of. land- 
lords. It would not apply to any other slass 
of tenants, e.g., chandina tenaney in this oase. 


Refers to Bipradas Pal Ohowdhry v. Azam’ 


Ostagar (1), which ia ‘authority that the Bangal 
Tenanoy Ast applies only to agrisultural 
tonansies, 

Baba Jogesh Ohandra Roy.—That ease 
proeesds on the basis of the resord. 

Rofera to sastion 1.2, olansa (b). That 
clause enumerates the slasses of tenants with 
whish the resord is to deal. .The Revannue 
Ofiser had no jurisdietion to make an entry 
in raspsat of a tenancy whieh did not same 
under any of the elasses dessribed in sestion 
102, slause (b), and no presumption oan arise 
under sesticn 103B in respect of aueh an 
entry, Obapter X applies exslusivaly to 
cases whieh fall under the Bengal Tenansy 
Ast and to no others, 

Babu Jogesh Chandra Roy, in reply.— 
There is no authority direstly in point. It 
eanuot be said that this entry ought not to be 
in the resord.at all. Reads sestion 101. 
Is the Revenues Offiser to selest only agrisul- 
tural lands of the mouza and leave out all 
non-agriealtural lands? 

The oase of Bipradas Pal Ohowdhry v. 
Asam Ostagar (1) devides only this, that sestion 
105 does not apply to non-agricultural tenan. 
gies, There is no sase which goes so far as 
my friend’s sontention that no presumption 
of: sorrestness attashas to the entry. s 

Some value ought to ba attaehed to these 
-entries, The Sffisers make enquiries on the 
spot before making the x. 

If the tenansy doss not eome under the 
Bengal Tenansy Act, it somes under the 
Transfer of Property Ast, Iam entitled to 


(1) 52 Tad, Cas. 412; 48 0, 441, 


. no pregumption, 
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suoesed in the latter ease. My friend says 
it dogs not some under the Bangal Tenanoy 
Ast when I want to take advantage of seation 
103B, and when I say that I am entitled to 
suseeed under the Transfer of Property Aet, 
he saya the Bengal Tenancy Ast applies. He 
cannot have it both ways. 
JUDGMENT. 

Sanpegson, C. J.—This is an appeal from 
the judgment of the learned Sesoad Addi. 
tional Distriet Judge of Mymensingh; and, 
the suit was brought for the purpose of 
obtaining khas possession of tha lands in 
dispute. 

The defendant inone ease was Brindabau 
Chandra De Sarkar, and the defendant in 
the other case was his wife; and, it has been 
found that she was a benamdar for her 
husband, and the two oases have been 
treated as if Brindaban was the ossapier 
of both the pieaes of land. : 

The First Court dismissed the suite and 
upon appeal to the lower Appellate Court, the 
desision of the First Court was upheld, and 
the appeal was dismissed. 

. The oase raises a point of sonhidora hio 
sntaraat, inasmueh as the Reoord of Rights 
whioh was published in February 1918, 
deseribed the eharaster of the holding in? 
each oaso as chandtna, an expression whieh 
in this part of the distriet was, apparently 
prior to the entry in the Rsaord of Rights, 
unknown. There was eonsiderable disaussion 
as to what was the meaning of the word, but 
the learned Additional Judge for the purposa 
of his judgment said that he was prepared to 
hold, though with a certain amount- of doubt, 
that the view urged by the plaintiff: was 
correst, namely, that by chandina the Sattle. 
ment Authorities meant bazar land not aubjest 
to the provisions of the Bengal Tenansy 
Ast, 

The first point, that the learned Vakil for 
the appellant has arged, is based upon 
seotions 1038 (3) of the Bangal Tenansy 
Ast, whish provides that “Every entry ina -° 
Raasted of Rights so published shall be evi- 
dense of the maffer referred toin sueh entry, 
and shall be presumed to bs aorrest until it is 
proved by evidenas to ba insorrest”: and, the 
argament was to the effest that the, learnsd 
Judge in the lower Appellate Court’ had 
ignored that sestion and held that in this | 
oase the entry in the Bocord.ot᷑ Rights areated 
The words of the learned 


é f 
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Judge may be cited: hee said, “whatever 
land is dealt with by the Settlement 
Authorities as falling onder the Tenansy Ast, 
the law gays: that the various entries made 
ate to be-presumed sorrest until the eontrary 
ia‘shown. Bat I know of no authority for 
the view that if the Settlement Authorities 
deside that the land is not held under the 
Tenaney Ast at all, the view should be 
~ deemed sorrest.” My learned brother and 
T'have had some diffieulty in understanding 
how this entry same to ba made by the 
Revenue Offeer, if the word “chandina” is to 
be taken to bear the meaning whish the 
learned Judge in the lower Appellate Coart 
put-upon if. If the Revenue Authorities 
understood that it meant bazar land whieh 
“ was not subjest to the provisions of the 
Tenaney- Aet at all, it is diffisulb to under- 
stand why they entered it upon the Resord 
of Rights whieh was, made in connection with 
lands whieh are subjest to the Tenaney Act, 
. The explanation of -it may be that the 
Revenue Offiser had not then the advantage, 
whieh the two lower Oourts had, of the 
diseussion as to what that word really meant, 
and the entry may. have been made under a 
yiisapprehension as to the real meaning, 
eHowever that may be, the entry was- made, 
and there it stands; and, the question-is 
whether. the learned Vakil for the appellant 
is right when he says that presumption must 
be made that this deseription of the holding 
is eorreet until evidence is given to prove the 
eontrary. 

Dr, Bysak, the learned Vakil for the 
defendant, has sontended that the learned 
Judge -was right in holding that no presump- 
tion: arose for the reason | that 
102:of the Bengal Tenaney Act desoribes 
the partioulars whieh are to be reeorded 
in the Reeord of Rights. It deseribes 
the: elasace of tenants with: whieh the Record 
or Rights is to deal; and, for the purpose of 
seeing what slasses of tenants are to be 
lealt with, he referred especially to slanse 
(b) of sestion 102, and he urged thatit is 


only with regard to wha? I might sall 
proper entries, 2, 6, the entries whieh 
ought to be made and: eould be made 


in aseordanee with the provisions of 
the. Bengal Qenanoy Ast, that the presump- 
tion whieh is referred to in section 103B (3) 
“would. arise, Nọ authority direetly upon 
this. question. has besh sited to. us, and 
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gestion, 


(1929 


sonsequently it is not unreasonable to assume 
that the learned Judge was aorrest when he 
said: “I know of no authority for the view 
that if the Setllement Authorities deside 
that the land is not held under the Tenansy 
Act at all, the view should be deemed 


eorrest.” The only authority, in any way 
tonshing the question, whieh was sitel 
to us, is the ease of SBipradae Pal 
Ohowdhry v. Aeam Ostagar (1), a 


desision of my learned brother Mr. Juatiee 
Woodroffe and Mr. Smither when he was 
acting as a Judge of this Court, There Mr. 
Justise Woodroffe said: “The Legislature 
sontem plated, I think, that only three classes 
of tenants should be regarded as holding 
lands within the meaning of the Bengal 
Tenaney Aot, viz, a tenure-holder who has 
baen held to mean a person oollesting rents 
from ratyats, raiyats holding landa for the pur- 
pose of oultivation and under.ratyats holding 
under them.” Again he said: “there seems 
to me no doubt that in its general seope the 
Bengal Tenansy Act is a law for agricultural 
landlords and tenants.’ Basing his argu- 
ment upon that, the learned Vakil for the 
defendant has supported his proposition that 
if an entry has been made in ‘the Resdrd of 
Rights with regard to land whioh does not 
some within the ssope of the Bengal Tenansy ' 
Ast and with regard to whioh the Revenue 
Officer had no jurisdistion to make the. 
entry, no presumption arose under section: 
103B (3) of the Bengal Tenansy Ast. Iam 
not prepared to go so far as to aay that in 
this ease no presumption arose from the 
entry in the Resord of Rights, but I am- 
prepared to say that the presumption sannot 
be of sash great weight as would be the case 
if the entry were with regard to matters 
whieh ara rightly and properly included in 
the Resord of Rights. In this ease, the 
First Court went so far as to hold that the 
entry was elearly wrong. Upon that point 
the learned Judge in the lower Appellate 
Court has not expressed any definite opinion, 
as*l understand, besause he came to the 
sonelusion that no presumption ought to be 
drawn from the entry. But he*dissussed the. 
evidense and same to the soneslusion that if- 
he had to rely upon the statement of the 
defendant alone, hs would have had diffisalty 
in finding in favour of the defendant, Ho; 
however, draw attention to the fast that 


the plaintiff wasa landlord with larga:possag: 
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bions ‘and’ it. was‘an extraordinary thing that 
the’ papers whioh wonld have shown the 
origin’ and the nature of the tenancy had 
not been prodused. That was the point 
upon whioh the First Oourt relied to a large 
extent, and’ held that the non-produetion 
òf these papers is to be regarded as a> 
matter which must weigh heavily against 
the plaintiff's ease. Taking that together 
with the evidevee of the defendant, the 
earned Judge 


judgment, that the defendant had’ proved 
that the statement in the Reoord of Rights 
was rebutted and that tho-lands in question 


were either jote lands or homestead- Janda,. 


Consequently, the irat point, in my judgment, 
whieh the learned’ Vakil for the appellant 
urged is not suffisient to justify us in allow- 


ing this appeal or even in diresting a- 


remand, 


Then there was a further point whieh the’ 


learned Vakil raised. He urged that the 
fasts were not suffisiently found by. the 
learned Judge-in the lower Appellate 
Oourt. He referred to the finding’ that the 
lands must be taken either as jote lands or as 
homestead lands and that the finding. that 
the lands are homestead lande, by itself, is 
not suffisient, boaause in order to bring them 
within the purview of`the Bengal ‘Tenancy 
Act, that must be homestead landa osonpied 
sithes in conneetion with agrisulture or for- 
purposes of agriculture: In my judgment, 
although the learned Jndge’s words are not 
quite as definite as they might have been, 
reading. the jadgment aa a whole, I have 
no doubt that the learned Judge meant to 
find; and did find as a matter of faet, that 
the lands were agrisultural lands and that 
the homestead was used in sonnestion with 
agrisulture- to some extent. I some: to that 
eonelusion upon the words of the judgment 
itself, and I am fortified in that sonolusion 
by: the finding:of the Firat Court that the 
defendant astually used these ‘lands partly 
for” shcp and’ partly for raising orops; 
Under those sireumstanses, the:finding of: 
the’ lower- Appollate Court is: suffisiontly’ 
definite: and, I think that the learned Judge 
found that the "holdings were not chandina : 
but that they were holdings whieh 
eame within: the. purview-of the Bengal 
Tenancy Ast, and sonsequently the plaint- 
if was not entitled to a desree for: 


in the lower Appellate. 
Oourt oame to the conelusion, as I read his’ 
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possession in assordanss with the slaim whish 
he preferred. 

The result is that in my judgment for 
the reasons that I have given the appeal 
should be dismissed with eosta. 

The other appeal will follow the event of 
this appeal, and it is acsordingly dismissed 
with sosts, ; 

UROTZNER, J.—I agree. 


B, N. Appeals dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
OvUURT, 
Srconp Orvit Appaat No. 349 or 1920. 
April 7, 1921. 

Present :--Mr. Lyle, A, J. O. 
KANWAR SINGH AND axnotarr— 
APPELLARTS 
versus 
UJAGAR SINGH AND ANOTHER— 
RESPONDENTS, 

Provincial Bmall Cause Oourts Act (1X of 1887), 
8. 28—-Guit for vulue of tree cut—Defendant pleading 


ownershiz—Return of plaint~Nature of suit not 
altered, 


The returning of a plaint to the plaintiff, suing for 
the value of the branches of a trea out by the defend-e 
anton the latter’s pleading that the tree belongs to 
him, to be presented to a Court having jurisdiction to 9 
determine the question of title, does not make the case 
any the less a suit of the nature cognizable by a Court 
of Smali Causes and no second appeal lies from a 
decision in such a case. [p. 8, col. 1.] 

Sada Shankar v. Brij Mohan Das, 20 A. 480; A. W. 
N. 1898) 129: 9 Ind Dec (ny, 8.),668, Lala Ram v, Man 
Singh, 26 Ind. Cas. 128; 12 A L. J. 1032, followed 

Where in a suit forthe value of trees out by the 
defendant the plaint does-not disclose ‘any offence 
punishable under Chapter XVII of the Penal Code, 
it cannot be said that in view of the provisions of 
Article 35 (#) of Schedule II to the Provincial 
Small Cause Oourts Act thatthe suit is not one of 
a nature cognisable by Oourts of Small Causes. [p. 
8, col, 1.] 

Sseond appeal againat a deeres of the 
Subordinate Judge, Kheri; dated the 6th 
July 1920, upholding that of the Munsif, 
Kheri, dated tha 27th March: 1920, 

Mr. M, 4. Khan, for the Appellants. 

Mr, Ram Prasad Verma, for Respondent 
No. 1. b 

JUDGMENT,—A preliminary objestion 
has been taken to the hearing of this appeal, 
It is that in view of the provisions of gestion 
102 of the Code of Civil Proeedura, no sasond 
appeal lies, The suit was for the value of 
branshes of ‘a Nim tree whisk had been ent- 
by- the’ defendants.” The -suit-was brought: 
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ina Small Cause Court byt as the defendants 
pleaded that they were the owners of the 
Nim tree, the Court, exeraising the diseretion 
vested in it by sestion 23 of the Proyinsial 
Small Canse Oourts Act, 1887; returned 
the plaint to be presented ito a Oourt bhay- 
ing jurisdistion to determine the question 
of title. The fast that it did ro does not 
make the sase any the less a suit of the 
nature cognizable by a Conrt of Small 
Causes, This is the view taken in Sada 
Shankar v. Brij Mohan Das (1), whieh was 
followed in Lala Ram v. Man Singh (2). 
The learned Couneel for the appellants 
would urge thatin view of the provisions 
of Article 35 (is) of the Sesond Sebedule 
to the Provincial Small Cause Oonrts 
Act, the snit was not one of a nature 
sognizable by Ccurts of Small Onauses, 
There iselearly no forse in this argument, 
as the plaint does not diselose any offense 
ponishable under Chapter AVI! of the Indian 
Penal Code. ; J 

It is not alleged inthe plaint that the 
sat was done dishonestly or with intent 
to eause or with knowledge tbat it was likely 
to: eause wrongful loss or damage to the 
plaintiff. The preliminary objection muat 


, prevail, The appeal is dismissed with aosta, 


J. P. Appeal ddamtsssd. 
Ae 20 A, 480; A. W. N. (1898) 129; 9Ind, Deo, (N. a.) 


(2) 26 Ind, Cas, 128; 12 A, L. J. 1082, 





-"  QALOUTTA HIGH COURT. 
ÅPPEAD FRIM OniGiNaL Ducnex No, 274 
or 1919, 
April 14, 1921. 
I réseni:-——Justiee Sir Asutosh Mookerjee, 
Krt., and Mr. Justice Buckland. 
. SOYNARAIN SEN UKIL~Puarsrirr— 
l APPRLLAAT 
veraus 
SUCHITRA DEBY A—Derexpaxt— 
RESPONDENT, 

Specific Relief Act (I of 1877), 8. 42, proviso, scope oj— 
Declaratory suit— Joint possessiong- Consequential relief 
— Adverse posseasion—Co-owner—Limitation Act (IX 
of 1908), Sch. I, Art, 120, applicability +of—Right to 
Bue. 

“Where the plaintiff is in joint possession of im- 
moveable’property, whether such possession be actual 
possession of*his share of the whole, or actual 


e possession of a part coupled with constructive 


possession of the remainder, he is entitled to main. 
tain a suit) for declaratory melief with a view to 
s 


J 
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remove a cloud on his title created by the act of 
the defendant disputing his share; in a suit so 
framed declaration of title is all that’ the plaintiff 
needs and he is conseqtently not called upon to ask 
aed oo relief by way of partition. ;[p. 13, 
col, 2, 

Asman Singh v, Tulsi Singh, 89 Ind, Cas, 173; 
(1917) Pat. 131; 2 P. L, J, 2x1; 1P. L. W, 886 and 
Chinnammal v, Varadarajulu, 15 M. 307; 6 Ind, Deo, 
(N. s.) 566, followed. 3 

The expression used by the Legislature in sed. 
tion 42 of the Specific Relief Act is, not ‘other 
relief, but further relief.’ The further relief must 
consequently be relief in relation to the legal 
character or right as ‘to property which the plaint- 
iff is entitled to and whose title to such character 
or right the defendant denies or is interested in 
denying. it must also be relief appropriate to and 
necessarily consequent on the right or title asserted, 
[p. 12, col, 2.] f 

A suit for a declaratory decree ought not to be 
dismissed on the ground that itis barred by the 
proviso to section 42 of the Specific ‘Relief Act, 
unless it is quite clear thatthe plaintiff ought to 
seek further relief which he has failed to claim, 
although such relief flows directly and necessarily 
from the declaration sought for. [p. 12, col. 2.] 


” The proviso to section 42 of the Specific Relief 
Act forbids a suit fora pure declaration without 
further relief, but it does not compel a plaintiff to 
sue for all the reliefs which could possibly be 
granted, or debar him from obtaining a relief which 
he wants unless at the same time he asks for a 
relief which he does not want, [p. 14, col. :, | 


Suryanarayanamurti v. Tammanna, 25 M., 504, 
Sardarsingjt v. Ganpatsingji, 14 B, 396; 7 Ind. Deo, 
(N. 8.) 724, Strinivasa Ayyangar v. Strinivasa Swami, 
16 M.3]. 2M. L. J. 149; 6 Ind, Deo, (N.S) 729, 
Aisa Siddika v. Bidhu Sekhar, 18 Ind. Cas. 638; 17 
O. L, J. 80 at p. 88, Sivaramalinga v. Sabharatna, 
Bl Ind. Cas, 822; 86 M, L. J. 624; 9 L, W. 357; (1919) 
M. W.N. 216, 25 M. L. T. 361, Basavayya vY. Syed 
Abbas Saheb, 24 M. 20, Ranga v. Unnikutti, 24 M; 
276, Ramaswamy v. Muniandy Servai, b Ind. Cas, 
343; zU M. L. J. 709; 7 M. L. T. 268; (1910) M. W. 
N. 560, Ganpatgir Guru Bholagir v. Ganpatger, 3 
B. 230; 4 Ind. Deo. NB.) 155, Chokalingapeshana 
Naicker v. Achiyar, 1 M. 40; 1 Ind. Deo. (N. 8.) 26, 
Kunj Behari v, Keshavlal Hiralal, 28 B, 667; 6 Bom, 
L R. 476, Qhsnnappa Ohettsar v. Thulasi Ammal, 
15 M. Ł. J. 399, Loke Nath v. Keshab Ram, 18 O, 1473 
11 Ind. fur. 105; 6 Ind, Deo. (N. 8.) 597, Nirmal 
Chunder v. Mahomed Siddik, 26 O. 11; 25 L A 
226; 9 Sar, P. 0. J. 380; 14 Ind. Deo, (N. 8.) 611 P. C.) 
Satis Ohamdra v. Satya Charan, 5 Ind, Cas, 581; 14 
O. W. N. 576, Parasram Ratanram v, Bhimbhar 
Xirparam, 5 Bom. L. R. 195, Velammal v, Vanammal, 
6 Ind. Cas. 198; 20 M. L. J. 349; 7M. L. T. 165, 
Garapaty Venkatrayudu v. Butcha Venkatrayudu, 5 
lnd Las. Dal; 20 M, L, de 769, 7 M. L. T: 164; (1910) 
M. W. N. 545, Sripati Chinna Sanyasi Razu v. Suriya 
Rasu, o M; 196; 6 ind, Jur. 410; 2 ind, Deo. iN. 8.) 9T, 
Subramanya Chettyar v, Padmanabha Chettyar, 19 M, 
z6.; 6 Ind Deo. (n. 8.) 891, referred to. 


The entry and possession of land by one, co. 
owner will not be presumed tobe adverse to the 


Vol. LXV] 
JOYNARAIN SEN UKIL 0, SUGHITRA DEBYA. 


others, bat will ordinarily he held for the benefit 

of all; the difference between the possession of a 

co-owner and other cases is that acts which if done 

by a stranger would perse be a disseisin, are, in 

the case of tenancies-in-common, susceptible of’ 
explanation consistently with the real title; acts of 
ownership are not, in tenancies-in-common, acts of 

disseisin, the law will uot presume that one tenant- 

inscommon intends to oust another; the facts, if 
the contrary is asserted, must be notorious and the 

intent must be established in proof, [p. 10, col. 2.] 

Corea v. Appulamy, ': 1912) A. O. 280 at p. 236; 81 
L. J. P. O. 163; 105 L, T. 836, Mutiunayangam v, Brito, 
(19198) A. O, 895: 87 L. J. P. O, 146, Hardit Singh 
v. Gurmukh Singh, 47 Ind. Cas. 626; 28 O. L., J, 437; 
58 P. W, R. 1918; 64 P. R. 1918; 24 M. L. T. 389; 
20 Bom, L. R. 1064; (1919) M, W. N. 13 9L. W. 128; 
1U. P. L.R. (P, O0) 8 (P.C.), Varada Pilati v. 
Jeevarathnammal, 53 Ind. Cas. 901: 46 I A. 285; 48 
846; 38 M. L J, 813; 18 A. L. d, 274; 2 U, P., L. R. 
(P. 0. ) 64; 22 Bom. L, B, 444 (P. 0.), followed, 

The possession of one joint tenant is the posses." 
sion of alland there can be no dispossession by one 
joint tenant, in the absence of an assertion of & 
hostile title by him to the knowledge of the other 
joint tenants sought to be excluded from the joint 
tenancy, [p. 10, col, 2.] 

Balaram Guria y. Syama Charan Mondal, 60 Ind’ 
Cas. «08; 240. W. N. 1067; 38 O L. J. 844, Lokenath 
Singh v, Dhwakeshwar Prosad Narayan Singh, 27 Ind. 
Oas. 465; 20 0. W. N. 5l; 21 0. L, J. 253, Jatindra 
Nath Roy v. Sabidanneesa Khotunr (Narendra Bhusan 
Roy v. Jogendra Nath Roy),85 Ind. Oas. 36; 20 O. 
W. N. 1258; 24-0. L. J. 165, followed. 


Article 120 of the Schedule to the Indian Limita- 
tion Act is applicable to a suit for declaration of title 
to immoveable property, which musi-consequently be 
brought within six years from’ the date when the, 
right to sue accrues, The answer to the question’ 
whén the right to sue originates, depends upon 
the circumstances of each case. [p, 11, col. J. 

Thirumala Rao ‘vi Kadekar Durgi,! 22 Ind. 
Cas. 888; (1914) M, W. N.197; 1 L. W, 184, Akbar 
Khan v, Turaban, 1 Ind. Oas, 557; 31 A, 9, 5 A. I. J. 
6837; A. W. N. (1908) 262; 4 M. L, T. 444, Rajah of 
Venkatagiri v. Isakapalli Subbiah, 26 M. 410, 
Anantarazu v, Narayunurazu Garu, 13 Ind, Cas. 96; 
26 M. 383; 22 M, L.J, 10; (1911) 2M. W. N. 581; 
10 M, L. T. 504, Sheopher Singh v. Deo Narain 
Singh, 27 Ind, Cas, 676; 10 A. L. J. 418, Allah 
Jilai v, Umrao Hussein, 24 Ind. Cas. 536; 36 "A, 492; 
12 A. L, J. 810, Latasat Hussain v, Kaliker Nand 
Singh, 45 Ind, Cas. 482; (1918) Pat. 2265;3P, L.J. 
86.;4 P. L. W. 308, Ilahi Bakhsh v. Harnam Singh, 
A. W, N. (1898) 215; Robert Skinner v, Shankar Lal, 
l Ind. Cas. 556; 8 A. L. J. 638 note; 31 A. 10 note, 
Brij Behari Singh v, Bheo Shankar Jha, 39 Ind. Qas. 
85; 11917) Pat. 108; % P, L. J. 124; 1 P, L, W. 434, 
Ramji Ram v. Sadhu Saran Lal, 41 Ind, Cas. 11; 2 P. 
L. J. 443, referréd to, 

Mohabharat Shaha y, Abdul Hamid Khan, 10. L, J. 
73, Shyamanand Das v, Raj Narain Das, 4 0. L. J. 
668; 11 0. W. N. 186, Kali Debya v. Bhagaban Nanda, 
1 Ind, Cas. 810, Tarak Nath v. Syama Charan, 36 Ind. 
Cas. 282, Hulada Prasad Deghoria v, Kalidas Naik, 
24 Ind, Qas. 899; 42 g, 536; 20 Q, L, J, Blas 19 G. 
W, N. 542, followed. , 
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Appeal againat a deeree of the Subordi- 
nate Judge, Bankure, dated the 30th August 
1919. 


Bahus Shib Ohandra Palit and Fanindra 
Nath Das, for the Appellant. 

Babus Jyott Prasad Sarbadhicari 
Panchanun Ghosh, for the Respondent. 


and 


JUDGMENT, 

Mooxrgsge, J.—This is an appeal by the 
plaintiff in a suit for deelaration of title to 
a village salled Udaipore in the Distrist of 
Bankura. The plaintiff and the defendants 
sre deseended from a eommon aneester, 
Jugal Kishore Sen Uki), who had two sone, 
Kesab and Matiram. Kesab had three sons, 
Prasad, Sridhar and Nilmohan; Matiram also 
had three sons, Damodar, Srinivas and 
Adwaita. The plaintiff represents the braneh 
of Nilmohan. The first defendant is the 
widow of Prankrishna, the dessendant of 
Prasad. The ceeeond and third defendants 
represent the braneh of Srinivas, while the 
fourtb, fifth and sixth defendants represent 
that of Adwaita. The sase for the plaintiff 
is that in the disputed property, whieh 
admittedly belonged to the sommon aneestoy, 
his share is one-third, while the first defend- 
ant owns one-twenty-fourth and the re? 
maining defendants fifteen-twenty-fourths, 
The first defendant asserts, on the other 
hand, that the share of the plaintiff is one- 
fourth, her own share is one-fourth and 
that of the remaining defendants one-half. 
The anbstantial sontroversy is between the 
plaintiff and the first defendant, and the 
dispute reduces to the devolution of the share 
of Sridhar, whieh was inherited by his son 
yam and then passed into the hands of 
Sahasbari, the widow of Syam. Aseording 
to the plaintiff, tbis share, after the death 
of Sahachari, passed into the hands of his 
father Gopal (the son of Nilmohan) as the 
sole surviving reversioner at the time. 
Aceording to the first defendant, that share 
was divided. equally between the represen‘ 
tatives of Prasad as wellas Nilmohan. In 
these sireamstanees, the plaintiff instituted 
this declaratory suit, and, on the allegation 
that be was in joint possession of the one- 
third share olaimed by him, he did not seek 
sonsequential relief, The slaim for deslara» 
tory relief was resisted on the grounds, 
amongst others, that it was barred by 


æ 
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limitation,. and that- even if it was well- 
founded in fast, the suit Was not .maintain- 
able under section 42 of thé Sposific Relief 
Ast inasmush as the plaintiff had omitted 
to olaini. further relief. The Subordinate 
Judge found on the svidenes that the share 
of the plaintiff was one-third as alleged by 
him, that he wasin joint possession of that 
share and that the alaim for deslaratory 
relief was not barred by limitation. The 
Sabordinate Judge held, however, that the 
plaintiff might have olaimed further relief 
by way of partition, and inthis view he 
dismissed the suit, The plaintiff has 
appealed against the deeree and has assailed 
the reason assigned by the Oourt below for 
withholding the deslaration justified by the’ 
fasts found. The respondents have attempted 
to-.support the desresa of the Subordinate 
Judge on the ground assigned by him, but 
they bave farther sontended that the Subor- 
- dinate Judge same to an erroneous deeision 
on the merits and should have. held that 
the elaim was barred by limitation, that the 
share of the plaintiff was not one-third but 
one-fourth, and that he was not in joint 
possession of the one-third share, The points: 
in, controversy between the parlisa have: 
thus been all re-opened in this Court, 
“ The first point whieh requires examination 
ig. the.question of the. extent of the shars of 
the: plaintiff in-the joint property; the solu. 
tion depends‘uponthe determination of two 
faetors, namely, the time of the death cof 
Sahaehari: when the sueeession opened out 
to the reversionary heirs of: her hasband. 
and who were the parsons alive at that time 
sompetent to take as sash reversionary heirs, 
The Sabordinate Judge has found that she’ 
died: in. 1862 and that: the share of her 
husband thereupon’ passed to the father of 
the: plaintiff,. who was then alive, as tha 
grandfather of the husband of the first 
defendant bad previously died.- We see no. 
reason to doubt the eorrestness of the son- 
elugion of the. Subordinate Judge, whioh is 
amply? supported by. the evidenes on the 
record. The story that the share was allowed - 
to-be enjoyed by other. members of the 
family; although the father of: the plaintiff 
beeame entitled thereto as reversionary heir, 
is.not supported. by any. reliable’ svidenee- 
or intelligible: ‘hypothesis, As a last: rêtort, 
i was argued in.the Court below—and the. 
argument has-been repeated in this Court 


. @ 
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T1922: 


that thetitla of the’ father of thé plinti 
was extinguished” by. adverse’ passéssion on 
the part of the husband of the -first defend. 
The: requisites: essential for: the.’ 
establishment - of: ‘title’ by ‘adverse ~ possession ” 
as’ between e0-owners of joint property: 
have not, however, been made out. As- has. 
been frequently pointed out in resent-years* 
by tha-Judicial Oommittee, for, instande; by-- 
Lord Maonaghten i in Vorea v; Appuhaniy (1), - 
by. Lord Danedin in Muttunayangam y. Brito 
(2), by Lord Buskmaster in Hardit Singh vs! 
Gurmuth-Singh (3) and by Viseount Cave in 
Varada Pillai v. Jeevarathnammal (4), -the ` 
entry and possession of-land by one. a0-. 
owner will not’ bs presumed to ba adverse to 
the others, but will: ordinarily he held to be- 
for the-benefit of. all; the difference between’ 
the possession of a eo-owner and other sases 
is that aots which if done by a stranger 
would ger se be a disseisiv, are, in the 
oase- of tenancies in.sommon, susceptible of 
explanation consistently with the real title; 
aots of. ownership are not, in ten incies-in:: 
sommon, -asta- of disseisin; the law will not- 
presume that’ one tenant-in eommon intenda 
to oust another; . the faats, if the eontrary is. 
asserted, must be notorious and the. intent: 
must:be established in proof. The position 
is now firmly. settled - that the- possession of: 
one.joint- tenant-is: the -possession - of -all‘and: 
there ean ba'no' dispossession by one_joint' 
ténant; in the absence,of an. sasertion of‘a- 
hostils. title by. him to the. knowledge: of: 
the other. joint tenants‘:ough$ to be exalnded 
from“ the joint tenaney: Balaram  Guria’ ve 
Syama Oharan Mondal (5), Lokenath Singh y, 
Dhwakeshwar Prosad Narayan Singh: (6); 


ë 

(1) (1912) A. 0.230 at p. 286: 81-L. J-P, Ov 1614. 
105-L,'T. 886.-- 

(2) (1918) A. 0, 895,87 L-J. P. O. 146. 

(8) 47 Ind. Cas. 626; 28.0, L. J. 437; 58 P.W. 
R.1918; 64 Ps Re 1918; 24M: Li: Te 389; 20" Bom 
I: R. 1064;-(1919) M. W. N. 1; 9 L; W. 128;1 U. P. 
L. R. (P. 0.)8 (P. C.)e- 

(4) 53 Ind. Oas. 901; 46 I. A. 285; 43 M. 244; 
(1919) M. W; N. 724; 10 L- W. 679; 24 0, W:N; 345; 
38 M. L. J, 818718 A. L, J. 274; 2U; P, L Be (PS 0;): 
64; 22 ‘Bom. Lr R, 444 (P. 0.).- 

„O 69 Ind.`Oas. 298; -24 O.-W. N. 1057; 38-0. Le J, 


Wr 27 Ind. Oas, 465; 200, W. N. 61; 21 O. led: 
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Jatindra’ Nath Roy v. Sabidannessa Khatun- 


(Narendra Bhusan Roy v. Jogendra Not Roy) 
(7). Tested in the light of these prinsipler, 
the sase for aequisition of title by advorse 
rossession completely breaks down, The 
defendant has not addused satisfactory 
evidence of exalusive possession; on the 
other hand, the plaintiff has proved that 
in. one instanes at least he sueeeeded in 
realising a deores from one Imam for an 
one third share of the sum at whish the 
latter had purehased a jangle belonging to 
all the eo-sharers, No doubt, the evidense 
shows that the husband of the frst defend» 
ant had asserted, from time to time, title 
to a larger share than he possessed, but 
sush bare assertion sould in no sense be 
desmad to sonstitnte ouster or disseisin, In 
our opinion, the Subordinate Judge has 
rightly held that the share of tha plaintiff 
amounted to one third, that sach title was 
not extinguished by advcr3a possessior, and 
that he was in joing possession of the dis- 


puted property to the extent of his share‘at- 


the date of the institution of this suit. 

The second point whieh requires examina- 
tion is whether the elaim for declaratory 
relief is barred‘by limitation. It was point- 
ed out in the ‘aase of Mnhabharat Shaka v, 
Abdul Hamid Khan (£) that Artiele 120 of the 
Schedule to the Indian Limitation Aet is 
applieable ta a suit for deelaration of title 
. to inamoveable property, whioh must. sonse- 
quently be brought within six years from 
the date when the right to sue asernes: 
Shyamananad Das v. Rai Narain Das (9), Kali 
Debya v, Bhagaban Nanda (10), Tarak Nath 
v, Syama Okaran (11), Hulada Prasad De- 
ghoria v. Kalidas Naik (12). It is plain that 
if there is a right to sue, it eannot be impos. 
sible to define when it originates, but the 
answer obviously depends upon the eireum- 
stances cf each oase, There has been some 
divergenes of judicial opinion on the question, 
whether there may or may not be instanees of 
sucsessive asoruals of eauses of astion for 
relief by way of deslaration, Thus it- was 


sa 35 Ind, Cas. 36; 20 0, W..N, 1259; 24 0. L. J. 


ao 10. L, 378. : 

19) 4 O. L. J. 668; 11 C. W. N. 186. 

(10) 1 Ind; Oas. 810. 

(11) B6 Ind. Oas, 292. 

(12) 24 Ind, — $99; 42 0. 536; 20 ©, L, Ji 312; 
10 0. Wi N, 642, 
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ruled ia Tatrumala, Rao v. Kadekar Durgi 
(13) that when a plaintif: brings a 
deolaratory suit on the- ground tbat the 
defendant has denied his title, there” is 
only one cause of astion which aserues 
from the date of knowledge in the plaintiff 
that the defendant denied his title. This 
view was rested on the deaisions in Akbar 
Khan y. Turabian (14) and Rasah of Venkata- 
giri v. Isukapalli Subbiah (15); whieh, it 
was explained, sould not be resonsiled 


with the opinion expressed in Ananta- 
ratu v. Narayanarazu Qaru (16) and 
Sheopher Singh v. Deo Narain Singh 


(17). On the other hand, the desisions in 
Allah Jilai v. Umrao Hussein (18) and Latafat 
Hussain v. Kaliker Nand Singh (19) furnish 
instanses where the possibility of a fresh 


sause of action for deslaratory relief is 
resognised, and the doctrine is broadly 
formulated that a plaintif seeking a 


deslaration is entitled to aue upon sash 
sueesessive invasion of his right. Similar 
ipstanees may be found in laht Bakhsh 
y. Harnam Singh (20), Bobert Skinner v, 
Shankar Lal (21), Bri) Behari Singh. v, 
Sheo Shankar Jha (22) and Ramji Ram v. 
Sadhu Saran Lal (23). In the ease before 
us, the Subordinate Judge has found’ that 
the sause of astion arose in 1914, within 
six years before the date of the institu. 
tion of the suit; when the first defendant, 
in denial of the title of the plaintiff, 
mortgaged and sold shares in the disputed 
property in- exoess of her lawfal interest 
therein, But it has been eontended on 
her behalf’ that a cause. of aetion had 
arisen in 1898, when her husband filed a 


wd), 22 Ind. Cas. 883; (L914) M. W, N. 19%; 1 L 


KT ).1 Ind. Cas. 557; 81 A. 9; 5 A. L. J, 637; A, W, 
N. (1998) 252; 4 M. L. T, 444, 

(15) 26 M. 410, 

(16) 13 Ind. Cas, 96; 36 M. 388; 22 M. LJ: 103; 
(1911) 2 M. W. N. 631; 10 M. L. T. 504. 

(17) 17 Ind. Cas. §75: 10 A, L. J. 413. 

(18) 24 Ind. Cas. 535; 86 A, 493; 12 A. L. J,.810. 

(19) 45 Ind. Cas. 432; (1918) Pat, 225; 3 P; L, J; 
861; 4 P. L. W. 803. 

(20) A. W. N. (1898) 215. 

at) 1 Ind, Cas. 556;5 A. L. J. 638 note; 31 A, 10 


2) 89 Ind. Ons 85; (1917) Pat, 103; 2 P, L J, 124; 
1P, L. W. 4 3 
(28) 41 ind. ‘Cas, — * L. J. 493, 
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written statement and gave his deposition 
in a suit, in whieh he “denied that the 
plaintiff had one third share and himself 
olaimed a one-fourth share. The Subordinate 
Judge has held that these assertions, whieh 
were not assompanied or followed by an 
overt aet, were not salenlated to sast a 
sloud upon the title of the plaintiff and 
did not assordingly give risa to a sause 
of astion. This, in onr opinion, is 28 
reasonable view. But it is also elear that 
the present eause of astion is entirely 
distinot from and is in no sense œ oons 


. tinuation of a prior eause of action, even 


a 


if it should be held that a cause of 
action did arise in 1898. We assordingly 
affirm the sonslusion of the Subordinats 
Judge that the slaim for deslaratory 
relief is not barred by limitation. 


eonsideration - is, whether the suit has 
been rightly dismissed under the proviso 
to section 42 of the Spesifis Relief Act, 
whieh is in tbe following terme: 

“Any person entitled to any legal 
eharaster, or to any right as to any prop- 
erty, may institute a suit against any 
yerson denying, or interested to deny, his 
title to sneh sharaster or right, and the 
“Court may in its disoretion make therein 


a deslaration that he is so entitled, and . 


the plaintiff need notin sueh suit ask for 
any further relief: 


: Provided that no Court shall make any 
such deslaration where the plaintiff, being 
able to seek further relief than a mere 
deslaration of title, omits to do so.” 

~ It was suesessfuliy sontended in the 
Court below, and the same view haa been 
reiterated in this Oourt on behalf of the 
respondent, that inasmueh as the plaintiff 
eould have: sought further relief than a 
mere declaration of title by’ way of parti- 


tion, omission to do so must draw upon | 


him the penalty of refusal of the deelaration 
she seeks. -In support-of this view, relianee 


has been placed upon the desision of the . 


Madras High Oourt in Surpanarayanamurts 
v, Tammanna (24). ` In the sase mention- 
ed, it was ‘ruled that a plaintiff suing 
for a declaration that property bequeathed 
by his father to the defendant was aneestral 


(24) 26 M. 604, ` 


~ 
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and that his father had no pdwer to 
bequeath ib and that he was entitled to 
it by survivorship along with the defendant, 
ought to pray for partition of the property 
even if it be in the possession of tenants. 
With regard to this desision, as also the 
twotearlier oases of Sardarsingji v. Ganpat. 
singit (25) and Strintvasa Ayyangar v, Sirint- 
vasa Swamt (26), Sir Frederjok Pollook has 
remarked in his sommentary on the Speoife 
Relief Aot that they mark the extreme 
limits of the application of the proviso to 
sestion 42, We are inslined to adopt the 
same view and if appears to us to be 
fairly clear that assuming that the plaintiff 
was in possession in the ease of Suryana. 
rayanamurte vy. Tammanna (24) that desision 
does not give due weight to the funda. 


. mental fast that the ex pression used by 
The third and final point whish requires 


the Legislature is, not ‘other relief,’ but 
‘further relief. The further relief must 
consequently be relief in relation to 


, the legal sharacter or right as to property 


which the plaintiff is entitled to and whose 
title to sueh sharacter or right the defend» 
ant denies or is interested in - denying; 
it must also be relief appropriate to and 
nesessarily sonsequent on the right or, title 
asserted. This view is supported ‘by the 
desision in Atsa Siddtka v. Bidhu Sekhar. 
(27), whish was rerently followed in Stvara- 
molinga v, Sabharatna (28). These cases 


. emphasise the standpoint that a ‘anit far a 


deslaratory deeree ought not to be dismissed 
on the ground that itis barred by the proviso 
to seetion 42 of the Spesifie Relief Ast, unless . 
it is quite slear that the plaintiff ought to seek 
furtber relief whieh he has failed to elaim, 
although sush relief flows direstly and noaea. 
sarily from the deslaration sought for, Thus, 
when a person is out of possession of the . 
land in respeot of which he seeks to have hia 
title deslared, possession of the land in 
dispute ` is further consequential relief 
appropriate to the deolaration prayed for 
and should as a general rule be sought- 


Basavayya v. Syed Abbas Saheb (29), . Ranga 
è 
(25) 14 B. 395; 7 Ind. Deo, (N. 3.) 724, 
(26) 16 M. 31; 2 M, L. J. 139; 5 Ind, Deo. (N. s.) 


729 

(27) 18 Ind. Cas. 633; 170. L. J. 30 at p. 83. 

(28) 51 Ind, Cas. 822; 36 M. L. J. 624 9 L. W, 
857 (1919) M. W. N, 216; 25 M, L, T, : 361. 

(29) 24 M. 20, 
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v. Unnikuttt (80), Ramaswamy vy. Muniandy 
Sercat (81), This is manifestly right on 
prineiple, for it would lead to multiplisity of 
litigation if the plaintiff were allowed to seek 
the full measure of relief piesemeal, namely, 
first, a declaration of title in a suit for desla- 
ratory relief, and next, ejeetment in a suit for 
reaovery of possession: Ganpatgir Guru 
Bholagir y. Gatpatgir (32), Ohokalingapeshann 
Naicker y. Achiyar (33). The position, 
however, is different where the plaintiff 
is in joint possession of joint property to the 
extent of the skare elaimed by him and is 
driven to ask for declaratory relief, because 
the extent of his share is disputed by the 
.eo-owner. In acase of this seseription, it is 
diffieult to appreeiate on what prinsiple the 
plaintiff should be driven to seek for partition 
as a sonsequential relief, One of the inoi. 
dents of joint property is that it may be 
enjoyed jointly ; another insident is that its 
joint eharasteris liable to be terminated, 
Ifa coowner is eontent to enjoy joint 
property as sueh, there is no reason why he 
should be driven to seek for partition, merely 
besause his eo owner ahooses to dispute the 
extent of his share, The proviso to sestion 
42 forbids a suit for a ‘pure deelaration 
without further relief, but it does not compel 
a plaintiff to sue for all the reliefs whieh 
sould possibly be granted, or debar him from 
obtaining a relief whieh he wants unless 
at tHe same time he asks for a relief whieh 
he does not want. It may be that the 
plaintiff requires nothing more than a mere 
declaration and in those siraumstanses to 
refuse to make the deeree asked for wil be 
a denial of justisa: Kun: Behari v. Keshavlal 
Hiralal (34), Ohinnappa Ohettiar v, Thulasi 
Ammal (35). On bhis ground, it has been 
maintained that if the plaintiff is only 
entitled to what is salled sonstrustive posses: 
` sion by reeeipt of rent from the defendant, 
a declaration of title is all he needs; Loke 
Nath v, Keshab Ram (36), Nirmal Ohunder v. 


+ 


(30) 24M. 275° 

(81) 5 Ind. Oas. 343; 20 M. L. J.7C9; 7 M. L. T: 
258; (1910) M. W.N, 550. 

(32) 3 B. 230; 2 Ind, Deo. (N. 8.) 155. 

— 40; 1 Ind. Dec. (N.8.) 25. 

34) 28 B. 567; 6 Bom. L, R., 475, 

(35) 15 M. L. J. 899. 

(36) 18 C. 147; 11 Ind, Jar. 108;"6 Ind, Dec. (N. 8.) 


597, 
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Mahomed Siddik (37), Satis Ohandra v, Satya 
Oharan (88) Parasram Ratanram vy, Bhimbhat 
Kirparam (39). Referense may in tbis son- 
nestion be made to the deeision in Velammal 
v. Vanammal (40), There the plaintiff, one of 
several sharers, sued to have it deelared that 
the desree passed on a hypothesation made 
by his so sharers did ‘not affest his share ; 
it was ruled, notwithstanding the decision in 
Suryanarayanamurts v. Tammanna (24), that 
the plaintiff need not ask for a general 
partition, even though he had impleaded 
those «o-sbarers as defendants, This is 
obvious good sense, bat rather diffienlt io 
reconcile with the opinion expressed in 
Garapaty Venkatrayudu v, Buichu Venkat- 
rayudu (41) on the authority of the earlier 
desisions in Srépatt Ohinna Sanyast Rasu v, 
Suriya Rozu (42) and Subramanya Ohetiyar 
y. Padmanabha Ohettyar (43). The view that 
in cages of this deseription it is not obligatory 
upon the plaintiff to ask for partition wae, 
however, maintained by Ohamier, O, J,, in 
Asman Singh v. Tulsi Singh (44), whieh is 
sonsistent with the view indieated in Ohin- 
nammal vy. Varadarajulu (45). We hold 
aceordingly that where, as in the ease before 


us, the plaintiff is in joint possession of 


immoveable property, whether sueh possessicn. 
be astual possession of his share of tle 
whole or astual possession of a part eoupled 
with sonstruotive possession of the remainder, 
he is entitled to maintain a sait for deelara- 
tory relief with a view to remove a slond on 
his title oreated by the ast of the defendant 
disputing his share; i in a suit so framed, 
deslaration of title is all that the plaintiff 
needs and he is sonsequently not salled npon 
to ask for sonsequential relief by way cf 
The conelusion follows that the 
Subordinate Judge has erroneously held that 


(37) 26 G. 11; 26 I, A. 225; 7 Sar, P. C. Ja 883; 18 
Ind. Deo, (N. 3.) 611 (P. O. 

(38) 5 Ind, Oas. 631; 14 O. W. N. 578. è 

(39) 5 Bom. L. R. 195, 

——— Ons. 498; 20 M. L, J. 849; 7 M, L, V. 


eal) 5 Ind, Oas. 921; 20 M, L, J. 759; 7 M. L. T, 
164; (1910) M. W. N. 545. 
(42) 5 M. 196; 6 Ind, Jur. 410; 2 Ind. Deo. (xN. 8.) 


37. 
(48) 19 M. 267; 6 Ind. Dec. (x. s.) 991. 
(44) 39 Ind, Cas, 173; (1917) cin 131; 2 P. L, J, P 
22; 1 P. L. V. 
(45) lö M, 507, 5 ‘oi, Yeo, (N, 8,) 566, 
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` sthezprovisó:to .sestion 42 .of the Spasifie 
> Realist :Aet is.a ibar:to:the:relief .slaimed by 
-the appellant, 

whe result is-that the appeal is allowed ard 
tthe:suit desraed with sosts in “both Oourts 
.payable:by:the first. defendant: The plaintiff 
swilkhaye a deslaration.in terns of the first 
,@lanse of :his:prayer in.the plaint. 

“BUGKLAND, J:—I agree, 

BNP Appeal allowed, 


SIND JUDIOTAL ‘COMMISSIONER'S 
‘COURT. 

‘Seoonp Orvic Appran No. 46 or ‘1918, 
April 25, 1921, 
‘Present:—Mr. Kennedy, J. O. and 
“Mr. Raymond, A. J..0, 
‘SUHHWRAM TAHILRAM—‘<Appettanr 
Versus 
TOWER son or GUL AND orpers— 
Regronpexts, 


Limitation ‘Act (IX of 1908), Sch. I, Art. 182— 
“ “In accordance -with law,” adjectival effect of —Appli- 
; cation fon execution—“Costs”.and “previous applica. 
tion” not.mentioned-~—Defect, whether material-or im 
ematerial-——Civil Procedure Code (Act F of 1908), 
O, XXL, r, 11, el, 2, swh-elz, £3, (h). 


Of .all things: that do.not.appear and of all things 
‚that do not exist the-reckoning in a Court of Law 
is the same. [p. 16, col. 2.] 

In clause 6, Article 182, Schedale I, Limitation Act, 
1908, -the words “in accordance with law” must be 
taken.to qualify both the application for execution 

JAS well asthe step taken in aid of execution. [p. 15, 
col. 1.5 | 

Bhagwan Jethiram v. Dhondi, 22 B. 83; 11 Ind. Des, 
‘(N. s.) 037, relied upon. 

In order that an application may bein accord. 

. anoe with law, it must. ask :the-Court to do some- 
thing which the Court is competent to do, [p. 15, col. 


WA 

Purna “Chandra ‘Mandal v. Radha Nath Dass, 38 0. 
867; 40. L. J. 141, relied upon. 

The question whether an application for execu. 
tion or for taking some step-in-aid of exeontion 
is :one accordigg ,to law .muast,be determined .with 
reference to the circumstances of each case, Itis 
e not every failure to comply: with the.requirements 
of Order XXI, rule 11, clause 22, Civil . Procedure 
Code, that :wonld vitiate the, application, ‘Infor. 
malities of a material character, but not of an im- 
material character, would vitiate the application, 
16, col. i,] er 
, Gopal:Ohunder Manna .v. Gosain, Kalay, 25 O, 694 
(F. B.) 2 0. W. N, 556; 13 Ind, Dec. (N. s.) 392, 
referred to, © .: 7: a l ; 

,. vApplications forithe -exeqitian -ofia .decree for 
possession of immovesble property, were .made.one 
after another ow the ,6ti? ,Becember 1911, on the 

e 
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,8th-December 1912, on theth December. 1914, and 

on the 8th December 1916, In the.application of 
th “December 1914, there was no mention of costs 
-nor -of the application of 1912 as required by -sube 
clauses (f) ard.(h: of clause 2, rule 11, Order XXI, 
Civil- Procedure Code: 

Held, (1) that the omission to-mention the 
amount of costs in the application of 1914 waa a 
defect of such an immaterial character as, could 
-hardly be .said to.render:'the application one not in 
accordance with law ;[ p. 15. col. 2.] 

(2) that the omission to mention the applica 
tion of 1912 was such a material defect as to 
render the application of 1914 not in accordance 
with law, inasmuch as this last application, as it 
was presented -to the Court, was on tha face . of .it 
time-barred and on that application, as it stood, 
the Court*had no power to grant the relief sought, 
[p. 15, col, 2.] 

Rama v. Varada, 16 M. 142; 5 Ind. Deo. (N. s.) 807, 
distinguished. . 

Appeal against a judgment of -the Joint 
Judge, Hyderabad, dated the 23rd August 
1918, 

Mr. Tolasing KEhushaleing, for the Appellant. 


Mr. Javhermal Pillaitrai, for the Respond- 


ents, 
JUDGMENT. 
Raymowp, ‘A, J. O.—On-the 7th December 
1916,-plaintiff made an-appliaation ‘for the 
exesution of his desree asking for . possession 
of some immoveable property.’ Prior fo this 
.applieation, four applications had been: made 
in exesution, one on the 10th: Desember 1910, 
‘then on 6th Deeember:1911, nexton the Gtk 
Desember 1912 and then on the 7th Desember 
1914. To the application presented or the 
8th Desember 1916 objeation was taken 
‘that it was time-barred as -the last previous 
applisation of 7th Desember 1914 was not in 
aseordanse with law, .and that more than 
.three_years had elapsed sinsoe the date of 
the applisation of 1914, It was argued ‘that 
the applisation .of 1914 .was defestive in 
two -partieulars, one, that it omitted -to 
specify the .sosts of the previous applisa. 
tion:for-execution and also the -ossta of -the 
‘applisation of :1914, and sesondly, it omitted 
‘to mention ‘the previous -applisation, of 1912 
as required by elanse (f) of Order XXI, 


rule 11, Civil Proaedure Oode. The 
Firat Olats Sub-Judge, Hyderabad, held 
that .the -.applieation of “1914 -was in 


aceordauee with law, as the omission:to 
mention the-costs was: not a material defest 
and that, -theréfore, ‘the -applisation of 
1916 was in time: For’ some reason or other 
he .did: ngt jeonsider fhe effest :of the 
‘omission to mention the exesution application 
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of 1912. On appeal-the Distrist Conrt of 
Hyderabad held«<that the omission of the 
applieation of -1912 in the applisation of 1914 
wasa material defeet, rendering the latter 
applisation not in aseordance with law, and, 
-therefore,.that tbe application of 1916 was 
time barred. In-sseond-appeal itis argued 
that. the lower Appellate Court is in error in 
holding that-the applieation of 1914 was not 
‘in aesordanee-with law. 

,16 appears. from -the .order of the lower 
Courts -that when the applieation of 
Desember i914 was returned for amendment, 
‘an amended applieation was filed but it was 
either signed nor verified, and as ‘the 
judgment;ereditor, though -salled upon todo 
Bopneglosted to sign and verify it,‘the order 
of-the Court was that it be filed, 

- To, satisfy-the requirements of clause.5.of 
Artiele 182 of the -Limitation Ast, whish 
applies-to the -present oase, ‘there must -hava 
‘been an applisation to the proper Court in 
Aeeordance with law.for execution or to take 
some.step-in-aid of exesution, The-words “in 
asecrdanee with law” must be taken- to qualify 
both-the applieation for exeeution as well the 
step taken in aid of exeoution, In Bhagwan 
Jethiram v. Dhondi.(1) it was held that the 
phrase “in sessordance with law” must 
be taken og adjeatival not only to the 
words “to the proper Court for exeou- 
tion” but also to the words “to take 
some, step in execution.” The question 
whether an applieation for exeaution or for 
taking some step in-aid of exeeution is one 
aseording to law must be determined with 
referense fo the aireumatanees of eash sase. 
It is certainly not the sase that every 
failure to comply with the requirements of 
Order XXI, rule 11, elause 2, Civil Pro. 
eedure Code, would vitiata an applieation, 
as the result of that would be, as stated in 
Gopal Ohunder Manna y, Gosain Kalag .(2), 
that “bona fide applieations for exsoution 
would fail to save limitation owing :to 
trivial defects of form, a result whieh the 
Legislature eould not have intended.” The- 
authorities seem to be agreed that infor- 
malities of an immaterial oharaater in an 
exeaution application will not vitiate an 
application. Thus,for instance, in the present 


2 


(1) .22 B. 88;.11-Ind, Deo. (xN, s ) 637. — 
-(2) 25 O. 594 (F.1B.); 2 0. WAN, 558; 18 Ind: Deo, 


P ? 
(1,4). 882, we a A Co 
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ease-there-san be very little doubt that .the 
omission to mention the amount of sostas in 
the exeontion applieation of -1914 is a defeat 


of sush an immaterial -eharaster as could 


hardly be said to render the applieation one 
not.asaording to law..The substantial question 
in the present appeal, however, is whether 


the omission to mention, as required by 


slause 2 if) of Order XXI, rule 11, Civil 
Prosedure (ode, the previous spplieation 
for exesution of 1912 was sueh a material 
defest as to render the applieation of 1914 
not in assordanee with law. It is obvious 
that the application of 1914, as it war 
presented tothe Oourt, was onthe fass of 
it time-barred, and on the applisation as it 
stood, ‘the -Court had no power to grant the 
relief songht, ‘Ofthings that do nat appear 
and of things that do not exist the reskoning 
in a Court of Law is the same.” In order 
that an applisation may be in aseordanes with 
law, it mustask-the Oourt to do something 
whiah it is sompetent in law for the Court to 


-dos Purna Ohandra Mandal y, Radha Nath Dass 


(3). Applioants strongly relied on the ease 
of Rama v. Varada (4). In thig ease in an 
applisation for exeention of a desree it 


appeared that the last previous applisation, | 


whieh had been made within a period 
of 3 years, was defestive by reason of 
not sontaining partiaulars vequired by 
Beotion 235, Oivil Procedure Oocde, sor. 
responding to Order XXT, rule 11 of the Oiyil 
Prosedure Oode of -1908, and though 
returned for amendment, had not been 
amended, It was held that though the 
application was defeetive with referenes to 
the provisions of section 235, Civil Prosedure 
Code, it substantially eomplicd with them, 
This aese is elearly distinguishable. The 
defeat sonsisted in not stating the earlier of 
two -previous appliaations and its resul, In 
the present ease it was the omission of the last 
previous appplisation whieh rerdered the 


execution application of 1914 prima facie 


time-barred. 

Now I take it that an exesntion applisation, 
in order to be ir accordance with law, must 
sontain sueh partisulars as to show that 
ib is presented within the period of limi. 
tation, and I eannot regard an omission to 
do this as an immaterial defeot. “Ib appears 
to me fundamental, as one of the essential 


(8) 88 0. 867; 40. L, J. 141. 
(4) 16 M, 142; 6 Ind, Deo, (N. 8.) 807, 
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requisities tothe sucess of the applieation 


is lacking. 

As. the applieation was, therefore, prima 

facie time-barred, eould it neither be effectual 
as a step-in-aid of exeeution. 
_ I, therefore, hold that as the last appli- 
sation for exeeution, namely, that of 1914, 
was one not in assordanes with law, it sould 
not give s fresh starting point for limita- 
tion and, therefore, the exeeution applisation 
of 1916 is time-barred. - 

(t was argued that as the exesution 
applieation was permitted to be amended and 
amendment was made within the time 
fixed, the applisation should be deemed one 
assording to law; but the amended appli- 
sation was neither signed nor verified 
and though an application for exesution 
may {ot be invalid for want of verifioa- 
tion, yet it eould hardly be that in the 
present ease an unsigned and unverifed 
amended applieation was suffisient to remedy 
a material defeot in the original applieation. 
‘The - duty, of the Court to whieh the 
‘applieation was presented was to .raject 
‘the applieation of 1914 aps prima facte 

„time-barred, and though the Gourt allowed 
it to be amended, yet it was notamended 
‘by a properly signed and verified appliaa- 
tion, and as this was not done, the Court 
‘direated the papers to be filed, whieh 
implied that no astion was to be taken on 
the application. I agree with the lower 
‘Appellate Court that this virtually amounted 
‘to a dismissal of the application. That 
‘beicg so, the present application, as was 
‘argued, aannot be regarded as a sontinuanee 
of theapplisation of 1914. 

I would, therefore, dismiss this appeal with 
osts. ; l 
” Kennupy, J. O.—I agree. : 

S, De Appeal dismissed. 


INDIAN OASES., 


11992 


y 
ALLAHABAD HIGH COURT, 
First Orvis Appeat No, 112 or 1920. 
Mareh 30, 1921, 
Present :-—Mr, Justies Walsh and 


s Mr, Justise Ryves. 
HARBANS NATH TEWARI AND OTHERB— 
APPELLANTS 
versus 3 

AOHRAJ NATH AND OTHERI-—RaIPONDENTS. 

EHauecution — Re-sale—Separate mortgage-bonds—Prop- 
erties sold together ~—Re-sale. 
‘ In the execution of a decree on three mortgage- 
bonds where a sale of all the properties together had 
already taken place, the High Court held,: on an 
objection by one of the transferees of the judgment- 
debtor, that one sale was objectionable and’ that 
each property separately mortgaged ought to have. 
been separately sold. The decree-holder, who 
was also the suction-purchaser, applied as auction- 
purchaser and absolute owner, for possession, 
ignoring the directionof the High Court, An .ob- 
jection was taken to the possession being given and it 
was urged that a separate sale should take place in 
accordance with the directions of the High Oourt: ; 


~- Held, that the deoree-holder was not entitled te .. 


possession but he ought to be allowed to pursue his 
alternative remedy in accordance with the judgment 
ofthe High Court or, in other words, to apply alter- 
natively, by way of amendment of his application, 
for an order for re-sale of the properties separately 
in accordance with the High Courts direction. 
[p. 17, col. 1,] i 


First appeal from a desision of the Distrist 
Judge. ` ' 

Mr, Haribons Sahat, for the Appellant. 

- Mr, Brij Nath Vyas, for the Respondents, ` 
JUDGMENT: 

Waren, J.—This is an -appeal raising à 
question whieh also governs Appeals Nos. 113 
and Li4. Nisé questions are raised by the 
appeal, bnt we do not think it nesessary 
to express any opinion about them. -it is 
ons of those sases where possibly not entirely 
owing to the feelings of the parties them- 
selves, the parties have been engaged for 
some years in a teehnieal- quarrel during 
which the real substanse between them has 
been lost sight of and, we propose, as far as 
in us lies, to make an end of this teshnieal dis- 
pute and to endeavour to make an order 
whish will eventually dispose of the 

° litigation and deside the rights of the 
parties finally, The present applisation 
was brought before the Subordinate Judge 
on the llth of July 1919. The whole mat. 
ter arose out of a deerse on three mortgage- 
bonds. Ona petition to the High Court by 
one of the transferees of the judgment- 
debtors, the High Court heéld:that ona sale 
wag - objectionable and that--eash property 
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separately mortgaged ought to have been 
separately sold. Before the High Court 
delivered judgment, the sale of all the prop- 
erties together had already taken plaes. 
It. had been sonfirmed and, on the fase of 
‘it, the purshasera were the absolute owners 
and entitled to possession. The High Court 
did-not push its own order to a logisal 
eonslusion and say what was to be done 
. with the proceedings whieh had taken 
place sinse the order whieh it overruled, 
and the decree-holder, who was also the 
auetion-purehaser, applied by this appli- 
eation to the Oourt below for poesession 
as austion-purehaser and absoluts owner, 
ignoring the direstion of the High Court 
‘that the properties ought to be re sold 
‘separately. The objestors -‘objeated to 
‘the applisant being given possession, but 
asked that a separate sale should take 
plasa in assordanss with the direstions 
‘of the High Oourt, The lower Oourt 
agreed with the view of the objestora and 
‘we agree with its view. To hold other. 
wisa would bə toignore the’ two Bensh 
‘deeisiona of this Oourt, but the lower 
‘Oourt having, in- our view, rightly taken 
that view of the position of the parties, 


ought to have allowed the deesres-holder,’ 


who was.obviously: held up in his pro- 
“saedings, if this view is sorrest, to pursue 
his alternative rémedy in aecordanse with 
the. judgment of the High Court whioh 
the lower Court. held was binding upon 
it or, in other words, to apply alternatively; 
by way ‘of amendment of’ his applisation, 
for an order for resale of the properties 
separately -in seaordanes. with tha High 
Court’s direstion,. We think that that 
is’ the order whieh the lower Oourt ought 
to have made- It is the order that we 
are prepared to. maketo day. This appeal, 
therefore, must be, fothat extent, allowed, 
although weare not desidingany point in 
favour of any party, and the applieation must 
be remanded to the lower Court with direstions 
„to allow the deeres-holder to amend sit 
and tó hear the amended: application for 
re-sale of Ghe* properties. The applisation 
will. not be® new appliostion bat merely a 
soutinuation. of the applisation originally 
made on the lith, of: July 191", Iam olear- 
ly - of; opinion that no: question, of limitation 
ean. arise or ought to.be listened to “for 
a moment. In’. my view, time ‘began: to 
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run as against the deores-holder from the 
date of the Wigh Court’s desision, the 
7th of March 1917, up to whish date the 
desres holder had obtained everything that 


“he could ‘possibly have obtained, but my 


Isarned brother will give detailed reasons 
for his view, whieh I share. l 
Ryves, J.—I agree. The deeree- holders 
applied for the sale of the properties 
desresd to them on their suit and the 12th 
of July was fixed. Bofore that dats one 
of the judgment-debtors applied to the 
Court exesuting the deeree to disallow tha 
sale, on the ground that ib was not being 
earried out aseording to the direetions in 
the desree. On the 19th of July .1916 
the Court disallowed this objestion and 
the sale was held as advertised on the 
20th of Joly 1916. The deoree-holders 
themsslves purahased the property. On 
the Ist of August 1916 the objestor, in 
the Court. below, filed an appeal to this 
Oourt, urging the same objection as he 
had in the Court below. This he was elearly 
entitled todo. On the 20th of August 1916 
the sale was confirmed. On the 7th of 
Maresh 1917 this Conrt allowed the appeal 
of the objector, and in the decree whish $t 
passed the operative words are as follows:—, 
“It is ordered and desresd that the ease bea 
and if is hereby sent bask to the Oourt of 
the Subordinate Judge aforesaid with diree. 
tion that the property of the objestor-appal.- 
lant shall be sold for the deeretal amount iu 
raspest of the mortgage under whieh his 
property is mortgaged.” It followa that the 
obiestion of the objestor, whieh was disallowed 
on the 19th of July, ought ‘to have: been 
allowed and if the Court had aome to a right 
dasision, the sale fixed for the 20th of July 
woald not have taken plase as arranged and 
afresh sale in saesordanes with what was 
subsequently dirested by the High Court 
would hava boen neosssary. The faet that 
the sale was confirmed on the 20th of August 
seems to me, must depand for its validity on, 
the desision of the High Oourt, Of souras if 
the High Ooure had dismissed the appeal, 
nothing more would have remained to ba said, 
but the sale alearly was held subjest to the 
objastion of the objestor and, it seam; 
ta me, ib must ba held that the sale and its 
sonfirmation wera both depandent’ on ‘the 
final result of that objestion. Jt must bae 
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selves -were the purebasers and they were 
before this Court in both eapasities when 
that appeal. was heard and desided and, it 
seems to me that they should have, in aseord- 
anse with that judgment, applied not for 
possession given under the eertifieate of sale 
‘whieh they reseived after the sonfirmation of 
the sale giving the gc-by entirely to the High 
Conurt’s deeree, but should have applied in 
aesordanse with the High Court’s desree for 
re-sale, This was the position taken up by 
the respondents even in the lower Court. 
The Court has recorded in its judgment: 
“They (the persons whose properties have 
been sold) objeet that the deeree-holder- 
austion-purehaser should not be given pos- 
session but should be direeted to sell the 
-propertiss separately again as direeted by 
‘the Hon’ble Court.” Itseems to me they 
‘eannot be heard to say that this should not 
be dong for any reason and, therefore, I 
‘agree in thinking that this applieation for 
‘possession, dated the llth of July 1919, 
should be amended as suggested by my bro- 
ther, and as that was filed on the 11th of July 
1919 within three years of the date of the 
gesree of this Court, I eannot ces how any 
‘plea of limitation ean be set np. Upto the 
‘7th of Mareh 1917 the deeree-holders had 
obtained exesution to the full, They -bad 
not only purchased the property but the sale 
had been given to them. . It was only when 
this Court direeted a re-sale and, therefore, 
inferentially set aside the previous sale, 
that any right to apply for exeontion arose. 

By tak Court.—The order of the QOourt 
is that we allow this appeal to this slight 
extent, that the applisation will be remand- 
. ed to the lower Court with direstions to 
allow the deeree-holder to amend the same 
by adding an alternative elaim, as from the 
‘11th of July 1919, for re-sale in sesordanse 
with the High Court’s direction of the 7th 
of Mareh 1917 and to dispose of it aseording 
‘to law.- If there is any sueh applieation 
“already on the file, it must be sonsolidated 
with this and disposed of along with it. In 
the event of a re-eale being ordered, the eosts 
of these proceedings must be borne rateably 
by the three eceparate properties and the 
resultané proportion added to the amount of 
the. desree; otherwise each party will pay 
their own costs. 


J. P, Appegl parily allowed, 
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CALOUTTA HIGH COURT. 
Appkats From ÅPPELLATE Decrers 
Nos. 2180, 2377, 2378 and 2379 or 1919, 
August 5, 1921. 
Present; ~Justise Sir Asutosh Mookerjee, KT., 
and Mr. Justiee Panton. 
ANNADA PRASAD alias ANNODA . 
CHANDRA altas BHOLA GHOSH— 
Derenpant No. 4—~APPELLANT 
versus os 
UPENDRA NATH DEY SIRCAR— 
Prausrize AND Mahara adhiraj Sin BEJOY 
CHANTP MAHATAP BAHADUR AND. 
OTHERS— Pro forma DBFENDANTS AND OTSERS— 


Dersnpants Nos. 1 TO 3— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXXII, 
r,4 (8)—Guardian ad litem—Appointment without 
consent—Certificated guardian—Presumption as-to 
consent-—Suit against minor unrepresented by guardian 

—Decree—Jurisdiction, ` ; 


In a suit against a minor a Court is not entitled to 
presume that a certificated guardian (of the person 
and property of the minor under Act VIII of 1890) 
will consent to be appointed guardian for the suit, 
and should not without his consent to such an 
appointment, in contravention of the express direc- 
tion of sub-rule 3 of rule 4 of Order XXXII of the 
Civil Procedure Code appoint him as guardian for 
the suit, [p. 2], col. 2} | 

The provision as to the consent of the person 

“proposed to be appointed guardian for the suit 
is mandatory and imperative. |p. 22, col. 1.] 

Therefore when, a person has been appointed 
guardian without his consent, the infant is not re- 
presented and a deoree made in a suit so constituted 
has no binding effect upon him. [p. 21, col. 2] *  ' 

‘Khiarajmal v. Daim, 32 I. A.. 23; 82 0. 296; 10. 
L. J. 584; 8 Sar. P. O. J. 734; 9 0. W. N. 201; 2 A. L. 
J.71;7 Bom. L. B. 1 (P: O.), Rashid-un-nissa v. 
Muhammad Ismail Khan, 3 Ind. Oas. 864; 86 I. A. 
168; 31 A. 672; 13 C. W. N, 1182; 10 0, L. J. 818; 6 A, 
L. J. 822; 11 Bom. L, R, 1225; 6 M. L. T. 279; 19 M. 
L. J. 681 (P. C.), Partab Singh v: -Bhabuti Singh, 21 
Ind. Cas. 288; 40 I, A. 182; 35 A. 487; 17 O, W.N. 
1165; (1913) M. W. N. 785; 14 M. L. T. 299; 25 M. 
L. 1.492; 11 A. L. J. 801; 16 O; C. 247; 18 0, L.J. 
884; 15 Bom. L, R. 1001 (P. O.), Dakeshur Pershad 
Narain Singh v. Rewat Mehton, 24 0. 25; 12 Ind. Dec. 
(x, 8.) 681, Narsing Narain v. Jahi Mistry, 18 Ind. Oas, 
414; 15 0. L. J. 3, Bal Kishan Lal v. Topeswar Singh, 
14 Ind. Gas, 845; 15 O. L. J. 446, 17 0. W. N, 219, 
Dinabandhu Nandi v, Mashuda Khatun, 17 Ind. Oas. 
268; 160. L J. 318, Purna Chandra Kumar v, Bejoy 
Chand, 18 Ind. Cas, 859; 18 O. L. J. 18; 17 0. W. N. 549, 
Krishna Ohandra v; Jogendra Narain, 27 Ind, Casg, 
189; 20 O. L. 3,469; 19 C. W.N. 537, Baneswar 
Pramanik v, Tarapada Bhattacharjee, 41 Ind. Oas, 
872; 26 0. L. J. 258, Radhashyam Dasya v. Ranga 
Sundari Dasya, 59 Ind. Cas. 664; 240. W. N. 541, 
Surendra Nath Bose v. Aghore Nath Bose,62 Ind, 
Cag. 464; 25 O, W. N. 525, Chundury Krishnayya 
v. Koripalli Raju, 35 Ind. Cas. 154; 31 M, L. J. 39, 
Shroof Sahib v. Raghunatha Sivaji, 29 Ind, Cas, 579; 
18M. L. T 401, followed. 


4 á the 
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Oodayanasamy Tevar v. Alagappa Chetty, 14 M. L. 
J, 342, referred to. 

Mohan Krishna Dar v. Har Parsad, 40 Ind, Cas. 2, 
followed. , 

When a Court proceeds to make a dearee against 
an infant who is not properly represented by a 
guardian, as contemplated by the Code of Civil Pro- 
cedure, the Court acts without jurisdiction, inasmuch 

‘as a decree is made against a person who is in 
_eaggence not before the Court. [p. 22, col. 1.] 

Surendra Nath “Bose v. Aghore Nath Bose, 62 Ind, 
Cas, 464; 25 O. W., N. 525, followed. 

Janki Das v. Mahabir Prosad, 22 Ind. Cas. 240, 
Pokhpal Singh v, Chhiddu Singh, 15 Ind. Cas, 903; 9 
A. L, J. 668, Ram Asray Singh v. Sheonandan Singh, 
85 Ind, Cas. 868; 1 P. L. J. 573; 1 P.L. W. 35; 
(1917) Pat. 21, Keshawesarindra Saht v. Debendra 
Bala Dassi, 48 Ind. Cas, 245; 4 P, L. J. 218; (1919) 
Pat, 121, referred to. 

Ina suit notices were duly served upon a minor de- 
fondant and his certificated guardian for the latter’s 
appointment as guardian ad litem of the minor in the 
suit The certificated guardian did not appear, but was 
nevertheless appointed by the Court as guardian ad 
litem, He, however, never appeared and took no steps 
to protect the interests of the infant. Onthe suit being 

` decreed ew parte against the minor, the certificated 
guardian preferred an appeal, which was dismissed, 
The minor meanwhile attained majority and preferred 
a second appeal: 

Held, that, inasmuch as the fact that the proposed 
guardian had preferred an appeal could not be taken 
as an index that he had consented to his appoint- 
ment as guardian for the suit, the decree made 
against the minor could not be maintained and must 
be vacated. [p. 22, col. 2.] 
` Wahan v. Banke’ Behari Pershad Singh, 30 O. 1021: 


Sar. P. O., J, 612 :P. O.), distinguished, 

Surendra Nath Bose v. Aghore Nath Bose, 62 Ind. 
Oas. 464; 26 0. W. N. 525, followed. ‘ l 

Appeals against the desrees of bhe Sub- 
ordinate Judge, Sesond Court, Hoogly, dated 
the 19th of June 1919, affirming the desrees 
of the Munsif, Seeond Court at that place, 
dated the 19th of June 1917. 

FAOTS appaar from the judgment. 
_ Babu Debendra Nath Mandal, for the Ap- 
pellant.-Defendant No. 4 is the appellant. 
‘The appeal arises out of a suit for repovery 
of possession on establishment of plaintifi’s 
title thereto. At the date of suit I was an 
infant. On 5th May 1916 plaintiff applied 
for making one Haridas Ghosh, who was, 
appointed my guardian under the Guardians 
and Wards Ast, guardian ad litem. Though 
fhe proposed guardian did not appear, the 
Qourt appointed him guardian ad litem. 
The suit was, therefore, deareed eg parte 
-against me. My guardian thereupon appeal- 
ed against this deeree, but the appeal has 
been dismissed. As i have attained majori» 
| by since the appellate deeree, I have pre- 
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ferred this appeal against if in my own 
right. I submit the deeree of the Firat 
Court is void and inoperative in law against 
me. Refers to Order XXXII, rules 3 and 4 of 
the Code of Civil Prosedure. The order of the 
Firat Court appointing the guardian proposed 
was initially bad, inasmuoh as there was no 
sonsent of the person proposed to aot as 
guardian, The rules expressly provide 
that no person shall be appointed guar- 
dian against his consent The proposed 
guardian never appeared to- defend the suit 
on my behalf at any stage of the suit. 
Refers to Dakeshur Pershad Narain Singh v. 
Rewat Mehton (1), Radhashyam Dasya v, Ranga 
Sundari Dasya (2), Surendra Nath Bose y. 
Aghore Nath Bose (8) and Baneswar Pramanik 
y. Tarapada Bhattachares (4). I submit 
under the siranmstanees the desrea against 
me will not be binding on ma. 

Babus Karunamoy Ghose (with him Babus 
Bepin Behart Ghose and Sarat Kumar Mitter), 
for the Respondents.—I submit sonsent is 
neesesary, only undar the Guardians and Wards 
Ast. Acertifisated guardian’s consent ia not 
necessary inasmushas he is under anobligation 
to defend a suit instituted against the ward.» 


. Therefore, his eonsent is to be presamed by 


the Court, Refers to sestions 10 and 27 of the 
Guardians and Wards Aset (VIII of 1890); 
Order XXXII, rule 16 of the Oode of Civil 
Proeedure, I submit if is the duty of a 
guardian who has been proposed to some 
forward and express his dissent, Farther 
the sertifieated guardian has entered appear- 
anse, though ata very late stage of the snif. 
He has preferred the appeal before the 
lower Appellate Court. I submit itis mere 
irregularity that he did not appear in theFirst 
Court. He sondusted the appeal, whieh was 
desided against the minor. Refers to Waltan v. 
Banke Behari Pershad Singh (5) and Oodayana- 
samy Tevar v. Alagappa Ohetty (6). I snb- 
mit the deeree is fully binding on the minor, 

Babu Debendra Nath Mandal replied in brief, 

JUDGMENT, 

. § A. No. 2130 or 1919, 

This is anappeal by the fourth defend. 
ant in a suit for reeovery of possession 
a) 24 0. 25; 12 Ind Dec (xN. s.) 681 

(2) 59 Ind, Qas, 664; 24 O. W. N, 541. — G 

(3) 62 Ind. Cas. 464; 25 C, W. N. 5259 A 

(4) 41 Ind, Cas. 872; 26 O. L. J, 268. 

(5) 80 O. 1021; 30 T, A. 182; 70. W, N. 774;5 Bom, 
L. R. 822;8 Sar. P. O. Je 522 (P. O.). 

16) 14 M, L. J. 342. è 


.at the date of the institution of the suit. 
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of immoveable property on establishment 
of title. The appellant was an infant 
On 
the Sth May 1916 an applisation was made 
on behalf of the plaintiff that Hari Das 
Ghose, who.had been appointed guardian of. 
his person and property under the Guardians 
and Wards Ast, 1890, might be appointed his 
guardian for the suit, Thereupon notiees 
were issued upon the minor and the 
proposed guardian. The notises werein the 
form preseribed in Appendix H to the Onode 
of Oivil Proeedute and stated that if within 
the period preseribed an applisation was not 
made to the Oonrt for the appointment of the 
proposed guardian or some friend of his to 
aet as guardian of the minor for the auit, the 
Court would proseed to appoint some other 
person to ast as guardian ad lziem of the 
minor. On the 6th June 1916 it was reported 
to the Oourt that the notices had been duly 
served both upon the minor and his proposed 
guardian. There was no  appesranee, 
however, on behalf of the proposed guardian, 
yet the Court prosceded to appoint him ag 
guardian of the minor for the suit. Ab no 
stage of the suit, did the guardian appear 
and the result was that the suit was deereed 
ex paris against the infant deseribed on the 
reeord as represented by the sertificated 


i guardian, Against this deeree, the guardian, 


‘the deeres sould not 
-tbe infant, 


-of the respondent. 


on behalf of the infant, preferred an appeal to 
the Subordinate Judge and aontended that 
stand as against 
This sontention was over- 
ruled and the appeal was dismissed. 
Sinse the date of the decrees of the Subordinate 
Judge, the infant has attained majority and 


_ the present appeal has been preferred by him 


in his own right. His sontention is that the 
deers made by the Primary Court is void 
and inoperative as against him and should be 
got aside with dirsetion to that Court to 


‘re-try the suit so far’ as he is aonserned, 


This position has been sontroverted on behalf 
The desision of the 


“ question raised before us is not free from 


diffisulty and depends uponsthe true constrno. 
tion. of the provisions of Order XXXII 
of the Code of Civil Prooeduro. 

Order XXXII, rule 3 (1), provides that 
where. the defendant is a minor, the Court, 
on’ being satisfied of the faot of his 
‘minority, shall sppoint a proper person 
to be -guardian ‘for ‘the suit for such 
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|, appointment, 


“any person who. 
has attained majority. may ast .as next - 
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minor. This makes it obligatory on the 


‘Oourt to appoint a proper person to be 
. guardian of the minor defendant for the 


suit, The rule then preseribes the prosedure 
to be followed for the purpose of sueh 
No order shall be made on 
any applieation under this rule exeepi upon 


-notieé to the minor and to any guardian of 


the minor appointed or dealared by an 
authority eompetent in that behalf, and 
where thera is no sush guardian, upon notise 
to the father or other natural guardian of 
the minor, or where there is no father or other 
natural guardian, to the person in whose 
sare the minor ia, and after hearing any 
objestion whieh may be urged on-behalf of 
any person served with notise under this 
sub rule. Rule 4 next deals with the ques- 
tion as to who may ast as next friend or 
be sppointed guardian for the suit. The 
persons who may so net are. divided into ` 
two olasses, Sub rule (1) provides that 
is of sound mind and 


friend of a minor or as his’ guardain for 
the suit. Sub rule (2). provides that 
where a minor has a guardian: appointed . 
or deslared by sompetent authority, no 
person other than sueh guardian shall ast 
as the next. friend of the minor or be 
appointed his guardian for the suit unless 
the Court eonsiders, for - reasons to: be 
recorded, that it is for the minor's welfare 
that another person be permitted to ast 
or be appointed, as the sase may _ be, 
Then follows sub-rule (3) in the. following 
terms: “No person shall, without his 
sonsent, be appointed qiutdian for the 
suit.’ The generality of the language used ~ 
in sub-rule (3) makes it abandantly 
clear that the Legislature’ intended this 
aub rule to be appliseable ss well to oases 
under sub-rule (1) as under sub-rule (2); 
in other words, the Legislature has pres. ` 
eribed that no person who is aompetent 
to act as guardain of an infant  sither 
eunder subrule (1) or under. subrule (2) 
shall be appointed guardian ‘for the suit 
without his sonseit. It was argued on 
behalf of the respondent in essense that 
this sub-rule is appliaable only to eases 
of persons other than sertifieated guardians, 
This result, it was oontended, follows from 
the provisions: of the Guardians and 
Wards Act, -1£90, whieh define in sections 
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10 and” 27 the duties of à -person 

appointed as guardian of the person and 


property of an infant. - Sab-sestion (3) 
of seation 10 provides that. the applisation 


of a person to beappointed guardian of 


an. infant must b3 aseompanied by a 
declaration of the willingness of the pro- 


posed guardian to ast and the deslaration must 


be signed by lim and attested by at least 
two witnesses. Sastion 27 provides that 
A guardian of the property of a ward is 
bound to deal with it as earefally as a 
man of ordinary prodensa would ‘deal 
with it, if it wera his own, and, subject to 
eertain qualifisations, he may do all aots 
“whieh are reasonable and proper for the 
realisation, protestion or 


property, The respondent has urged that 


a guardian appointed under Ast VIII of: 


‘1890 is under an obligation to defend a 
suit instituted against his ward: and that 
_ eonsequently, the Oourt where the anit 
has been instituted is entitled to presume, 
if not as a matter of law, at any rate 


as a matter of fact, that ha will eonsent . 


to bə appointed guardain for the snit. 
We are of opinion that this sontention 
should not prevail. If this were the 


intention of the Legislature, sub rule (3) 
of rule 4 might have been plasead between 
sub-rules (l) and (2) or might have 
been framed. in different words. For ine 
stanse, it might have provided that no 
person, other than a sertificated guardian, 
shall, without his eonsent, ba appointed 
guardian for the suit. 

But, beyond this, a serious difficulty might 
arise, if the Oonrt whish had seisin of the 
suit. were held competent to appoint a oer- 
tifieated goardian as guardian for the suit 
even where he withheld his consent or 
expressly declined the appointment, A 
person appointed guardian for the shit in 
sush oiroumatanoes would, almost to a 
sertainty, neglest to look ‘after the suit, 
and the interest’ of the minor would be 
pissed in serious jeopardy. It may be 
aoneeded that a. sertificated guardian who. 
takes up sush an’ attitude may render him- 
self amenable to the disciplinary juriadistion 
of the Court whieh appointed him as 
guardian. He may, indeed, .ba removed 
under sestion 49 for breash of duty or 
neglast of trast, 


aiford adeguato profestion . to ‘the infang: 
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‘both sub rula (1) and 


benefit of the 


Bat that olearly does ngot. 
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whose interests would be imperilled by 
the remissness of a person appointed, 
against his wishes, possibly in spite of. 
his protest, to ast as guardian for the 
anit, We are relustant to adopt a aon- 
strustion of rule 4 whieh may sonseivably 
lead to so disastrous a result. In our 
opinion, sab rale (3) of rale 4 sontrols 
sub-rule (2) and 
plases a material reatrietion upon tha 
power whish the Court may exersisa thers- 
under. It ia thus plain that, in the case 
before ue, as the proposed guardian did 
not signify his eonsent, the Oourt should- 
not, in aontravention of the express direstion, 
of sab-rule 3 of rule 4, hava appointed 
him as guardian for the suit. 

What, then, is the effest of an appointment 
80 made P It has been laid down in a long 
series of desisions that when a person has 
been appointed guardian without his sonsenf, 
the infant is not represented and a desres 
made in a suit so constitned has no bind- 
-ing effeet upon him, Amongst the desisions 
of the Judisial Committees, refecenee may be 
made to Khiarajymal v. Daim (7), Rashid un- 
nissa v. Muhammad Ismail Khan (8) and, 


Partab Singh v. Bhabutt Singh (9). Amongst 


the desisions of this Court, referense may 
be made to Dakeshur Per. shad Narain Singh 
v, Rewat Mehton (1), Narsing Narain y, 
Jahi Mistry (10), Bal Kishan Lal v, Topeswar 
Singh (11), Dinabandhu Nandi v. Mashuda 
Khatun (12), ‘urna Ohandra Kumar v. Bejoy 
Ohand (13), Krishna Ohandra v. Jogendra 
Narain (14), Baneswar Pramanik v, Tarapada 
Bhaitachurjee (4), Radhashyam Dasya v, Ranga 
Sundari Dasya (2) and Surendra Nath Bose 
y. Aghore Nath Bose (3). A similar view was 
adopted by the Madras High Oourt in 


(7) 32 I, A. 28; 32 0. 298; 1 C. L, J. 584; 8 Sar, P, 
C, J. 184; 9 C. W. N. 201; 2 A, L, J. 71; 7 Bom, L. R. 
1 (P. O.). 

O — Cas. 864; 36 I. A. 168; 31 A 572; 180, 
W.N. 1182; 10 O. L.J. 318 6 A. L. J. 822; 14 
Bom. L. R. 12256 M L, T, 279; 19 M. L, J. 691 

P,C + 

f (9) J Ind,-Cas 288; 40 I. A, 182; 35 A, 487; 17 ©. 
W. N. 1165; (1913) M. W. N, 785; 14 M, L. T. 299; 25 
M. L. J. 492; 11 A. L. T. 901; 16 O, C. 247; 18 0. L. J. 
384 15 Bom. L, R. 1001 (P. Gay 

(10) 13 Ind Oas, 414;15 C. L. 3,3. 

(11) 14 Ind. Cas. 845; 15 O. L. J. 443; 170. WW.2]9, 

(12) 17 Ind, Oas. 263; 16 O. L. J, 318, 6 

(18) 18 Ind, Cas, 859; 18 0, L. J. 18; 17 0. W, N. : 
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(a 27 Ind Oas, 189; 2) 0. L. J. 469; 190. W. N, 
537, . . h 
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‘Ohundury Krishnayya v. Koripalli Rain 
(15) and Shroof Sahib v. Baghunatka 
Bivaji (16), though a sontrary view 
appears to have prevailed at one time in 
that: Court, as indisated by the judgment in 
Oodayanasamy Tevar v. Alagappa Ohetty (6). 
Indeed if is now well-settled that the provi- 
- gion as to the sonsent of the person proposed 
to be appointed guardian for the suit is 
mandatory and imperative, and this was 
emphasised by this Gourt in Mohan Krishna 
-Dar v. Har Prasad (17). But the respond- 
ent. bas- urged that the present oase falls 
within the prinaiple of the desision of the 
Judicial Committee in Wahan v. Banke Behari 
‘Pershad Singh (5), whieh is olearly distin- 
guishable. As appears from the judgment 
of the Judicial Oommitteé in that sase, the 
mother who had been proposed for appoint- 
ment as guardian of her minor son had 
entered appesranee and asted throughout 
the trial of the suit. No trase, however, 
sould be found on the resord of a formal 
order for her appointment as guardian 
ad hiem, The Judicial Committee held in 
substance that the absenoe of a formal order 
„Of appointment as guardian is not fatal 
to the validity of the proseedings, where 
the proposed guardian has in fast appeared 
and asted on behalf of the minor. In sush 
“a sontingensy, the absense of the formal 
order may well be treated as a eurable 
irregularity. That this is the true effeet of 
the desision of the Judieial Committee 
follows from the desisions in Janki Das v, 
Mahabir Prosad (18), Pokhpal Singh.v. Ohhdd- 
du Singh (19), Ram Asray Singh v. Sheo» 
nandan Singh (20) and Keshawesartndra Saki 
y. Debendra Bala Dassi (21), This prinsiple 
has obviously no applisation to the sireum- 
jtanees of this ease; nor oan the provision of 
sestion 99, Civil Prosedurs Code, be invoked 
suscersfully, because as pointed out in Suren- 
dra Nath Bose v, Aghore Nath Bose (3), when 
the Court proseeda to make a deeree against 
aninfant who is not properly represented by a 
guardian as sontemplated by the Oode of Oiyil 
Prosedure, the Court asta without jurisdietion, 
(15) 36 Ind. Cas, 154; 31 M. L. J. 39. 
(16) 29 Ind. Cas. 579; 18 M. L. T, 401, 
| (17) 40 Ind. Cas, 2, 
-(18)°22 Ind Cas 240. 
- (19) 15 Im.. Cas. 903; 9 A. L. J. 668. 
(20) 35 Ind. Cas, 868; 1P.u. J. 573; 1 P, L, W, 36; 


(1917) Pat, 21, 
(21) 48 Ind, Cas. 245; # Pa Le J. 218; (1919) Pat. 


121, . 


[1922 


inasmueh as a deerce is made against a person 
who is in essenee not before the Gourt. . 

It has been finally urged that the faot 
that the proposed guardian had preferred 
an appeal to the Subordinate Judge may be 
taken as an index that he had eonsented to. 
his appointment as guardian for the suit. 
We are unable to give effeet to this sonten- 
tion, No doubt the proposed guardian 
preferred an appeal on behalf of the infant; 
but we have the equally important faet that 
he never appeared during the trial of the suit 
and took no steps to proteat the interest of the 
infant. The view we take is supported by 
the desision of the Madras High Oourt in 
Shroof Sahib v. Raghunatha Siraji (16), 
We hold aesordingly that the desree’ made 
against the appellant eannot be maintained 
and must be vaeated, | . 

The result is that this appeal is allowed, 
the desress of both the lower Courts set 
aside, only in so far as the appellant is 
eoneerned, and the suit remitted to the 
Court of first instanee to be re tried against 
him. The appellant is entitled to his eosts 
in this Court from the plaintiff-respondent. 
We make no order .as to his eosts in the 
Oourt below. 

It is soneeded that this judgment will 
govern Sesond Appeals Nos. 2377 to 2379 of 
191°; a deeree will be drawn up in similar 
terms in each of those cases, . 

B. N, & J, P, Appeals decreed; - 

Oase remitted, 





CALCUTTA HIGH COURT. 
Lerress Patent Appran No, 67 or 1920, 
Auguat 2, 1921. l 
Fresent : —Justioo Sir Asutosh Mookerjee, 
Kr, and Mr, Justies Panton, 
TUSTU MONDAL AND orHexs— 
Derenpanta Nos, 2,3 ann 4 — APPELLANTS . 
. versus 
KENARAM MONDAL—Ptaisirr— 
: ResPon DENT, 
Hasment of necessity—Transfer of portion of land— 


e Discharge of burden imposed upon portion transferred 


—Implied reservation of easement of necessity—HEase.« 
ments Act (V of 1882), s. 18 cl. (a). 


Where the owner of two tenements or of one tene. 
ment divided into two parts transfers one ‘part, he 
puts an end by contract toany rélation whichhe might 
have himself created between the land sold and the 
land retained, He discharges the land so sold from any 
burden imposed upon it during his joint occupation, 
the condition of such land is thenceforth determined 
by the contractof olienation, and not by the previoug 
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user of, the former — al during his 
common ownership. ny 24, ool. I 
Suffield v. Brown, 1864) 4 De 2 J.& 8. 185; 33 L. 
J, Ch. 249; 3 N. B. 340; 10 Jur. (N. s.) 111; 9 L. T. 627; 
19 W, R. 356; 46 E.E 888; 146 R. R. 267 and Crossley 
y. Lightowler, (1867) 2 Ch. 478; 36 L. J. Ch. 584; 16 L, 
T. 438; 15 W. R. 80), followed. 

But where a man disposes of part of his land and 
that part affords an accommodation to the part retain- 
ed, that accommodation will upon severance ripen 

into an easement, if it be such as to be absolutely 
necessary to the enjeyment of the part retained, and 
, bapable of constituting the subject-matter of an ease- 
ment. [p. 24, col. 1.1 
Wheeldon v, Burrows, (1879) 12 Ch. D. 31; 48 le 
J. Ch. 858; 41 L. T. 827; 28 W. R. 196, Pyer v. 
Carter, (1857) 1 H, & N., 916; 26 L. J. Ex: 258; 5 W. 
R. 871; 156 E. R. 1472; 28 L. T. (0, 9.) 871; 108 B. R, 
896, Taws v, \Knowles, (1891) 2 Q. B. 564, 69 L. J, 
Q. B. 641; 65 L. T. 124; 39 W. R. 675; 58 J. P. 68, 
Thomas v. Owen, (1888) 20 Q. B. D. 226: 57 L.J. Q. 
B. 198; 59 L. T, 162; 86 W. R. 440; 52 J. P. 516 and 
Kadambini Debi v. Kali Kumar Haldar, 26 C. 516; 
3 ©. W, N. 409; 13 Ind Deo. (xN. s.) 932, referred to. 
Where an owner grants part of his land and retaing 
other parts himself, although the grantee may be in a 
more favourable position than the grantor in so far 
as the grantee may claim all easements necessary for 
-` reasonable enjoyment of the part so granted, the 
grantor may claim that all “ easements of necessity,” 


without which no enjoyment at all would be possible, © 


should be raised by implication in favour of me part 
. retained, [p. 25, col. 2.] 

Richards v. Rose, (1853) 9 Ex. 218 at p. 221; 2 ‘Com. 
L, R. 811; 23 L. J. Ex. 8; 17 Jur, 1086; 96 R. R. 676; 
156 E. R. 93, Union Lighterage Co. v. London Graving 
Dock Oo., (1902) 2 Oh. 557 atp. 673; 71 L. J. Ch. 791; 
87 L. T. '831; 18T. L, R. 754, Ray v. Hazeldine, (1904) 
2 Oh, 17 at p. 20; 73 L.J. Ch, 537; 90 L. T. .703, 
Gordon va Ogilvie, (1899) 15 T. L, R. 239, Schwann v, 
Cotton, (1916) 2 Ch. 459; 85 L. J, Ch, 689; 115 L T, 
188; 60 S, J. 854 and Derry yv. Sanders, (1919) 1K. B. 
223; 88 L., J. K, B. 410; 120 L. T. 194; 63 S. J. 115; 26 
T, L. B, 108, followed. 

Plaintiff took settlement of western portion of a 
plot abutting on a road from the landlord and 
subsequently defendant took settlement of the 
eastern portion-of the same plot. Ina suit by the 
plaintiff for declaration that the defendant had no 

right of way over the western portion of land: 

Held, that the defendant was entitled to the 
right of way if it was established that at the time 
of the grant to the plaintiff there wasa way of 
necessity in respect of the eastern plot which was 
retained by the landlord. [p. 24, cols. 1 & 2.] 


Letters Patent appeal against a judg. 
ment of Justiea Sir Syed Skamsul Huda, Kr., 
dated the 20th of July .920, in Appeal 
from Appellate Deeres No. 1867-of 1919. 

FAOTS appear from the judgment, 

Babu Gopendranath Das, for the Appeal. 
lant: —The Oourte below, in deciding the 
` question whether the defendanta were entitl- 


cd to a right of way, haye failed to consider . 


whether there was an implied reservation of 
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. the suit, 
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an easement of nesessity in respeet of the 
eastern plot. The prineiple applieable to 
eases of reservation of easements has not 
been eorreetly applied, The faot that after 
the settlement of the land with the plaintiff, 
the landlord sould not grant a right of way 
over a portion of that land does not affeet 
the right of the defendants, if the right of 


“way whieh they are elaiming js an easement 


of necessity, See Wheeldon v, Burrows (1) 
Ray v. Haseldine (2), Schwann v. Cotton (3), 
and Derry v. Sanders (4), See also Kadambing 
Debt y. Kali Kumar Haldar (5). 

No one appeared for the respondent, 

JUDGMENT.—This is an appeal under 
clause 15 of the Letters Patent from - the 
judgment of Mr. Justies Huda in a suit 
instituted by the plaintiff-respondent for. 
resovery of sertain plots of land from 
whieh, he alleges, he has been dispossesse 
by the defendants and also for a declara- 
tion that the defendants have no’ right of 
way over eertain other plots of land. The 
Court of first instanee dismissed the suit, 
Upon appeal the Subordinate Judge desreed 
On appeal to this Oourt the 
desres of the Subordinate Jndge, in so 
far as it establishes the title of the plaintiff 
to the plots elaimed by him, was not son- 
troverted. l 
Subordinate Judge had erroneously negatived 
the right of way elaimed bythe defendants, 
Mr. Justiee Huda held that the eontention 
of the defendants in respest of the alleged 
right of way was not tenable and sonfirmed 
the dearee of the Subordinate Judge. On 
the present appeal the judgment of Mr, 
Justice Huda has been assailed on the 
ground that the prineiple applisable 
to eases of reservation of easements haa 
not been sorreetly applied to the fasts of this 
litigation. 

It appears that there was a plot of land 

whieh was originally held by the defendants 
as tenants, The land was sold i in exeeution 
of a desree against them and ~ was pur- 


(1) (1879) 12 Ch. D. 31; 48 È. J. Oh, 853; 4l L. T, 
327; 28 W. R. 196° 
3 (2) (1904) 2 Oh. 17 atp. 20; 73 L. J. Oh, 687; 90 

(3) (1916) 2 Oh. 459; 85 L, J. Ch. 6605115 L, T, 168; 
3 4) À 919) 1K. 

(4) (19 B. 225; 88 L J, B. 4 
L. T. 194; 63 8. J. 116; 36 T. L Ro igen 120 


(5) 26 0. 516; 3 O, W. N, 409; 13 Ind. Dee. (x. s) e 


982. ; 


bd 2 


But it, was argued that the | 


i 
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shased by the landlord. qn the year 1901 
the plaintiff took settlement of the western 
plot which abutted ona road, andin the 
year 1904 the defendants took settlement 
of the eastern plot, It is with regard 
to this eastern plot that the defendants 
now sontend that they are entitled to 
have assess to the road across the western 
plot settled with the plaintiff. Mr, Justiee 
Huda has held ‘that the defendants cannot 
rely. on any rights their grantors might 
have possessed before the exeention sale, 
` whieh extinguished their title, nor san 
they elaim a ‘right of way against the 
plaintiff under sestion 26 of the Indian 
Limitation Act, beeause they obtained the 
settlement within a period of less than 
20 years from the date of. the institution 
of the suit, This view is unqestionably 
right; the desisions in Suffield v, Brown 
(6) and Orossley v. Lightowler (7) show 


that where the owner of two tenements 


or of one tenement divided into two parts 
transfers one part, he puts an end by 
sontract-tothe relation whieh he had him- 
self ereated between, the land sold and the 
land retained. He dissharges the land so 
sdid from any burden imposed upon , it 
during his joint ossupation; the seondition 
- of sneh land is theneeforth determined by 
the. sontract of alienation, and not by the 
previous user of the former sommon owner 
during his sommon ownership. The ques. 
tion thus inevitably arises; whether tha 
defendants have an easement of nesessity, 
beeause, where a man disposes of part of 
his land and that part affords an acsom. 
modation to the part retained, that ae- 
eommodation will upon severance ripen 


=- into an easement, if it be. sueh as to be 


absolutely neeessary for the enjoyment of 
the part retained and the asaommodation be 
sneh that it is eapable of  sonstitufing 
the subjeot matter of an easement. Aseord- 


ing to Mr, Justise Huda, inasmush as it bas 


been found that after the settlement with 
the plaintiff, no khas land of the landlord re. 
mained and that the rettlament ineluded 
the. whole Jand .to the west, the land» 
‘ lord sould not, when he afterwards 
settled the eastern plot with the defendanta, 

(6) (1865) 4 De G. J. & S. 185; 3R L. J. Oh. “249; 
BN. R. 840; 10 dur. (x. a.) 111; 9 L. T. 627; 12 W. R. 
„356; 46 E, R, 888; 146 R. R. 267. 

: (7)-C1867)-2-Ch, 478; 36 os J. Ch, 684; 16 L. T, 
438; 15 W. R. 891 . 
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grant to them expressly or by implisation’ 
a passage over the land whieh he had 
already settled with the plaintiff, This 
view jis- assailed by the appellant, and the 
erucial question is, whether when the 
Jandlord settled the western plot with 


‘the plaintiff in 1901 there was an implied 


reservation of an easement of necessity 
in respeet of the | eastern plot retained by - 
him, We are of opinion that this question 
should be answered in the affirmative, 
providea that it is established that at the 
time of the grant thera was a way of 
nesessity in respect of the eastern plot 
whish was retained by the landlord: 

The principle applicable to oases of 
this eharaeter was lueidly explained - 
by Thesiger; L. J, in the oase of. 
Wheeldon v. Burrows (1) in the following 
terms: “We have had a considerable num. 
her of eases cited to us and out of them’ 
I think that two propositions may be 
stated as, what I may aal), the general - 
rules governing oases of this kind. The 
first of these rules is that on the grant by 
the owner of a tenement or- part of that: 
tenement as it is then used and enjoyed, 
there will pass to the grantee all those eon- 
tinuous and apparent easements (by whieh, of 
eourse, I mean quasi easements), or in other 
words, all those easements whieh are 
necessary to the reasonable enjoyment of the 
property granted....The seeond proposition’ 
is that if the grantor intends to reserve 
any right over the tenement granted, "it 
is his dnty to reserve. it expressly in the 
grant, Those are the general rules govern- 
ing eases of tais kind, but the seeond of 
those rules is subjest: to eertain exseptions, 
One of those exceptions is the well-known 
exeeption whieh attashes to eases of what 
are eslled ways of nesessity; and I do not 
dispute for a moment that there may be, 
and probably are, certain other exeeptions, 
to whioh I shall refer before I along my 
observations upon this ease. Both of the 
general rules whieh I have mentioned are 
founded upon a maxim whish is as well- 
established by authority as it is sonsonant 
to reason and esommon sensse—tiz., that 
a grantor shall not derogate from hia 
grant,” The distinstion thus pointed ont 
between easements whish may be elaimed 
by the grantee and easements whieh are 
reserved by the grantor has not always been 
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resognized., In Pyer v? Oarter (8) implied 

. grants and implied reservations of apparent 
- easements were put on the same footing, 

but this was disapproved of in Suffield v. 

Brown (6) acd Wheeldon v, Burroms (1) 

and if was held that if a grantor of part 

of nis estate wishes to reserve an easement 

over it. for himself he should do so in 

express terms, as such reservation sannot ~ 
be implied, beirfg. in derogation of his 

grant. The same view was maintained in 

the sase of Taws v, Knowles (9), in which 

.the owner of a house and garden built 

a seeond house in the garden and walled- 
- off a strip of ‘the garden by the seeond 

house to serve ‘as a special way from the 

old houss to a bask street and ued 
eontinually: yet, besanse on separation of 
the two honses, when the strip with the 
path went with the new house, no ex- 
‘press reservation was made of the right 
of way from the old house, the right was 

disallowed. In Thomas v, Owen (10), 
however, a reservation of a right of way 
was allowed to be implied without any 
words of reservation in the grant, as the 
eondition and direetion of the road as well as 
the long nser of it for the sole benefit of the 
part of the estate reserved was sonsidered 
proof positive that the grantor of the 
servient tenement must have intended to 
reserve the right of way. Thus the old 
rule that upon severanee of an estate 
and in the absense of any express grant, 
` those -quase easements whieh the owner of 
the entirety has been ascustomed to use 
for the beneficial enjoyment of the part 
sold over the part retained, if of an 
apparent and sontinuons charaeter, will be 
given to the grantee by implied grant, but 
that similar easemente will not be reserved 
for the benefit of the part retained by 
implied reservation, must be deemed to 
have been shaken, if not "almost swept 
away. But, whatever divergence of opinion 
there may be npon the general dostrine of the 
ereation of easements by implisation of law 
and the applieability of the prinsiples that a° 


(8) (1857) 1 H. & N. 916; 26 L. J. Ex. 258; 5 W.R, 
371; 156 E. R. 1472; 28 L, T. (0. 8.) 371; 108 R. R. 


896. : 
(9, (1891) 2 0.B.b64;60 L. J. Q. B. 641; 65 L. T 
124; 89 W. R. 676; 56 J. P. 68. 

x (10) (1£88) 20 Q. B. D. 225; 57 L. J. Q. B, 198; 58 
la, T, 162; 36 W, Ri 440; 62 J, Pe 616, 
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‘to another, if an easement 


‘posea only, and 


E 


man shall not derogate from his grant and 8 
grant shall. always bs sonstrued most 
strictly against the grantor, there is 
weighty authority for the view that where: 
an owner grants part of his land and 
retains other parts himself, although the 
grantes may be in a more favourable 
position than the grantor in so far as the 
grantee may elaim all easements nesessary 
for reasonable enjoyment of the part so 
grantad, the grantor may elaim that all 
easements of neasessity,” without whieh no 
enjoyment: at all would be possible, should 
be raised by implication in favour of the 
part retained: Richards v. Rose (11), Union 
Lighterage Oc. v. London Graving Dook Oo. 
(lz), Ray v. Hazeldins (2), Gordon v. Ogilete 
(13), Schwann v. Cotton (3), Derry v. Sanders 
(4), This is also the resnlt of the pro. 
visions of the Indian Easements Act, Seg- 
tion 13, elause (a), provides that where 
one person transfers immoveable property 
in other im- 
moveable property of the transferor is 
nesessary for enjoying the subjeet of the 
transfer, the transferee shall be entitled 
to sush easement, Illustration (b) is to 
the following effest: “A, the owner of 
two fields, sells one to B, and retains the ° 
other. The ‘field retained was, at the 
date of the sale, used for agrieultural pur- 
is insasessible oxcept by 
passing over the field sold to B., Ain 
entitled to a right of way, for agrioultural 
purposes only, over B's field to the field 
retained,” The Indian Easements Act no 
doubt is not applieable to the ease before 
ue; bat, as was pointed out by Mr, Justies 
Banerjee in Kadambini Debi vy, Kali Kumar 
Haldar -(5), sinse there is no enactment of 
the Legislature applisable to a sane like 
thie, the question raised will haye to be 
answered with referenee to the prinsiples 
of justies, equity and good sonssiense; and 
the Oourts in this sountry have son- 
sidered the rule of English Law known as 
the dostrine of implied grant of easements - 
upon severanse of tenement, as in assord» 
anea with justicé, equity and good -aon- - 
ssienee. The sonslusion follows that the 


(11) (1858) 9 Ex. 218 at p.221;2 C. LOR, 811; 
23 L, J. Ex, 8; 17 Jur. 1036; 96 R. R 675¢ 156 H. R. 93, 
(12) (1902) 2 Ch. 557 at p. 573; 71 L. J. Ch. 791; 
87 L. T. 381; 18 T. L. B. 754. , . 

(18) (1899) 16 P, L, R. 289, - 


+ 
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view taken by Mr, Justiee Huda eannot be 
Supported. ° 
The appeal must sonsequently be allowed, 


the judgment and deeree of Mr. Justiee 


` written statement. 


a 


Huda set aside and the ease remitted to 
the Subordinate Judge for sonsideration 
of the question raised in the eighth issue 
whieh was framed in the following terms: 
whether the defendants have a right of 
way a8 slaimed by them over the land 
as. shown in the sketeh annexed to the 


will frat sonsider whether the defendants have 
an easement of nesessity. If the question is 
answered in the affirmative, the Subordinate 
Judge will next eonsider the losation of 
the way. As the deeree of thea Subor- 
dinate Judge upon the question of title 
has not been assailed and must stand 
sonfirmed, there will be no order as to 
the sosts of this appeal, ` 
BN, 
: Appeal allowed: 

` Oase remitted, 


+ z= 
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SIND JUDICIAL COMMISSIONER'S 
COURT | 


Orvin Sum No, 1282 or 1919. 
Mareh 30, 1921. 
Present:—-Mr. Kemp, A. J. 0, 
Eru or MANGHOOMAL JETHANAND 
— PLAINTIFEA 


VET8US 
Fism or Messrs. ARATMAL SATRAMDAS 
——- Df FENDANTS, 

Limitation Act (IX of 1908), s 22 (2)—Firm— 
Joinder of parties—One partner retiring, another 
joining, effect of--Suit by new firm on contract made 
by old firm—Substitution of partners of old firm for 
partners of new firm after limitatian. l 

Ina suit bya frm all the partners must be joined, 
because the ‘cause of action vests in them jointly, 
[p. 27, ool 1] . i 

Guruvayye Gouda v. Dattatraya Anant, 28 B. 11; 6 
Bom, L. R. 618, referred to, 

- I apartner of ẹ& firm retires after the firm hags 
entered into a eontract and a new partner joins the 
firm, the newly constituted firm is different from the 
old firm and cannot institute a suit on the contract 
entered into by the latter. > If such a newly constitute 
ed firm,brings a suit ona contract entered into by 


- the old firm, „it cannot, after the expiration of the 


périod of limitation for a suit on the contiact, substi. 
tute the names of the partners of the old firm under 
seotion 22 (2). [p. 27, coly l & 2.] 


* 


t 


The Subordinate Judge 


Mr, Sri Krishnadas H. Lulla, for the. 
Plaintiffs, l 

Mr, Tolasing Khushalsingh, for the Defend- 
ants. ee 

JUDGMENT.—A preliminary issue as to 
limitation is raised, The contrast relates . 
to two delivery orders Nos. 274 and 375 for. 
24 tons eaeh of the Brown Java sugar, whieh 
were issued by David Sassoon & Oo. and 
passed doewn a shain of the buyers. The 
defendants handed the delivery orders to 
the plaintiffs, and plaintiffs now seek to. 
resover the advanee made against the prise- 
and damages and other sharges. 

The point of limitation arises in the fol- 
lowing way:— — 

The sontrast between Manghoomal Jetha. 
nand and defendants was made in Apri] 1916, 
On that date one Sugnomal Taramal was. 
a partner in the firm of ‘Manghoomal Jetha- 
nand, Sugnomal retired from the firm befora 
the suit was filed, The suit was fled on 
3rd November,1919 in the name of Man- 
ghoomal Jethanand by one Premshand Nihal. 
das, who had joined the firm in July 
1916, że, after the contrast, and who was. 
deseribed in’ the plaint as- the managing. 
partner of the firm. Premshand. filed- the 
suit with the permission of the Sheth of the 
firm. Clearly, therefore, the suit was filed 
by the firm of Manghoomal Jethanand, aon- 
sisting of the firm of which Premehand was 
a partner. That was, the defendants say, a 
different firm to the firm of whieh Sugnomal 
was a partner and whieh had made the eon- 
trast. Plaintiffs filed an amended plaint on 
23rd Desember 1920 deseribing - thamselves: 
as “Manghoomal Jethanand sarrying on their 
business by their managing partner Newand.. 
ran Manghoomal,” At the time when this, 
amendment was made, the suit on the eontrast 
had besome time barred, Bat plaintifs say _ 
the old firm ean be substituted. for the new 
firm as plaintiffs and that this is. merely 
a sase of substituting the prinsipal for the 
agent and, the snit having been brought in 
the name of the firm, of eorractly plasing tha 

“names of the partners onthe resord, Plaintifig 
say limitation does not apply, in sash a oase. 

Now, slearly, the anit asoriginally filed is 
-by the firm existing at the date of the suit, 
‘whieh was not the firm whieh made the 
aontrast. The amendment put on the resord 
the firm which made the sontrast. It ig 
not suggested that the new firm took over 
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by arrangement all tho laibilities and out- 
standings of the plaintiff’s firm. The 
suit is filed in both aasss in the nama of the 
firm, but in the original plaint that firm, son~ 
sisted of different partners to the partners in 
the firm of the same name existing when the 
suit was filed. The procedare whieh allows 
a sait to be brought in the name of a firm 
is merely a aquvenient way of allowing all 
the partners‘in that firm to sue. A firm is. 
not a legal entity, but the nse of a firm’s 
name does not permit the general rule to be 
infringed that you aannot, exeept in sertain 
eases, permit plaintiffs having a sause of 
astion to be substituted so as to avoid the 
bar of limitation for plaintiffs who have no 
eanas of astion, Subbaraya Iyer v. Vatthinatha 
Iyer (1); nor add after the period of limita- 
tion a party to give a eause of action where 
the parties already on the resord kad none, 
“without him. The provisions of the new 
Oode of Civil Prosedure do not abrogate 
this rule, In a suit by a firm all the partners 
must be joined, beeause- the cause of aetion. 
vests in them jointly, Guruvayya Gouda 
y, Dattatraya Anant (2), nor does the 
_ authority of the Sheth of the old firm. 
to file the suit assist the plaintiffs’ ar- 
gument besauss that authority was to file 
the suit for the frm existing at the date of 
the suit, This is olear from the deseription 
of Premehand as managing partner, and no 
evidence was asked to be admitted to show 
that the authority was on behalf of the old 
firm, : 

It is to be noted that the eases where a 
plaintiff has been allowed to be substituted 
or added after the period of limitation are 
all eases where either an agent hag filed a 
suit in his own name when it ought to have 
been filed in the prinsipal’s name, or an 
estate is the real plaintiff and the wrong 
persons to represent it are on the resord as 
original plaintiffs, or a plaintiff has been 
added to enable a somplete adjnudieation to 
be made or to folly protest tke interests of 
the defendants, Ganpat Fandurang v Adarji 
Dadabhat (3), Suboidint Debi v, Oumar 
Ganoda Kant . Roy (4), and Ravji Appass 


(i) 5 Ind. Cas, 931; 28 M, 116; 7 M. L. T 185. 
(2) 28 R. 11; 6 Bom. L. B. 618, 

r (8) 8 B. 812; 2 Ind. Dec, (N. 8.) 202, 

: (4) 14.0, 400; 7 Ind, Deo, (N, 8.) 286. 
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Kulkarni v. Mahadev Bapuji Kulkarni (5) are 
instanees of the first named elass; Peary 
Mohan Mukerjee v. Narendra Nath Mukerjee 
(6) is an instanse of the sesond; and Vadzlal 
Lallubhat v. Shah Bhushal Dalpatram (7) 
is an instanee of the third. 

The present ease eannot be brought 
within any of these elasses. Nor has it been 
shown—if indeed that eould affeet the desi- 
sion—that Sagnomal has ever given his 
permission to the new firm filing the snit as 


- agents for the old frm in whieh be was a 


partner. Aas l have said, the new firm pure’ 
port to file the suit in their own right. 

Nor have the plaintiffs any elaim to 
the sympathy of the Court. The sontraet 
was made in April 1916 and the eause of 
of nation aesrned on bth November 1916. 
The defendaxts reesived no noties that de- 
livery had not been taken until 28th 


-Ostober 1919 and by that time defendants’ 


vendor had besome insolvent. The delivgry 
orders were not presented until 9th November 
1916 and it was held in a suit, to whieh 
the firm whieh imported the sugar and issued 
the delivery orders was a party, that the 
holder of the delivery orders was in default, 

The suit must, therefore, be dismissed 
under sestion 22, Limitation Ast, with eoste, 

8. D. 

Surt dismissed, 
(5) 22 B. 672; 11 Ind. Deo. (N. s.) 1030, 


(8) 32 0. 582; 9 0. W, N. 421. 
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ANNADA MOHAN ROY—- APPELLANT 
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Hindu Law-—-Reversioner’s integest-~ Alienation — 
Spes successionis—Lstoppel—“Feading the grant by 
estoppel,” principle of, applicability of—Transfer of 
Property Act (IV of 1882), 3, 6 (a), 
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The interest of a Hindu reversioner is an interest 
` expectant on the deathof a qnalified owner; it is 
not. a vested interest, it is & spes successionis or a 
mere chance of snecession; it cannot be sold, mort- 
gaged, assigned or relinquished, fora transfer of a 
spes successionis is a nullity and has no effect in 
law. But though a transfer of his interest by a 
yeversioner is void, he may, by becoming. a party 
to a compromise and by taking the benefit of the 
compromise, be estopped from claiming as a rever. 
sioner. [p. 80, col. 2, - 


Kanhai Lal v. Brij Lal, 47 Ind, Cas. 207: 40 A, 
487; 22 0. W. N. 914; 8 L. W 212; 24 M. L, T., 236; 
35 M. L. J. 459; 16 A. L. J. 825; (1918) M, W. N. 
709728 0. L. J. 394, 5 P, L. W. 294; 29 Bom. L. R, 
1048; 45 I. A., 118, (P. O.) Khunni Lal v, Gobind 
Krishna Narain, 10 Ind, Cas. 477; 83 A. 356; 38 I. 
A. 87; 16 0. wW. N. 545; 8 À, L. J. 552; 13 0. L. J. 
575: 18 Bom. L. R. 427; 10 M, L. T. 25; (1911) 1 M, 
W.N. 432; 21 M. L. J. 645 (P.C.), Hiran Bibi v. 
Sohan Bibi, 24 Ind. Cas. 809; 18 O. W. N. 929; 27 M. 
L. J. 149; 1 L, W. 648 (P, 0.) and Upendra Nath Bose 
v, Bindeshri Prosad, 82 Ind. Oas, 468; 200. W.N. 
210, 22 0. L. J. 452, followed. 


So long as the estate is vested in the female - 


heiress, the interest of the reversioner isa mere 
ehante of succession which cannot form the subject 


of any contract, surrender or disposal, [p. 81, col, 1.]. 


Nand Kishore Lal vy. Kanee Ram, 29 C. 355; 80. 
W. N. 895, Ram Chandar v, Kallu, 80 <A, 497; 5 
A.L. J. 681; A. W. N. (1908) 225, Jagannath y, 
Dibo, 1 Ind. Cas, 818; 31.4. 63;6 A. L. J, 49, 
Bhana v. Guman Singh, 44 Ind. Cas. 629: 40 A, 384; 
16 ALL. J. 191, Manickam Pillai v. Ramalinga Pillai, 
29M. 120, Psndiprolu Sooraparaju v. Pindiprolu 
Veerabhadrudu, 30 -M. 486; 2 M. L. T. 443; 17 M. L, 
J. 505; “Dhoorjeti Subbayya v. Dhoorjett Venkayya, 
30 M, 201;2 M, L, T. 184, Muthuveeru Mudaliar v, 
Vythilinga Mudaliar, 3 Ind. Cas. 476; 32 M. 206; 6 
M. L. T. 122; 19 M, L. J. 88, Narasimhkam v. Madhava- 
rayudu, 18 M. L. J. 823 and Subbaraya Goundan v. 
Muthayammal, 49 Ind, Cas. 260; 35 M. L. J. 684, 
followed. : 

The principle of law referred to as “feeding the 
grant by estoppel,” viz,.if a man who has no title 
whatever to property, grants it by conveyance 
which in form would carry the Tegal estate, and he 
subsequently acquires an interest sufficient to satisfy 
the grant, the estate instantly passes, has no appli- 
cation where the contract of assignment refers to 
property which has been expressly rendered inalien. 
able by the Legislature. [p. 32, col. 2; p. 83, col. 1.] 


Tilakdhari Lal v. Khedan Lal, 57 Ind, Cas, 465; 43 


©. 1,382 0. L.J..479; 39 M. L. J. 248; (1920) M. 
W. N, 581; 2 U, P. L. B. (P. 0.) 189; 22 Bom. L, R. 
1819,18 A. L. J. 1074; 25 O. W. N. 49; 28 M. L. 
T, 224 47 I. A. 239 (P.O), Bhairab Chandra v. 
Jiban Krishna, 60 Ind, Oas. 819; 880, L. J. 184, 
Doolt Chand v, Brij Bhookun Lal Awasti, 60, L, R. 
528, followed, : 


An instrument which purports to be a transfer of 
a chance or possibility, mentioned in section 6 (a) of 
the Ta of Papperty:Act, has no operation. [p 34, 
col. 1 : n» 
e. Holroyd v. Marshall,’ (1861) 10 H, L. O. 191; 33 
Li, J a Ch, 198; 9 J ur. I N. S); 243; o A LT, 172; 11 W. 
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R. 171;11 E. R. 999; 138 R. R, 108 and Tailby, v.' 
Official Receiver, (1888) 13 App. Cas. 528; 58 L. J. Qe ` 
B. 75; 60 L. T. '62; 87 W. R. 613, followed. 
_No one can have any estate or interest, at law 
or in equity, con.ingent or other, in the property of 
a living pergon to which he hopes to succeed as heir. 
at-law or next-of-kin of such living person; during 
the life of such person no one can have more than 
& spes suceessionis, an expectation or hope of succeed. 
ing to his properties; nemo est heres viventis; there 
isno such character in law as the heir of a living 
person or as his statutory next-of-kin, -[p. 85, coi, 2, | 
Dursley (Lord) v. Fitzhardinge Berkeley, (1801). 6 
Ves. 251 at pp. 259, 261; 81 E. R. 1086; 6 RR, 286, 
Hinde v. Blake, (1840) 8 Beav. 234; 49 H. R. 91, Meek 
v. Ketilewell, (1842) 1 Hare 464; 11 L, J. Ch. 293; 68 
R. R. 187; 68 E, R. 1114, Davis v. Angel, (1862! 4 D. 
F. & J. 524 at p. 529; 8 Jur. (ws) 1024;6 L, T, N.s} 
880; 10 W. R. 722; 135 R. R, 275; 45 E. R. 1287; 
Ellenborough, In re, Towry-Law v, Burne, (1908) 1 Ch. 
Simpson, In re, Simpson v. Simpson, (1904) 1 Oh. 1; 
73 L. J, Oh, 53; 89 L. T. 642; 52 W. R. 310, Green, 
In re, Green v. Meinall, (1911).2 Ch. 275; BOL, J. Ch. 
623; 105 L. T. 860; 55 S. J. 552; 27 T. L. R. 490, Mudge, 
In re, (1914) 1 Ob. 115; 88 L. J. Ch. 248; 109 L. T., 
781; 58 8. J. 117, followed. 
Under the principles of Hindu Law, even apart 
from the provisions of ‘section 6 of the Transfer of 
Property Act, the interest of a reversioner is not’ 
alienable. [p, 36, coL 2.] 


Appeal against a deeree of Mr. Justiee 
Greaves, dated the 20th August 1919, 
Mr. H. D. Bose (with him Messrs. R. K. 
Ohatterjee, M. N. Basu, D, k, Ohaudhuri, B, 
0, Dutta and D. N. Sen), for the Appellant. 
Sir Binod Mitter (with him Mr. S, M, Boss, 
for the Respondent. 
JUDGMENT. 
Moosersen, A. O. J.—This is an appeal. 
by the plaintiff from the judgment of Mr, 
Justies Greaves in a suit for spesife per: 
formanee of a eontraeé of sale exeouted 
by the defendant on tha 7th May 1908 
and sonfirmed on the -27th November 
1909, The subject-matter of the agres- 
ment is a share of the estate left by one 
Gspal Lal Seal, the maternal anele ,of 
the defendant. Gopal Lal Saal died 
intestate on the 25th May 1902, leaving 
him surviving two widows Kumudini and 


Nayan Manjari and five nephews (sons of 
sisters) Jogendra, Kanta Mohan, Giri 
Mohan, Gour Mohan and Panshanan, 


After the death of Gopal Lal Seal, a ` 
Will was set up whish this Oourt pro. 
nouneed to be a forgery on the 3rd 
August 1902; this desision was upheld on 
appeal by the Judisial Committee on the 
Leth Marsh 1909. The position sonsequontly 
was that tho estate. left by Gopal; Lal. 


' 
l 
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Seal vested in his two widows with right 
of survivorship inéer se. On the death 
of both o! .them, the estate would pass 
to such of the nephews as might be alive 
when the suosession would open out to 
them. During the pendeney of the litiga- 
tions mentioned, the defendant Gour Mohan, 
one of the nephews of Gopal Lal Saal, 
entered into an agreement with the plaintiff on 
the 7th May 1908, whioh hasled up to the 
present litigation. By this instrument the 
defendant agreed to eonvey to the plaintiff, for 
eonsideration mentioned, his interest in the 
estate of his maternal unole, if sush 
interest was ultimately established on 
‘the basis of the Will then in sontroveray, 
or, failing the Will, on the basis of his 
position as a reversionary heir. It is to 
be observed that the extent of the share 
and the time of its aserual would be 
materially different in the two events 
eontemplated. If the Will was established, 


the defendant would take one-sixteenth of 


the estate with effest from the date of the 
death of the testator: if the Will failed, 
the defendant would take a share the 
extent whereof would be aseertained, only 
upon the death of both the widows; if 
the defendant died before that date, 
nothing would vest in him; if he survived 
both of his maternal aunts, his share would be 
one fifth, two fifths, three-fifths, four-fifths 
or the whole, aesording as four, three, two, 
one or none of his cousins survived him; 
such was in essenee the nature of: the 
agreement now under sonsideration. After 
the finaldetermination by the Judieial Com. 
mittee of the question of the genuineness 
of the alleged’ Will, the defendant exeouted 
a supplementary.agreement in favour of 
the plaintiff on the 28th November 1909. 
This dosument resited the failure of the 
appeal to the -Judieial Committee and pro- 
vided that the defendant would sonyey 
his interest in the estate of his maternal 
unale, whensoever cr howscever it might 
vest in him, by the death of his maternal 
‘aunts, by relinquishment on their part, 
or by voluntary transfer by them. | After 
this agreement nothing happened for 
several. years till eireumstanocs were al. 
.tered by the death of Kamuilini on the 
2let November 
thereupon passed into the possession. of 
her'-co-wife Nayan Manjari, who had, 
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however, been - meanwhile deelared a 
lunatie, Thereupon, on the 28th November 
1917, the defendant Gour Mohan and his 
trother Giri Mohan instituted a suit 
against her for deslaration that in the 
events which had happened, the nephews 
of Gopal Lal Seal had beeome entitled to be 
plased in immediate possession of the estate 
with all additions and aceretions thereto, 
The suit was sompromised on the 28th 
Maresh 1918, whereby the nephews of 
Gopal Lal Seal took the moiety share held 
by Kumudini, while Nayan Manjari took 
the other moiety, “The result, sonsequently, 
was that the defendant obtained one-fifth 
of a half share of the estate of Gopal 
Lal Seal by: virtue of this eonsent deeree. 
The plaintiff thereupon instituted the 
present suit on the 25th November 1918, 
for enforeement of the agreement for sale 
made by the defendant on the 7th May 
1908, and oonfirmed on the 28th November 
1909. The defendant resisted the elaim 
for spesific performanse of the eontraet 
on the ground, amongst others, that it 
was void, illegal and unenforseable as the 
subjest matter was an oexpestaney. Mr, 
Justice Greaves has given effest to this 
objection and has dismissed the snit with 
costs. The plaintiff has appealed against 
this desree of dismissal and has eontended 
that’ the agreament in suit shonld have 
been speeifieally enforsed, 

The true position of a Hindu revere 
sioner with referensa to the estate of the 
last full owner, so long as it is vested 
in a female heiress who. takes a qualified 
interest therein, has. formed the subjeet of 
aonsideration by the Judisial Committee on 
more than one oesasion during the last 
quarter of a century, In Sham Sundar y, 
‘Achhan Kunwar (1), Lord Davey stated 
that such a reversioner sould not by 
Hindu Law make ‘a disposition of or 
“bind hie expestant interest” or his “future 
rights.” .This pronouncement was treated 
by Maelean, O. J., and Banerjee, J. in 
Nand Kishore: Lal v, Kanee Ram (2), as an 
authority . for the proposition that the 


e 
AA; . 
+ 


P, 0. J, 417; 9 Ind, Dac. (y. s.) 755 (P 0., 
(2) 29 0, 355; 6-0. W, N. 395, —— 


(I) 2L A. Tl; 20. W. N. 729; 25° 1, A. 188; 7 Sar 
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“interest ‘of a Hindu reversioner expestant 
upon the death of a Hindu female sould 
“not be validly mortgaged by the rever- 
‘sioner, and that consequently the sontrary 
opinion expressed in Brahmadeo Narayan 
"vy. Harjan Singh (3) must be treated as 
‘overruled. The same view was re-iterated 
‘by Lord Davey in Bahadur Singh v, Mohar 
‘Singh (4). Again, in Venkatanarayana 
‘Pillay v, Subbammel (4); Mr. Ameer Ali 
observed that under the Hindu Law, though 
‘the death of the female owner opens the 
jnheritanee to the reversioners and the one 
‘most nearly related at the time to the 
last, full owner becomes entitled to pos- 
‘session, in her lifetime the reversionary 
right is a mere possibility or spes succes: 
‘stonts, In Janaki Ammal y, Narayansami 
-Aiyar (6) Lord Shaw desoribed the 
‘nature of the widow’s estate and the aitu- 
‘ation of ‘the reversionary heirs. :Her 
right is of the nature ofa right of 
property; her position is that of 
owner: her powers in that eharaster are, 
‘however, ‘limited ; but so long as she is alive, 
‘no one has any vested interest in the 
‘gnegession. Thelawas to the situation of 
‘she réversionary heirs is also in substance 
duite selear. There is no vesting as at the 
date of the husband’s death and the questions 
of who is the nearest reversionary heir or 
what is the olass of reversionary heirs, fall 
to be settled’ at the date of the expiry of the 
ownership for life or lives. But “a rever- 
‘sionary heir, although having only those 
sontingent interests whieh are differentiated 
little, if at all, from a spes successionts is 
resognised by Oourts of Law as having a 
right todemand that the estate be kept free 
‘from waste and free from danger during its 
enjoyment by the widow or other owner for 
lite, ” in other words, to appeal to the Oourt 
in a representative capacity, truly for the 


7 (8) 25 0. 778; 18 Ind. Dec. — 8.) 507, 
' (4) 24 A. 94; 60, W. Ñ, 16929 TA. 1; 4 Bom, 
L. R. 283; 12 M: L. J. 66; 8 Sar. P, C. J. 152 (P, 0.), 
(5) 29 Ind. Oas. 298; 38 M. 406342 I. A. 125; 2 
L. W. 596; (1915) M. W. N, 556; 19 0. W., N, 641; 28 
M. L. J, 635; 17 M. L. T. 435; 21 0. L. J, 516; 17 
Bom. L, È. 468° (P. O.). 


(6) 37 Ind. Cas. 161: 39 M, 634; 20 M. L.T, 168; 


° 31M. I. J. 225; 14 A, L. J. 997; (1916) 2 M. W, N. 
188; 20 ©. W. N. 1828; 18 Hom L. a 856; 240, L. 
Ja 800; 4 La Wa 680; $8 T A, 207 (P, O ode 
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sonservyation and just administration of the 
property, so that the sorpus of the estate 
may pass unimpaired to those entitled to the 
reversion, On this principle it has been 
maintained that although a reversioner under 
the Hindu Law has no present alienable 
interest in the property left by the deseased, 

he is substantially interested ip the protestion 
or devolution of the estate and as such ia 
entitled to appear and be heard in a Pro- 
bate proseeding : Brindaban Ohandra v, Su- 
reshwar Saha (7), Similarly, in Amrit Nara- 
van Singh yv Gaya Singh (8), Mr. Ameer Ali 
observed that a Hindu reversioner has no . 
right or interest tn presenti in the property 
whioh the female owner holds for her life; 
until it vesta in ‘him on her death, should he 
survive her, he hae nothing to assign or to 
relinguish, or even to transmit to his heirs; 
hia right beeomes csnorete only on her Äer iia. 
until then, it is mere spes successionis, We 
‘must assordingly take it as settled by the 
desisions of the Judieial Committee that the 
interest of a Hindu reversioner is an interest 
expestant on the death of a qualified owner ; 
it ia not a vested interest, it is a spes succes- 
stonts ‘or a mere ahanee of succession; it oan. 
not be sold, mortgaged, assigned or relin- 
quished, fora transfer of a spes successionis is a 
nullity and has no effest in law. But though 
a transfer of his interest by a reversioner is 
void, he may, by besoming a party toa 
aompromise and by taking the benefit of the 
aompromise, be estopped from elaiming as a 
reveraioner: Kanhat Lal v. Brij Lal (9), 

Khunnt Lal v. Gobind Krishna Narain (10), 
Hiran Bibi v. Sohan Bibi (11), Upendra Nath 


J 


6) 3 Ind. Oas. 178; 100. 1. J. £68, 

(8) 44 Ind. Cas. 408; 45 C. 590; 28 M. L. A, 142; 
22 O. W. N. 409; 27 C. D. J, 296; 84 M. L. J. 298; 4 
P, L. W. 221; 16 À, L. J, 265; (1918) M. W, N. 306; 
AN 81; 20 Bom. L, R. 546; 45 J. A. 85 

(9) 47 Ind. Cas, 207; 40 A, 487; 22 0, W. N. 914; 
8 L, W. 212; 24M. L.T, 286; 35M. L. J. 459; 16 
A. D. J. 825; (1918) M. W. N. 109; 28 C. Le J. 394; | 
5 P, L, W. 294; 20 Bom, L., R, 1048; 45 LA, 118 


(10) 10 Ind, Cas. 477; 38 A. 356; 38 I, A. 87; 15 
C. W. N.645;8 A. L. J. 552; 13 O. L. J. 575; 18 
Bom, L. R. 427; 10 M. L. T. 25; (1911) 1M. W, N. 
482; 21 M. L. J. 645 (P. O 

(11) 24 Ind, Oas. 809; 180. W. N. 929; 27-M, L. 
p 149; i L, W. 648 (P, 0.) 
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Bose y, “Bindari “Posad (12). We are not 
 éonsernéd here, however, with the question 
of the legal effest of a sompromise in the 
nature ofa family settlement, entered into 
by a Hindu widow or other limited heir with 
the presumptive reveraioner , and its operative 
eharaeter either against the presumptive 
reversioner who isih party to the transaction 
or against the pérson who, by the develop- 
ment of events, becomes the astual reversion- 
er, “There oso, in our opinion, be no doubt 
that assording to the desisions of the 
Judicial Committees, so long as the estate is 
vested in the female heiress, the interest of 
the reversioner iza mere chanee of susaession 
whieh sannot form the subjeet of any aon» 
trast, surrender or disposal This view is 
now generally assapted in nearly all the 
Indian High Oourta: Nani Kishore Lal v. 
Kanee Ram (2), Ram Ohandar v. Kallu (13), 
Jagannath v. Dibbo (14), Bhana v. Guman 
‘Singh (15), Mantekam Pillai v, Ramalinga 
Pillat (16), Pindiprolu Sooraparaju y. Findis 
vprolu Veerabhadrudu (17), Dhoorjeti Subbayya 
v. Dhoor;ett Venkayya (18), Muthucesru Muda- 
liar v. Vythilinga Mudaltar (19), Narasimham 
y. Madhavarayudu (20), Subbaraya Goundan 
vy. Muthayammal (21). In some of these 
eases, for instanoe, in Nand Kishore Lal v, 
Kanee Lal (2), Narasimkam vy. Madhavarayudu 


(20), Manickam Pillai v, Ramalinga Pillai 


(lo), Ramasamt v. Ramasami (22), Pindi. 
prolu Sooraparaju v. Pindiprolu Veera: 
bhadrudu (17), referense is expressly made to 


the provisions of-ssstion -6 of the Transfer i 
of Property Ast, whieh laya down that the- 


shanee ‘of an heir apparent suseeeding to an 
estate, the shanse of a relation obtaining a 
legasy on the-death of a kinsman, or any 
other mere possibility of a like nature, san: 


sf ee 32 Ind, Cas, 468; 200. W. N. 210; 22 0. L. 
~ as) 30 A, 497; 6 A. L.J. 63l; A. W.N. (1908) 


WA 1 Ind. Oas. 818; 31 A, 53; 6 A, L, J. 49. 
(16) 44 Ind. Cas, 629; 40 A, 384; 16 A. L, d 


(16) 29 M. 120. 

(17) 30 M, 486; 2 M. L. T. 443; 17 M. L. J, 506, 

(18) 80 M. 201; 2 M. L. T. 184, 

(19) 3 Ind. Oas. 416; 32 M. 206; 5 M: L. 7. 122; 
19 M, L. J. 88. 

(20) 13 M. L. J, 823, 

(21) 49 Ind, Oas, 260; 85 M, L, J, 684, 

(22) 30 M, 256; 2 M; Li T. 167; 17 M. In dJ. 201, 
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not be transferred,” No useful purpose ia, 
therefore, likely to be served by an analysis 
of judisial deasisions whieh were pronounsed 
before seation 6 of the Transfer of Property 
Aet was enasted or before the Judisial Oom. 
mittee made a pronouncement on the subjeet 
in Sham Sundar v. Achhan Kunwar (1), 
Butit may be pointed ont that the trend of 
judieial opinion in this Court was undoubted. 
ly not in favour of the sontention that the 
interest of a Hindu reyersioner sould form 
the subjest of astnual alienation, voluntary 
or involuntary, or of valid agreement for 
transfer, We are not unmindful that in one 
of the earliest oases in this Court, Rychurn 
Kaul y. Peary Monee Dassee (23), Raikes 
and Sumbhoonath Pundit, JJ., held that 
there was nothing so pesuliar * the position 
of a Hindu reversioner that he should ba 
exeluded from disposing of his sontingent 
interest if he pleased, and that sonasquently 
the assignee of the reversionary eontingent 
interest was entitled to restrain the widow 
from sommitting waste. The sontrary rule, 
however, was enunsiated, in the oase of 
involuntary sales, by Oampbell and Mao. 
pherson, JJ., in Kora: Koonwar y. Komul 
Koonwar (24), whieh was followed by Norman, ° 
J,on the Original Sidé of this Oourt in 
Bhoobun Mohun Banerjee v, ThakoorDoss Biswas 
(25). The same yiew-had been taken in 
Pranputiee Kooer vy. Lalla Futteh Bahadur 
Singh (26), whieh, however, was not followed 
in Gour Huree Dutt v. Radha Gobind Shaka 
(27), The result of this sonfliot of opinion 
was that the question was referred by Phear 
and Dwarkanath Mitter, JJ, to a Full Beneh 
in Ram Ohunder Tantra Doss y. Dhurmo 
Narain (28). The Fall Bənah ruled that 
the interest of a reversionary heir, assording 
to Hindu Law, expsotant on the death of a 


“ widow in possession, is nob property; itisa 


mere expaétanoy and is not rendered liable 
to attashmoent and sale in exesntion of a 
desrea as the right, titla and iaterast of a 
judgment debtor,” Bat Phear, J., in tha 


(23) Marsh 622, 

(24) 6 W. R. 34, 

(25) 2 Ind, Jur, (N. 8.) 277; 15-W, B (i. "BY 18 
note. 

126) 2 Hay 698, 

(27) 7B, Ù. R. 343 note; 2 wW. R, 54. 

(23) 7 B. L. R. 341 (FP B); 17 W., R (F. B.) 17 
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courso of the observations he made in the 
Order of Referense, appears to have thought 
-that although the interest was nothing more 
than an expectation, if the so-salled heir 
voluntarily sold his reversionary right, on his 
sueegeding to the property, if he did so, a 
Court of Equity might sompel him to fulfil 
his eontrast. The Full Bonoh, however, did 
not eommit itself to this propositian, whieh 
sannot now bs maintained in view of the 
gireumstaneo that the Legislature has, by 
sestion 6 of the Transfer of Property Aot, 
made inalienable a mere possibility of susses- 
sion to an estate. 
: The Transfer of Property Aet does not 
define the term “ property,” bat let it bs 
assumed that the mere possibility of sucssed- 
ing to an estate might have been regarded 
as property within the meaning of the pro. 
vision, in seetion 6, that “ property of any 
kind may be transferred” and that consequ- 
ently the Legislature thought it nesessary 
to make inalierable, by express enaetment, 
“the ehanee of an heir-apparent susseeding 
to an estate, the shanse of a relation 
obtaining a legasy on thedeath of a kins- 
man, or any other - mere possibility of a 
like nature,” that is, possibility of a nature 
akin to the two ahanses expressly mentioned, 
There ean, in our opinion, be no doubt that 
the possibility of a Hindu reversioner 
susseeding to the estate of the-last full 
owner, on the termination of the estate of 
the intermediate female heiress or heiress- 
ef, falls within alause (a) of sestion 6. 
There is no essape from this position, and, 
indeed, it is on this basis that the argument 
has been advanced that’ we should apply to 
the present ease the prineiples of equity 
whieh may be invoked by a transferee of 
non-existent future property. Relianee has, 
in this connestion, been placed upon the 
desisious in Holroyd vw. Marshall (29) and 
Tatlby v. Oficial Receiver (80), Referenee bas 
also been made to the prinsiple in Walsh v. 
Lonsdale (31) and to the doetrine. of estoppel 
embodied in sestion 43 of the Transfer of 


” 


(29) (1861) 10 H. L. O. 191; 33 I; J. Oh. 193; 9 
Jur, (N, 8.) 213; 7 L. T, 172; 11 W. R. 171; 11 E, R. 
999; 138 R. R. 108, 

) 13 App. Cas, 523; 58 L. J. Q., B. 75; 60 
B, 613, 


(31) (êsa 21 Ch, D. oi 2 L, J, Ob, 2; 46 LT 
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Proparty Ast. We ara of opinion that nong of 
the prineiples whieh have been invoked by 
the appellant ean be of any possible assis- 
tanso to him. The prinsiple in Walsh v. 
Lonsdale (31) has been applied in a long 
series of desisiona in this Oourt, whieh will 
bs found reviewed in Sym Kishore De 
v. Umesh Ohandra (32) to reash the 
result that when in pursuanee of an 
agreement to transfer property, the in- 
tended transferee has taken possession, 
though the requisite legal dosuments had 
not been exesuted and registered, the 
position is the same as if the dosuments 
had been exesuted, provided spssifie per- 
formaues san be obtained between the parties 
to the agreement in the same Court and at 
the same time as the subsequent legal 
question falls to be determined. The result 
attained in this elass of oases was reaehed 
by the Judicial Committee in Mahomed 
Musa vy, Aghore Kumar Gangult (83) by 
the ‘applieation of the doatrins of part per- 
formanse enuneiated in Maddison v, Alderson 
(84). But, plainly neither of these prineiples 
ean assist the appellant, as they are ultimately 
based on the maxim that “equity regards 


. that as done whieh should haye been done.” 


There ig manifestly a fandamental differenea 
between non-eomplianse with the formal 
requisites preseribed for a transastion where- 
by alienable property is transferred, and 
an attempt to acsomplish a transfer of 
property whieh has been rendered inalienable 
by a statutory provision. The appellant 
is ina position of similar diffisulty when 
he invokes the aid of the prinsiple of law 
whioh is sometimes referred to as feeding. 
the grant by estoppel. That doctrine, as 
recently stated-by Lord Buekmaster in Tilak. 
dhari Lal v. Khedan Lal (35), is that "if a 


(82) 55 Ind; Oas,,164; 810, Ly J, 75; 240, W. N. 
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(38) 28 Ind. Cas, 980; 42 0. 801; 19.0, W, N, 250; 
17 Bom, D, R, 420; 2i O.L. J..281; 28 M, L, J, 548; 
13 A. L. J. 229; 17 M, L. T, 143; 2 L We 258; (1915) 
M. W. N. 621; 42 I. A, 1 (P. 0), 

(34) (1883) 8 App. Cas, 467; 62 L, J, Q. B. 787; 49 
L. T, 803; 31 W, R, 820; 47 J, P, 821. 

(35) 57 Ind, Oas. 465; 48 0,1; 32 0. L. J. 479; 
89 M, L, J, 243; (1920) M, W. N, 591; 2 U. P. L, R. 
(P. 0.) 189; 22 Bom, L, R. 1319; 18 A. L, 7. 1074; 
25 0, W. N. 49; 28 M, L. T. 224; 47.1. A. 289; 
18 L. MW. 161; 2 P. L. 101 (P, C.). 
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man. who has no title whatever to property, 
grants it by sonveyanos whiohlin form would 
earry the legal estate, and he subsequently 
gequires an interest sufficient to satisfy the 
grant, the estate instantly passes; in suoh a 
ease, there is nothing on whieh the sesond 
grant could operate in prejudiee to the firat,” 
This principle has sometimes, been applied 
in our Oourts (ses, for instanee, Bhairab 
Ohandra v. Jiban Krishna (35)] to reach the 
. result that though the assignment was ofa 
defestive title, yet as the assignor afterwarda 
acquired a good title, the Court would make 
that good title available to make the assign- 
ment effeetual. But this prineiple plainly has 
no applisation where the oontraot of assign- 
ment refers:to property whieh has been 
expressly rendered inalienable by the Legis- 
lature, This view is supported by the dosision 
in Doolt Ohand v, Brij Bhookun Lal Awastd 
(87), where the Judisial Committes, ina 
ease desided before the Transfer of Property 
Ast, deslined to affirm the proposition that 
the interest of a Hinda revarsisner sould be 
made the subjest ofa sale, or, that in the 
event of an attempted salo, the aonvayanoe 
sould attraet the oparation of the prinsiple 
of English Law whish allows a subsequently 
aaquired interest to feed the estoppel. The 
appellant is met by the same diffisulty, when 
he invokes the aid of the prinsiple which 
underlies the desisions in Holroyd v, Marshall 
(29) and Tatlby v. Oficial Receiver (30), whieh 


have sometimes bseu applied by the Conrts of - 


this sountry on grounds which will be found 
investigated in Khobhart Singh v. Ram 
Prosad (38). Here also the appellant 
seeks the banefit of the principle that 
equity sonsiders that done whish ought 
to be done. 
effeat of section 6, elause (a), of the Transfer 
of Property Act ie not merely to exespt, 
spesially, the ahanaeo of an heir-apparent 
from the sategory of transferable property, 
but also t make the prinsiple that “ equity 
aonsidera that done whish onght to be done” 


entirely inapplisabla to attempted transfers, 


in the eases mentioned, was raised but left 


undasided in the sass of Rebati Mohan Das v. 


Ahmed Khan (39), where the proposition was 
affirmed, on the authority of the desision in 


(36) 60 Ind, Cas, 819; 33 O, L, J, 184. 
(87) 6 C. L. R. 528. 
(38) 70, L. J. 387 at p, $92. * 
(39) 1 Ind, Cas, 590; 9 0, L, J, 50, 
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Sumsuidin Goslam Husein y, Abdul Husein 
Kalimuddin (40), that a Muhammadan 
sannot, any more than a Hindu, bind 
his shares as an heir-eapparent. In the 
oase last mentioned, however, Jankins, 
O. J., held that it was not intended 
by sostion 6, slauss (a), to establish and 
perpetuate the distinstion between what, 
assording to the phraseology of Flnglish 
lawyers, is assignable in law and what is 
assignable in equity. We are of opinion that 
this sonslusion is wall-founded on principle. 
Jenkins, O. dJ., referred to ths observation of 
Lord Hard wieke in Ohauncy v, Graydon (41) 
that “though in law a possibility is nos 
assignable, yet in equity, where it is done 
for a valuable sonsideration, it has been held 
to ba assignable and transmissible to the 
representative of the devises,” and to the 
observation of Tord Eldon in Oarlsion v. 
Leighton (42) “that the expectansy of an heir 
presumptive or apparent (the fee-simple 
being in the ancestor) was not an interest, 
ora possibility, nor was eapable of being 
made the subjeet of assignment or eontrast.” 
It is not improbable, if speoulation is per- 
missible, that the Indian Legislature intend- 
ed, by tha provision in sastion 6, slauas (a)? 
to ‘settle the question, whether “the ehanse 
of an heir-apparent sneseeding to an estate, 
the shanse of a relation obtaining a legasy — 
on the death of a kinsman or any other mere” 
possibility‘of a like nature,” should be govern- 
ed by the general prineiple enunciated by 
Lord Hardwieke or-should ba subjest to the 
special role indieated by Lord Bidon. Sas- 
tion 6 makes property of any kind trans- 
ferable, subjest, however, to exseptions sat out 
in the Ass or provided by any other law for 
the time being in force, The exeeptions 
inolnded in slause (a) eannot ba supposed 
to have been selected, merely by reason of 
the future sharaster of the shanses; if that 
had been .the determining fastor, all futura 
peoper:y, might as well have baen 
deslared inalienable. The truth is that an 
attempted sonveyausa of non-existent prop- 
erty, though it sannot operate as an 
immediate alienation, may, when made 
for sonsideration, ba valid as a sontraet 
and when the objeet to whieh it refers 
_ (40): 31 B. 165; 8 Bom, T, R, 781, 
-© (41) (1743: 2 Atk, 616 ab p, 621; 26 W.R. 768, 
(42) (1803) 8 Mer. 647 at p, 671; 36 B. R. 255, 
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tomos into existence, equity. taking as 
done that whioh ought to be done, fastens 
upon the property, and the contract to assign 
thns besomes a eomplete assignment, This 
was presisely the point of view of the 
Judicial Committee in Rajah Sahib Perklad 
Sein v. Maharaiah Rajender Kishore Sing 
(43), where Sir James Oolvile observed: 
But how ean there be any sush trans. 
fer, astual or sonstrustive, upon a oon- 


traat under whieh the vendor sells that of- 


whieh be has not possession, and to whioh he 
may never establish a title? The bill of 
sale in sueh a oase oan only be evidenee of a 
eontrast to be performed fn futuro and 
upon the happening of a sontingeney, of 
whieh the purehaser may elaim a spesifie 
performance if he somes into Court showing 
that he has himself done all that he was bound 
to do.” The principle whieh is thus seen 
to underlie the rule in Holroyd v. Marshall 
(29) and Tatlby v. Oficial Recetcer (80) 
makes it sbundantly elear that an instru. 
ment whieh purports tobe a transfer of a 
ehancs or possibility, mentioned in seotion 6, 
slause (a), oan, as suab, have no operation, 
Thus, where an instrument of mortgage was 
exeouted in the lifetime of a Zemindar by a 
member of hia family who atthe time waa 
next in suesession, it was ruled in 
Ramosant -v, -Ramasamt (22) that a mort. 
gage -mnit eould not be instituted against 
him after his sueseasion to the Zemindari, 
To the same effeet is the desision in Nand 
Kishore Lal v, Kanee Ram (2) that where 
during the lifetime of a Hindu widow 
a mortgage was exeeuted by the reversionary 
heir, and subsequently after her. death, 
another mortgage was exesnted by the 
same person, the 
mortgage sould notenforee it against the 
property in the hands of the seeond mort. 
gagee. Further illustrations of the appliea- 
tion of this principle may be found in 
Laliteshwar Singhy. Rameshwar Singh (44), 


‘© Hargawan Magan v. Batj Nath Das (45), 


Pindiprolu Sooraparaia v, Pindiprolu 
Veerabhadrudu (17), Dhoorjeti Subbayyar v. 
Dhoorjeit Venkayya (18), Abdool Hoosein y, 


. (43) 12 Me I. A. 292 at p, 807; 2 Suth, P, O.J, 
225 at p. 289; 2 Sar. P, C., J, 430; 20 E, R, 349, 

(44) 2 Ind, Cas, 290; 36 O, 481; 18 0, W, N. 
B38; 6 M, L, T.11 


> 


(45) 4 Ind, Oas. 144; 82 A 88; 7 A. LJ, 11, 
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Goolam Hoosein (48). 
implied in Gitabai v, Balaji Keshav (47), where `’ 
the point does not appear to have beén ` 
argued, eannot be supported. The desision 
in Ram Neruniun Sengh v. Prayag Singh 
(48), whish was mentioned with approval in 
Nastrul Hag v. Fyaz-ul Rahman (49), is ` 
distinguishable, In that case a elause in a 
sompromise deed was held to be not a son: 
veyanee of an expeatant right, but an agres- 
ment between expestants to divide a partieular - 
property in a sertain way on the happening 
of a partisular contingenay. The eiretiim: 
stances of the ease, whieh was desided before - 
the Transfer of Property Aat, were held fo 
attrast the operation of the principle of equity 
that a fair agreement between expestants or 
their heirs to divide the property whieh 
might be left between them or to any one of 
them was not contrary to publio polioy and 
would beenforced in equity. Thatcase may sone 
sequently be deemed to belong, not to the slasa 
now before us, but rather to the type of whieh 
the desisions of the Judisial Committee in 
Kanhai Lal y. Brij Lal (9), Khunni Lal v. Gos 
bind Krishna: Narain (10) and Hiran Bib: v: 
Sohan Bibi (11) furnish examples. ‘It is thus 
abundantly alear that whatever be the path 
selested by thé appellant for escape, he ‘is 
enmeshed in the same diffisulty, for he -has 
always to invoke the aid of prinsiplos of equity 
to enable him to defeat the applieation of a > 
statutory provision, framed by: the Legis- 
lature on grounds of publie polioy, with a 
view to render inalienable eertain sategories 
of property. No Oourt of Equity will assist 
him in his endayour to aeeomplish this 
purpose. } 

In the view we take, itis not necessary 
to examine the phraseology ofa definition 
of the term “ property " based in a larga 
measure on the analysis given in Fearne 
on Contingent Remainders, Vol. 1), p. 16) . 


‘with ingenious modifieations by Mr; Bose, 


who .argued this appeal on behalf of the 
appellant with muoh learning and industry, 
sthongh he obviously found himself unabla 
to breast the tide of authority, - 

' “ "Property’ includes any estate or-interest 
in the goods, shattels or real or personal 


.- an m 


r 


(46) 30 B, 804; 7 Bom, L. R, 742, . 
(47) 17 B, 232; 9 Ind. Dec, (N, a.) 152, 
(48) 8 C. 138; 100. L. R. 66; 4 Ind; Deo, (N. s) 88, - 
(49) 9 Ind, Cas, 580; 33 A, 457; SA, L, J, 275, - 


~ 
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estate of a person of any kind whatsoever, 
whether tn greesenti or tn futuro, 1, and whether 
in possession or in reversion or in remainder 
or in expeotanoy, for whieh the elaimant san 
ask forand seek relief in a Court of Law, 
and whieh right or interest the Court 
protests or in regard to whish Courts grant 
relief in a suit for possession or resovery or 
for perpetuation of testimony or waste or 
appointment of a Reosivor or injunstion or 
any other relief,” - 

It is suffisient to say that even if this 
definition were assepted, the question would 
still remain, whether the intereat of a Hindu 
reversioner is “property” within its meaning. 
Liat it be assumed, as was done in the ease 
of Jagannada Raju v. Prasada Rao (50), that 
a mere shanse of suscseding to an estate was a 
bare possibility inaapable of assignment, Jones 
v. Ros (51), Parsons, In re, Stackley v, Parsons 
(52) and that it was nevertheless held in 
` England that in the ease of sush ex pestanaies, 
equity would enforse a sontrast to sonvey 
the estate when it fell in: Fearne on Contin: 
gent Remainders, Vol. J, pp. 549—551, 
Wiseman v Roper (53), Hobson v. Trevor 
(54), Wethered v. Wethered (55) and Lyde v. 
Mynn (56); notwithstanding the observation of 
Lord Eldon in Carleton v, Leighton (42) and 
Harwood v. Tooke (57), it does not follow 
that the same sourse san be legitimately 
adopted hore, in the faes of section 6, slause 
(a) of the Transfer of Property Act, No 
useful purpose is thus likely to bə served 
if we were to undertake an elaborate 
examination of the distinstions between 


(50) 29 Ind. Cas. 241; 89 M. B64 17 M. L. T, 419; 
28 M. L, J. 650; (1915) M, W, N, 626 
D) (1789) 3 T, R. 88 at p, 93; 100 E. R. 470; 1 
6. 


65 
(52) (1890) 45 Oh, D. 51; 59 L. J. Oh, 666; 62 L. 
T, 920; 88 W. R. 712 
(53) (1645) 1 Ch. Rep. 158 
Ae (1723) 2 P, Wms, 191; 10 Mod. 807; 34 E, R. 


(55) (1828) 2Sim, 183; 29 R. R. 77; 67 EB 


(66) (1833) 1 Myl, & K. — Ooop. T. Brough. 
128; 39 R. R, 839; 36 R., B, 4 
(57) (1812) 2Sim. 192, 29 R. B81; 67 E, RB, 
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possibilities soupled with an interest, such 
as sontingent remainders, exesutory devises 
springing or shifting uses, on the one hand, 
and a bare or naked possibility such as 
the hope of- inheritanes entertained by 
the heir on the other hand. The former 
olass, it has been raid, may with propriety 
be denominated sontingent interests, the 
latter mere expeetaneics, inasmuch as a 
possibility soupled with an interest is more 
than a possibility and is a present devisable 
interest [Perry v. Phillips (53)), while the 
expestansy of an heir-apparent during the 
lifetime of his aneestor, is less than a pos- 
sibility, being but a mere hope or antisipa- 
tion. But it appears to be the indisputable 
law, that no one oan have any estate or 
interest, at law or in equity, sontingent or 
other, in the property of a living person 
to whish he hopes to sueseed as heir 
at claw or next-of-kin of eneh living 
person; during the life of sush person, 
no one san haye more than a. spes 
successtonis, an expestation or hope of 
sueseeding to his property; nemo est 
hasres vtventts: there is no sueh sharaster J 
in law as the heir of a living person or 
as his statutory next-of.kin; this dosetrine 
ia not pesuliar to English Juriaprudense, 
and as we shall presently see, was resog- 
nised by Hindu Jurists of the Bengal 
School: Dursley (Lord) v. Feichardinge Berkeley 
(59), Hinde vy. Blake (60), Meek v. Settlewell 
(61), Davis v. Angle (62), Hllenborough, In re, 
Tory Lae v, Burne (63), Simpson, In re, 
Simpson v, Simpson (64), Green, In re, Green 


- v, Minal (65), Mudge, In re (66), 


(58) (1810) 17 Ves, 173 at p. 181; 34 E, R. 67. 

(59) (1801) 6 Ves. 251 at pp, 259, 261; 3l H. R, 
1036; 5 R. R. 285. 

(60) (1840) 8 Beav, 234; 49 H, B. 91. 

(61) (1842) 1 Hare 454; 11 L. J. Ch, 293; 58 R. R, 
137; 66 R. B. 1114, 

(62) (1862)4 D. F, & J, 524 at p. 529; 8 Jur, 
(x, s.) 1024;6L. T, (N. a.) 880; 10 W. R, 122; 135 
R. R. 275; 45 E R. 1287, 

(63) (1908) 1 Ch, 697; 72 L. J, Ch, 218; 87 L. T, 
714; 51 W, R, 316 

(64) KI 1 Oh, 1; 73 L, J, Oh, 58; 8$ L, T, 542 
52 W, R. 

(65) (1911) 2 Ch, 275; 80 L. J. Ch, 623; 106 L, T. 
360; 55 S. J. 552; 27 T. L, Re 490, 

(66) (1914) 1 Oh, 115; 83 L. J. Oh 243; 109 L, T, 
"81; 685. J. 117, 


‘we have seen, 


_restristed 
, reversioner is neither devisable nor trans- 
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Finally, referense has been made to 
sestion 2 of the Transfer of Property Ast, 
whieh provides that nothing in the Seaond 
Chapter (whieh inoludes sestion S) shall 
be deemed to affest any rule of Hinda, 
Muhammadan or Buddhist Law. Oonsequent- 


- ly, it has been euggested that the appellant 


may sonesivably sueosed, notwithstanding 
seotion 6 of the Transfer of Property Aot, 
if it transpires that under the Hindu Law 
tha interest of a reversionary heir is 
alienable or may form the subjest-matter 
of a valid sontrast for assignment. No 
authority, however, has been produeed 
from the original texts, whieh may lend 
even a semblanse of support to sush a 
theory; on the other hand, whatever indioa. 
tions are available, militate against the 
view. The interest of a reversioner, as 
does not sonstitnte a 
present or vested interest in the estate, 
whieh is eompletely represented by the 
femalé heirese, during her lifetime, al- 
though her powers of alienation may be of a 
eharaster. The interest of the 


° missible by inheritanee; it lacks the funda- 
mental sharasteristie of the juristie consept 
of ownership as understood by Hindu 
‘law-givers. Srikrishana Tarkalankar, in his 
Commentary on the Dayabhags, states 
that, aosording fo the old established 
explanation, fitness for free disposal is 
essential to sonstitute property. This, it 
may be observed, did not stand in the 
. way of the reaognition of the existence of 
various sgneurrent rights to one and the 
same thing vested in different persona, 
provided that thore was no incompatibility 
in the oo existence of ameh rights, But, 
if fiteness for free disposal is essential to 
eonstitute ownership, the question aft 
onse arises, what is the mode of sush 
transfer of ownership, Now, the earliest 
method of transfer known to Hindu jurists 
.was gift, whieh was defined as the ro- 
nuneiation of property in favour of © a 
sentient being, having the result of exs- 
“tingnishing the ownership of the donor 
and sreating ownership in fhe donee. The 
abject: -matter of the gift, adnsequently, 
“must be of such a nature thatthe donor 
‘might renounce. his title therein to the 
donee, aseording to prescribed formalities. 
These formalities inoluded delivery on the 
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part of the donor and aeseptanee on the 
part of the donee; the substanee of the 
matter thus is, that transfer of ownership 
and delivery of possession go hand in band. 
The transfer of ownership is the result of the 
manifestation of intention on the part of 
the transferor to part with the ownership 
in pressenit in favour of another, who there». 
upon asespts the situation, agrees to 
become the owner and does besome the 
owner by thesombined effect of renunciation 
on the one hand and appropriation on the 
other, lb is not nesessary to investigate 
whether an astual delivery of possession 
is nesessary to perfect the transfer of 
ownership or whether the transfer may 
not be assomplished without actual delivery 
by the ao ordinated desire of the transferor 
and transferee; but what is essential is 
that the subjest-matter of the gift should 
be property eapable of delivery. In eourse 
of time, the rules applieable to gifts were 
extended to the sase of sales and other 
kinds of transfer. The Hindu jurists do 
not appear to have ever contemplated the 
transfer of mere ehanes, or possibility of 
suésession, which, as is abundantly olear 
from numerous passages of the Dayabhaga, 
was not property (Dayabhaga, Chapter |, 
paragraphs 13, 14, 15, 18, 19, 26, 30, 48, 39 
and 42). These passages show that the ex- 
pestant inferest of a son, in other words, 
what has .been salled, not very felisitous- 
ly, “the inehoate right of inheritanee 
ereated by birth” is not property; while 
the father lives, no property is vested in 
the sons, and they have no ownership 
whieh eould form the subjeet of partition 
whieh ig in essense a form of alienation, 
There is thus no ground to hold that the 
elaim of the plaintiff, tested by Hindu 
Law, apart from the provisions of gestion 
6 of the Transfer cf Property Ast, ean 
be seriously entértained. 

The result is that the desree made by Mr, 
Justies Greaves is affirmed and this appeal 
dismissed with aoste, i 


FLETCSER, J. —I agree. 


Ji P. 
Appeal dismissed, 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Oivit Revistow Apeciication No. 9 or 1918, 
Oatober 19, 1920. l 
Present :—Mr. Kennedy, J. C., and 
Mr. Madgaonkar, A. J. O. 

NARAINDAS AYD ANOTHER— PL AINTINEG 
~~ APPLICANTS j 

: verses < 
JASSOMAL— Derenpant—OpponeEnt, 


Civil Procedure Code (Act Y of 1908), s. 115— 
Section to be interpreted liberally--Stamp Act (II of 
1899} —Fiscal Enactment, object of Agreement, factum 
of—Agreement, terms of—-Loan—Document inadimis- 
sible in evidence—Lender, when can fall back and sue 
upon loan itself—Consideration, failure of-—Hquity, 


The power under section 115, Civil Procedure Code, 
must receive a liberal rather than a narrow inter- 
pretation, partioularly when the applicant has no 
other remedy. [p. 87, col J.] 

Bai Atrani v. Deepsing Baria, 33 Ind. Cas. 868; 40 
B, 86 at p, 88; 17 Bom, L. R. 1097, relied upon. 

The Stamp Act is a fiscal Enactment the primary 
object of which is to prevent evasion of the 
revenue This object is attained by excluding the 
unstamped document from evidence entirely and 
not by acting upon it. But this object apart, 
ib may, in other respects, be considered in favour of 
‘the subject. Tp 88, col. 1.] 

Where the terms of an agreament can be dis- 
tinguished from the fact that an agreement was 
come to and such fact is itself also in issue, the 
Court can allow the fact to be proved and even the 
document to be used in evidence for collateral pur- 
poses, [p 38, cols. 1 & 2] 

Fatechand v. Kisan, 18 B. 614; 9 Ind, Dec (. s.) 

918, relied upon. ; 
“ The question whether a loan was given and taken, 
can in certain cases, such as those of collateral 
s ecurities, be distinguished from the question of the 
terms of the loan and of itsre-payment. Where it 
can be so distinguished, if the document embodying 
the terms is inadmissible, the lender may fall back 
and sue upon the loan itself and prove it by other 
evidence, as an implied contract to re-pay money 
arises from the fact that the money was lent, 
[p. 38, col. 2.] | 

Pramatha Nath Sandal v. Dwarka Nath Dey, 28 O. 
851: 12 Ind Dec 'N s.) 665, Krishnaji Narayan 
Parkhi v. Rajmal Mantkchand Marwadi, 24 B. 300; 
2 Bom. L, R. 26; 12 Ind Dec in. B) 773 and 
Ram Sarup v, Jasoda Kunwar, 18 Ind, Oas. 138; 34 
A. 158; 9 A. L. J. 72, relied upon. 


The basis of such an action is not the document, * 


but the doctrine of equity that a person who 
has received a sum of money from another for a 
consideration which has wholly failed should return 
the money to the payer, [p. 38, col. 2] ` 

Baij Nath v, Salig Ram, 16 Ind. Oas. 88, relied upon. 

The defendant asked the plaintiff to lend him 
Rs. 400 The latter agreed to pay Rs. 200 at once and 
half later. On payment of Rs 200 the defendant 
executed in favour of the plaintiff a document for 
Rs. 400 and stamped it with one anaa stamp. Ont 
of the remaining Rs, 200, Rs, 30 only were paid to 
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the defendant some days later. The plaintiff sued 
the defendant for recovery of Rs 239 which he had 
lent. The document was held to he inadmissible in 
evidence for want of stamp: 

Held, that, as the giving of the loan of Ra. 280 and 
the agreement to lend Rs, 400 and its terms as 
embodied in the inadmissible document were dis. 
tinguishable, notwithstanding the fact that the do- 
cument itself was excluded from evidence and 
could not be acted upon, the plaintiff was entitled to 
fall back upon the sums actually lent to the defend- 
ant and to sue and fo prove that they were lent and 
obtain a decree in respect of them [p.39, col, 1] 


Revision spplieation from a deeision of 
the Distriet Judge, Hyderabad. 

Mr. Tahilran Maniram, for the Applioants. 

Mr Fatehchand Asudamal, for the Opponent. 

JUDGMENT.—Thoe value of the aubjeet- 
matter of the anit is less than Rs. 500, 
Seation 102 of the Code of Civil Prosedure, 
therefore, bara a sesond appeal. The plaint- 
iffs-applicants seek to avoid the bar on the 
atrength solely of their dessription in the 
plaint of the defendant-opponent as a 
Zeamindar, and it is argued that he must, 
therefore, be an agrisulturist within the ma- 
aning of the Dekkhan Agrieulturista' Relief 
Ast, and the suit fall within the olass of 
snits under sestion 3 of Ohapter 2nd of the, 
Aat, the sognizinee of whieh by the Court of 
Small Causes is barred. under sestion 5 or 6, 
The suit therefore falls ander slause 44 of 
the II Ssheduls of the Provineial Small 
Oauses Courts Aet IX of 1837, 

This question of the defendant’s “status” 
has never been raised in the lower Oourt and 
the defendant sannot, upon the reeord, be held 
proved to be an agriculturist. We, therefore, 
prefer to assede to the applisant’s alternative 
prayer, to traatthis as an applieation under 
seation 115 of the Civil Prosedure Oode the 
powers under whish, we agree, must reesive 
a liberal rather than a narrow interpretation, 
partisularly when the applicant has no other 
remedy; Bat Atrani v. Deepsing Barta (1), 

The sonsurrant findings of facts of the lower 
OCourta are as follows :— 

The plaintiffs had an assount with the 
defendant's father. The defendant asked the 
plaintiffs to lend him Hs. 400. The latter 
agreed to pay him half the amount at onee 
and half later. Ono payment of the former 
half, the defendant passed to the plaintiffs 8 
stamped deed or dosument, termed “Handi? 
by the Sabordinate Judge and a promissory 
note by the District J udge, stamped with 

(1) $3 Ind, Cas. 858%, 40 B. 86 atp, 88; 17 Bom. 
L. R. 1097. f 
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a ones anna stamp. Of the other half Rs. 30 
only were paid to the defendant some days 
later. Plaintiffs’ Hundi for Rs. 170 on their 
father in Karaehi waa dishonoured, whether 
at the instanee of the defendant’s brother or 
otherwise is immaterial for the purposes of 
this snit. 

: Thedosument was eleariy inadmissible in 
évidenes under sestion 35 of the Stamp 
Ast and was rightly exeluded by bofh the 
lower Oourts. The question of law is 
whether the plaintiffs’ suit for Rs, 230, found 
to have been lent, was rightly deereod by the 
First Court, or whether, as the lower Appel- 
late Court held, the suit failed by reason of 
seation 91 of the Indian Evidense Aat, Both 
Courts have relied on the ease of Ramsing 
v. Parumal (2), In that ease, however, the 
document was passed in foreign territory 
and was held-.to be outside the purview of 
the Stamp Act and, therefore, to be admissible 
without any stamp. 


The question has been exhaustively oon- 
sidered by this Court inthe later oase of 
Lokumal v. Sind Bank Limited (3), vbioh 
was not before the lower Courts when they 
pronouneed the judgment. The answer de- 
pends not so mush on whether the 
document found to be inadmissible was 
passed simultaneously with the loan or not, 
as the learned Distriet Judge appears to have 
thought, but-on somewhat different eonsidera. 
tions whieh we proseed to indisate and 
whioh may perhaps help to elucidate the 
point. 

Ths Stamp Act isa fiseal Enactment the 
primary chjest of whish is to prevent 
evasion of the revenue, This object is 
attained by exoluding the document from 
the evidense entirely and by not asting upon 
it. But this objest apart, it may, in other 
respests, be sonsidered in favour of the 
subject. Sestion 91 of the Hvidenee Act isa 
rule cf evidense exeluding oral evidenss of the 
terms of a sontrast or grant or disposition of 
property when sush terms have been redused 
to writing in the form of a dosument,. 
Where, however, the terms of an agreement 
ean be distinguished from the fast that -an 
agreement was some to and such fact itself 
ig also in #ssuo, the Courts have allowed tha 
fact to be proved and even the doeument to 


(2) 32 Ind. Cas. 582; 98. B; R. 150. 
(3) 67 Ind, Cas, 886; 188, Li R 169, ` 
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ba used in evidense for aollateral purposes: 
Hatehchand v, Kisan (4). 
In the same manner, the question whether 
a loan was given and taken, ean in sertain 
sases, sush as those of sollateral seaurity, be 
distinguished from the question of the terms 
of the loan and of its re-paymént. Where it 
ean be so distinguished, it hag been held by 
the High Courts of Calentta, Bombay and 
Allahabad that, even if thedoaument embody- 
ing the terms is inadmissible, the lender may 
fall bask and sue upon the loan itself and 
prove it by other evidenes. And in sush a 
ease, to quote the word of Petheram, O. J., 
“There ean be no doubt that an implied 
contrast to re-pay money .lent always arises 
from the fast that the money is lent’’;, 
Pramatha Nath Sandal v, Dwarka Nath Dey (5), 
Krishnajt Narayan Parkht v, Rajmal Manik- 
chand -Marwadi (6), Ram Sarup v. Jasoda 
Kunwar (7). The basis of sush an aation is 
not the ddsument, but the dostrine of equity 
that a person who has reseived'a sum of 
money from another for a sonsideration whieh 
has wholly failed should return the- money 
to the payer, Bat: Nath v. Salig Ram (&). 7 
- Presisely in what kind of eases and how 
far this rule of equity shonli be applied, 
are points on whieh there bas been some 
difference of opinion, The Madras High Court 
in Muthu Eastrigal v. Visvanatha Pandera 
Sannadhi (9) have dissented from the desi- 
sions of the High Courts of Bombay and 
Allababad in the eases of Krisfinajt Narayan 
Parthi v. Rajmal Mantkchand Marwadi (8) 
and Batj Nath v. Salig Ram (8) and followed 
the eurrent of the Madras desisions in Poihi 
Reddi v Velayudastvan (10), This last ease 
has, however, been distinguished even in 
Madras in Yarlagadda Veera Ragavayya v. 
Goranila Ramayya (.1), following the 
Oaloutta sase of Sheikh Akbar v. Sheikh Khan 
(12), whieh has been distinguished in the 


(4) 18 B. 614; 9 Ind. Dec. (N, 5.) 918. 
(5) 280, 851; 12 Ind. Deo. (N. B.) 565. 
— (6) 24 B. 360, 2 Bom. L. B, 26; 12 Ind. Deo, (N. s.) 


(7) 18 Ind, Cas. 188; 84 A. 158; 9 A, L, J. 72. 

(8) 16 Ind. Cas, 88, 

(9) 21 Ind, Cas, 864; 38 M. 660; 14 M, L, T. 620, 
(1914) M. W. N. 58; 26 M, L, J. 19, 
—9 10 M. 94; 11 Ind. Jur. 60; 3 Ind. Dec. i S.) 
81 

(11) 29 M.111; 15 M, L. J. 484, 

(12) 7 O, 266; 8 O, L, R, 628; 8 Ind, Deo, (x. i 
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cases of Pramatha Nath Sandal v. Dwarka Nath 
Dey (5), Krishnaji Narayan Parkhi v. Rajmal 
Manttchand Marwadi (6) and Ram Surup v. 
Jasoda Kunwar (7) above. 

. In this last saso the plaintiff had a elaim 
against the defendant for the value of a 
share in the partnership. The slaim was 
fixed by agreement between the parties at 


Bs. 250, The defendant paid the plaintiff | 


Rs. 25 and for ths balance, the plaintiff 
took from the defendant a promissory note 
and passed to him a reocsipt for Re. 225, Tha 
promissory note being inadmissible for want 
of stamp the plaintiff failed, as he had agreed 
to settle his olaim on the partnership in sonsi- 
deration of reseiving the promissory note, and 
had passed a reseipt for the amount of the 
elaim, so that no. eause of astion other than 
the inadmissible doeument remained to him 
to fall bask upon. 

. But exoept in- sueh sages the weight of 
authority in the Courts in India, whieh are 
Courts of Equity as well as Courts of Law, 
is in favour of avoiding -what Jenkins, O. J., 
in the. ease of Krishnajt Narayan Parkhi v, 
Rajmal Mantkchand Marwadi (6) above ealla 
a needleasly technical view of the law and of 
applying the rule of Equity laid down by 
Petheram, O. J., in the ease Pramatha Nath 
Sandal v. Dwarka Nath Dey (5) above, so that 
the plaintiff is deprived only of the special ad- 
vantages sontained in the inadmissible doou- 
— and not also of the amount of the astual 

oan. 

In the present case a loan of Rs. 230 
aotually made in two instalments and the 


agreement to lend Rs. 400 and its terms, as P 


embodied in the inadmissible dosuments, are 
easily distinguishable, Under these siraum: 
stances, notwithstanding the fast that the 
dosument itself must be .exeluded from 
evidense and oannot be asted upon, the plaints 
iffs oan, in our opinion, be allowed to fall 
baok upon the sums astually lent to the 
defendant and to sue for them and to prove 
` that they were lent and obtain a dearee in 
respest of them. — 

We, therefore, allow the applieation, set 
aside the desree of the lower Appellate Court 
and restore ‘the deeree of the First Conrt, 
The defendant .must pay the plaintiffs’ aoste 
throughout, 


PD, Application allowed, 
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OALOUTTA HIGH OOURT. 
APPNAL FROM Appetuate Dsoger No. 798 
or 1919, 
May 81, 1921. 

Present: —Juatiee Sir N, R. Chatterjea, Kr., 
and Mr, Juatise Newbonld. 
GYANENDRA NATH CHAKRAVARTI 

—DEFENDANT—-APPELLART 
versus 
PORESH NATH PAL AND axoTHER— 


PLAINTIFFS ~~ RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s, 105, O. VI, 
7. 17—Amendment of plaint—General conditions on 
which amendment should be granted — Amendment, 
when should not be allowed, : 


An amendment of pleadings is allowed subject to 
three general conditions, (1) bona fides on the part 
of the applicant, (2) possibility of amendment without 
such prejudice to the other party as cannot be 
compensated by costs and (8) the amendment is not 
such as to turn a suit of one character into a guit 
of another character. [p, 42, cols. 1 & 2,] 

Upendra Narain Roy v, Janaki Nath Roy, 47 Ind. 
Cas, 129; 22 O. W. N, 611 at p. 617; 45 C. 305, Kali 
Das v. Draupadi, 43 Ind. Oas. 898; 220. W. N. 104; 
27 O. L. J. 403 and Rebati Raman Basak v. Haris 
Chandra Basak, 68 Ind. Oas, 665; 24 C.W. N, 749, 

followed. 


Ina suit for damages and permanent injunction 
the plaintiffs in their plaint asserted that they had 
title to and possession of the land in suit; the 
defendants denied the plaintiffs’ title, and pointed 
out that the suit could not be maintained as framed, 
as the plaintiffs were out of possession. Then the 
plaintiffs applied for amendment of the plaint and 
the only amendment wkich they wanted was that 
there should be & prayer for declaration of their 
title. That was disallowed by the Court of first 
instance. The Appellate Court by a remand order 
directed an amendment in terms of the plaintiffs’ 
petition. After the case went back on remand, the 
laint was amended with a prayer for declaration 
of the plaintiffa’ title. Thereafter the - plaintiffs put 
in another petition for further amendment, of the 
plaint with a prayer for recovery of possession, 


- This was objected to: by the defendants, on the 


ground that the amendment was illegal and altered 
the character of the suit. This objection was, 
however, disallowed and the case was tried out, with 
the result that the suit was decreed by the First 
Court and the decree was affirmed on appeal. On 
second appeal by the defendants: 

Held, that in all the ciroumstances of the case the 
Court ought not to have allowed the second amond,. 
ment; [p. 48, col, 2.] 

12) that although the defendants not having 
appealed against the order of remand directing 
amendment, were debarred by the provisions of 
section 105, sub-section (2) of the Code of Civil 
Procedure, from disputing the correctness of the 
order, they were not precluded by the? provisiong 
of that section from showing that? they had. been 
prejudiced by the further amendment made in the 
course of the re-trial. [p 43, col. 1.7 > 


Appeal agains? a “deeres of the Subordi« 
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nats Judge,- - Third Court, 24.Par- 
geras, -dated the 4th of February 1919, 
affirming that of the Munsif, Firat Court at 
Alipore, dated the 8th of: February 1918. 

FAOTS appear from the judgment. 

Babu Amarendra Nath Eose (with him 
Babu Frobodh- Ohandra Ohatterjee),-for the 
Appellant.—The appeal arises ont of a suit, 
as originally framed, for damages and per- 
manent injunstion whioh was filed on 29th 
November. 1913. On 12th January 1914 
the -deferdant-appellant Sled 9 written 
statement. denying plaintiffs’ title to the 
land. On llth July 1914 the plaintiffs 
prayed for amendment of the plaint with 
8 prayer for declaration of title to the land 
whieh, they had got by reason of khas posses- 
sion: and of adverse possession, On -22nd 
January 1915 the First Oourt found that 
the plaintiffae were ont of posagssion before 
anit, but dismissed the suit althongh plaintiffs’ 
titled had been proved, on the ground that 
the snit for ipjunetion.and damages was not 
maintainakle. The prayer for amendment 
of the plaint was disallowed. On appeal 
by the plaintiffs, the lower Appellate Court 
remanded the ease for re-trial allowing the 


plmintiffs to amend their plaint, inasmueh as 


the amendment was materia! for the deei- 
sion of the suit, On 16th January 1917 
the plaintiffs applied for further amendment 
of the plaint with a prayer for reeovery of 
possession. This amendment was allowed by 
the First Court. On appeal the decree of the 


First. Court was affirmed. Against that deerea 


the present appeal is preferred bythe defendant, 

My first point is that the amendment 
of the plaint in respsot of the prayer 
of resovery of possession is illegal and 
has considerably prejudieed me. Refers to 
Order VII, rule 1, alanses (e), (g); of the Code 
of Civil Proeedure. My right of suit has 
been barred. The suit as framed, even after 
the amendment, is harred even if the first 
amendment. is to prevail, This amend- 
ment relates back to the. date of the 
“suit. It is open to me to ehallenge the. first 
amendment. | The Appellate Court’s order 


— — 


eee She 


The suit yas not dismissed originally Ona 
preliminary point. The other issues were 
tried algo. Order XLI, rule 23, Civil Pro- 
ecedure Code, aontemplates dismissal on A 
preliminary point and othes issues need not 
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be gone into. Upon theanit ‘as framed, the. . 
desision of the First Court was not wrong.. 
Refers to Rameshur Singh v.. Sheodin 
Singh (1), Mallikariuna v. Pathanent (2) and . 
Mohendra Nath Chakraburtiy v. Ramtaran ` 
Bandapadhya (8); Order XLII, rule. 
1 (u), Civil Prosedure Code, The suit was 
barred so far as damages and injunetion 
were soneerned. . The suit was barred even 
when the prayer for deslaration of title was 
made. When the land is eapable of physical 
possession, the onus is on the plaintiff to. 
prove possession, Refers to Mahomed Ibrahim 
y., Morrison (4), To aonaider the question of. 
prejudice the ease will have to go baok on 
remand for determination of the queation 
of limitation. As regards ‘injunstion and. 
deslaration of title, Article 120 of the Indian 
Limitation Ast would operate as bar to the 
right of suit, As regards damages Artiole 
89 of the Indian Limitation Aet would bar 
the suit, So that any way the plaintiffs’ 
right of suit is barred. Refers to Doyle v. 
Kaufman (5), Weldon v. Neal (6), Steward v, 
North Metropolitan Tramways Oo. (7). In these 
sasen either the original suit would have 
been barred or the suit after the amendment 
would have been barred. Refers to Order 
1, rule 2, of the. Code of Civil Prosedure: 
Moonshes Busloor ‘Raheam vy. Jodonath Bose- (8). 
The order.of amendment has not been asted 
upon, Order VI, rule 18, of the Oivil 
Prosedure Code would, therefore, be a bar. 
Refera to. Rebati Haman Basak v, Haris — 
Ohandra Basak (9), 

Babu Rupendra Kumar Mitter (with bim 


‘Babu Hemendra Nath Chatterjee), for the 


Respondents.—The First Oourt disallowed 
my first prayer for amendment. Before that 
some witnesses on either side were examined. 
The firat amendment was on llth July 1914, 
That was only for deslaration of title. With 

(1) 12 A. 610; A.W. N, (1890) 18°: 6 Ind, Dee, 
(x. s.) 1089, 

(2) 19 M. 479; 6 Ind. Deo (xN. s.) 1089. 

(3) 66 Ind. Cas, 96; 28 C. W. N, 1049; 810, L Js 
357 

WA b0. 36; 2 Tnd Dec (N. s.) G86, 

——— B. D. 1; 47 L.J. Q. B. 26; 26 W; 


8 
SR (1887) 19 Q. B. D. 894; 56 L. J. Q. B. 621; 35 W, 


n — 16 Q. B. D. 178, affirmed.on Appeal (1888) 
16 Q. B. D 554; 55 L. J. Q. B. 167; 54 L, T, 35; 84 W; 
R. 3 6; 50J P. "324, 

(8)11 M.I. A 561 atp.603; 8 W. R. P. O. 3; 2 Suth, 
P, O. J. 59; 2 Sar. P. O. J. 259;.20 E, R. 208, 

(9) 58 Ind, Cas, 065; 24 O, w, N.,749, 
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regard to that no question was raised and the 
plaint was amended aceordingly, Addi- 
tional written statement was filed on 19th. 
February 1917 and an issue framed. The 
wording of that issue and the diseussion 
thereof rather go to show that the defendant 
was trying to go behind the - remand order. 
The examination of the witnesses takes 
away all the fores in the appellant's argu- 
ment, I submit my applisation for amend- 
ment was bona fide. The defendant bas not 
been proejudised in any way. It is too 
late in the day now to objeet to the first 
amendment. Heis now debarred as he did 
not appeal against that order. The next 
question is that apart from the remand 
order, was the seeond amendment justified? 
I submit, if was. A referense to: the plaint 
will show that the question of possession 
was doubtful and, therefore, the amend: 
ment whieh was very necessary for the 
desision of the ease was justified. It is 
not a ease that I. began falsely and shaped 
my oase a8 it progressed. My spplieation 
was, therefore, bona fideand I had very valid 
reasons for it, Refers to Cropper vy. Smith 
(10) and Tildesley v. Harper (11), The other 
side must prove that they have been pre: 
judieed and how they have been prejudiced. 
Refers to Saral Ohand Mitter v, Mohun Bibi 
(12), Bullen and Leak’s Preeedents on Plead- 
ings, page l; Annual Praetise (1921) 452, 
. 454. The case of Reboit Raman Basak v. 
Haris Chandra Basak (9) is distinguishable 
and is not applicable to the peanliar fasts 


and cireumstanses of the present ease, The, 


important question to be sonsidered is at 
what stage the amendment is applied for. 
Refers to Mohummud Zahoor Ali Khan v, 
Thakoorranes Rutia Koer (13). As regards the 
gesond point the ease of Bhramar Lal Banduri 
v. Nanda Lal (14) is based on wrong law, 
Refers to Banerjee (Tagore Law Leetures) on 
Spesific Relief 633. The ease would, therefore, 
be maintainable beseanse I eannot be made 
loinelude the whole of my relief in the 


plaint. As regards the admissibility in ovi-- 


(10) (1884) 28 Oh D. 700 at p. 710; 68 L, J. Ch, 891; 
51 L, T. 788; 33 W. R. 60. 
(11) (1878) 10 Ch. D. 398 at p. 396; 48 L. J. Oh. 
496; 89 L, T. 552; 27 W. R. 249, 
(12) 25 Q, 871 “at p. 890; 2 0,W.N. 18 and 201; 13 Ind, 
Dec. (N.a.) 247, . 
(13) 11 ML A. 468 at p 487; 9 W. R. P. O. 9,2 Ruth, 
PO, 5,107; 2 Sar P. O, J, 820; 20 E. R., 177, 
(14) 24 Ind, Qas, 199; 18 O, W, N, 545, 
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dense of the partition deeree between the 
defendant and his brothers, I submit it is 
admissible in evidense. Refers to Dinomont 
Ohowdhrant v. Brojo Mohint Ohowdhrant (15); 
Abinash Ohangdra Chatterjee y. Paresh Nath 
Ghose (16), Tepu Khan v, Rajani Mohun Das 
(17). Even if it is inadmissible, I would rely. 
on Ambar Ali v. Lutfe Ali (18), 

Babu Amarendra Nath Bose replied briefly, 

JUDGQMENT.—This appeal arises out of 
a suit instituted on the 29th November 
1913, whieh was originally. framed as ong 
for damages and permanent injunetion, It 
was alleged that the plaintiffs. had title to 
and possession of the land‘in suit, and that 
the defendants had trespaesed upon the 
land. The defendants on the 12th January 
1914 filed a written statement in whieh 
they pleaded that the plaintiffs haying no 
right to or possession of the land, the suit 
for damages in the form laid could not 
prosced aseording to law. On the llth July 
1914 the plaintifs by a petition prayed for 
amendment of the plaint witha prayer for 
deelaration of their title and it was alleged 
that the plaintiffs had been ‘holding khas 
possession of the land, and had acquired 
title by adverse possession. 

The ease same on for hearing on the 22nd 
January 1915, and the Conrt of firet instaneo 
found that the plaintiffs were out of posses- 
sion of the disputed land before the institu. 
tion of the suit, and that the suit for injune- 
tion and damages eonld not, under the eir- 
onmstanees, be maintained, although it-oame 
to the sonolusion that plaintiffs’ title wag 
proved, and defendants had failed to proye 
adverse possession for 12 years. 

Againat that deeree the plaintiffs appealed, 
and the lower Appellate Court was of 
opinion that the order of the Oourt of first 
instance disallowing the prayer for amend- 
ment of the plaint by addition of g prayer 
for deolaration of the plaintiffs’ title to the 
land was not a proper one, 98 none of the 
parties sould have been prejudised by the 
grant of the prayer at that ‘stage, and ag 
the question of title was material for the 


(15) 29 O. 187; 29 I A. 24:60. W. N. 386 12 
L. J. 83; 4 Bom. L, R. 167; 8 Sar P. C.J, 224 (P. 0 yi 
(16) 9 0. W. N, 402. Gi 
iT) 25 O. 622; 2 0. W. N. 604; 13 Tadi, Deo. (nei) 


(18) 41 Ind Cas, H6; 25 C. L. J, 619; 21 ©, 
996; ` 45 O, 159, . ` hi 


tas 


42 
' GYANENDHA NATH v., PORESH NATH PAL, 


proper deesision of the suit. That Court 
seeordingly remanded the ease to the lower 
Court for an amendment of the plaint in 
terms of. the plaintiffs’ petition and for a 
re-trial of the suit after such amendment. 
After the oase went bask on remand, the 
plaint was amended witha prayer for de 
slaration of plaintiffs’ title, Then onthe 16th 
January 1917, the plaintiffs pntin another 
petition for further amendment of the 
plaint with a prayer for recovery of possesston, 
and the prayer whish they wanted to 
add by way of amendment was as follows:— 
“Or if in the opinion of the Oourt the 
plaintiffs .are deslared to have basu dis- 
possessed, then the Oourt may be pleased to 
pasa a deeree ia favour of the plaintiffs for 
resovery of possession of the said property.” 
This was objested to on behalf of tha defend» 
‘ants on the ground that the amendment 
was illegal, and altered the sharaster of 
the suit, This objestion was, however, dis: 
allowed, and the sase was tried out with 
the result that the plaintiff’ suit was 
deereed by the Oourt of first instanee, and 
that desres was sonfirmed on appeal by the 
lower Appellate Court. The defendants 
e have appealed to this Court. 


The main question for eonsideration is 
whether the amendment of the plaint, in so 
. far as the prayer for resovery of possession 
was eoncerned, ought to have been allowed, 
There is no doubt that the Oode gives ample 
power to the Oourt for amendment, Order 
Vi, rule 17, lays down that the Oourt may, at 
any stage of the proesedings, allow either 
party to alter or amend his pleadings 
in sueh a manner and on sugh terms as may 
be just, and all sash amendments shall be 
made as may be nesessary for the purpose of 
determining the real questions in sontroversy 
between the parties. The general eonditions 
on whieh amendments should ba granted 
have been summarised by Mr. Justiee 
Woodroffe inthe ease of Upendra Narain 
Roy v. Janaki Nath Roy (19), The 
learned Judge observed:— “The Qourt being 
desirous of getting atthe trie fasts - will 
sallow an amendment subject to three general 
eonditions: bona fides on the part of the 
applicant, possibility of amendment without 
such prejudiso tothe other party as: sannot 


t 
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{1922 


be sompensated by sosta (such as prejudise 
to rights asorued),and subjyet to this, that 
the amendment is not sueh as to tarn a suit 


_of one sharseter into a suit. of another 


eharacter. This statement is not made. as 
being exhaustive, but as embodying. what 
are perhaps the three ehief sonditions on 
whieh amendment may be allowed.” See also 
Kaiti Das v. Draupadi (10) and Rebati Raman 
Basak v. Haris Ohandra Basak (9). 

- Now what are the fasts of the present 
ease P As stated above, the plaintiffs i in their 
plaint asserted that they were in possession, 
and oo that footing slaimed damages and 
injunstion; the defendants denied the 
plaintiffs’ title, and pointed ont that the 
suit sould not ba maintained as framed, as 
they were out of possession, Then the 
plaintiffs applied for an amendment of the 
plaint. The only amendment whieh they 
wanted was that there shonld be a prayer 
for declaration of their ittle, That was 
disallowed by the Oourt of first instanoe. 
The Appellate Oourt by a remand order 
dirested an amendment in terms of the saa ali 
aod that order was earried ont. 

It was not until the 16th January 1917 
that the plaintiffs put in «a petition for. 
further amendment, namely, for resovery 
of possession, It is to be observed that the 
plaintiffs addused evidense to show that they 
were astually in possession of the property 
and more than three years after the institu- 
tion of the anit and in spite of the fast that 
the defendants pleaded that the plaintifis were 


. ont of possession, they parsisted in proeseding 


with the avit without any prayer for resovery: 
of possession, In these sirsumstanees, it is 
diffieult to. hold that there was bona fides 
on the part of the plaintiff, as an 
omission to elaim a prayer for rasovery 
of possession appears to have been de- 
liberate. 

.In the next plase, there ia no doubt that 
the defendants have been prejadieed by the 
sesond amendment. It is found that the 


*dispossession of the plaintiffs took -plase, 


more. than. six years before the institution of 
the suit, The suit as originally framed was 
one for damages and injunetion and the 
prayer for deslaration of title was added 
by the first amendment, No injuanation 


(20) 48 Ind, Oas. 893; 220, W, N. 104 270.141, 
3 sce Ci F 
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was granted as it was thought unneses- 
sary. The limitation applisable to the slaim 
for damages is three years under Artisle 39 of 
the Limitation’ Aot, and the elaim for deo- 
laration of title added by the firat amend- 
ment is governed by Artisle 120, The 
Oourt gave a deeree for deelaration of the 
plaintiffs’ title, and masne profits as damages. 
Tf the plaint had not been amended, for 
the sesond time, by adding a prayer for 
recovery of possession, the defendants sould 
‘have, upon the findings, sueseeded in defeat- 
ing the plaintiffs’ suit as originally framed 
or even as it stood after the first amendment, 
on the ground that it was barred by limita: 
tion. By the seeond amendment of the 
plaint, they were deprived of sush a right, 
It is trne that the defendants not having 
appealed against the order of remand direst- 
ing amendment, were debarred by the 
provisions of seation 105, sub-seation’ 2 of 
the Oode, from disputing the sorrestness 
of the order, But the remand order dirested 
an amendment only so far as the prayer 
for deelaration of title was sonserned, and 
eoneeding that the Court of first instance 
had power to order further amendment under 
the order for re-trial, the defendants are 
not presluded by the provisions of sestion 
105 from showing that they had been 
prejudiced by the further amendment made in 
the course of the re-trial, They might not 
have objection to the order of remand 
diresting amendment so faras deslaration 
of title was sonserned, nor to a re trial, and 
might not ‘have, therefore, appealed against 
‘the said order. Bat they eonld not have 
antisipated that the Oourt would allow 
further amendment by adding a prayer 
for resovery of possession whieh was son: 
trary to the sse made in the plaint, and 
we do not think that they are prealuded 
by seation 105 from raising the question 
of prejudiee saused by thefurther amend- 
ment, The question whether an amendment 
should be allowed ia a matter within the 
-dissretion of the Court, but the order for 
amendment appears to have been made 
without sonsidering wheather the dafendants 
would be prejudiced theraby. There is 
no doubt that they have boen pre- 
judised. i 

It isto beobserved that in the present 
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aware that they were out of possession, 
espesially so,as it appears from the judg- 
ment of the Ooart of first instanee that in 
a eriminal oase bronght by the plaintiffs 
against the defendants sometime before tha 
institution of this suit, whieh resulted in 
the dismissal of the oase, the Oriminal 
Oourt referred the plaintiffa to the Civil 
Court, Instead of bringing a suit for 
reaovery of possession, they alleged that they 
were in possession and elaimed damages 
and injunetion against the defendants, and 
addueed evidense to show that they were in 
possession; and when the Oourt found that 
they were not in possession, it was then, ag 
stated above, more than three years after the 
‘Institution of the suit, that they prayed for 
amendment claiming resovery of possession, 
whieh altered the nature of the suit, Eyen 
then they stated that “if in the opinion 


of the Court it be declared that they 


were out of possession,” then an amendmert 
might be granted. Under Order VII, rule 1, 
slause (6), the plaintiffs shall state the faeta 
constituting. the cause of aotion and when 
it arose, The plaintiffs were, therefore, 
bound to state when they were dispossessed: 
aud . how, inorder that the defendants might 
meet sucha oase. There was thus, in fast, 
no proper application for amendment, ror 
was the oause of aetion (for resovery 
possession) properly stated as required by 
AW. 
It is to be observed that the plaintiffs 
having been found to be out of possession 


. before the institution of the suit, were bound 


to show that they were in possession within 
12 years of the snit, the burden of proof 
being upon them, But the Oonrts below 
have disenssed the question whether the 
defendants have shown that they had been’ 
in adverse possession for 12 years, and 
although there is a finding that the plaint. 
iffs were in possession within 12 years, 
the Oourts below have really proseeded 
upon the ground that the defendante’. 
adverse possession for 12 years had not 
been proved, and the finding upon the 
question of limitation appears tobe based 
upon the desision of the question of 
adverse possession by the defendants. , 

In all the sircumstanees of thb sase we 
think that the Court ought not to have 


allowed the amendment, We are assordinglys 


aase it was not a bona fide mistake on the 
of- opinion that «thy deorees of the lower- 


pars of the plaintiffs; they were perfeetly - 


44. 
MADAN BINGE ©, KE HEOPRASAD. 


Qonrts should be set aside and the plaint- 
ifs’ aunit dismissed. Bat as tha question of 
title was found i in favour of the plaintiffs, 
we dirgat that eash party do bear its own 
sosts throughout. 


—* 


B. W. & J. P. Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Miscettangous Oivin Appa No, 14 or 1921, 
November 18, 1921, 

Present :—Mr, Hallifax, A.J. O. 
MADAN SIN GH—Derenpant—-A pes uant 
versus 
KESHEOPRASAD AND ANOTHER—PLAINTIFFS 
— RESPONDENTS, 

` divil Procedure Code (Act V of 1908), 0. F, r. 17 
=- Service of summons—Agent or person competent to 
accept service present—Diligence to effect persanal 
service, whether compulsory. 


. The application of the words “after using all due 

and reasonable diligence” in rule 17 of Order V is 
specially restricted to the case where there is no 
agent empowered to accept service on behalf of 
the defendant nor any other person on whom 
service can be made. [p. 46, col. 2.] 

Where there is such a person, the serving officer 
need not make such diligent efforts to effect personal 
service, even ifthe agentor adult member of the 
defendant’s family refuses to accept service on his 
behalf. It is, however, still necessary to prove that 
the defendant “cannot be found.” [p. 46, col. 2.] 

Dwarkabum Ramchandra v. Norman Crantome 
Macleod, 2 N. L. R. 63, Sakina y. Gauri Sahat, 24 A. 
802; A. W. N. (1902) 68, Rajendro Nath Sanyal v. 
Jan Meah, 260.101; 2 0. W. N. 574; 18 Ind. Deo, 
(N. 8.) 669, distinguished. 

Makhan Das v. Mannu Lal, 21 Ind. Cas, 614; 85 A, 
566; IL A. L, J. 875, followed. 

Appeal against an order of the Subordi- 
nate Judge, Raipur, dated the 19th Mareh 
1921, srising out of Civil Suit No, 89 of 1919, 
~dated 27th January 1920, 

Mr, M. Gupta, for the Appellant. 

Dr, H. S. Gour, for the Respondents. 

JUDGMENT.—The appellant Madan 
Singh .and his, father _Meharban Singh, 
who form together a joint Hindu family, 
exesuted a° mortgage on, the 2ist 

eof Desember: 1916, on whieh a suit, was 
instituted against themebath on the 2nd of. 
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August 1919. Twoattempts to serve them 
with notiee of the snit failed, but.at the 
third attempt the notiee was served person- 
ally on Meharban Singh on the 24th of 
November 1919, Ho sgid his son lived jointly 
with him but he was at the time staying with 
his wife’s father at a village 34 miles away in 
another Tahsil, having gone there eight 
days before. Madan Singhs notica was 
offered to him, but he refused to accept it 
and himself endorsed on it a statement to 
this effeat : ‘Madan Singh is not at home. 
Hight days ago be went to Sindhori in the 
Dhamtari Tahsil. Therefore, this notise 
with the plaint is affixed. I eannot aesept 
it.” A sopy of the notice with one of the 
plaint was aceordingly affixed to the door 
of hia house. On the 2nd of Desember 1919, 
the date fixed’ for the settlement of issues, 
neither defendant appeared and the ease 
proceeded ex. parte. At the next hearing 
whieh was on the 27th of January 1920 
Musammat Rukhmabai, the mother of 
Meharban Singh, who lives with him 
and Madan Singh, appeared’ with an 
application to be joined in the suit on the 
ground that some of the mortgaged property 
had been made over to ber absolutely before 
the date of the mortgage, The applisation was 
rejested as she was considered to be elaim- 
ing a paramount title, the plaintiff's 
evidenes was teard and a preliminary 
deeree for. foreslosure was passed, 

On the 14th cf September 1920 the 
deeree-holder applied to have his desree 
made final. Madan Singh was reported as 
having evaded serviee of the, first notiea 
issued to him by hiding himself inside the 
house, and the sesond was affixed to the 
door of his honse on the 26th of Ostober 
1920, as he was temporarily absent from 
the village, The process-server was informed 
by Mekarban Singh's brother Olain Singh 
that Madan Singh had left the village two 
months before, that is, about the end ofAugust. 
The process-server wrote a report to that 
effeet on the baek of the summons, whieh 
Obain Singh signed. The latter, however, 


now appears as a witness for Madan 
Singh to state that Madan Singh 
had aetually left two years before, Both 


the judgment-debtors, however, appeared 
on the 13th of November 1920, the date 
fixed for the hearing, Mebarban Singh 
neked for anextencion of time, whieh wag 
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refused. Weare not further sonearned with 
that matter. Madan. Singh applied to have 
the ex parte deeree against him set aside 
an the ground that he had not heard of at 
till ten days earlier and that he wished to 
plead that he was a minor at the time he 
exesuted the mortgage. His father’s state- 
ment in thig eonnestion was resorded on that 
day and he said: “The report dated 
24th November 1919 marked ‘A’ is in my 
writing and is signed by me. The sum- 
monses were offered to me; but I refused 
to aseept them and they were affixed to 
the house, Defendant No. 2 was nok then at 
home, Defendant No. 2 is joint with me. 
' Heis my son and lives with me, bat for the 
most part he lives with his father-in-law at 
Sindhori (Dhamtari Tahsil) whieh is about 
33 miles from Marra, my village,” 

The learned Subordinate Jodge has 
held that the notise of the suit was duly 
served on Madan Singh in aseordance with 
rule 15 of Order V of the Oivil Proosdure 
Qode on the 24th of November 1919, when it 
was aosepted by his father, This, however, 
is based on the mistaken idea that it was 
. aseopted by Meharban Singh, who expressly 
refused to ascept it, whereupon the serving 
officer very properly affixed a eopy to 
the outer door of. the house where Madan 
Singh ordinarily resides, The mode of 
serviss is that sontemplated by rule 17 of 
Order V. ‘The learned Judge has further, 
for reasons stated in his judgment, refused 
to believe the witnesses who say that 
Madan Singh was away from Marra for 
two years or more and has pointed out 
that even they admit that he same bask 
there oeesasionally and also kept up a 
eorrespondense with his unale Ohain Singh, 
He found, therefore, that Madan Singh 

“had information about the deeree shortly 
after it was passed.” Under Artisla 164 
of the Schedule of the Limitation Ast the 
starting point of the period of thirty days 
allowed for an appliaation to set aside an 
ex parte deeree is “the date of the desras, 
or, where the summons was not daly 
served, when the applicant has knowledge 
of the deeree.” 
to be too late, whether the original notice 
of suit was duly served on Madyn: Singh 
or not, and was dismiesed.” 

One eontention put forward on “behalf 
of Madan Singh in appewl.is ‘that even 
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if his applieation was barred by time and 
the deeree sanld not ba sət aside undar 
rule 13 of Order IX, the Gourt should still 
have exereised its inherent power to set 
it aside for the reason that the ‘appliesant 
stated that he wished to plead that he 
was a minor At the time he exéented 
the mortgage, He appsara to have stated 
in 1921 that be was 19 years of age, aud 
he exesuted the mortgage as a person of 
full age in 1916. It does not appear that 
the plea would have had mush ehanee of 
sueesss even if it were allowed to be 
taken, and if ex pirte desrees were liable 
to be set aside merely bsaoause the judg- 
ment-debtor stated one good plea that he 
proposed to take, every greybeard would 
be urging that he wished to plead ‘that 
he was a minor five years ago. That 
would open up the desres and he eonld 
then take any other plea he ehose, Bat 
here even if Madan Singh sueoseded in 
proving that he was a minor in 1916, that 
sould make no difference to the result of 
the suit. The mortgage was executed by 
the whole of a 
joint Hindu family, Whether he was under 
or over eighteen at the time, the signature 
of his father was suffisient in those diream- 
stances to bind him, unless he sould prove 
further that the loan was neither taken 
for the benefit of the family, nor was 
an anteeedent debt of Meharban Singh’s 
not insurred for illegal or immoral pure 
poses. He never suggested anything of 
the sort, and it was surely not thé busi- 
ness of the -Court to suggest the pleas 
to him and then set akide the ez parte 


desree on the assumption that he wonld 
take them. 
Bat the main sontention in -appeal 


is that the applisation is not barred by 
time, besause (¢) notide of the suit waa 
not duly served on Madan Singh and 
(ii) he has proved that he had no know: 
ledge of the deerse more than’ thirty _ 
days before he applied. I take the sasoiid 
matter first. The burden :of proving that 
his applieation, whieh was made 229 days 
after the date of the déstes; was” Within 
time lay on him, Ho: has adlled witnesses, 
who say that he was away at ‘Sindhori 
from November I918--till November 1920 
and that during those two years Sindhori e 
was his ordinaryepMse of ‘residénsa,;, and 
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‘Marra was not. Most of them admit that 
during those two years he paid more or 
lesa frequent visits to Marra, but the 
whole of their evidenae must ba rejested 
as. entirely false in view of the two atate- 
‘ments already quoted, which were made 
by.. Madan Singh’s father Meharban Singh 
and. that made by his unele Chain Singh. 
In November 1919 the former said Madan 
Singh had gone to Sindhori only sight days 
earlier, and said nothing abont his having 
been living there practisally all the time 
for the past year, Again in November 
1920, when Madan Singh, sassording to 
‘himself, had been living in Sindhori for 
two years and had been baek in Marra 
Jess thau a fortnight and sven then had 
been living with his unole and not witb 
his father, all on aseount of quarrels with 
his. father, that father admitted that they 
were joint and lived together, and had 
nothing’ to say about his son’s absans of 
two years but that “for the most part 
he lives with his father-in-law at Sinthori.” 
Ohain Singh .also said in Odatober 1920 
that Madan Singh had left the village two 
months before, without saying -anything 
about his having been living at another 
village for two. years, I find that during 
the years 1919 and 1920 Madan Singh 
was living at hisown home at Marra, with 
_ possible. oscasional visits to Sindhori, His 
grandmother ean only have known about 
the ease through his father, and she was 
_-present in Oourt on the day the decree 
was passed, I find, therefore, that Madan 
-‘Singh’s grandmother knew of the decree 
on the day on whieh it was passed, and 
that his father knew of iton the following 
‘day, at the latest, As they both a 
with him, he must have known of. 
‘within a week. at the outside, even if he 
(was not. present at the Court with his 
father to support his, grandmother on the 


day it waas passed.- ‘The applisation to set . 


aside the ex,-parte deeree is, therefore, 
hopelessly late, even if notiea of the suit 
was not daly served on Madan Singh. 

I am further of. opinion. that. the 
notise of the suit was duly served on 


Madan ‘Singh, It has been assumed mueh - 


too. readily that the ruling in Dwarkabuz 
Ramchandra w. Norman Orantome Macleod (bh 


(1) 2 N. L. R. 63, @ 
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whish quotes Sakina v. CGaurt Sahai (2): 
and those in Ralendro Nath Sanyal vy. Jan 
Meah (3) and Makhan Das v. Manru Lal 
(4) deal with service effected . as in 
this ease, The first three oases are all 
of service effeeted merely by affixing the 
notica to the door of the defendant’s 
residence in his absense, and it was 
held that the notise could “not be served 
in that way till after the serving offieer 
had endeavoured to serve it personally 
with that “due and reasonable diligence” 
whish is specially mentioned. in the Code 


of 1908. But it is to be notiesd that 
the application of the words “after using 
all due and reasonable diligense” in rala ` 


17 of Order V is specially restristad to 
the sase where thera is no agent em. 
powered to assspt servise on bahalf of the 
defendant nor any other person on.whom 
servies ean bə made, and if isolsar that 
where there is sueh a person, the serving. 
ofiser need not make sush diligent efforts 
to effest personal servies, even if tbe 
agent or adult member of the defendant’. 
family refuses to assept servises on his 
still neaessary to prove 
that the defendant."sannot be found,” as 
was held. in Makhan Das v. Mannu Lal 
(4), the last of the four eases mentioned 
above, in whish it was not proved - that 
any. effort whatever had been made to 
find the defendant, who might have been 
just round the next aoruer. Here, how- 
ever, the serving officer was informed by 
the defendant’s father that he was' 33 
miles away, and that seems to me to 


‘establish that he sould not be found sven 
with more than: due and reasonable dili. 
. genge. 


At the very least it establishes 
that he: sould not be -found with that 
lesa degree. of diligensa and pains whieh 


-would justify’ the servise of the notice 


on his father under rale 15 of Order V. 

When this view. of - the law was 
put. to the learned Counsel for tha appeal- 
lant as possible, his reply was that there 
was no -distinetion between the two modes 
of service in the old Code of Oivil Pro- 
ecdure and all the rulings under that 


(2) 24 A, 302; A. W. N. (1902) 68, 
aa 26 0, 101,20. W. N. 674 18 Tad. Deo. (N, a) 


“i 21 Ind, Cas, 614; 35 A, 666; 11 A, Ly J, 875, 
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‘Oode apply equally to them both and lay 
down that an equal, effort to find the 
defendant himself was essential in both 
eases. In sll the eases I have been able 
to diseover there was.no agent or other 
person on whom serviee sould have been 
made on the defendant’s behalf, but the 
arrangement of the words in 
of Order V makes it perfeotly alear that 
whatever may have been the sorrest 
interpretation of the old Oode, the framers 
of the (ade of 1908 meant to lay down 
that if there was susah a person and he 
refused to assept service, the serving 
offiser was not bound to take sush pains 
to find the defendant himself as if there 
were no auch person. Rule 17 lays down 
two elasses of oases in which servise san 
be effested by affixing the notise to the 
door of the house, Toe first is when 
acceptance is refused by the defendant 
himself or, when he ‘eannot be found,” 
by his agent or other proper person. 
The other is where the defendant cannot 
be found by the serving officer after he 
has used all due and reasonable diligenae, 
I hold, therefore, that notice of the suit 
was duly seryed on Madan Singh on the 
24th of November 1919, His application 
to have the ex parte .deeree set aside is, 
therefore, made 199 days after the expiry of 
the 30 days allowed for it, 


OF general reasons for 
the deeree in favour of Madan Singh I 
an see none. 
many why this should not be done. They 
are too obvious to require speeifieation. 
The appeal is dismissed and the appellant 
must pay all the eosts. 


G, R. D. 


Appeal dismissed, 
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On the sontrary there are 
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CALCUTTA HIGH COURT, 
Orvin Ruse No. 9-8 or 1921, 
AND 
Oivic Rute No. 979 or 1916, 
August 18, 1921. i 
Present ¿+— Justico Sir Asutoah Mookerjee, Kr., 
and Mr. Justiae Panton. 
JIVAN KRISHNA CHAKRAVERTY— 
PETITIONER 
versus 
RAMES CHANDRA DAS AND oranas— 
Opposits PARTIES. 
Civil Procedure Code (Act V of 1908), O. XXIII, 73 


-~Qompromise te be recited in entirety —~Decree not. to 
be passed beyond suit. 


When a compromise has been effected between 
the parties to a suit, the proper course to follow 
is to recite ‘the compromise in the decree in its 
entirety, but to pass a decree in accordance there. 
with only in so far as it relates to the suit. [p. 48, 
col, 2. 

Hemanta Kumari Debi y. Midnapore Zemindart Co. 
Ltd., 53 Ind. Oas, 534; 46 I. A. 240; 837 M. L. J, 525 


17 A. L, J. 1117; 24 0. W. N. 177; (1920) M, W. N.- 


66; 27 M, L. T. 42; 11-L. W, 301; 31 O. L, J. 208; 22 
Bom. L. R., 488; 47 0. 485 (P. C.), referred to, 


Applieation for amendment of a desree 
of this Court, dated the «2nd Novem- 


' bər 1917, passed in Appeal from Appellate 
Deeree No. 3230 of 1915, reported as 44 Ind.’ 


Oas, 225, being an appeal froma deeree of 
the Distriet Judge, Ohittagong, passed in Title 


‘Appeal No, 940 of 1914 and dated the 3rd 
‘August 1915, reversing that of the Sadar 
‘“Munsif, Firat Oourt, Chittagong, passed in 


Snit No, 1183/222 of 1913 and dated the 
14th September 1914, 

FAOTS appear from the judgment, - 

Babu Pares Ohandra Sen, for the Peti- 
tioner.—This matter arises out of an appliea- 
tion for amendment of a deeree of this Court 
passed in Jzban Krishna Ohakravartt y. Ramesh 
Chandra Das (1). In that ease the plaintiff 
was one Jiban Krishna Ohakravyerty ‘and 
one of the defendants was one Manindra Lal 
Das. The plaintiff and Monindra sompro. 
mised the suit in this Qourt. In aesordanee 
with the terms of that sompromise Monindra 
exesuted a lease. The appeal was dismissed, 
We now pray that the deeree might be 
amended to the effect that as between plaintiff 
and Monindra there was a sompromise 


‘embodied in the lease whieh was dirested to 
‘pe resorded at the same time that the 


appeal was dismissed. Refers to-.sbetion 152, 
Oivil Prosedura Code. The Court has ample 


(1) 44 Ind, Qas, 225, o > 
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power to amend the desrea by the insertion 
ofthe eompromise as svidensed by the lease. 
I submit the Court’s order would be stultified 
if the eompromise be not resorded in the 
deeree. 


“Babu Dhirendra Lal Khasigir (with him 
Maulvie M. Nurul Huque Ohaudhury), for the 
Opposite Parties.—I submit the sompromise 
was not within the ssope of the suit. Refers 
to Order XXIIT, rule 3 of the Code of Civil 
Proesdure. Therefore the déeree sould not 
be made to give effect to the eompro- 
mise. - 

' Babu Pares Chandra Sen replied briefly, 


JODGMENT.—We are invited in this 
“Rule to amend the desree of this Uourt in 
Jiban Krishna Ohakravartt v, Ramesh Ohandra 
“Das (1), That appeal arose out of a suit 
‘brought by one Jiban Krisha Ohakraverty 
against séveral defenddnts, one of whom 
‘was Monindra Lal Das. Daring the 
-pendeney of tha appeal in this Court, there 
' was 5 sompromise between the plaintiff and 
Monindra Lal Das. The terms of the som- 
_promise were evidensed in a lease exesnted 
by Monindra Lal Das. The plaintiff obtain- 
- ed a Rule calling upon the defendants to 
show eauso why the sompromise should not 
` be resorded. The Ruleand the appeal were 
heard by Mr. Justice Ohitty and Mr, Justice 
-Smither on the 22nd November 1917, The 
Rule was made absolute as between the 
plaintiff and Monindra Lal Das and it was 
dirested that the compromise ba resorded. 
The appeal also was heard, as there were 
_parties to the appeal other than Moniadra Lal 
. Das. The result of the appeal was that it was 
dismissed, The desree was then drawn up 
- in- the following terms: the appeal be, and 
the same is, hereby dismissed,” The plaintiff 
now seeks to have this deeres amended by the 
insertion of a atatement that as between him 
and Monindra Lal Das there was a sompromise 
embodied in the lease, whieh was dirested 
to be reoorded at the same time that the 
appeal was dismissed, The application has 
been opposed by Monindra Lal Das as also 
by the other defendants, In so far as defend- 
ants other than Monindra Lal Das ara 
eonserned, the proposed amendment eannot 
possibly prejudice their position, beeause the 
‘Rule to have the sompromise resorded was 
diseharged so far as they were eoneorned. It 
is equally elear that Monindra Lal Das eannot 
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objest to the amendment of the daeres by the 
insertion of the statement that as between 
him and the plaintif there was a sompromise 
embodied in the lease—-a sompromise whieh 
was dirested by the Oourt to be yresorded. 
It has been argued, however, on hie behalf 
that as the eompromise was not within the 
seope of the suit, no deeree eould be made to 
give effeot thereto under Order XXIII, rule 3, 
Civil Prosedure Oode. This objeation is 
based on a misapprehension of the object of 
this applieation; the petitioner does not seék 
by amendment to havea desres enforsing the 
compromise; he desires solely to have the 
compromise resited in the deerea pursuant to 
the order that the sompromise be resorded. 
Sash a sourse is supported by the desision 
of the Judisial OCommittes in the ease of 
Hemanta Kumari Debt v, Midnapore Zemin- 
dar: Oo. Lid, (2). When a sompromise has 
been effested between the parties, the proper 
sourse to follow is to resite the eompromise 
in the deeree in its entirety, but to pags a 
deores in acsordanee therewith only in so far 
as it relates to the suit. 

The result is that this Rule is made absolute 
and thè desree amended. The desres will 
be amended in the manner following: “Upon 
the hearing of this appeal in a Division Court 
on the 21st and 22nd days of November 1917 


‘along with Rule No, 979 of 1916 it is ordered 


and desreed that the sompromise mene 

tioned in the léase annexed to this deerea 

be recorded as between the plaintiff and 

Monindra Lal Das, and that the appeal be 

and the same is, hereby dismissed.” 

< Ti make no order as to the sosta of this 
ule, 


B.N. È 8, D, Rule made absolute. 


(2) 58 Ind, Cas, 534; 46 I. A. 240; 87 M. L. J. 625; 
17 A. L. J. 1117; 24 O. W. N. 177; (1920) M. W. N. 
86; 27 M. L. T, 42; 11 L. W. 301; 31 O. L. J. 298; 22 
Bom, L. R, 4588; 41 G, 485 (P, C.). = 
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NAGENDRA NATH GHOSH t. SAMBHU NATH PANDE. 


-PATNA HIGH OOURT. 
In. the matis of Birin O-viu Appwat No. 120 
or 1921. 
Desember 1, 1921. 
Present :—Mr, J ustiaa Jwala Prasad 
-and Mr. Justiea Ross, 
-NAGENDRA NATH GHOSH — 
APPELLANT | 
tersus 
SAMBHU NATH:PANDE axp oranes 
— RESPONDENTS, 

Civil Procedure Code. (Act V of 1903), O. V, rr. 10 
to.18, OIX 7. 5,0. XLI, r. 18—Service of summons— 
Duty of appellant to supply identifier —Appeal, dis- 
missal of, 


Under law no obligation is cast upon an appel- 
lant ta supply.an identifier when the peon goes to 
. effect. service of the summons. The identifier refer- 
.red to in rule 18 of Order V.of the ivil Procedure 
Code need not necessarily be one supplied by the 
party. He may be a person in the.village knowing 
the defendant, 

No identifier is required for a service of a notice 
-upon . respondent in an appeal pending in the 
High Court. An appeal cannot be dismissed for 
an appallant not supplying an identifier. 


Messrs. Sarosht Charan M sika and Bitkunth 
Nath Mitter, for the Appellant. 

Mr. Narendra Nath Sen, for the Respond- 
ents, 

‘ORDDE,—This matter haa bean plased 
‘before us for orders on sosount of 
the notice of the appeal not having 
sbaen served on the respondent No, 10, Oa 
the firat ossasion the serving pson-reiurn- 
‘ed the notice unserved on the 22nd of 
July 192!, with a report saying “aingo” the 
.Parwana was made over to me no identifier 
-eame (to me)” Bat apparently the peon 
did not make any effort to find out the 
respondent and it appears that he did 
not even .go to the village where the re- 
spondent resides. Oa the sseond ocsasion, 
however, the peon did go to the village 
and reports that be searshed for 
indentifier, but sould not find him; and aa 
he did not koow either the respondent 
or his residence, be was unable to serve tha 
Parwana, The address. of the respondent 
was given.in the notice and it is tha 
same as -was given in -the summons when 
the respondent in question was-a defend- 
ant in the Trial Oourt aud that summons 
was served upon him in assurdanss with 
that address, [hs peon doss not state 
that he made any effort to find ous the 


4 


rs3pandenb. 


` pain t3 


the. 


raspryadant as tha given addraw of tha 
Pachaps he woald easily hive 
founi out the rasponitent (the addrass 
baing oorrast), if he had taken the lev 
enquire from the witod3393 whom 
hs namas in tha sarvias ratuen as baing 
present at the tims when he went to the 
village, Ib is noteworthy that he does 
not say tbat the witussses did not know 
the respondent or his residenee. 

Under the law no obligation is sasb upon 
the appallant to supply an idontifier.. Order 
V, rules 10 to 17, laya dowa the modes 
in waish servies of summons upon defend- 
ants has to bə effected, RulalS says that 
“when a summoni baa basn served under 
role 16 (tbat is, by delivaring or tander- 
ing a copy of the summons to the 
defeudant psrsonally, ets) tha serving 
pain shall eniorzse, etfs, on or to the 
original saum naas, a raturo statiag the 
time when and the manner in which the 
sum aon3 was served, and the namə and 
addraas of the person (if any) identifying 
the person served and witnessing the delivery 
or tender of the summons,” The identifier 
referrad tə herein need not nosessarily ba 
ong supplied by the party. He may ba de 
parson in the village knowing the defendant. 
Iyan if any identifier was required for the 
servies of a summons upon a defendant, 
no identifier is eertainly required now for 
a servica of a notisa upon a respondant 
in an appeal pending in the High Oourt. 
Rale 14, Obapter I, of the General Rales 
aad Qirenlar Oecdəra, originally required 
the affilavit of the parson (if any) idanti- 
fying tha defendant or respondent served 
with a proaeys of the Coar; bat as early 
as Mareh 1917, tho word “raspondent” in 
that rale was deleted, so that no longer 
any afidavit of an identifier is reqaired in 
qass of a sorvios of prosesses upon respond: 
eats. Bile 25, Chapter L, bearing upon the 
pani was also omitted from the Ganeral Rules 
anl U.csalye Ocders. Ualer Order XLI, 
rala is, an aoosal against the raaipoodent ean 
only bo dismissed on the failure of the appal- 
lant to deposit, within tha pariod fixed, the 
sam required to defray the cost of serving 
the aotiss., Thara is n> rale to dismiss the 
apoaal on assount of tha faijnre 
of thaaposllant togivaan idantifgr. Unier 
Oeler LX, rala 5, a satt may ba dismissad 
on 330003 0f th3 plaistif, was epaligs for 
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the i issue of fresh summons, failing to satisfy 
the Gourt that he used his best endeavours to 
dissover the residense of the defendant who 
was not served, In the present sarea tbat- 
role does not- apply, as the appellant has 
supplied address in whish the residence of 


the defendant has been given. 


The appeal, therefore, at this stage oan- 
not be dismissed and it must proceed. ‘The 
appellant is ready to deposit fresh talbana 
aud the learned Vakil appearing on his behalf 
has alao expressed his desire to take nessssary 
steps to have the notise served upon the. 
respondent, We direst that the nesessary 
deposited by the appellant by 
“to-morrow. The Oourt below is dirested to 
see that every effort ie made by the peon 
of that Court to serve’ the notice upon the 
respondent. The appellant will assist the 
péon inthis respeet, It is unlikely that in 
this important case the respondent, who has 
suoaséeded in the Court below, will ignore the 
notiee and will allow the appeal to go ex 
parte, 


J. P. Order accordingly, 


| SIND JUDICIAL COMMISSIONER'S 
COURT. 
BEVIsI0N APPLICATIONS Nos. 7 anp 8 oF 1920, 
April 29, 1921. 
Fresent :— Mr, Kennedy, J. O. and Mr. 
2 Raymond, A. J. O. 
EMNABAI, wipow or HASSAN, AND orpEis 
— APPL: GANTS 
VvETEUS 
FAKIR MAHOMED AND OTHERBS-— 
OPFONENTS.. 


t 


’ Civil “Procedure Code (Act V of 1508), s. 115, 
0. KAKU, 41, Sch. II, paras. 15, 10— Jurisdiction, facts 
ng; must be patent—Minor—Reference to arbitra. 

tion on behalf of miner—Sanction of Court not ob- 
iained— Reference voidable—-Objection to legality 
of reference and award *wvaruled--Judgment pro~ 
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nounced in accordance with award—Apptal— Revision 
—Award, finality of—Revision where another remedy ` 
avatlable—-Court’s duty where minors are con. 
cerned. 

Facts ousting jurisdiction must be patent on the 
face of the record before itcan be predicated of a 
Court that it has exercised a jurisdiction not 
vested in it by law in terms of clause a) to section 
115, Civil Procedure Code. [p. 5}, col. 2.] 

A reference to arbitration on behalf ofa minor 
without the sanction of the Cqurt is not void but 
only voidable and itis entirely within the province 
of the Court, before which an award is filed in 
pursuance of ‘such a reference, to determine whether 
the reference was void from -its inception» But 
where an objection as to the legality of the award 
on the ground of absence of Conurt’s sanction is 
taken and the Court holds the reference and award 
to be valid, its decision, even if it is erroneous, is 
on @ point of law and as such is not open to 
revision, inasmuch as section 115 of the.Oivil Fro- 


-cedure Code is not directed against conclusions of 


law or facts in which the question of ——— 
is not involveu. [ p. 61,-col, 2. 

| — — Udayar v, Vasudeva diyar, 40 Ind. Cas. 
101; 83M. L. J. 69; 26 0. L. J. 143; (1917) M. W. N.. 
628; 40 M, 793; 6 L. W. 501; 22 0. W. N. 50; 1i Bur. 
LT. 48; 44 I. A, 2614P, 0. ), followed, . 

Merali Visram v. Sherif Devji, 12 Tad. Cas, 687; 36 
B, 105; 18 Bom, L. R. 1017 and Ghulam Hussein v. 
Sakinabai, 19 Ind, Oas, 374; 68, D. B,-146, distin.: 
guished, ` 

- The words “being otherwise invalid” .at the end 
-of sub-clause (1) ic), paragraph 15, Schedule II, 
Civil Procedure Code, are intended to give effect to 
the principle of finality in cases of arbitration, and 
where the judgment of the Court is pronounced 
according to the award under paragraph 16 12), 
not only there is no appeal but there “is no revision 
as well. Otherwise the principle of finality of 
awards would be destroyed. [p. 52, cols, 1 & 2, ] 

Ghulam Khan v. Muhammad Hassan, 29 O. 167; 29 
I. A, 51;12 M. L. J. 77; 4 Bom, L. R. 161; 6 0. W. 
N. 226; 25 P, R, 1902; 8 Sar, P. O. J. 154 (P. O.), 
Lutawan v. Lachiya, 91 Ind, Cas. 989; 36 A, 69; 12 A, 
L. J. 57, Ajodhya Prasad v. Badarul Husain, 41 Ind. 
Cas. 857; 39 A. 489; J5 A, L. J. 427, Batcha Sahib v. 
Abdul Gunny, 21 Ind. Cas, 308; 38 M, 266; 14 M, L. T, 
814; 25 M. L. J. 507; (1914) M. W. N. 142, referred to, 

Srikishin-Rochwmal v. Relumal-Pariomal, 34 Ind, 
Cas, 845; 9 B. L. R. 188, distinguished. 

A High Court will be slow to exercise its powers 
of revision, unless the party applying to the Court 
has no other remedy. [p. 58, col. 1.] 

Irbasappa v. Basangowda, 57 Ind. Cas, 432; 22 
Bom. L, E. 746; 44 B. 595, relied upon, 

When an order is made on a reference to arbitra» 
“tion, and some of the parties concerned are minors, 
the Oourt should endeavour to ascertain, as far as 
possible, that the reference is for the benefit of the 
minors, as in the case of compromise, to which minors 
are parties, [p. 53, col, 1.] : 


* 


Applientiona for revision agıinat an-order 


of Dr, De Souza, Additional . Judicial 
Uommissioner, Sind, dated the 15th Ostober 
1919, — 


EMNABAI 9, FKIR MAHOMED, 


-. Mr, T. G., Elphinston, for the Applieants, 
Mr. Dspchand Ohandumal, for the Oppo. 
nents. y 


JUDGMNET. 

RAYMOND, A. J. 0.—This isan applisation 
in reyision against the order of Dr. Da 
Souza; A, J. O,, djresting an award to be 
. filed. 

- One Hassan Eso died in Ostober 1916, 
leaving him surviving his widow, Emnabai, 
and two minor daughters, the present 
applieants, A woman, Zualekhan, alleged 
that she also was the legitimate wife of 


Hassan Eso, and that hertwo minor sons — 


were his legitimate issue. These two minor 
cons, by their next friend, the Nazir of this 


Oourt, filed two suits Nos. 86 and 345 of 


1917, the former against Emnabai and her 
daughters and their own mother, and the 
latter against the same defendants and the 
brothers of Hassan Eso, In the first suit 
plaintiffs prayed for a dealaration that they 
were the sole heirs of Hassan Eso and 
entitled to the whole property left by him 
at his death, subjeet to the maintenance and 
residenee of the defendants and the marriage 
expsuses of Emnabai’s daughters, and the 
geeond suit was for partition of the prop- 
erty whioh was in joint possession of 
Hassan Eso and his brothers. Whilst the 
suita were pending, referenses to arbitration 
were filed in both of them, the parties agree- 
ing to refer their disputes to their respestive 
Pleaders. Both the referenses bear the 
same date. in Suit No. 86 the referense does 
not purport to have been signed on behalf 
of the minor daughters of Emnabai, and the 
order of the Court theron is “order of 
reference to the arbitration as regards all 
the parties inaluding those who sre minors,” 
In Suit. No, 345 the referenee ia signed by 
Emnabai on behalf of her minor daughtera 
and an order of referense appears algo 
< thereon, 
in both the suits, and the substantial 
objestion raised in the lower Oourt to 
them was that they were invalid as the 
OCourt’s sanetion to the agreement to refer 
had not been previously obtained on behalf 
_of the minors coneerned and the absence of 
this sanetion rendered the referense null and 
yoid and. sonsequently the award was itself 
~ nullity, The -learned Additional Judicial 
Qommissioner was of opinion that there 


The arbitrators filed their awards- 
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was no substanse in the objestion raised 
and dirested the awarda in both the suita 
to. bs filed. It is against this order that 
the present applieation under seotion 115, 
Oivil Prosedure Oode, is filed and Mr, 
Dipshand for the opponents has taken the 
preliminary objection that the revision appli- 
sation is insompetent. Mr. Elphinston for 
the applisants has argued that the ease is one 
whieh somes under elanse (a) to section 115, 
Civil Prosedure Code, inasmuch as the award 
being a nullity, the lower Oourt had no 
jurisdistion to take astion on it and by 
doing so has exereised a jurisdiction not 
vested in it by law. Now [ take the 
law to be that facta ousting jurisdietion 
must be patent on the fase of the 
reeord before it san be predieated of a Court 
that if has exersised a jurisdistion not vested 
in it by law in terms of olanse (a) to sestion 
115, Civil Prosedure Code. Even if Mr, 
Hlphinston’s argument was.eorrest that 
there eculd be no valid referenae to 
arbitration unless the Court had sanotioned 


` the referense on behalf of the minors, that 


would not make the referense . void 
bit only voidable and it would be entirely 
within the provines of the Court, whieh made 
the order of reference, to determine whether 
the referenoa was void-from its ineeption. 
The point before the lower Court was 
whether a referense purporting to be signed 
on behalf of minora without obtaining the 
previous sanetion of the Ooart to the 
exesution of referense was valid, and 
consequently the award thereon, It may be 
that the Court was in error in holding that 
the referense and the awards were valid, but 
that would amount at most to an erroneous 


` desision on a point of law. But as has often 


been remarked, Judges have jurisdiction to 
deside wrongly as well as rightly, and an error 
of law, does not justify interferense by tha 
High Court in its revisional jurisdistion, Aa 
said by the Privy OCounsil in Balakrishna 
Udayar v, Vasudeva Atyar (1), sestion 115 
applies to jarisdietion alone, the irregular 
exersise or non-exeroiso of it, or the 
illegal assumption of it; it is not 
dirested against sonslusions of law or faeta 


_in whieh the question of jurisdistion is fot 


(1) 40 Ind, Cas, 650; 19 Bom. L. R. 715; 15 A. L. J, 
645; 2 P, L. W.101;33 M. L. J. 69; 260, L. J. 148; 
(1917) M., W. N. 623; 40 M. vo 6 L. W. 601; 22 0, 
W. N, 50; 11 Bur, L. T, 48; 44 L A. 261 (P. 0.) 
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involved. Mr. T, G. Elphinston relied on the 
enco of Merals Virrc mv, Sherif Devjt (2) as 
an instanes of interference in revision where 
a Court has exersised jurisdiotion not vested 
‘in it by law. However, a perusal of the judg- 
‘ment shows this ease to be an exceptional 
one, and the errors were patent on the fase 
of the record and the prosedure was entirely 
unauthorized by law from firstto last. In 
Ghulam Hussein y. Sakinabat (3),the other ease 
relied upon by Mr, Elphinston, the High 
Court interfered in révision, as the loxer 
` Court “had usurped a funetion, by its order 
appointing a Commiésionor, whish the par- 
‘ties had appointed the arb‘trator to perform,” 
‘and it held that sueh an order was vot an 
order under section 15 of the Indian 
, Arbitration Act. 

A sesond objestion to the entertainment of 
‘this applisation in revision arises ona eon- 
‘sideration 6f paragraphs 15 and 16 of the 
Sesond Sehedule, Civil Prosedure Code, Para- 
‘graph 15 enumerates eases where an award 
may be set aside, and the words “being 
otherwise invalid” at the end of sub- 
‘slause (1) (4), empowering a Court to set aside 
an ‘award on this ground, do for the first 
time éppear in the Ocdeof 1908 and were 
intended to supersede the Oaleutta and 
6ther desisions, “whieh allowed an appeal 
from a decree based on ah invalid award, and 
‘fo give effeet to the prinoiple of -finality 
‘in ‘eases of arbitration enuneiated by their 

‘Lordships of the Privy Oounsil in Ghulam 
Khan vy. Muhammad Hassan (4),a8 observed 
in Mulla’s Civil Prosedure Code. If an award 
is, therefore, invalid in law, a party has the 
right to impeaeh it and ask the Conrt to sat it 
aside under poragraph 15, but if this applis 
“eation is refused and judgment is pro- 
nouneéed ascording to the award, then under 
patagraph 16 no appeal oan lie from the 
deerse on the judgment, exeept so far as the 
desres is in exeess’ of or not in aesordance 
with the award. In the present oase it is not 
“alleged, mach less proved, thatthe deeree-is 
“in 6xeess of cr not inaseorceanes vith the 
“award, an appeal, ‘therefore, certainly des 
‘not lie. Is an applisation for revision then per- 


2 12 Ind, Cas. 687; 36 B. 105;18 Bom. L, R. 
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ay 19154 “Cas 874765. L. R, — 
- 14: 20.60, 167 29, A612 M. D., J. 77; $ Bom 
-L R. 161;-6 0. W, N. 22t; 25 P, R. ivoz (P, C. ; 8 Sar, 
P, 0, Je 164, 


an award 
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missible P If an applieation for revision were 


allowed in eases of the nature before us, then 
the prinsiple of finality, whieh is sought to be 
introdtsed in awards, would be destroyed. , 
In the Privy Counsil ease of Ghulam Khan v. 
Muhammad Hassan(4) their Lordships express 
B strong opinion in favourof finality of awards, 
And in the ease of Lutawan v. Lachiya 
(5) the Chief Judge i in his judgment at page 
74* observed: “ib seems to me that it was the 
olear intention of the Legislature by this 
amendment of the Oode that ob- ` 
jecticns to the award on the ground of 
invalidity from any. eange whatever 
should be decided by that Court (the Court, 
making the order of referense) and by no 
otber Court,” 
later desision in the ease of Ajodhya Frasad 
v. Badarul Husain (6), where it was held that 
in view of paragraphs 15 and 16, Sehedule II, 
Civil Prosedure Ocde, the question whether 
there had been a valid referense to arbitra- 
tion waaa question reserved for the desision 
of the Trial Court and ought not to be 
made the subjeet of the revisional jaris- 
diotion of the High QOoart. In the ease of 
Baicha Sahibey. Abdul Qunny (7) it was 
held that when an application is made to 
set aside an award and judgment is pro- 
nounoed assording to the award, the judg- 
ment so pronouneed is final noder elanse 16 
(2) and that a revis on petition to set aside 
is more objestionable than ‘an 
appeal, 
Mr, Elphinston laid great stress on the 
judgment in the ease of Sriktshin Rochumal - 
v, kelumal Partomal (8), as indicating that 
the High Court sould interfere under 
seation 1.5, Oiv.l Proseduie Oode, to reetify 
the prodeedings of.the lower Oourt even 
when a judgment is given -in terms of the 
award. It must be noted that the eireum- 
stances under whieh the High Court inter- 
fered in this ease are escentially different 


from those in the present ease and may be: 


gathered from the remarks at page 18:f of 
the judgment. The High Court held that 
revision of the prosesdings of the lower 
Court wae nati forbidden by Ghulam Khan's 
(5) 2) Ind Cas 959; 86 A. 68; 12 A. L. J. 67, 
(6) 41 Ind. Cas. 857; 39 A, 48-1 15 A, L, J, 427, 
(7) 21 Ind, Cas 40a; 88 M. 266; 14 M. L. —* wis; 25 
M. L. J. 607; (.914) M. W.N. 142, 
(8) 34 Ind Oas. 845; 98. L. R. 183. 
—“WPage of 56 A. TH. y Se ee 
t Page of 95, ki Bi Bd. | 


This veiw was assepted ina 4 
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case (4) in sasos whora the Trial Court, after 
the award has been delinered to it, ormmits 
a material irregnlarity by the adoption of 
a prosedure opposed to law, and that revision 
on sush gronads does not impugn the award 
but rather the prosedure of the Court in 
dealing with the award, In tha present oase 
it is the award that is soughtto bə im- 
pugned, and not the prosedure of the Court 
in dealing with the award after presentation 
to it, 

` Lastly, in this ease it must be observed 
that the applisants ara not withouta remedy 
by suit, and tn my spinion it is this remedy 
that they skould have adopted. In the 
ease of Irbisappa v. Basangowda (9) it was 
laid down that the High Court will ba slow 
to exercise its powers of révision, under 
sestion 115, Civil Proasdure Oods, unlses 
the party applying to the Court has no 
other remedy. It will not exersise thease 
powers where the proasedings whioh are 
sought to be revised are purely summary 
proseedings whieh do not finally deoide 
the disputes betwean the parties, 

Ono all these grounds I am of opinion that 
the preliminary objestion that the applisa- 
tion for revision ia insompatent must be 
-upheld and the applisations dismissed with 
_ eosts, 

In oonslusion I would observa that 
when an order is made oa a referensa to 
arbitration, and some of the parties consern- 
ed are minor3, the QOourt should endeaviar 
to assertain, as far a3 possible, tnat the 
referanse is for the benefit of the m nors, as 
in the aass of a sompromise, to whioh minors 
are parties. 

” Kanneoy, J, O,—TI agree. 
8. D. Application dismisse?. 


(9; 57 Ind. Cas. 432; 22 Bom. L. R. 718; 44B. 
595, 
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NAGPUR JUDICIAL COM MISSIONE VYS 
COURT. © O 
First Civic Appest No, 5 or 1924, 
Daaamber 19, 1921, 
Present :—Mcr. Hallifax, A. J. O; and 
Mr, Dhobley, A. J.O. 
B. B. Seth JIWANDAS AND ANOTAR 3— 
APPL10aNTS—APPELLiRTS 
versus 
Musammat J åNKI— NoN- APPLICANT — 
Reso NDENT ae 
Court of Wards—Guardian, simple money-bond exe. 
cuted by—Acknowlelgment of pre-emisting debt— 
Liability of minor —Personal decree — Arrest ~Civil Pro. 
cedure Code (Act V of 1908), s 58—C. P. Court. of 
Wards Act (XXIV of 1899), s. 31—Ratification-—Mort. 


. gage—Personal liability of mortgagor. 


A decree for the payment of money can ba 
granted on a simple money-bond executed: by the 
guardian of a defendant during his minority for an 
antecedent debt due by him, which contd hava been 
recovered from his estate at the time [p. 56, col. 2; 
p- 57, col. 1.] à 

The guardian: of a minor as also the Court of 
Wards cannot create a parsonal liability in the ward, 
but he has a right to acknowledge a pre-existing 
liability on the part of the ward in respect of 
which a decree could be passed and for thig to 
execute a bond on the basis of which a deoree against 
the minor may be passed [p. 54, col. 2; p. 57, col, 1.] 

Muhammad Mumtaz Ali Khan v. Farhat Ali Khan, 
28 A. 894atp 404; 50. W. N. 881; 28 I. A. 190: 8 
Sar P. C. J. 85 (P. 0.1, Waghela Rajsanji v. Shekh 
Masludin, LL B 5541; 14 I. A. 89; 11 Ind. Jur, 815: & 
Sar. P O. J. 16; 6 Ind. Dec. (N. s.) 364 (P.O), 
Gulab Singh v. Raja Gokuldas, 19 Ind. Oas. 521; 9 
N. L. R 117; 17 0. L. J. 6:9; 17 C. W. N. 918; 15 
Bom. L R. 613: (1913) M. W. N. 642; 14 M. L, T, 
55 10 0, 78%; 25 M. L. J. 179; 40 I. A, 117P. C.), 
referred: to. 

Waghela Rajsanjt v. Shekh Masludin, 11 B, 551; 
‘41 A 8411 Ind Jur 3:5; 6 Sar P.O. J. 16:6 
Ind Dec (x.s} 364 (P. 0.), Tukaram Manaji 
v. Ramchandra Hari Peshkar, 2 N. L. 8.25, Jhitibai 
v. Tejnal, 4 Ind Oas. 35: 13 N. L. R. 109, 
Subramania Ayyar [Krishnarwami Ayyar]v Arumuga 
Chetty, 26 M. 880, Sobhanadri Appa Rau v. Sriramulu, 
17 W.22': 6 Ind. Deo (N 5.116%, Bachubai vy, 


. &hamji Jadowji,9 B. 543 at p. 551; O Ind Jur. 222; 


5 Ind. Deo x.s.) 357, Indur Chunder Singh v. 
Radhakishore Ghore, 19 O. 507; 19 I. A. 90: 6 Sar. P, 
O. J. 185; 9 Ind Dec. {N s.) 782, distinguished. 

A personal or money-decree does hot necessarily 
carry with it a right to arrest the judgment-debtor. 
[p. 55, col, 2; p- 56, ool. l; p. 57, col 1&2] 

Per Hallifax, A.J, C.—The powers ofa Court of 
Wards over the property of a ward are the ordinar 
powers of the guardian of a minor, snpplementéd 
by certain additional powers conferred by the C. P, 
Court of Wards Act, and there is nothing in that 
Act conferring power on the Court of Wards to bind 
the ward’s estate by a simple money-bond, so that 
a decree for the payment of money could be eob. 
‘tained on it, its powers in this respect being co. 
extensive with those of an ordinary ’ guardian of 8 4 
minor. [p. 56 col, 2) 
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Section 31 of the Court of Wards Act does not 
forbid ratification of agreements by a ward, after 
restoration of his estate, made on his behalf by the 
Court of Wards while the estate was under its 
management, as the section deals only with pro- 
mises made by the ward personally. ip. 57, col. 1.] 

In every mortgage there is a personal covenant 
to pay, unless the contrary is expressly stated or 
appears by necessary implication from the terms of 
the bond. Where there is no express covenant, that 
necessary implication arises out of the terms of 
most foreclosure and many usufructuary mortgages, 
but pot ont of those of a mortgage for sale. -[p. 55, 
col. l, 

Ram Narayan Singh v. Adhindra Nath Mukerji, 
38 Ind. Cas, 932; 44 O. 388; 21 M. L. T. 12; 15 A. L.J. 
107; (1917) M. W. N. 94 32 M. L. J. 39; 250. L, J. 
121; 21 C. W. N, 383; 19 Bom. L, B. 194; 441. A, 
87 (P. O.), relied upon. f 

The term “personal decree,” though frequently 
used in commentaries, is nota statutory term and 
it is not every personal decree that includes the 
right to arrest a judgment-debtor, for example, a 
personal decree when passed against a woman does 
` not involve any liability to arrest. [p. 56, col. 2; p. 
56, col, 1.] l 

There is no provision of law whioh would protect 
a judgment-debtor from arrest under a deoree for 
the payment of money properly passed against him, 
solely on the-ground that the decree was based on 


a document executed on his behalf by his guardian: 


during his minority. [p. 56, col, 2; p. 57, col. 1.] 

Per Dhobley, A. J. O.—The proposition that no 
money-decree is possible which does not carry with 
it a right to arrest the judgment-debtor is not 
correct. There are some decrees in which that 
right does not exist, the remedy of the decree. 
holder being. only against the property of the judg. 
ment-debtor. A money-decree against a female or 
against the legal representative of the deceased 
debtor are instances in point. [p. 57, cols, 1 & 2.) 


Appeal against a desree of the Additional 
District Judge, Hosbangabad, dated the 
16th November 1920, in Oivil Suit No. 15 
of 1914. 

Dr, H. S. Gour, Messrs, J. O. Ghosh and 
J. Sen, forthe Appellants, - 4 

Mr. Y, Bose, for the Respondent. 
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Harray, A. J, O,—The only question 
involved in this appeal is whether the plaint. 
iffs, who hold a decree for sale on a mortgage 
and have sold the mortgaged property in 
execution, are entitled to a money deeree 
under Order XXXIV, rule 6 of the Code of 
Civil Proaedure. After assuming the manage- 
ment of the: defendant’s estate the Oourt 
of Wards acknowledged a debt due -to the 
plaintifis by the grandfather and father 
ofe her deveased hreband, and as sesurity 
for ‘that debt exeeuted the’ mortgage in 
puit in tbeir favour on her | behalf, Tae 


£ f e 
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mortgage suit man filed after the Oourt 
of Wards had relizquished the management 
of the estate. In the lower Court it bas 
been held that the plaintiffs are not en- 
titled to a morey decree, firstly, besause 
there was in the mortgage-deed no personal 
eovenant to pay the mortgage-money, ard 
secondly, besause the Court of Warda sould 
mot enter into any eontraet, the result of 
which would he to throw a personal 
liability on the ward. Against this desision 
the - plaintiffs have appealed. 

The view taken by the learned Ad- 
ditional Distriet Judge is supported . by 
the following passage in the judgment 
of Drake-Broekman, J. O., in Gulab Singh 
v. Raia Seth Gokuldas (Firat Appeal No. > 
29 of 1906): “There seems to be no good 
reason for refusing to pronounee in thia 
litigation upon the question whether the 
defendants will be personally liable for 
any deficit in the sale prosseds of the 
mortgaged property, The Court of Wards 
had all the ordinary powers of a guardian 
over a -ward's property, supplemented by 
certain additional powers given by Statute; 
Muhammad Mumtaz Ali Khan v. Farhat 
Ali Khan (1). But those additional powers 
do not inelude binding a ward by a 
personal eovecant, and it is well-settled 
that an ordinary guardian eannot sontraot in 
the name of a ward so as to impose on him 
a personal liability; Waghela Ra‘sanjt y, 
Shekh Masludin (2). 1, therefore, hold 
that it will not be open to the plaintiffs 
hereafter to obtain a deeree under sestion 90, 
Transfer of Property Act, against the 
defendants personally.” — 

The fasts of that sase wore very 
similar to those bəfore us now, and the 
mortgage there also was security fora debt 
due by the ward at the time of its exeeuticn. 
If the view expressed is to be assepted as 
sorreet, the present appeal muat be dismissed, 
The ease went before the Privy Ooupoil in 
appeal and the judgment of their Lordships, 
reported as Gulab Singh v. Raja Gokuldas. 
(3) confirmed that of this Court. This 

1} 28 394 ‘ i 
: Saz, P. G.J, 86 (P * 5 O. W, N. 881; 28 I, A. 190; 

) 11 B. 651; 14 L A, 89; 1 . 315; 

a gama in R an neg 
as. 521; . L. R. 117; 17-0. L, J, 

AA Tae ae ee 613; sig) as 

ett (P. 0), ; . 784; 25M. L, J, 179; 40 J, 
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partisular point, however, did not and sould 
not arise befora their Lordships, as the 
appeal before tham was by the defendant 
ia whose favour it had baen desidad by this 
Oourt, The appellants’ learned Jounsel was, 
therefore, right in saying that the view of the 
learned Judieial Commissioner sould not be 
said to have reseived the approval of their 
Lordships and that the question was still 
open aud required’ ra-eonsideration. 

. It was pointed ont by their Lordships 
or the Privy Conneil in Ram Narayan 
Singh v. Adhindra Nath Mukerji (4) that, 
in sonsidaring the quaation if thera ia any 
personal liability on the part of a mortgagor © 
for paymant of that portion of the loan and 
interest whieh romains unsatisfied out of the 
mortgaged property, “it must be borne in 
mind (4) that a loan prima facie involves 
sush. a personal liability; (sí) that such a 
liability is not displased by the mera fast 
that sesurity is given for the re rayment of 


the loan with interest; but (siz) that the | 


nature and tarms of anoh gesurity may naga- 
tive any personal liablity on the part of the 
borrower,” In every mortgage there is a 
personal sovensut to pay, unless the sontrary 
is expressly stated or appsara by nesessary 
implication from the terms of the bond. 
Where there is no expresa aovenant, 
that nesessary implieation arises ont 
of the terms of most foreslosure and many 
usufrnoatuary mortgages, bat not out of those 
of a mortgage for sale. Thera are in fast 
in this, as in prastioally all simple mort- 
gages, two separate: sontraets engrossed on 
one piese of paper, Ons is a simple money- 
bond, reeiting the fast of the loan and 
the liability of the debtor to re-pay it by 
a sertain time and under sertain eonditions. 
The otheris a mortgage bond hypothesating 
eertain immoveable property as seeurity for 
that re-payment.- This besomes elesrer when 
if is remembered that two different periods 
of limitation are allowed for the enforee- 
‘ment of the two remedies. Now we are 
no longer eoncarned with the mortgage- 
bond at all, For all present purposes the ° 
suit ean be regarded entirely as one filed 
by the plaintiffs against the defendant after 
the relinguishment of the management of 


(4) 88 Ind. Cas, 932: 44 O. 888; 21 M., L. T. 12; 16 A. 
LJ. 107; (1917) M. W. N, 94; 32 M. L, J. 89; 25 0. 
L, J. 121; 21 0. W, N. 833; 19 Bom. L, R. 194; 441. A. 
. 87 (P. G). 


In thair favour by the 


her estate by the Oourt of Wards, on a 
simple money-bond exesuted on har hbahalf 
Court of Wards 
during that managa nant, for a sum then dug 
by her for whieh a desres for the payment 
of money sould hava been obtained against 
har at that time and exasuted by the 
attashment and sale of her property, The 
question for sonsideration then is narrowed 
down to this, Oana deares for the payment 
of money be granted in suoh a suit? 

The issue has been slouded in argu- 
ment by the use of the term “personal 
deeres.” This is frequentin commentaries 
but, as far as I am ‘aware, is not to be 
found in the text of the Civil Prosedure 
Code or in any published judgment. The 
terms there used ara “a deares for the pay- 
ment of money” and “personal liability” and 
“a desros against the defendant personally.” 
Used in the sense of a desrea onforsing a pør- 
sonal liability or s dearae for the payment of 
money, the expression “personal deeree” is 
un-objestionable, but, as often happens with 
aonvenient phrases, its restrieted sense is 
forgotten and arguments are based on its 
owa wider meaniag, Hera, for instanse, 
beaauss the desras elaimed by the plain- 
tiffs was ealled a “personal desres,” it was 
assumad that theie alaim was for a deeree 
whioh sould be eresuted by the personal 
arrest of the defendant, It was then 
asserted that it was illegal and impossible 
to arrest a judgment-debtor on a desree 
for the payment of money based on a 
dosument exesuted by his guardian during 
his minority, and also that every “personal 
decrees” must inslude the right to arrest 
the judgment-debtor.: The nesessary result 
of these premises, if they were eorreet, 
would, of sourse, be that no deoree for 
the payment of money sould be passed in 
suah a ease as this is. Tha premises are, 
however, slearly ineorreet. The plaintiffs 
sould not ask for a desrea empowering 
them to arrest the defendant, besause sation 
56 of the Oivil Prosedure Jode exempta all 
women from arrest in exesution of a desree 
for the payment of money, and they did 
not in fast ask for such a dearee. Further, 
I am aware of no provision of law whieh 
would protest a judgment-debtor from 
arrest under a deres for the payment of 
money properly passed against him, solely on 
the ground that the ater was based on 5 
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dosument exeeuted on bis behalf by his guardi-. 
an during his minority. And finally sestion 
53 of the Code furnishes an example, amongst 
others, of the possibility of what bas been eall. 
ed a “personal desree” whieh does not involve 
any liability to arrest. | 

I am in entire agreément with the 
dicta quoted above in the passage from 
the judgment of Drake-Broekman, J. O., 
in respeet of the powers of the Court 
of Wards over the property of 2 ward, 
They are the ordinary powers of the 
guardian of a minor, supplemented by. 
eertain additional powers conferred by 
Ast XXIV of 1899 (O. P. Oourt of 
Wards). And there appears to be nothing 
in that Ast conferring power on the Court 
of Wards to bind the ward’s estate by a 
simple money-bond, so that a deeree for the 
payment of money sould be obtained on it, 
If, therefore, the, guardian of a minor bas 
not that power, the Court of Wards eannot 
have it. The question for sonsideration is 
then still further narrowed down to this. 
Oan a deoree for the payment of money be 
granted on a simple money bond oxeouted 
by, the guardian of a defendant during his 
minority for an antecedent debt due by him, 
whieh sould have been recovered from his 
estate at the time? 

The learned Advoesate for the appel- 
lante, in urging that this question is to be 
answered in the negative, relies on the ruling 
of their Lordships of the Privy Connoil in 
Waghela Rajeanyt v. Shekh Masludin (2), on 
whieh the judgment of this Court in the ease 
quoted above wás based, as also those in 
Tukaram Manaji v. Ramolandra Hari Feshhar 
(5) and Jhiiibai v. Te;mgl (6), But what waa 
there laid down by their Lordships is that 
the guardian sanvot creata a personal liability 
in the ward. Here tha personal liability 
was already in existence, and the exeention 
of the bond did liltle more than extend the 
period of limitation, Their Lordehips son- 
seived “ ‘that it would be a very improper: 
thing to allow the guardian fo make aove- 
nants in the name of ‘the ward, so as to 
imposes personal liability upon the ward,” 
The eovenant made by the guardian here 
did not impose any personal liability on the 
ward, buf merely — an existing lia- 
bility. 

(5) 2. N. L, R. 25, 

(6) 41 Ind, Cas 85; 18 N Is R, 109, 
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In the ease of Subramanta Ayyar [ Krish- 
naswams Ayyar, v, Arumuga Ohelty (7) 
the Privy Counsil ruling was distinguished 
in the same way by the High Court of Madras, 
In granting a deeree for money to the extent 
of the defendant’s share in the aneestral 
estate on a promissory note executed on his 
behalf during his minority by his mother. 
the learned Judges, Sir Arnold White, O, J., 
and Mr, Jnstise Benson said: "AE the time 
of the exeeution of the note the defendant’s 
share of the ancestral estate was liable in 
reapeot of the original debt. His guardian 
had authority to asknowledge this liability, 
provided it was not barred by limitation. 
See the ease of Sobhanadrt Appa Rau v. 
Sriramulu (8), The Privy Conneil eases 
relied on by the appellant, Bachubat v, 
Sham: Jadowji (93, Indur Ohunder Singh 
v. Radhaktshore Ghose (10), are not in 
point. In these oases a guardian’ purported 
to sontrast on behalf of a ward so as to 


-impose a personal liability on the latter, 


there being no pre-existing liability on the 
part of the ward at the time the guardian 
entered into'the eontract.”” [The eitation of 
the sase of Bachubat v. Sham. Jadow;t (9) 
appears to be:the result of some mistake, as 
the report of the ease begins on page 536. 
of the Volume and that of the judgment on 
page 552, and it is not a Privy Counsil esse 
and has nothing whatever to do with the 
point under diseussion]. The same distine- 
tion is to be found in the judgment of 
Ismay, J. O, in Tukaram Manajt v. Ram. 
chandra Hari Feshkar (5), and on a oareful 
perusal of that of Stanyon, A. J.O, in 
Jhitibat v. Tejmai (6), already mentioned, 
though the head-note* of the published report 
of the latter ease is mieleading. 

The defendant also seems to be liable 
from another point of view. After her estate 
had been restcred to her ‘by the Court of 
Wards, she exesuted-the dosument filed as 
Exhibit P. 2, by whish she agreed to sell 
the mortgaged property and other proparty to 
the plaintiffs in full satisfaction of the debt 
then due on the mortgage. This agreement 


(7) 26 M. 230, 

(8) 17 M. 221; 6 Ind. Dec, (N. s.) 162. 

(9) 9 B. 536 at p. 561; 10 Ind. Jur, 222; 6 Ind, Dee, 
(N s.) 857. 
Ind. Dec N. £. Faz h 


“*Head-note of 18 N, Le Bi—[LEd.] 
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fell through, bat it isan express’ promise to. 
pay the debt, though -in-s partienlar-way, and 
amounts to. a ratifieation of the parsonal' 
lisbility. Sueh aratifisation is not forbid- 
den by section 31 of the ‘Court of Wards 
Ast, as that seetion deals with promises. 
made by the ward personally and not with 
those made by the Court of Wards-on 
behalf ofthe ward. The result is that-the 
order ofthe lower Oourt is to bə set aside 
and the plaintif must be given a deeres 
ordering tbe defendant to pay them the 
balanse still “due -on the mortgage-decres. 
~ ‘The sosis of the proeeedings in both Courts 
will be paid by the respondent. 
DHOBLET, A. J. C.—lL agree with my learned 
brother that the appeal should be allowed 
and the plaintiffs given a decree for the 
balanee atill dae on the mortgege-desree, 
There was already an existing debt whioh 
the ereditors eould have realised from the 
property of the ward after obtaining a 
decree against her. The debt was of 
sueh a nature as to make the property in 
_her hands liable for its satisfaction. The 
Oonrt of Wards by exesuting a simple 
` ‘money bond for that debt did not in any 
way inorease the ward's liability, but merely 
eontinned it, by acknowledging it and 
extending the period of limitation for its 
recovery. I may, however, observe. that 
for the purposes of the present case ib is 
unneeessary to deside or even to express an 
opinion on the question as to whether in 
‘such easss the ereditor can, on the minor 
attaining majority or on the Court of 
Wards releasing the management of the 
ward’s estate, proseed against him person- 
ally, that is, by his bodily arrest, or who- 
ther his remedy will be seonfiaed to his 
proseeding only against the property. This 
question doas not arise in the present oasa. 
The ereditor has not askad and eonld not 
ask for the jadgmert-debtor’s arrest, as 
she is a female and, therefore, exempt 
‘from arrest. A dasision on this general 
question either way does not in the least 
affect the result of the present appoal. 
The proposition put forward by the respond- 
ent’s learned Advosate that no money desred 
is possible whish does not oarry wita if a 
right to arrest the jadgment-debtor, i3 not 
eorreat, Thereare some deerees in whieh 
that right dosa not exist, the remedy of the 
deeree-holder being only against the property 
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of the. judgmoent-debtor. A money-deerea 
againat.a female or against the legal repre- 
sentative of a deseased debtor are instaness 
in point, In the last ease the ereditor ean 
prossed only against the assets of the 
deseassd in the possession of the jadgment- 
debtor whish he has not duly applied, 
except in the spesial ease of his failing to 
satisfy the Oourt of sush due applieation. 
8. D. Arpenl allowed. 





CALOUTTA HIGH COURT. 
Letrers Patent Appagat No, 1 or 1920, 
Anguet 27, 1920. 

Present: —Sir Asutosh Mookerjee, Kr, Acting 
Chief Juatiee, Mr. Justies Fieteher and 
Mr. Justise Rishardson. 
ANILABALA OHOWDHURANI— 
APPELLANT 
teraus 
DHIRENDRA NATH SAHA— 
RESPONDENT, 

Lunacy Act (IV of 1912), ss. 37, 38, 62—Lunacy 
—Inguisition application—Jurisdiction—High Court 
and. District Court—Civil Procedure Code (Act V of 
1908), s. 20—“ Reside,” meaning of—Animo remdendi, i 


In a case where an alleged lunatic is subject to. 
the jurisdiction of & High Court under section 37 
of the Lunacy Act, the District Court has no 
jarisdiction under section 62, even though the 
person may reside within the local limits of the 
jurisdiction of the District Court. The jurisdictions 
of the High Court and ‘the District Court are not 
concurrent, but the jurisdiction of the High Conrt 
excludes that of the. District Court [p. 60, col, 1,1 

An alleged lunatic lived in Caleutta during nine 


- or ten. months on an average every year and two or 


three months at Pabna at his ancestral house. At 
the time of making sn application for his inquisition 
in lunacy in the Court of the District Judge of Pabna 
he was in Pabna ; 


Hetd, that the alleged lunatic had two places of 
residence, one in Celoutta and the otherin Pabna, but 
that as resident in Calcutta he was subject to the 
jurisdiction of the High Court under section 38 
of the Lunacy Act and that he did not cease to be 
subject to the jurisdiction of the Caleatta High 
Court by his going to Pabna and that, consequently, 
the District. Court at Pabna had no jurisdietion under 
section 62 to entertain the proceedings for hig 
inquisition, 'p. 63, col. 2,] 

Sophia Orde v. Skinner, 8 A. Ql at p. 101; 7 IL A, 
198; 7 C. L. R. 235; 3 Suth. P, O. J. 788; 4 Ind. Jur 
476; 4 Sar. P. O. J. 178; 2 Ind. Deo. (N. s.) 28 (P, C} 
Srinivasa Moorthy v, Venkatavarada Ayyangar, 11 Ind 
Cas, 447; 34 M 257;15 O. W. N. 74ie8-A L.J. Wd 4. 
18 Bom. L. R. 520; (1911) 2 M. W.-N. 876; 14 O 


L. J. 64; 21 M, L. J. 839 10 M. L. T. -263 iP. 0.) . 


relied on; a. f 
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Grimstone, Ha parte, (1772) Ambl. 706; 27 H. R. 
458, Burford (Corporation of) v. Lenthall, (1743) 2 
Atk. 551; 26 E. R. 781, Fitzgerald, In re, (1805) 2 Sch, 
& Lef, 432: 1 Li. &G. 20, Manikchund y. Johnson, 
(1785) Morton 181; 1 Ind. Dec. (o. s.) 954, Vencata- 
spur v. East India Co., (1816) 2 Strange (N. o.) 199; 
5 Ind. Deo. (0. 8.) 336, Maharanee of Lahore, In the 
matter of, (1848) Taylor 428: 2 Ind. Des. (0. 8.) 256, 
R. v, North Curry, (1826) 4.B, & 0. 953 at p. 959; 
107 E R.1813; 7 D. & R. 434; 4 L, J, (0.8) K. B. 65, 
referred to, J 

The term “residence ” may be used in two senses, 


the ons denoting the personal habitual habitation, the’ 


other the constructive, technical and legal habita. 
tion. When a person has a fixed abode where he 
dwells with his family, there can be no doubt as 
to the place where he resides: the places of his 
personal and legal residence are the’ same. When, 
on the other hand, a'person has no permanent 
habitation or family, but. dwells in “different places 
as he happens to find employment, there can equal- 
_ ly be no doubt as tothe place where he resides: he 
must be considered as residing where he actually 
or personally resides.: But some individuals have 
permanent habitations, where ‘their families con- 
stantly dwell, yet they pass great: portions of their 
time in other places; - such persons have a legal 
residence with their families and a personal resi- 
dence in the other places, and the word “reside” may, 


with respect to such persons, be used in relation — 


to either their personal or their, legal residence. 
[pe 62, col 1] : 
‘Kumud Nath Roy v. Jatindra Nath, 9 Ind. Cas, 189; 
88 C.:394; 18 0. L. J. 221; 15 O. W. N. 899, Brewll, 
= Ep parte, Bowrie, In re, (1880) 16 Oh. D. 484 atp. 487; 
50 L. J. Oh. 384; 43 L. T. 680; 29 W. R. 298, Ford 
v. Drew, (1879) 50. P. D. 59; 49 L. J. C. P. 172; 
41 L, T. 478;28 -W. R. 187;44 J.P, 58, Lewis v. 
Graham, (1888) 20 Q. B. D. 780; 57 L. J. Q. B. 376: 59 
L. T. 35; 836 W., R. 574, Madho Prasad v. Walton, 20 
Tnd, Cas. 370; 18 O. W. N. 1050, Mahomed Ghufli v, 
Laldin Abdula, 3 B. 227; 2 Ind, Deo. (N. 3.) 153, 
Gosvami Shri v. Shri Govardhanlalji, 14 B. 541; 7 
Ind. Dec. (n.g.) 825, Bright v. Bright, 4 Ind. Cas, 
419; 38 0 964, Ram Paul Singh, In re,8 O.L. R. 14, 
DeDomet, In the matter of, 21 O. 684 10 Ind. Dec. 
(N.B) 1052, Radha Gobinda v. Nabadwip Chandra 
Pal, 81 Ind. Oas, 10; 19 0. W. N. 1027, Hawley, In re, 
(1866) 1 Daly 633, Walcot v. Botfield, (1854): Kay 
534; 101 R.. E, 719; 18 Jur. 570; 2 W. R. 298; 2 Eq. B. 
768; 69 E. R, 226, Fillingham v. Bromley, (1828) Turn. 
& R. 530;. 24-R, R. 136; 37 B. R.: 1204, Moir, In re, 
Warner v. Moir, (1884) 22 Ch. D 605; 53 L, J. Oh. 
474; 50 L. T. 10: 82 W.R. 377, Wright, In re, Mott v. 
` Issett, (1907) 1 Oh. 231;76 L. J. Ch 89; 95 L. T. 697, 
` Douglas v. Mayor, (1853: 2 Duer 110, People v. Tam 
Qommissioner, (1891) 16 N. Y. Sup., 834, Start v. 
Leonard, (1875) 87 N. J. L. 732, Newcomb, In re, 
(1907) 192 N. Y. 238 at p 250, Gulf Railway Oo. v> 
Overton,. (1903) 107 S. W 7latp 79; Vencatasa v. 
Sashachella, (1803) 1 Strange (xN. 0) 146; 5 Ind, Dec, 


(o.3.) 77, Duhan v. Mendes, (1809) Morton 147; 1. 


Ind. Dec. (o 8.) 967, Madoo v. Balloo, (1818) Morton 
149; 1 Ind. Deo: (0. 8.) 963: Ramalingam v. Sashian, 
(1813) 2 Strange (N. o.) 80; 5 Ind. Deo. {o.s : 274, 
- Heatley v. Maegrthur, (1828) Morton 159; 1 Ind, Dec. 
* (o.s) 974; Ram Lochun v. Guddadhur, (1818) 2 
æ Morley 162, 8 Ind. Dec. (o. s.) 882, Ramenderdeb v, 
Kistno Mohan, (1819) 2 Morley 186; 3 Ind, Dea 
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(0. 8.) 899; Ward v. Hem Turrickchunder, (1819) 2 
Morley 171; 3 Ind. Deo. (0. 8.) 858, Samdchurn v. 
Hurrynath Roy, (| 821) Morton 176 note; 1 Ind Deo. 
(o s.) 936, Khamah -Dossee v. Bibpersaud, 11836) 

Morton 191; 1 Ind, Deo. (0. s) 989, Golucknauth v, 
Raj Kissen, (1841) Fulton 401; 1 Ind Deo. :0. s. 883, 
Nishadiney v. Kali Kristo, (1884) Ooryton 24, Iri- 
nivasa Moorthy v. Vencatavarada Ayyangar, 29 M. 
289; 16 M, L. J. 238; 1 M. L. T. 71, referred to, 

“The word “residence” should not be construed 
narrowly as having always a reference to” animo 
residendi, In the oase-of a lunapic it should be 
interpreted as implying not intelligent residunce, 
bat bodily presence [p 63, cols. 1 & 2.] 

Whithorn v “Thomas, 11844) 7 Man. & G. 1; 8 Scott. 
N. R. 788; 14 L J.C. P. 38: 8 Jur. 1008;65 R R. 633; 
135 E. R. 1, Edinburgh Parish Council v. Locit Govern. 
ment Board of Scotland, (1915) A. U. 717; 84 L. J. P. 
O. 121; 113 L. T. 50; 79 J. P. 289; 13 L. G. B. 918, 
Edinburgh Parish Council v. Local Government Board 
of Scotland, (1914) 8 O. 241; 51 Ba. L. R..192, Kallonas 
v. Collector of Backergunge ‘Durant y. Chandra Nath}, 
11 W. B.109; 2 B. L. R. 246, referred to., 


‘Letters Patent Appeal against the judg- 
ment.of Mr. Justice Tenuon and Mr, Justise 
Beashroft, in Appeal frora -Order No, 139 
of 1919, reported as 57 Ind. Cas. 768, ` ` 

Babu Mahendra Nath Roy (with him Babus 
D. L. Kastgir, Pramatha Nath Baneree and 
Tarakeswar Nath Mitter), for the Appellant, - 

Babu Dwarka Nath Ohukerbutty (with him- 
Babus Prakash Ohandra Pakrost, Bipin Behari 
Ghose and Bira) Mohan Majumdar, for the 
Respondent, 


JUDGMENT, f 
Moogrggsen, A.O.J.—This is an appeal 
urder slaure 15 of the Letters Patent 


from ihe judgment of the two Judges of 
a Division Court, who were equally divided 
in opinion, in the matter cf an appeal 
under sestion 83 of the Indian Lunasy Aot, 
1912, from an ‘order made by a Distriot 
Court in a prosesding for judicial inquisi- 
tion as to the alleged lanasy of one 
Dhirendra Nath Saha Obandhuri. The 
Distriet Court -held that it had no juris- 
distion under seation 62 to direstan inquisi- 
tion. Mr. Juatioe Teunon has held that the 
view: takon by tte Mistriat Court is correat 
and that tke proeeedings. should have boen 
instituted under sestion 37 on the Original 
Side of this Court. Mr.- Justice Beashoroft 
has held, on the other hand, that the 
Distriet Court had jurisdietion under sestion 
62 to entertain the .applisation when made 
and should have exercis3d the powers vested 
in ih The colation of the question raised 
depends: ppin the true sonstruction of the 
provisions of the Indian Lunasy Ast, 19.2, 


“bing or ten months every year 
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But hefore we examine these provisions, 
it is desiratle to net out the fasts found 
by the Distriot Judge, whish have not been 
challenged before ur, i ` 

The alleged lanatis is-a@ membər of a 
family of Saha Chandhuries, whose aneartral 
abode is at Parsadanga in the Distriet of 
Pabna. The family residenoe at Parsa- 
danga was partitiored in 1901 between tle 
grandfather ef the alleged lunatie and bis 
two oo-sharara, and was aasigred to .the 
shares of the latter, Gobinds, the grand 
father of the alleged lanatie, appears to 
bave entertained an intention at one time 
to build a suitable family 
Parsadanga, for his brane of the family; 
but this was not sarvied into effeot owing 
to the death of his son Harendra. What 
actually happened was that Gobinda oame 


to live in Oaleutta, where he hada house. 


in Hatkbola. Here he oasrried on a lusrative 
basiness in peddy -and grains, and asquired 
sonsiderable house property in Calsntta. 
During the Jast 13 years of his life, he 
lived in Calentta, and his grandsons (the 
alleged lunatio and his brother Surendra) 
lived with him. Singe the-death of Gcbinda 
in 1913, his two grandsons have separated 
from tkeir unels Jogerdra and Lave ecn- 
tinned to live in Caloutta, although they 
are accustomed to go onse or twise every 
year to Pabna and Parsadanga to look 
after their landed property. The avidense 
shows that on an average they lived abont 
in their 
Caleutta houte, and sbiut two’ or three 
- months a year at Pabna and Parsadanga, 
The womenfolk of the family live in the 
Calentta house, and it is only the men 
who visit the distriot oscasionally. The 
petitioner Anilabala was married to Dhi- 
rendra, the alleged Innatie, about ten years 
before the sommensement of these proseed- 
ings, She lived with him only in the 
Caloutia house, oexsepi in Mareh 1917, 
when she took him to live with her in 
her father’s housa at Pabna, There, on the 
22nd May i917, Dhirendra exeonted a (rust. 
deed in. favour of Anilabala, Soon after- 
wards, hia brother Surendra came to Pabna 
“and managed to take him away from 
Anilabala to his own house, There on 
the 10th July 1917, Surendra sanged 
Dhirendra to revoke the previous trost- 
deed and to exeante a frash  trust-deed 
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in his own favour. On the 14th Angust 
1917, Anilabale instituted thess proceedings 
in the Court of the Distrist Judge at 
Pabna under the Indian Luvsey Act, 
19:2, On that date, Dhirendra was at 
Parsadanga; but on the next day, apparently 
as soon as the institution of the lunasy 
proseedings bssame known, he hurriedly 
loft in «harge of two men and resashed 
Qalentta on the 16th August 1917, The 
whether in these oiraum- 
stanser, the District Ocurt bad juris- 
distion to entertain the appliaation, 

The India: Lunacy Aot, 1912, whish was 
enasted to eonsolidate and amend the law 
relating to lunaoy, repealed the Lunasy. 
(Supreme Courts) Aat, 1858, and the 
uunacy (Distrieé Oourts) Ast, 1858. The 
Aot is divided into four parte, Tae first 
part eontains one suap‘er whieh deals with 
preliminary ‘matters. The sesond part 
contains two ahapters whieh deal with 
the resep:ion, sare and treatment of luna- 
tics. The third part treats of judiosial 
inquisition as to lunasy, in two separate 
shaptere, dev.tid respestively to proasedings 
in lunasy in and outside Presideney towrs. 
The fourth part sontains four chapters 
whieh deal with misaellaneous matters, 

The fourth oshapter, whieh treats of 
proceedings in Innaey in Presidensy towns, 
begins with sestion 37, That aestion lays 
down tbat the Court baying jurisdiotion 
under the shapter shall be the High Court 
of Judisature at Fort William, Madras and 
Bombay. Sestion 38, aub-sestion (1), then 
authorises the High Court to direst an 
inquisition whether a person subject to the 
jurisdiction of the Court; who is alleged to be 
lunatie, is of unsound mind and insapable 
of managing himself and his affairs. Sestion 
43, sub-sestion (1), authorises the Court, 
if the alleged lunatie is not within the 
looal limits of its jurisdistion, to direst the 
inquisition to be made before the Distriet 
Oourt within whose losal jurisdistion the 
alleged lunatio may be. It isthus plain 
that the Legislature contemplated that a 
person, subjess to the’ jurisdistion of the 
High Oourt for purposes of judicial inguiai 
tion as to alleged lunacy, may not be 
within the losal limits of the jurisdistion of 


` the Oourt and may be within the. losal 


jurisdistion of a Distriet Court, It will ba, 


-observed that sestign 38 does not formulate 


a 
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the test to-be.applied to determine whetber a 
person: is or is.not subject to the jurisdistion 
of the High Court for purposes of jedisial 
inquisition ss ‘to alleged lunasy. In this 
respeet, the law is left as it was under 
sestions 1 and 8 ofthe Lunasy (Supreme 
@ourts) Act, 1858. The fifth chapter, 
whieh treats of proseedings in lunacy outside 
Presidencey towns, sommenees with section 62, 
whieh provides as follows : 

“ Whenever any person, uct subject to the 
jurisdistion of any of the Oourts mentioned 
in sestion 37, is possessed of property and 
is alleged tc be a Innatic, the District 
Court within whose jurisdiction auch person 
is residing, may upon applisation, by order 
direet an inquisition, for the purpose of 
aseertaining whether such person is of 
unsound mind and inespable of managing 
himself and his affairs,” i 

It is thua plain that before a Diatriot Court 
ean institute inquisition as to a person passes- 
sed of property and alleged to be a lunatie, it 
must be established not merely that such 
person is residing within the jurisdiotion 
of that Court, but also that be is not subjeat 
to the jurisdistion of any of the High 
Courts mentioned in sestion 37, This 
confirms tke view that the Legislature 
undoubtedly sontemplated, as we have 
already seen from sestions $Sand 43, that A 
person subject to the jurisdiction of a High 
Court for the purposes of judicial inquisi- 
tion astoalleged unaey may reside within 
the local limits cf the jrricdioticn cf a 
Dietriot Court. Consequently, in a care 
where an alleged Innatic is subjeot to the 
jurisdietion ofa High Oourt under sesticn 
37, the Distriet Court has ro juris» 
distion under seetion 62, even thorvgb the 
person may reside within the losal limita 
of the jurisdietion of the Distriet Court. 
To put the matter bricfly, the jurisdistions 
of the High .Court and the Oistrist Court 
are not .sonenrrent, but the jurisdiction 
of the High Court exeludes that of the 
Distriet Court; on the other hand, if the 
alleged lunatic resides in two distriets, the 


jaricdistions of the two QOourts .are ocn-- 
exelusive. In. 


eurrent and not mutually 
this respect, the law as embodied in the 
preamble and rection 2 of the Lnnsey 
(District Oourta) Aest, 
a sutstentially reprodueed in the Indian 
GLunasy Ast, 1912. Lt follows, aseordingly, 
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that before it oan bə affirmed that, tha’ 
Distrist Court was competent to entertain 
the present proseedingr, the question must 
be investigated whether the alleged lunatis. 
was or was not subjeet to the jurisdietion 
of this Oourt within the meaning” of 
section 48 (1). 

Seetion 38, as already stated, doas not 
define the test to be applied to determine 
whether a person is or is mot subjeet 
to the-jurisdistion of the High Court for 
the purpose of judisial ingnisition as to 
lunasy. Lut if we look at the nature of the 
prosesdings, it is elear that they are direeted 
primarily against the person and only 
seeondarily against his property, The right 
of the Oourt to learn judicially whether 
a person isor is not of unsound mind is 
inferred from ths right to his sare and 
qustcdy, provided he is insane. In England, 
the eustody and sontrol of the persons of 
insanes and idiots was vested in the King 
as parens patric; eonsequently, the. authority - 
to direst an inquisition to be taken was 
also his, but was delegated to the Oban- 
eollor as the personal representative of 
the Orown by means of an offisial in- 
strument oalled the “Sign Manual” and 
was exereised by the Ohansellor alone and 
not by the Oourt of Ohanocery: Grimstone, Hx 
parte (1), Burford (Corporation of) v. Lenthall 
(2) and Fiéegerald, In re (3), The jurisdio- 
tion in lunasy originally was thos in 
theory distinst from the general Oban- 
cery jarigdisticn credor the Grcat Seal; 
out once the fast of insanity had been 
adjudged in any partisular ease, a further 
jurisdiction then arose in the Court of 
Chancery to supervise and aontrol the 
official condust of the sommittee appointed 
to look after tha person and property 
of the individual who had been adjudged 
ga a lunatis, Oonsequently, the essential 
nature of the proseelings is that the sau- 


thority vested inthe Court is sxersised in 


the first instanee over the person of the 
individual soneerned, Sueh authority over 
the person may, unlesa otherwise dirested 


-by Statute, be ordinarily exersised in the 


ease of residents within.the loeal limits 
of the jurisdiation of the Court. It may’ 
also bs exereised over non-residents, if 


(1) (1772) Ambl. 706; 27 R R. 458. 


(2) (1748) 2 Atk, 561; 26 H. R. 7381. 
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there is statutory provision to that effect. 
From thia point of view, we may reason- 
ably hold that the authority vested in 
‘the High Court under sestion 38 (1) may 
be exercised over individuals who reside 
within the looal limits of tie jurisdiation 
of the Oourt, but it need not be held at 
the same time that the exersisae of the 
authority is restristed to sush persons; for, 
as is well-known, the Supreme Oonrt had 
jurisdiction over British enbjests sven 
though tbey were resident ina part of the 
provinee beyond the leoal limits of its 
jurisdietion: Mantkehund v. Johnson (4), Ven- 
cataspur v. Hast India Co. (5) and Meharanee 
of Lahore, In the mutter of (6). The two 
questions which thas require examination 
in the present sase are, first, was the alleged 
lunatie subjest to the ‘Jurisdiction of this 
Court for the purposes of sestion 38 of the 
Indian Lunasy Act, by reason of residense 
within its lceal limite, and, secondly, if he 
wae a resident and so subjest to the 
jurisdistion of the Oourt, dil he -aease to be 
subjest to the jurisdietion of the Oourt, 


when he went to the distriot of Pabna in 


Marah 1917. In our opinion, the first-ques- 
tion must be auswered in the affirmative 
and the sesond in the negative, 

It is fairly elear that the alleged lanatis 
must:be deemed to have been a resident of 
Caleutta and subjest to the jurisdistion of 
. this Court within tha meaning of seetion 38 
of the Indian Lunasy Ast before he went to 
-Pabna in i917. The terms “ réside” and 
‘ residence” have been the subjeat of judi- 
‘gialeovsideration on diverse oaeasions and 
in relation to a variety of sireumstannes. 
The expression “to reside” has been held 
to signify “to dwell permanently or for a 
considerable time,” “to have a settled: abode 
- for a time,” “to abide sontinuously,” “to 
“have one’s domicile or home,” “ to remain 
for a long time.” The term “residence” 
has been taken as equivalent to " the abiding 
or dwelling in a plase for some sontinnansa 
‘of time,” and it. has -been maid” that to 
eonstitute a residence there must -be a settled 
fixed abode or intention ‘to remain perma- 
rently, at least for atime, for business’ aiid 


(4) (3786) 2 Morton 181; 1 Ind Dee. (0. sa) 964, 
(5) (1816) 2 Strange. (x, c.) 199; 6 Ind, Deca(0, 5.) 


886, 
(6) (1848) Taylor 428; 2 Ind, Deo, (o0, 8.) 266, 
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other purposes, In B, v. North Ourry 
(7) quoted in Kumud Nath Roy v. 
Jatindra Nath (8) it was said that the 
word resides,” where there is nothing ‘to 
show that it ia used in'a more extensive 
sense, denotes a plase where an individual 
aate, drinks, sleepr, or where ‘his “family | 
or his servants eat, drink and «sleep 
Breull, Hx parte, Bowie, In re (9), ‘Ford v, 
Drew (10), Lewis v, Graham ‘CTY) and 
Madho Prasad vy, Walton (12). These 
and. other eases -show that the term 
" vesidence ” ia an alastie word, of whish an 
exhaustive definition sannot be given; it is 
differently eonstrued aseording to the pür- 
pose for whieh enquiry is made into the 
meaning of the term; the sense in whiéh it 
should be used is controlléd by referenee to 
the object: Mahomed Shuffli v. Laldin Abdula 
(13) and Gosvam? Shri v. Shri Govardhanlaljt 
(14). Thus, for instanoe, under sestion'3 of the 
Indian Divoree Act, it was riled in Bright v, 
Bright (15) that in a petition for dissolution 
of marriage, where the huaband and the 
wife had no permanent residenae, the pati- 
tion oould be entertained by the Oourt having 
jurisdistion over the plasa where they Yast 
resided together, thongh fora short period, 
A narrower view has, on the other ‘hand, 
been taken ag tothe true meaning of section 


'5 of the Indian Insolvent Aet, 1848 (I1 and 


12 Viet, o, 21): Ram Paul-Singh, In 16 (16) 
and DeDomet, In the matter of (17). Again, 
with referense to sections 321 and 322 of the 
Bengal Munisipal Aet, 1884, it has been 
ruled in Radha Gobinda v. Nabadwip Ohandra 
Pal (18) that a house, in whish a person 
oasupied roome, though he was absent ossa» 
sionally on duty, might well be regarded ae . 
his residence. In this eonneotion, it may be 


(7) (1825) 4 B. &C. 953at p. 959; 107 E. R. 1813; 7 
D. & R. 424; 4L. J. (0. 8.) K. B. 65, 
(8) 9 Ind, Cas, 189; 88 C. 394; 180, L.J. 221¢ 15-0, 
39A, - 


‘Oy (1880) 16 Oh. D. 484 at p. 487; 50 la J, Oh, 884,00" 


43 L. T. 580; 29 W. R. 299. 
(10) (1879) 50. P. D.69; 49 L.J. O. P, 172/41 Le 
T, 478; 28 W. R. 137; 44 J. P58. 
(11). 1888) 20 Q. B. D; 780; 57 L. J, Q. B. 378; 59 
L. T, 35; 38 W, R. 574. 
(12) 20 Ind, Cas. 370; 18 6. WN. 1060. 
(18) 3 B; 227; 2 Ind, Dec. (N. s.) 163. 
(14) I4 B 541; 7 Ind. Deo. (N.`s.) 825, 
(15) 4 Ind, Cas, 419; 36 O. 964, 
16) 8 0. L. R. 14. o 
17) 21 0, 634; 10 Int. Dec. (x. 8.) 10358, 
(18) 81 Ind, Qas, 10; 19 C, W. N; 1027, 
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observed that a somprehensive definition 
based on the Roman Law (Dig. 50, tit, 1, 16, 
20, 27, 203; Oods tit, 39, 7), was suggested i in 
the oase of Hawley, In re (1S): “a man’s 
residenes is the place where his family 
dwells or whieh he makes the ehief 
seat of his affairs ‘or interests.” But, 
whatever, definition may be framed 
or adopted, there is one 
point of view whieh must not ba overlooked. 
The term residenos” may be used in two 
senses, the one denoting the personal habitual 
habitation, the other the sonstrnotive, teshni: 
eal and legal habitation. Whena person has 
a fixed abode where he dwells with his 
family, there ean be no doubt as to the 
plase where he resides: the places of his 
personal and legal residence are the same. 
. When, on the other hand, a person has no 
permanent habitation or ‘family, but dwells 
in different places -as he happens to find 
employment, there san equally bo no doubt 
_as to the place where he resides: he muat ` be 
eonsidered as residing where he actually or 
` personally resides. But some individuals 
_hgve permanent habitations, where their 
families constantly dwell, yet they pass 
` great portions of their time in other plassa; 
` gueh persons have a legal, residenes with 
their families and a personal residense in 
the other places, and the word “reside” 
may, with respect to suoh persona, be used in 
` relation to either their personal or their 
legal residense. From this point of view, 
it is manifest that one may have two ‘places 
oË residence, in one of whieh he resides 
daring one portion of the year, in the other 
during the remaining portion; what may be 
said to be the plase of personal residence 
` during one portion of the year -thus besomes 
_ the plase of legal residense duriug the remain- 
der‘of the year and vice versa, Referenes may 
_ in this eonneetion be made to the judgment of 

Wood, V. O. in Walcot v. Botfield (20), where 
“it was ruled ‘that a person may be said ta 
. have. more than one residence if he has 


` houses in different plases at eaeh of whish 


, he keeps an establishment, each may be called 
his residense, though he may not go to one 
of these,plases for some years. The same 
view had been taken by Lord Eldon in 


(19) (1866) 1 Daly 583, 4 
(20) (1854) Kay 584; 101 R, R. 719; 18 Jur. 670; 2 
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Fillingham vy. Bromley (21). Generally, if 
A person has two or three establishments, 
every ons of them may be salled his residenss, ` 
and not less so besause he may not go there 
for tome time. If he keeps an establishment 
in it, the plase is atill his residenss, and thus 
he may bs said to have his residense in two 
or three different aountiss. The question is 
entirely distinct from that of domisile, whieh 
is often wholly independent of aatual rasi. 
dense: Moir, In re, Warner v, Moir (22) and 
Wright, In re, Mott v, Issett (23). Instanees are 
not by any means rara in the United States 
where the Oourts hava held that a person 
may have two residensas; thn, in Douglas v. 
Mayor (24), as the plaintiff lived in New 
York sity in the winter and spring.and in 
the country in summer and autumn, it was 
ruled that he was entitled to privilegaa (and 
eonsequently subjest also to liabilities) on 
the footing that he had a residencs in bath 
plases: People v. Tax Oommisstoner (25), Start 


‘y. Leonard (26), Newcomb, In re (27), Gulf 


Railway Oo. v. Overton (28). We do not 
refer to these sases as authorities in any 


. way binding on this Oourt, but they are 


helpful as showing-that in other jurisdistions 
the Courts have held that it is not ineonsis- 
tent with firat prinsiples that a man may 
have two places of residenss, 


In the oase before us there san be no room 
for serious controversy that the alleged lunatie, 
who lived in Oalentta during nine or ten 
months on an average every year and two or 
three months at Pabna and Parsadanga, had 
residenees in both placas, so as to bssoma 
sabjeat to the jurisdistion of both Oourts. As 
regards the High Oourt, it is plain that his 
residense was suffisient to make him subjest 
to its jurisdiction ; this aonslusion, ag Appears 
from a long series of sages, is sonsistent with 
what was understood to be the law more than 
a sontury ago: Vencatasa v, sashachella (29), 


(a1) (1823) Turn. & R, 530; 24 R. R, 136; 37 B, R. 
120 


(38) (1884) 25 Oh, D, 605; 58 L. J, Oh 474; 50 L. 1. 
10; 32 W., R. 377, 

(28) (1907) 1 Ch. 231;76L. J. Oh. 89; 95 L. T, 
697 


(24) (1853) 2 Dur. 110. 
(25) (1891) 16 N. Y., Sup. 834. 
(26) (1875) 37 N. J. L. 788. 
(27){1907) 192 N. Y, 238 at p. 250, 
- (28) (1903) 107 8. W. 71 at p. 79. 
= T (1803) 1 Strange (N. c. ) 146: 5 Ind, Dec. wg 8.) 


>. Skinner (4l), 
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Duhan v, Mendes (30), Madoo v, Balloo (31) 
Ramalıngam v. Jaskian (32), Heatley . 

Macarthur (33), Ram Lochun v, Guddadhur 
(34), Ramenderdeb v. Kistno Mohan (35) and 
Ward v. Hem Turrickchunder (86). There 
are, moreover, several instances where it was 
resognized that a man might have two resi. 
denses, one in Calautta and the other outside 
Oaleutta: Samathurn v. Hurrynath Roy (87), 
Khamah Dossss v. Sibpersaud (38), Goluck- 

nauth v. Raj. Kissen (89) and Nishadiney v. 
Kali Kristo (40). - This. was also resognized 
by the Judisial Committee in Sophia Orde v. 
where -Sir James Colvile 
observed that a man might have more than 
one dwelling plaee so as to besome subjest to 
the jurisdistion of eash of the Courts within 
whose losal jurisdistion his dwelling place 
was. situated, To the same effest is the 
- desiaion of the ‘Judicial Committee in 
Srinivasa Moorthy v. Venkatavarada. Iyenger 
(42) where they affirmed the desision of the 
High Oourt of Madras in Srinivasa Moorthy 
v.. Venkata Varada Ayyangar (48). B 


We may here advert to a eonsideration 
whieh was mentioned in the sourse of argu-. 


ment, namely, that residense, its sontinuanse 
and abandonment, ail imply intention: in 
other words, that residence is acquired by 
animo. residendi, is lost by leaving the - place 
where one has acquired a permanent home and 
removing td another plase animo non-rerertendt, 
and is gained by remaining in sueh new plass 
anmo residendi LW ithorn v. Thomas (44)]. 
From this point of view, it was urged. that 
in the oase of a lunatie, no question of 


(80) (1809) Morton 147; 1 Ind, Dec, (o. s.) 967. 

(81) (1818) Morton 149; 1 Ind, Des, (0. s.) 968. 

(82) (1813) 2 Strange (N. 0.) 80; 5 Ind. Dec, (o. 8.) 
274, 

(38) (1823) Morton 159; 1 Ind. Deo, (0, 8.) 974, 

(84) (1818) 2 Morley 162; 8 Ind. Dec. (o. s.) 882, 

(85) (1819) 2 Morley 166; 3 Ind. Dec. (0. s.) 899, 

(36) (1819) 2 Morley 171; 3 Ind. Dee. (0, 4) 588. 

(87) (1821) Morton 176 note; 1 Ind. Deo. (0. 8.) 986, 

(38) (1836) Morton 181; 1 Ind. Deo, (o. s.) 989, 
` (89) (1841) Fulton 401; 1 Ind.. Deo, (0. 8.) 883. 

(40) (4864) Coryton 24, 

(41) 3 A. 91 at p. 101; 7 L A. 196; 70. L. R, 295; 3 
Suth. P, 0. J. 788; 4 Ind. Jur. 476; 4 Sar. P. O. J, 
178; 2 Ind. Deo. (N; 8.) 28 (P. O.). 

(42) 11 Ind. Oas. 447; 34 M. 257; 160, W. N, TAL, 8 


A, L. J. 774;18 Bom, Lr R. 520; (1911) 2 M. V. N. 


375; 14 0. L, J. 64 21 M. L. J, 669; 10 M. L, T, 268; 
88 I. A. 129 B. 0O.) 

(48) 29 M. 289; 16 M. L. J. 238; 1 M. L. T. 71, 

(44) (1844) 7 Man, & G. 1; 8 Soott. N. R, 783; 14 
L. J, O. P, 38; 8 Jur, 1008; 65 R. R, 638; 185 H, R. 1, 


-bat bodily presence, 
‘the desision 


” (45) (1918) A. O. 717; 84 L. J. P. O. 121; 


‘INDIAN OASES, 68 
ANILABALA CHOWDHURANI 9, DHIRENDRA NATH, 


residense oan arise, as no intention ean be 
attributed to him. In our opinion, there is 


no real substanse in this. sontention. A 


similar question was raised with regard to the 
residense of a pauper lunatis under section 5 
of Poor Law (Sootland) Ast, 1898 Edinburgh 
Parish Oounctl v. Local. Government Board of 
Scotland (45). It was raled by the House of 
Lords, affirming the desision of Lord Dundas 
in Edinburgh Parish Oounoil v. Local Govern- 


‘ment Board of Scotland (45), that sush a 


sonstrustion should not be put on the Statute 
and that residenoe should be interpreted to 
import in such a ease not intelligent residenss 
A similar view underlies 
in Kallonas v. Collector of 
Backergunge (47) (11 W. R. 109) also report: 
ed as Durant v. Ohandra Nath, 2 B. L. R. 246, 
where proceedings under Aet XXXV of 1858 
were taken against a person who had been for 
a number of years in involuntary sonfinement 
in a lunatio asylum. 

In the sass before us there. gan be no 
room for doubt that the alleged lunatie 
had two places of residenee, one in Oaleutta 
and the other in Pabna; that as resident 
in Caleutta, he was -subjest to the jurisdio- 
tion of.this Oourt under sestion 38 of 
Indian Lunaey Ast, 1912; that when. in 
‘1917 he went from his residense in Calontta 


;to his residense in Pabna, -he did not sease 


to.be subjest to the -jurisdistion of this 


Oourt; and that oonsequently the Distriet 


Court at Pabna had no jurisdiction under 
_segtion 62 to entertain the proseedings initiat- 
ed by his wife. 

The result is that the order of dismissal 
made by the Distriet Jadge must be affirmed 
and this appeal dismissed. Waeb party will 
pay his own eostas both in the Distriot —— 
and in this Gourt, 

FLETCHER, J.—I agree, 

RIGHARDSON, J,—L agree, 
< 9s Ps 

Appeal dismissed, 


113 L, T, 
50; 79 J. P. 289; 13 L, Œ. R. 918, 

(46) (1914) 8. 0. 24 ; 5L So. L. R. 192, 

(47) I1 W. R. 109; 2 B. L. R, 246, 
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MAUNG PO THAUNG Y. MUTAIAR OHETTY, 


UPPER BURMA JUDICIAL COMMIS. 
~SIONER’S -COURT. 
Secoxp Ovit APPRAL No. 127 or 1921, 
Joly 15, 1921. 

_ Present:—Mr. Saunders, J. O. 
MAUNG PO THAUNG— APPELLANT 
VErEUS 
P, L. N. R. M, MUTHIA CHETTY 

' AND ANOTHER— RE*PONDENTS., 

Transfer of. Property Act (IV of 1882), s 59— 
Mortgage-deed—Attestation by scribe and mortgagee— 
Indication. 

Where a mortgage-deed is signed by the scribe 
and the mortgagee, but there is nothing to show 
that they subscribed as attesting witnesses, the 
deed is without attestation. 

Ram Bahadur Singh v, Ajedhya Singh, 34 Ind. Cas, 
= 3870; 20 0. W. N. 699; 1 P. L. J. 129; 3 P. L, W. 98, 


followed, 
Badri Prasad v. Abdul Karim, 19 Ind. Cas, 451; 35 


A. 264; 11 A. L. J, 260, Nageshwar Prasad v. Bachu 
: Singh, 58 Ind, Cas. 79; 4 P. D. J. 511, referred to, 


Mr. Vasudevan, for the Appellant. 


JUDGMENT,.—This was-s suit by a Chetty 
-to enfores a mortgage. The mortgage had 
‘been executed by the defendant Ma On 
Bwin, her husband and her sister. . The 


busband was dead and so was the sister at. 


the time of suit, and Ma On Bwin was sued 
both as mortgagor and legal representative 
of her deeeased husband, while Maung Po 
Thaung was-sued as legal representative of 
“Ma Tun E, his-deeeased-wife. Ma On Bwin 
admitted the plaintiff's claim, but Maang 
Po Thanung denied all knowledge of the mort- 
gage and put the plaintiff to proof of it. 
‘The mortgage was by a registered dosument, 
the sum seeured being Re. 225, and it was 
exeeuted on the 30th of April 1917, at whieh 
‘time the provisions of seation 59 of the 
‘Transfer of Property Aot were in forse in 
Upper Burma. The First Oourt, holding 
the document bad not been attested by two 
witnesses, dismissed the. plaintiff's snit, 
Upon appeal the Judge of the lower Appel- 
late Court held that the seribe and < the 
mortgagee, having both signed the dosument, 
should be regarded as the attesting witnesses, 
‘and deereed the plaintifi’s suit, Against 
this deeree the defendant Maung Po Thaung 
now somes to`this Court in sesond appeal 
undar sestion 13 of the Upper Burma Oivil 
Courts Regulation. The Judge of the lower 
Appellate Oourt appears to have entirely 
overlooked the provisions of sestion 68 of the 
Byidenes Aet by whisb, when it beeame 


[992 


nesessary to prove the instrument» of mort- 
gage, it was neeessary that at least ove 
attesting witness should be ealled for the 
purpose of proving-its execution, Hven, there- 
fore, if the plaintiff and the seribe eould-be 
properly treated as attesting witnesses, it - 
is elear that the inatrume: t was not proved. 
But there is, further, no evidercs upon -the 
record to show that the writer of -the 
documert and the mortgagee were attesting 
witnesses, that is to say,that they were present 
when the inttrament was signed by the mort. 
gagora; and even if they had been present, 
therg-is authority for the view- tbat, as neither 
ofihese persons signed as an attesting witness, 
they eannot be held to have asted ‘in that 
eapacity. Inthe eare of Badri Prasad v, 
Abdul Karim (1) it waa held that, to be an 
altesting witness within the meaning of 
seation 68 of ihe Indian HEvidenee Aot, the 
witness must have seen the dosument exesuted 
ard have signed itasa witness. In Nageshwar 
Prasad y. Bachu Singh (2) it was held bya 
Bench of the Patna High Court that a 
person who signs a dosument asa soeriba 
must prove apesifieally that, in signivg as a 
seribe, he intended to signasa witness, In 
Ram Bahadur Singh v. Ajodhya Singh (3) the 
same High Oourt held that a ssribe who 
had been present and -seen a mortgage-deed 
executed was not an attesting witness, as 
he:did not subseribe asa witness, I have 
nodonbt that this view of the law is sorrest. 
In this ease the writer of the dooument 
signed it and acded the words “writer 
under license No, 20,” the mortgagse also 


-signed his name under the word “mortgagee.” 


If appears to be the case, therefore, that 
here there was no attesting witness. The 
appeal must, therefore, be allowed, and the 
plaintifi’s suit must be dismissed with sostas 
throughout, 
N, H. Appeal allowed, 
(1) 19 Ind. Cas.451;:86 A. 264; MA. L. J. 260, 
(2) 53 Ind. Cas, 79; 4 P. L.T. 511.. < 
(3) 34 Ind. Cas, 370;.20 Ò. W. N. 699; 1 P, L.J. 


. 128; 3 P, L, W 93. 
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TEKCHAND V, MAHADEO, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
‘Beoons Orvit Appeat No. 337-B op 1920. 
Desember 15, 1921, 
Present :-—Mr. Kotval, A. J. O. 
TEKOHAND—Puolative —APPELLART ` 
versus 
MAHADEO—Devenpanr No, 1 
-= RESPONDENT, 

Contract Act (IX of 1872), ss. 148, 160, scope of-—~ 
Directions by pawnor’s assignee not binding on pawnee 
—Directions to be definite and reasonable —Cause of 
action for pledge, where arises, ` 

Under section 160 of the Contract Act itis the 
pawnor, and not his assignee, who can give directions 
tothe pawnee about the delivery of the pledged 
property [p 65, col. 2] 

The use of the words “without demand” in sec- 
tion 169 of the Contract Act indicates that the 
directions referred to in it are directions given 
before the purpose for which the goods were 
pawned has been accomplished Section 148, however, 
covers the case of directions given after the purpose 
is accomplished. The directions, in order to be 
— must be definite and reasonable. [p. 65, 
co 

The place, where the cause of action in respect 
of a pledge arises, must “be determined with 
reference to the terms of the original contract, 
[p- 66, col. 1, ] 

Appeal against a Georee of the District 
Judge, Amraoti, dated the 3lst July 1920, 
in Civil Appeal No, 3 of 1920. 

Mr. D. T, Mangalmurtt, for the Appellant. 

Mr. M. B. Kinkhede, for the Respondent. 

JUDGMENT,—Five items were borrowed 
by defendant No. 2 from the father of 
defendant No. 1 on different dates in the 
year 1915 on pledges of different ornaments. 
It has been found by the lower Appellate 
QGourt that the first pledge was made in 
Amraoti andthe rest in Nagpur, On the 
5th July 1917 defendant No. 2 sold one of 
the pledged ornaments for Bs. 1,00) to the 
, Pawnee, the prise being appropriated towards 
the “pledge assount,” On the 22nd August 
1917 the plaintiff pnrehased from defendant 
No, 2 the pledged ornaments and on the 2 3rd 
he sent the following telegram to defendant 
No. 1, his father, the pawnee, having died in 
the meantime:— 

“Bring or send sealed pawned artieles of 
_ Balkrishna Gir Rao Aurangabadkar. I pur- 
‘ ohased them, After 24 hours plaint will 
be presented. Ganorkar Pleader. for Teku 
Bhai.” 

Defendant No. 1 having failed to comply 
with the notise, the present suit was brought 
in the Oourt of the Munsif, Amracti, for 
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resovering the ornaments on payment of 
anah amount as may be found to be due, 

The lower Appsllate Court held that the 
Amraoti Court had no jurisdistion with 
regard to the pledges other than the frst 
one and dismissed the suit so far as it related 
to them, 

Grounds Nos. 5 and 6 of the memorandum 
of appeal to this Oourt are general, 
Ground No, 4 urges that the finding that 
the last three pledges were made in Nagpur 
is inconsistent with defendant No. 2's 
statement as a witness that he was in Nag- 
pur for twoor fonr months only, The first 
of these three pledges was made on the 26th 
September 1915 and the last on the 14th 
Desember 1915, and I see no real inaonsist. 
eney between the finding and the statement, 

The argument adyaneed in gsonnestion 
with the first three grounds is as follows:—— 

“By the applieation of Rs. 1,000, the price 
of the nath, to the payment of the pledge 
aecount, firat four debts at least were 
satisfied on the Jith July 1917 and under 
seetion 160 of the Contrast Astit baəsame 
the duty of the pawnee to deliver the orna- 
ments pledged or to return them according 
to the pawnor’s direstions. As the plaintiff 
gave direstions to the pawnee to deliver 

them in Amraoti,the pawnee besame bound 

to deliver them there and the sause of action, 
therefore, ‘arose in Amraoti,” Now as a 
matter of fast it was not the pawnor who 
gave direetions to the pawnee abont the 
delivery of the ornaments, The sestion 
does not contémplate direstions by the 
pawnor’s assignee. If the plaintiff besame 
entitled to tho ornaments by purehase, he 
should have got the pawnor to direst the 
pawnea to deliver the ornaments to him, 
The defendant was not bound to resogniza 
or aboept the plaintiff as the aesignee on 
his word alone, and that too soommunieated 
in a. telegram. Again, the use of the words 
“without demand” in that seation seems to 
indieate that the direstions referred to in it 
“are direstions given before the purpose for 
whioh the goods were pawned haa been 
assomplished. Seetion 148, however, seems 
to oover the ease of direetions given after 
the purpose is accomplished. . 

Further assuming that the plaintiff eould 
validly give the direetions, I am of opinion 
that the direstions must be definite and 
reasonable, The direstions in the telegram 
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cannot be considered to be such. Plaintiff was 
not entitled to ask the pawnee to ‘bring’ the 
ornaments to Amracti. Asto sending them, 
no mode of despateh is preseribed and no 
offer is made to pay the expenses thereof. 
The ‘sealed pawned articles’ are asked for, 
but the nath was already sold and one set of 
artisles, the subjeot of the last pawn, had not 
beeome deliverable. The learned Pleader 
for the appellant contends thatit is open to 
_ fhe pawnor to name any plaee he shooaes for 
delivery of the goods pledged and it is 
ineumbent on the pawnee to deliver them af 
that place, and if he fails to do so the sause 
of astion arises at that place. In fast he 
_ slaims in so many words that the law gives 
him the diseretion to fix the plass of litiga- 
_ tion whiah may arise in sonnestion with the 
` pledge after the direstions are given. The 
plaeo where the eause of action arises must 
` be determined with referensa to the terma of 
. the original sontrast. Ido not think that 
_ when the law states that the pawnee shall 
deliver aceording to the direstions of the 
pawnor, it ean have intended to give the 
pawnor the power of altering it toany other 
at his disarstion. 
he judgment of the lower Appellate 
_ Court is eorrest. The appeal fails and is 
dismissed with oosts. 


G. R. D, Appeal dismissed, 





UPPER- BURMA JUDICIAL QOM- 
MISSIONER’S COURT i | 
Szoonp Orv Arreau No. 640 or 1920, 
July I, 1921, 

‘Present’: — Mr, Saundera, J. O, 
MA SHWE TAIT—-APPELLART 
versus 
MAUNG PO AUNG (on&cgasep), 
BY BIS LEGAL REPRESENTATIVES, 
MA NYUN AND OTHERS ~— 

l RusPONDHNTG, 

Civil Procedure (ode (Act V of 1908), O. XXII, 7. 1 
—Malicious prosecution and obstruction of right of 
away—-Damages, sutt for—Death of defendant—Tort— 
. Personal action. 

A suit was fled for damages for (1) malicious 
progecation and (2) for obstruction of right of way, 
Before the suit came on for hearing the defendant 
‘died. There was no suggestion that the ostate of 
-the-wrongdoer had benefited by his act of wrongful 
‘obstruction : 

„Held, (1) that the action was in each case for 
‘tort and was a a personal action; [p. 66, col. 2.] 
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(2) that defendant's liability for his weongtal acts 
died with him. [p. 67, col. 1. 

‘3 that as defendant's estate was not “benefited 
by his wrongful act, no legal remedy could be 
pursued against it, [p. 87, col, 1.) 

Haridas Ramdas v. Ramdas Mathuradas, 13 B. 677; 
7 Ind. Dec, (N. s.) 449 and Nga Kyet Sein v. Mi Kyin 
Mya, 84 Ind. Cas. 249; U. B. R. (1916, LI, 105; 9 Bur. 
L. 1, 88; 10 Bur, L. T. 8, referred to. 


Appeal, 

Mr. J. O. Ohatterjee, for the Appellant. 

Mr. Vasudevan, for the Respondents. 

JUDGMENT, —The plaintiff fled a suit 
against one Maung Po Aung for damages for 
maligious prosesution and also for obstruat- 
ing her right of way whieh the plaintiff had 
over the defendant’s land, and thereby 
preventing the plaintiff from sultivating her 
land and reaping the srops upon it, by whieh 
aot the plaintiff suffered damages as set out 
in the plaint, Before the suit same on for 
hearing the defendant died, and the suit was 
then dismissed on the ground that the right 
to sue did not survive and that the snit 
abated, A similar view was taken by the 
lower Appellate Court, and the plaintiff now 
somes to this Court in second appeal onder 
section 100 of the Civil Prosedure Code. It 
is admitted by the learned Advoosate for the 
appellant tbatas far as the suit waa a suit for 
damages for false and malicious proseeution 
it did abate; but a distinetion is sought to 
be drawn between this eause of astion and 
that whieh was founded upon the interferense 
by the deaeased defendant with the plaintiff's 
right to pass over his bolding and ‘to sultivate 
her land, It is stated in the grounds of 
appeal that this part of the suit was not.a 
personal action and that the legal representa- 
tives of the deeeased defendant were liable 
for-his wrongful ast, Ido not, however, think 
that this distinction oan be sustained. The 
nation was in eaoh sase for tori and appears 
to have been a personal nation, There is 
no doubt that in English Law with few ~ 
exceptions the rule is generally aseepted -ag 
stated, for instanee, in the Law of Torts . 
by Pollcck, 7th Edition, page 61, “if one 
doth a Na to me and dieth, the astion is 
dead also, beeanse it should ke ‘ipeonvenient 
to recover against one who was not party to 
the wrong.” The general rola is stated in 
the Latin phrase acto personalis moritur cum 
persona, ‘The personal nation dies with the 
person,” and slthough the learned -author 
refers to it as a barbarous rule, the exoepticna 
to'it are few and slight, and it appears to 
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have been given effest to by ‘the Oourts in 
this sountry. In the case of Haridas Ramdas 
v. Ramdas Mathuradus (1) where the plaintiff 
- sued to resover damages for wrongful arrest 
and malicious prosesution and the defendant 
died during the pendeney of the snit, it was 
held that the suit abated and, apart from the 
statutory exeeptions whieh may exist, it was 
pointed ont that the only eases in whieh apart 
from questions of breash of sontrast, express 
. or implied, a remedy fora wrongful ast san 
be pursued against the estate of a deseased 
person who has done the ast,appear to be those 
in which property, or the proseeds or value of 
property, belonging to another have basn 
appropriated by the deseased peraon and 
added fo his own estate or moneys. In that 
‘ gase, as in the present, there is no suggestion 


that the estate of the wrong doer benefited - 


_ by his wrongful aot, This prinaiple was 
applied in the sasa of Nga Kyst Sein v. Mi 

Kyin Mya (2). Iam of opinion, therefore, 

that in this ease the defendant's liability for 

. his wrongful asts died with him and the 

< appeal must bo dismissed with sosts. 

l 8. D. Appsal dismissed, 


(1) 13 B, 677; 7 Ind. Dec, (N, 8.) 449, 
(2) 34 Ind. Cas. 219; U. B. B, 916), LI, 103; 9 
Bur, L. T. 38; 10 Bur. L, T, 8, 





WAGPUR: JUDIOIAL COMMISSIONER’ S 
00 


SEGOORD OivIL-APPRaL NO, 470 or 1920, 
November 28, 1921, 
Present:—-Mr, Batten, J. O. 
MOTIRAM—PuatntirF—APPELLANT 
vorsus 


HARI-—DEFENDANT—-RE8PONDENT, 

C.” P. Tenancy Act (XI of 1898), 83,93, 96 - 
Disputes between neighbouring tenants—Jurisdiction 
of Revenue Officer—Revenue Officers, powers of, to award 
costs—Costs, not awarded—-Ctvil suit lo recover costs, 
maintainability of. 

The O. P. Tenancy Act is an Act mainly is provide 
for the relations between landlords and tenants and 
contains no provisions for settling disputes between 
neighbouring tenants, who must have recourse to the 
Common . aw [p 6%, col 1.] 

Scotion 93 of the O. P. Tenancy Act is not intended 
_toke a precursor of suits between neighbouring 
tenants. [p. 68, col. 1.] 

- Where a Court has jurisdiction and orders cosis, 
that order is final and biudiug dus wasre the 
former Oourb is not entitled to order uss, and 
costs are incurred, they may be made toe suvjeus of 
vonsideration as to dameges ina sudseqaent stit. 


[p. 68, col.{1.] 
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Muhram Das’v, Ajudha, [8 A. 452; A, W. N. (1886 
189; 5 Ind, Dec N. 6.) 6%, ralied upon, 

All Bevenus Officers holding enquiries of the nature 
described in section 95 of the O. P. Tenancy Act, 
which includes enquiries under section 93 cf the Aot, 
have, by rules having the force of law, h-en given tho 


. powers of Civil Courts in the matter of costs and if 


they do not award costs, they must be held 
to have disallowed them aud a subsequent “suit 
for the recovery of the costs incurred in the revenue 
proceedings will not lie, [p. 68, col. 1.] 


Appsal against a deerse passed by the 
Distriot Judge, Nimar, dated the 16th August 
1920, in Civil Appeal No, 114 of 1920, 

Mr, A, Bhagwant, for the Appellant. 

Mr, D, T, Mangalmurt:, for the Respond- 


ent. 

JUDGMENT.—T wo questions arise in. this 
appsal. ‘The first is raised by the sesond 
ground of appeal, The lower Appellate 
Court has disallowed mesne profits for three 
years ending with the year 1918-19 bseauss 
it finds that the encroashment did not take 
plase until Maroh 1919, This finding is not 
impsashed. This being so, the alaim for 
mesne profits up to June 1919 esannot be 
entertained in the absence of any loss alleged 


_or proved between Marsh and June, ° 


The other ground of appeal renews the 
elaim for Rs, 8 whioh has been disallowed by 
-the wistrist Judge. The plainiiff is a tenant, 
and the defendant is a neighbouring tenant 
who, it is found, in Mareh 1919 enerossh- 
ed on ‘07 acre of the plaintiff's holding. 
Under ses ion 98 of the Central Provinees 
Tenaney Aat, 159, the plaintiff applied to a 
Revenue Offioer askiog that the extent of 
hia holding might be ascertained; he named 
the present defendant, his neighbouring 
tenant, as the non applicant. The Revenue 
Ofiser made an enquiry in whieh the evi. 
denee of a Commissioner was taken, and a 
record was made, showing that there was a 
defisit of ‘07 asre in the plaintifi’s holding. 
Oa this the plaintiff has brought the present 
anit, which ineludes a slaim for Rs. 8 whieh 
he had to pay as the Oommiasioner’s fee in 
I am of opinion 
that the Revenue Court acted withont juris- 
distion in entertaining the plaintiff’s appli- 
cation, where the reighbouring tenant waa 
named as the non-applieant, 1 woulde read 
secsion 98 with seotions 15 and 67 of the 
Tenansy Act, 1698. Before making an 
application under seation k5 the tenant or the 


-Jandiord, as the case May be, would naturally 
“wish to assertain the fasts 


“before making an 
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application for the alteration of the rent and 
.sestion 93,in my opinion,provides the material 


for this. The Tenaney Aot is an Aet mainly 


to provide for the relations between landlords 


and tenants, and sontains no provisions, 
unless. this” be one, for settling disputes 


-between neighbouring tenants assueh. They 


must have reeocurse to the Common Law. 
Seation 98, in my view, is not intended to be 
a preeursor of suits between neighbouring 
tenants. This view finds support in slause 
(2) of sestion 93, whioh makes the resord 
admissible in subsequent proseedings between 
landlord and tenant or persons. claiming 
under them, A neighbouring tenant is not 
a person slaiming under the landlord within 


the meaning of this elause, 


a 


_ present suit would no doabt- lie. 


. osts, that order is final and binding. 


< & subsequent: snit will not lie. 


However this may be, even if the Revenue 
Officer had jurisdiction to entertain the appli- 
estion as laid, the plaintiff sannot in this suit 
resover the Rs, 8 whieh were costs in the 
proseedings following the applisation, If the 
Revenue’ Officer had jurisdiction, but no 
power to make spy order as to eosts, the 
it is 
observed in Mahram Das y, Aiudhta (1): 

Where a Court has jarisdiation and orders 
But 
where the former Oourt is not entitled to 
order sosis, and sosis are ineurred, they 
may, in my opinion, be made the subjeet of 
sonsideration as to damages in a subsequent 
suit,” gr < 

The Revenue Officer in this case had power 
td award eosts; as he did not do so, he 
must be held to have disallowed them, and 
All Revenue 
Officers holding enquiries of the natare 
deseribed in sestion 95 of the Tenansy Ast, 
whish insludes enquiries under section $3, 


have, by rules having the foree of law, been 


given the powers of Oivil Courts in the 
-matter of sosts. The rules are to be found 


- at page 310 of the Central Provinees Revenue 
- Manual, 5th Edition, Volume I, 
- is dismissed with eoasts. 


The appeal 


q. B, D. Appeal dismissed, 


(N. 8.) 165, f i 
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UPPER BURMA JUDIOIAL COMMIS. 
SIONBR’S COURT. 
Secony Oivin AppeaL No, 404 or 1920. 
August 4, 1921, 
Present :—Mr. Brown, J. O. 
MAUNG PO SAUNG AND orsERs— 
APPELLANTS 


versus < 


MA MUN— RESPONDENT, 

Civil Procedure Oode (Act V of 1909), O. XLI, r. 1 
~- Appeal, copy of decree not filed with-—Appeal admite 
ted and argued—~Copy of decree filed after limitation—~ 
Appeal, validity of—Jurisdiction, want of— Objection. 

Rule t of Order XLI, Civil Procedure ‘Code, makes 
it obligatory on the appellant to file a copy of the 
decree with the memorandum of appeal. [p. 69, col, — 


A Court is bound to take cognizance of the fact 
that it has no jurisdiction, however that may be 
brought to its notice and at whatever stage of the 
proceedings. [p. 69, col. 2.] 

A memorandum of appeal was filed without a 
copy of the decree appealed against. The appeal 
was admitted and finally argued. But before write 
ing the judgment the Judge noticed that there was 
no copy of the decree on the record. Upon this the 
Judge gave time to the appellant, who fileda copy” 
of the decree long after the period of limitation for 
filing an appeal had expired.” The question was 
raised whether that copy could be accepted or whe- 
ther the appeal should fail: 

Held, that there was no proper appeal before the 
Court until long after the period allowed by the 
law of limitation and that the Court could not 
overlook this defect because of the fact that the 
appeal had, as a matter of fact, been admitted and 
argued. [p. 69, col. 2,] l 

Appeal, 

Mr, J. O. Ohatterjee, for the Appellants, 

Mr, J. N. Basu, for the Respondent. 

JUDGMENT.—The memorandum of ap- 
peal in this case was filed’ on the 6th 
July 1920. It was noted in the diary by 
the Registrar on the ocsasion of its being 
filed that the desree of the Distriet Court 
(whioh is the desres appealed against) was 
not filed. This note was spparently over- 
looked when the sase same on for hearing 
as to admission, The appeal was admitted 
and was finally argued before me, On 
locking through the papera prior to writing 
the judgment, and after the hearing of the 
appeal had been soneluded, I noticed that 
there was still no sopy of the deeras on the 
resord, I then gave farther time for further 
applieation in the matter. A sopy of tha 
desree has sinse been filed, bab the quas- 
tion arises whether that eopy oan be assapt- 
ed, and whether the appeal mast nof 
entirely fail, 
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‘Rule lof Order XLI of the Code of Civil 
Procedure lays dowa thatevery appeal shall 
be preferred in the form of a memorandum, 
and shall be assompanied by a sopy of the 
deeree appealed from, In the ease of Qisim 
‘Ali Khan v. Bhagwanta Kuar (1) the 
memorandum of appeal was filed within the 
time allowed by the law of limitation, but 
a sopy of the doorso was not filed until after 
the expiry of that period, It was held 
that there was no apoeal before the 
Oourt until the sopy of the deeres was filed, 
and that the appeal must be dismissed A 
similar view of the law has been taken in 
a number of Oaleutta aases. In the ease of 
Rem Ohandra Bakshi v. Jadub Ohandra 
Bakshi (2) Maelean, O. J., remarked, where 
. the sirsumstanees were similar: “1 think that 
the memorandum of appeal is bad, and it 
ought not to have been aseepted by this 
` Court, and that sonsequently, there is no 
appeal whieh ean be properly entertained by 
In the saso of Binapant Debi v. 
Sashibhushan isha (3) the judgment 
states: “that the prodastion of a sopy 
of the desree is essential has not been 
and aannot be  disputed..,,., The memo- 
raudum of appeal must eonsequently be 
rejected.” And in the oase of Prosonuo 
Kumari v. Ram Chandra (4) the same learned 
Judge remaka (referring to the failure to 
attach a sopy of the .deorss to the memo- 
randum of appeal): “it has not been disputed 
on bshalf of the appellant that this isa 
fatal defeat and that the Oourt has no power 
under the Code to exempt the appellant from 
the produation of s eopy of the deeree against 
whieh the appeal ia preferred.” 

_It is eontended on behalf of the appellant 
that the first sentense of rola l of Order 
XLI stands by itself, and that the appeal 
is preferred on the presentation of a memo. 
randam. But the rule must bea read asa 
whole, and it is quite elear that the rale 
makes it obligatory on the appellant to file 
a eopy, of the desrea with the memorandum. 
If such memorandum is not filed, then the 
appeal sannot be assepted by. the Court. ` The 
jadisial pronounsements of the Indian Courts 
on the point are very slear, and I have not 
been referred to any authority for a son» 


‘ (1) 42 Ind. Cas 888; 40 A. 12; 15 A. L. J. 801. 
' 12, 17 Ind. Cas, 99; 16 O, L. J. 116, 
(3) 17 Ind. Cas. 139; 16 O. L. J. 188, 

(4) 17 Ind, Oas. 166; 17 O. L, J, 66, -: 
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trary view. I ean see no good reason 
for not following these desisions. I hold 
that there was no proper appeal before this 


.Conrt when the parties were heard. The 


sopy of the deeree was filed only after an 
interval of about a year from the filing of 
the memorandum of appeal, and by that 
time the period allowed by the law of limita- 
tión for the filing of an appeal had long 
expired. Nor do I think that I ean overlook 
this defest simply beeause the appeal - wad, 
as & matter of fast, admitted and argued. lf 
there was vo appeal before the Court, the Court 
had no juriadietion to entertain the matter, 
and I think that the Court is bound to take 
soguizanee of the fast that it has mo juris- 
distion, however that may be brought to its 
notice and at whatever stage of the proesed- 
ings. Finally, it is suggested that the Court 
should admit-the appeal now under the pro- 
visions of sestion 5 of the Indian Limitation 
Aot. It does not seem to me that there is 
any material before the Oourt whieh would 
justify mein holding that there has been 
suffieiont eause for the failure to file the 
appeal until about a year, after the period 
allowed by the law of limitation, It was 
noted at the time of presentation of the 
memorandum that the sopy of the deeree was 
wanting, and there is no affidavit of any kind 
explaining the reason for not supplying the 
defisiensy. I muat hold that there was no 
proper appeal before the Oourt until long 
after the period allowed by the law of limita- 
tion. 

1 dismiss this appeal 

NH. | 


with sosts. 
Appeal dismissed. 





PRIVY COUNCIL. 
APPEAL FROM Parsa Hien Court. 
November 11, 1921. 

Present:— Lord Buekmaster, Sir John 
Edge, Mr. Ameer Ali, Sir Lawrenee 
Jenkins. 

Raa Rai BHAGWAT DAYAL SINGH 


>  —APPELLANT 


versus 
“RAM RATAN SAHU AND OTHERA— 


RESPONDENTS. 

Hindu Law—Alienation by widow—Reversipners 
suit— Portion of purchase-money paid towards mort- 
gages binding on estate—Purchaser’s right to 
interest—Interest to run concurrently with mesne 
profits—Permanent improvementse—-Reasonable sum tg 
be paid to person dispossested—Law's delays, 
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Where. a salo by a Hindu widow is sot aside, 
the person dispossessed is entitled to sums paid to- 
wards mortgages binding on the estate with interest, 
auch interest to run concurrently with the mesne 
profits. He is'also entitled to reasonable compensa- 
tion for improvements effected so ag to increase the 
value of the property, even though he was not the 
person who’ actually effected those improvements. 
The inoreised rent that is properly attributable, to 
improvenients can be properly set off against the 
mesne'profits, even. although the improvements were 
not actually executed by the person in posses- 
sion at the moment when the ‘decree for ‘possession 
was made: [p. 70, col. 2: p. 71, cols 1 & 2.) 

Delay’ in -administration of justice commented 
npon.. |p. 72; cols, 1 & 2.] 

Appeal against a deeres of the Patna High 
Court (Ghamier, O. J., and Jwala Prasad, J.,) 
partly affirming and partly modifying a desree 
of the. Subordinate- Judge, Palaman. 

Mr. Dunne, K. O. (with him Mr, Dube), for 
the:Appellant. 

Mr, DeGruyther, K., O. 

` Bddis); forthe Respondents. 
F JUDGMENT. 
Lorp Buosmster.—Twenty.six years ago 
in the month of November 1225 one, Raja 
Rai Bhagwat Dayal Singh, bought three 
villages known as Ohianki, Ganke, and 
Lalgars, whieh were situate within the juris- 
distion of the Subordinate Judge of Palamau 
in the Diatriet of Ranehi. Together with 
these villages he bought litigation, whish has 


(with him Mr, 


ensued from that day until this, He found: 


that the villages were ocoupied by persons 
who elaimed an absolute title under sone 
veyanees that had been made bya Hindu 
widow with a limited estate. It was conse- 
quently neeessary for the Raja t> take 
proecedings for the purpose of obtaining 
-" possession, He assordingly instituted a suit 
which was heard before the Subordinate 
Judge, who allowed his olaim.to possession 
and also mesne profits as from the proper 
date. That judgment was made the subject 
of an-appeal to the High Court of Judioa- 
ture ab. Fort William in Bengal, and upon 
that appeal the judgment was reversed, 


From: -the-désrse.of the High Court at Fort ` 


William: an appesi was. brought before their 
Lordships, who restored the judgment of the 
Subordinate Judge. They advised that the 
appeal should be allowed, and that the appel- 
lantrahould: resdver possession together with 
més profite, whish were to be ascertained: 
in tle exeeution proseedirgs; but they did 
something. more, which has aansed the first 


of the questions thatꝰ hes been argued upon. 


t + 
e 


«Lordships on 


the interast should 
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the present appeal. It appeared that-although 
the persons whom the purehaser in 1895 
ejected had no title to the property against 


the Raja, yet the widow had, before the sale ' 


under whieh they elaimed, raised money for 
nesessities, ancestral’ worship, and other: 
similar matters for all of whish she was — 
perfeetly entitled to sharge the estate. Mort- 
gages had been exeouted to seeure these 
monies, and when the properties were - sold 
by the widow, these mortgages. were paid off, 


The Subordinate Judge, when the matter 


first came before him, desided that eertain 
parts of these mortgages whieh he- gathered 


.together under two heade, amounting in the - 


one sase to Rs, 11,198, .and.. in the other:to 
Rs. 6,460, should be allowed, and that these’ 
sume-shonid earry interest at the rate of 6 
per sent, When the matter was before their 
Lordships, they confirmed the finding of the ' 
Subordinate Judge, both as to possession 
and as to those sums, and found that the © 
sums that were to be paid should sarry 
interest at 6 per eent, per annum, < 
The’ first question that has been raised- 
upon this appeal is a3 from what’ date-the ° 
6 per sent. should run. The proseedings : 
have emerged from a finding originally made 
by the Subordinate Judge, who held that : 
assording to the trug construstion of this 
order the interest should run from thev 
date of his own original deeree, but the - 
High Court of Judisature at Patna has 
said ‘that the effeet of tha order is to 
take the interest baok to the date of the: 
mortgages. It ia unneeessary for their- 


Lordships to settle in detail the question: 


which led to that eonelusion, for this resson’ 
that the order of their Lordshipa on the 
former appeal was tke subjest of review,’ 
and an application was made to them for- 
the purpose of ascertaining what it was- 


that was meant by tke allowanee. of interest: 


at 6 yer eent. when no date was mentioned 
as the date from whieh it shonld run, and 
upon the matler eoming again before their 
the lith February 1909. 
upon an applieation by the respondents 
for modifieation of the judgment, they made: 
it eloar that what they meant was tbat: 
run eoneaurrently with: 
the “meme profits; that as one sum was 
allowed on the one hand for the mesne 
profits, the sum for interest should be. 
allowed upon. the other, This relieve 
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their Lordships entirely from the nassssity 
of sonsidering what, without the assixiansa 
of that interpretation, they might have 
desided that the order meant, and thay san 
only express their sineare regret that the 
- litigant parties in theae prossedings did not 
think rightat the earliest moment to have 
obtained the information which has not baen 
pliced before 4 single ona of the Courts from 
whom this dispute has prosseded; and indeed 
was only plased before their Lordships this 
morning after the sase had been part heard. 

It.at any rate disposes entirely of the first 
part of the appeal, and the order that is 
appealed from in that respeot mast ba 
modified soas to bring it into agreement 
with the deslared intention of their Lord- 
ships in the earlier proseedings. Bat this 
doss not dispose of the whole of the appeal, 
for there-still remains a farther matter for 
sonsideration that arises in this way, . When 
the inquiry was dirested with regard to the 
mesne profits, a question arose as to whether 
part, af least, of the mesne profits had not 
been due fo permanent improvements that 
had been executed upon the property by the 
purdhasers whose title had been dispossessed 
by the Raja, who had bought in November 
1e95. There bas never been any sontention 
before their Lordships as. to the right to obtain 
some-allowanes in respest of these improve- 
mente, if in the oiroumstanees of this ease 
such a right was eapable of being established, 

The Commissioner before whom the matter 


was first heard disposed entirely of the two 


villages, Chiankiand Ganke, with regard to 
which no further question now arises; “but 
with. regard to Lalgara he. stated that the 


purehaser from the widow had made ims. 
provements, and that in sonsequense of these, 


improvements the jamaof the village was 
raised to Rs, 2,400. There seems nodonbt 
that these improvements were in their very 
nature of a permanent eharaster, They 
‘were the ereetion of tanks for the purpose 
of -irrigation, and the construetion of a 
dyke, It seems quite impossible to believe 
that any ertate that had regsived the 
advantage of seven or sight big tanks and 
the irrigation sonsequent upon their use 
would not'have had. the jami thereby in. 
sreased. The. learned Oommisai mer in his 
determination made a fioding that. the 
amount of the masao :prodis- for which 
thedjo3sraon ia p333ə358i)2 woall b3 made 
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liable amounted to a sum whieh in respeat 
of this village was Rs. 35,057, and he then 
added that if he was entitled to a dedus- 
tion for the improvement, then a dedustion 
of Rs. 4,000 should be made therefrom, and 
if not, itsbonld not. In other words, what 
he attempted to do was to make the deduse. 
tion for the capital spent in the improve- 
ments and not the amount by whieh the 
maane profits themselyes bad been inereased 
by the expenditure, The matter then went 
bask before the Subordinate Judge, and he 
sonfrmed the report of the Commissioner 
as a matter of form.. The oase then aame 
before tke High Oourt of Judisature at 
Fort William, and they dealt with the objae-. 
tions and remanded the matter with this 
direstion :—~ 

“ Neither party will be entitled to ahal- 
lenge the figures arrived at by the Commis, 
sioner nor the findings arrived at by him, 
exsept that with regard to the improve- 
meuts, the judgment-debtors will be at 
liberty to show on the materials on the 
resord that the Commissioner has not given 
them credit for any partisular improvement 
whish they are justly entitled to. But they 
will not be entitled to take exeeption to 
the findings of the Commissioner as to their 
value, and no fresh Commission will be 
issued nor any further evidenes will be 
allowed to be given by the parties.”} 

It appears that the further objeetions 
that were taken upon thia remand wera 
first of all to the allowanee of any 
money stall and, seeondly, it was argued 
that an sallowanee sould not be made bs- 
eause the improvements had in faet been 
exeouted by the person who had been the 
original purchaser from the vendor who had 
the limited estate, and that he had again 
sold and that it was the purchaser from 
him who was in possession at the time when 
the final purehase of the property was 
made. Their Lordships are of the opinion 
that there is no substanse in these sonten- 
tions, The inereased rent that is properly 
attributable to the improyements ean be 
properly set off against the mesne profits, 
even although it was (the improvements 
were?) not actually exesuted by the 
person in possession af the moment 
when the desree for possession waa made, 
and the only question that is loft is- to 
dəterming whether or °no any sumi should - 
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ba allowed, The Subordinate Judge held 
“that ‘there should be no sam allowad stall, 


m ri the High Oourt at Patna has fixed a 


‘sim of 10 per eent..on the rents. With 
“ - regard to the adequaey or the sesuraey of 
- 6.10 per sent. allowanee, their Lordships 
' are notin a position to speak ; they sannot 
possibly know the oirseumstaneer, but the 
sum of 10 per sent. appears to be a perfestly 
' fair ‘and reasonable sum to allow in the 
eireumstances of this oase, The fasts 
' fonnd by the Commissioner are those upon 
‘whieh all the judgments must proseed, and 
among these is the statement that the 
improvements have inereased the value. 
Their Lordships are slearly of opinion that 
that is not only the finding of the Oommis- 
sioner, but that it is the only reasonable 
inferenea that ean be drawn from the 
-eharaster of the improvements, and they, 
therefore, think, in that respect, that the 
judgment of ‘the High Court 
affirmed. 

‘That disposes of all the matters upon this 
appeal, but their Lordships sannot part with 
this sase without expressing onse more 
their regret as to the interminable eoarse 
of litigation in India. Lt cannot be for the 
welfare of ‘any community that the purehaser 
of property bought in good faith should be 
liable to endless quarrels arising ont of his 
purohase, which sontinue, as they do in 
this oase, and as they most in many, 
beyond the period of his natural life, 
The man who bought this property never 
knew what it was to be free from the 
anxiely of a law suit‘until the day he died ; 
pyen then the litigation was not ended, and 
has been puraned untilthe present appeal, 
“This has itself taken four years to some 
here from the High Court, and of sourse 

1 
no explanation has or ever san be offered 
‘of why these delays‘ oosur, Their Lord. 
ships refer onse more to this matter in the 
earnest hope that a condition of things 
whioh they ‘regard as aonstituting a serious 
blot upon the administration of justiee should . 
be removed. 


With regard to the eosts of this appeal, 
their Lordships have given sareful son. 
sidemation to what order justice requires, 
and they have some to the conclusion 
that there ought to be no oosts of the 
appeal or of the eross-appaal; that the 
costs of the High Oourt, although the order 


must be 
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of the High Oourt has been varied, Should in 
the sireustances of this ease be allowed to 
stand. They will, therefore, humbly advise 
His Majesty that the order of the High Oourt 
be varied to the extent that has been already 
indieated, namely, by deslaring that the 
intereat of 6 per sent. should run eoncurrently 
with the mesne profits, but that the aosts 
should be dealt with as above mentioned, ` 
KVLN, Order varied, 


Solisitors for the Appellant :—Messrs'" 
Barrow, Rogers and Nevill. 

Solisitors for the Respondents : —Messrs. 
Pugh and Oo. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT, ` 
Szconp O1vic Appran No, 393-B or 1919, 
Desember 23, 1921, 

Present:—-Mr Dhobley, A. J. O. 

Shatkk CHOTU —Deranvant—ApraLuant 

versus 

Mir AKABAR ALI—~Ptaintirr— 


Rearorpeyt, 

Berar Inam Rules 1859, class III, 7. V-~ Inam Hetates 
in Berar—Devolution—Itneal descendants— Descend. 
ants through females included—~Muhammadan Law 
—“Farzandan,” meaning of, 


The devolution and incidents of an Inam’ Estate 
in Berar are regulated by the Berar Inam Rules 
of 1859, subject to the Sanad or certificate or other 
document evidencing the special terms of the grant 


. in the particular oase. Tp. 73, col. 1] 


The Berar Inam Rules were made for the settle- 
ment of Jagirand Inam claims throughout Berar, 
both by declaring the grants the Government of 
India was prepared to recognize, and treating each 
recognition as a fresh starting point to provide con- 
ditions for its future enjoyment and devolution, 
[p. 74, col, L3 

Krishnaji v. Nilkanth, 36 Ind. Cas. 618; 12 N. D. 


“BR. 150 at p. '54, followed. 


In the Province of Berar an old “Sanad” from the 
Muhammadan Government of the time granting a 
personal or subsistence grant or Inam is not bind- 
ing on the Government of India and the real start. ` 
ing point of the grant, so far as the Government . 
of India is concerned, is the time when the grant is 
first recognised by it under the Berar Inam Rules 
of 1859. ‘a 74, col. 1,] 

Where a maintenance grant given bya Muham- 
madan Ruler in perpetuity to the grantee and his 
children (bafarzandan: was recognised by the Gov- 
ernment of India without using the word “farzana” 
or the expression “lineal descendants” in the certi- 
ficate of recognition : 

Held, (1) that the condition “bafarzandan” men- 
tioned in the original grant wag not continued by 
necessary implication when the grant was recognia: 
ed; [p. 74, col, 2.] 


: which the expression “direct lineal heirs” 
, intended to be used in the restricted sense in 
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(2) that * the recognition intended merely to 
| continue the grant and not its original condi- 
tions: [p. 74, col, 2.] 
| (3) that under the circumstances the devolution 
| should be governed by the personal law of the 
parties subject to any limitation imposed by the 
Inam Rules; [p. 74, col. 2.] 
| (4) that ‘the case fell under olass III of the 
| Berar Inam Rules and was governed by rule V in 
was nob 


which the word “farzandan” ig used in Muhammadan 
‘Law and that consequently a daughter’s son was a 


_ lineal descendant, [p. 74, col. 2.] 


Obiter,.—-The term “farzanddan” according to the 
interpretation put upon it by the writers on Muham- 
madan Law means offspring or lineal descendants 
and includes daughters but not the children of 
daughters, inasmuch as lineage is derived from 


| the father and not from the mother. [p 73, col. 2.) 


Appeal against a deeree of tha Additional 
Distriat Judge, Akola, dated 4th Septembor 
19 9, in Civil Appeal No, 64 of 1919, 

Mr, M. Y. Shareef, for the Appellant. 

Mr, K F. Deoskar, for the Respondent. 

JUDGMENT.—The only question involved 
in this litigation is as to whether in this 
partieular Jagir a daughter's son ean be an 
heir sapable of inheriting it. The devolation 
and incidents of an Inam Estate in Berar are 
regulated by the Berar Inam Rules of 1859, 
subjeot to the Sanad or eertifioate or other 
dosument evidensing the spesial terms of the 
grant in the-partioular ease. See Krish. 
naji v. Nilkanth (1), It is, therefore, neoes- 
sary firat to aseertain the history of this 
Jagir. 

The EE grant is svidensed by a 
Sanad of the Hijri year 1177, approximately 
corresponding to the year 1760 A. D., issued 
in the name of Syed Shah Hassein Darwesh 
for maintenance (madadmash) in perpetuity 
of himself and of hia ahildren (bafareandan) 
In the Inam enquiry of 1866, the grant 
was confirmed by the Government in the 
names of (1) Syed Ahmadalla, and (2) Syed 
Badahah, who were the original grautee’s 
grandsons, their fathers being his sons by 
different wives. The resords show that Syed 
Abmadalla died during the pendeney of that 
enquiry aud that his eight-annas share in tha 
Jagir was reaorded in tha names of his two 
daughters, It will thus be seen that daugh- 
ters were resognized as heirs eapable of 
inheriting the Jagir and that there was no 
intention on the part of the Government to 
exclude female heirs from inheritanes, The 


partias to the present litigation belong .to 
(1) 30 Ind Jas. 518; 12 N. L. R. 159 at p. 104, 
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Syed Badshah's braneh, the plaintiff being 
his son’s son and the defendant being his 
daughter’s son. On the death of Syed 
Badshah his daughter Kadra Bi, who was 
the defendant’s mother, got her proportionate 
share in the Jagir as her father's heir and 
was in possession thereof till her death, The 
present litigation is in respeet of that share. 
The defendant alaima that share as his 
mother’s heir, while the plaintiff's eontention 
is that it should now go bask to the main 
family, the defendant being ineapable of 
inheriting if. 

Before disoussing whether the devoln- 
tion of the Jagir in this oase is governed by 
the terms of this Sanad of 1760, we must firat 
ascertain its exasatterms. The orikinal grant 
of 1760 was for maintenanse and was a. 
perpetual one. It was for the maintenansee 
of the original grantee and of his shildren, 
bafareandan, The term farzandan ineludes 


daughters. The question is whether 
insludes ` daughter’s shildren as well, It 
means offspring or lineal dessendants. We 


are to sonatrue the term aesording to the 
interpretation put upon it by the writers on 
Muhammadan Law. Maenanghten in his 
Prinsiples and Preeedents of that law ow 
pages 331-332 of the Highth Edition says that 
a dessendant in a female line is not ranked 
among the farz:ndan or offapring’ of his 
ancestor, He observes that the descendants 
of a man’s daughter are not the lineal ‘des. 
sendants of that man, lineage being derived 
from the father, and not from the mother. 
Similarly, Ameer Ali in his Muhammadan 
Law at pages 360 362 of the Firat Volume 
(Fourth Edition) says that though the term 
farzand ineludes daughters, the term lineal 
deseendants does not inelude the ohildren of 
daughters, unless those ehildren sre the off. 
spring of husbands, who are lineal deseendanta 
of the person, The word “ lineal deseendanta ” 
is an English word and it appears that the 
learned author translated the Persian word 
farzand as lineal descendants. The defend- 
ant sannot, therefore, be salled a farsand or 
lineal deseendant of Syed Badshah. If 
the terms and ooaditions of the original 
Sanad of 1760 be beld to govern the 
devolution of this Jagir, the defendant shall 
have to be exosluded from getting a eshare in 
it by inheritanos, though his smother had 
inherited it and though under the personal 

law he was the mother’s legal heir, 


it > 
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The Barar Isam Rules were made 
“for the -settlement of Jagir and Inam 
slaims throughout Barar, both by dseolar- 
ing the grants tha Government of India 
was prepared to.reaogniz3, and treating eash 
resoguition as a fresh starting point to pro- 
vide-eonditions for its future enjoyment and 
devolution ”[ Krishnajt v. Nilkanth (1), quoted 
above, page 154*}, Though there was an old 
Sanad of 1760 from the Muhammadan Goy 
ernment of the time, it was not binding on 
the Government of India. The real starting 
point of the Inam, so far as the Government 
of India is sonaarned, was when the Inam 
was rat rasognizad by it under the Rules 
of 1859. it does not appsar that any Sanad 
or title-deed was isaned during the Inam 
enguiry as required by rale XV. The only 
doeuments whieh are-on the resord of the 


present anit are (1) the sertifisate granted 


in 13877, raoording + the Jagir in the names 


_of the two daughters of Syed Abmadalla in 


eight-annas share and of Syed .Badshah in 


‘the remaining eight annas (Exhibit P.2), a. 


sopy of olaim in respast of this village 
preferred by Syed Badshah (Exhibit O III) 


and (3) copy .of the final ressmmendatiom 


made by the Resident in the Inam enquiry 
(fixhibit O-IV). Of thesa Exhibit O-IIL is 
not at all imporiant. The Exhibit O.I 
shows that tha Rosident’s resommendation 
was assepted by the Government in its letter 
No, 396, dated 3rd Deessmbor 1866, That 
letter is not fortheoming. it appears that in 
assordanes wifh the final sanstion of tha 
Government, the esrtifisate (Exhibit P-2) 
was issued. The Resident’s resommoenda: 
tion does not expressly show.if the grant was 
sonfirmed and resognizad underthe terms of 
the original Sanad of 1760. The reeom: 
moendation was thus worded— The doou- 
ments are deslarad valid by tha Nizam 
Government and I resommend that the grant 
should.bs upheld in perpetuity as follows, 
vig, to one-half to the representatives of the 
firat marriage aod one-half to the sesond and 
third marriages, that is, to the parties ra- 
presented in this sase by the olaimants 
styled No.l and. No. 2.” In the sartifisate 
(Exhibit P 2) tbere are eolumns 14 and 15, 
headed: “For what purposes granted” and 

“Tenure § and eondibions attashed to the 
sontinuanse of, the grant” respsotiyaly. In 
eolumn 14, the entry is —“ — kor 

#Page of 12 N. L, BR [Bd] ; 
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personal maintenanes.” In solamn “15, only 
the names of the two daughters of ‘Syed - 
Abmadulla and of Syed Badshah aa eight- 
anna share eaoh are recorded and the 
grant was resorded. as being upheld in pre.. 
patuity. No other sonditions or terms are’ 
given thera. 

As -alrealy stated, the  farzandan 
insludes daughters but not danghter’s 
shildren, Prima fıeie, the davolution of the 
Jagir would bə assording to the personal 
law, subjest to the limitations, if any, mane 
tioned in the Inam Rules.and also subjest to 
eonditions, if any, of the grant, Aw stated. 
above, there were nə spesial sonditions 
imposed when the grant was resognizad, ‘The 
word farzınł or the expression “ lineal des- 
eendanis” is notusadin the soertifisate. Tas 


‘quastion is whether the sondition bafarzandan 


mondionsd ia ths original Sanad- of 1760 
was by neseasary implication oontinusd: when 
the grant was resognuizsd in 1866. In my 
opinion, it was intended merely to continua 
the grant and not its original conditions. 
The Resident’s resommendation too does not 
make mention of any aonditions, My view, 
therefore, is that in the ‘present sase, the 
devolution is to be governed by the personal 
law of the parties, sabjest to any limitations 
imposed by the Inam Rules. 

This Inam eames under Olass Ill, as 
personal or subsistensa grant and not under 
Claas I, of Personal Jagir, The devolution 
in this sase is thus governed by rules Y, 
Under that rula, suss9ssion is limited to 
direet lineal heirs and a daughter’s son somes 
under that lass. The English expression’ lineal 
dessendants” is not confined to deasond- 
ants through males, This expression wag 
not intended to be used in the reatristed sense 
in whieh the word farzandan is used in 
Muhammadan Law. A direst deSsendant, 
even though a female , is a “lineal desoond- - 
ant.” That a daughter’a son was .not 
intended to ba exsluded is elear from the 
mention of a *' widowed daughter without 
issue’ as a terminal heir in the seaond sub- 
olause of slause 3 of rule V. Soe also foot- 
notes under this rvala published oa paga 231 
of the Bsrar Revenue Manual, Voluma Ii, 
The defendant was not, therefore, exeluded 
and is entitled to inherit his mother’s share 
whieh had eoma fo her as her father’s heir. 

On this view of tha asse, the plaintifi’s 
Tha- appaal sia allowed and 
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the plaintiff's suit is dismissed with all eosta 
of the three Oourta on him. 


S. D, Appeal allowed, 


ALLAHABAD HIGH COURT. 

Seeonp O1vin ArreaL No, 1635 or 1616. 

February 25,1921. 
Fresent:—Mr. Justise Walsh, 
MUSTAFA KHAN AND ANOTHER — 

PLAINTIFFS — APPELLANTS 
VETUS 
Musammat DULARI AND OTHERS— 
DEFENDANTS — RESPONDENTS, 

Adverse possession by co.owner-—Acquiescence, effect of, 

very case of an adverse possession by a co- 
sharer must be considered on its own facta, and 
the principle that the possession of one co-sharer 
ig in law the possession of all, should not be pressed 
too far, [p. 76, col. 1.} 

Where the co-owners, who are mere cousins by 
marriage; succeed to a certain property, and one of 
them occupies more than his share, under circum- 
stances which do nob suggest in any way that he is 
doing soon behalf of the other, or in any other 
way than wrongfully, it cannot be said that he does 
not really oust adversely the other co-sharer from 
the portion so occupied. [p 76, col. 1.] 

There aré’cases in which consent to usurpation is 
not inconsistent with its becoming adverse, as for 
instance, where a person consents to usurpation not 
thinking it worthwhile to interfere. [p. 78, col. 1.] 

Ahmad Raza Khan v. Ram Lal, 26,Ind, Cas. 922; 
13.A. L. J, 204; 87:A. 203, Corea v. Appuhamy, (1912) 
A. 0. 23C; 81 L. J. P.O. 151; 105 L. T. 886, Ram 
Parson Upadhia v. Sheikh Kalab Husain, 36 Ind, Cas. 
100, referred to, 

Sesond appesl from a deoision of the 
Distriet Judge, Farrukhahad, dated the 
5th of August, 1918. 

Mr, Raza Alt, for the Appellants. 

M, Abu Ali for Dr, & M. Sulatman, for 
the Respondents, 

JUDGMENT,—This is a diffieult - ease, 
although the. amount in. dispute is trivial, 
and. it-is.diffieulé besause I have to deside 
not only whether the finding is one of 
faot, but whether the finding of fast is 
one ‘whieh sould lawfully be arrived st under 
all the sireumstanses of the ease; and my 
diffiaulty is not- diminished by the very slight 
assistance -which I got from either of the 
judgments of the lower Courts, -Tbe lower" 
Appellate Courthas held that the plaintiffs 
are entitled to succeed as to property A, 
but-that they -are barred by limitation as 
to- property B. lam quite satisfied; although 
T am not mush impressed by the judg- 
ment. of the learned Judge, 
did find and intended to 





find sadyerae- 
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‘possession from 1902 by the defendant 
Musammat Dalari, In disposing of the 
plaintiffe’ ease as to property A, he 
has dealt spesifisally with the evidenee of 
adverse possession, Turning from that ques- 
tion to the same question as regards pro- 
perty B, be says: “I am not satisfied that 
the plaintiffs’ rights are not barred by 
possession of the widow from 1902, and 
1 think that the evidense does show sueh 
possession.” I am satisfied that he meant 
to find adverse possession as a faet. Ib 
is to` be borne in mind that he is affirming 
a finding of the First Oourt, not. making 
an original finding himself, and there sre 
one or two passages in the Firat Coart’s 
judgment whieh have been relied upon by 
Mr. Abu Ali for the respondents, which 
go very much to support that view. The 
First Court said: “that Abdulla died in 
1902; that Suleman and Shabadat had 
died before, and that the plaintiffs’ father, 
Abdulla, both took their property (be ob- 
viously meant, took the property of both), 
and that on the death of Abdulla, defend- 
ant No. 1, that ie, Dulari, got all the 
property whieh was in the possession of 
Abdulla. Then he goes on to examine the 
subsequent sonduset of the parties and, using 
rather slovenly language, he points out 
what the plaintiffs might have proved if 


. they had really been in adverse possession, 


E think he meant that they wera unable 
to negative the’ defendants’ adverse posses- 
sion, So that the matter ama up to tke 
lower Appellate Court with a finding on 
this subjest whieh the lower Appellate Court 
was only eoncarned to afirm, I noties that 
there is a eross-objestion by the defendants 
bat, in my view, if is a finding of faat 
as regards A just as mush as regards 
B, and the finding is that the plaintiffs’ 
elaim is not barred, 

The point that has troubled me is the 
argament of Mr, Raza Ali for the appellants 
based upon the sesond ground of appeal, 
that at the time of the death of Abdulla 
in 1902, the parties were ao owners and 
nesr relations and the possession of one 
eo-owner is in law the poasassion of all 
the so-owners. I resognise the prinsiple, 
It has been laid down with great foyes in 
a variety of easas, whieh I do not intend 
to examine in detail and whieh I refer to 
merely out of rospoot to the argument ad. 
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dressed ‘to me. There is the ease of Ahmad 
Raza Khan v. Ram Lal (1), following the 
Privy Couneil desision in the sase of Dorea v. 
Appuhamy (2), the well-known Oeylon ease, 
I do not agree that the Privy Counail did 
not base their desision upon the Ordinanes. 


I think they did. Bat | think that the. 


ease is distinguishable from the asse before 
me, the principle being applied there as 
against a brother who on behalf of 
himself and his sisters took possession 
of dereliet property. The ease that puzzles 
me most is the ease of Ram Parson Upa- 
dhia y. Sheikh Kalab Husain (3), in whioh 
Mr. Justice Rafique uses language whieh 
appears to be applicable to almost every 
ease whieh ean arise. The aase here, of 
sourse, is one of a widow remaining in 
possession of property whieh her husband 
had already ossupied partly to the exolu- 
sion ofthe plaintiffs or. their father, and 
under sireumstances which did not suggest 


for 100 years, and if his elients “had come 
after 100 years, his argument would be 
precisely the same, that she and her de- 
ssendants had been holding for and on 
behalf of their so-sharers, Another point 
whieh might differentiate this ease from 
other sasea is that in this partieular ease - 
there has been a stranuons fight over the date 
of the death, whish was immaterial if the 
plaintiffa’ ease really waa that the possession 
was not adverse but in trast for or on 
behalf of their interests. I think the 
dasision here, baving regard to all the 
airsumstanses of the ease, sannot be said 
to be wrong in law, aud being a finding 
of fast, the appeal must bs dismissed with 
sosta. : 

The sross-objastion is similarly dismissed 
with suoh eosts as the law allowa. 

N. H. Appeal dismissed, 





in any way that she was either doing it~ 


for them or on their behalf or in any 
way other than wrongfully if they shose 
to assert their rights. Well there are so- 
owners and so-owners and it is possible 
to press this prineiple too far, The eo- 


“owner in this ease was 8 mere sousin by 


marriage as regards the share of two of 
the deseased men, and a sort of cousin by 
marriage of the plaintiffs, and I am not 
prepared to say that there are not oases 
in whieh a person owning a share in oerfain 
property and usurping more than his share 
has not really ousted adversely the person 
entitled to his share, and 1 am not pre- 
pared to say that there are not sases in 
whieh eonsent to sush sondnet may not 
be sonsistent with adverse possession. If 
a brother of mine takes more than his 
share on my father’s death, and J, not 
thinking it worthwhile to interfere, son- 
sent to his remaining. in possession of 
more than hia share, ia it .to be said that, 
besause I aequiessed, the possession was 
not adverse? Mr, Raza Ali was foreed to 
admit that in this case if the sonduot of 
the widow had sontinued till her death 
and after her death by her dessendants 


(1) 26 Ind, Cas. 922; 18 A. L. J. 204; 37 A. 
203, ° ; 

(2) (1912) A, ©, 230; 81 L. J. P. O. 151; 106 L. T, 
836. i 

(3) 86-Ind, Oas, 109, 


CALOUTTA HIGH COURT, 
APPEAL FROM Appattata Decrer No, 1173 
oF 1919, 

August 13, 1920, 

Present :—Sir Asutosh Mookerjee, Kr., Acting 
Ohief Justice, and Juatice Sir Ernest 
Fletsher, Kr. 

SOUDAMINi DASYA CHOUDHURANY, 
Execotrix TO rHe Estate OF HER HUSBAND, 
tats RAGHUNATH DAS— 

. PLAINTiPE— APPELLANT | 
Lereus 
Tar SECRETARY or STATE vor INDIA 
In COUNCIL—Deranpanr — RESPONDENT. 

Bengal Alluvion and Diluvion Act (IX of 1847), . 
ss. 3, 6—Assessment—Special survey—~-Notice under 
8. ri be amended—Thak boundary, evidentiary 
value 0), 


There is no provision in Act IX of 1847 which 
requires that before an assessment of revenue is 
made under the Aot, there must be a special 
survey carried ont under the terms of section 3 of 
the Act. There is nothing to show that the assess- 
ment contemplated by section 6 could not be based 
upon a survey carried out for a purpose other than 

what contemplated by section 6, Where there was 
a survey for the purposes of Settlement under the 
Bengal Tenancy Act, the result of that survey 
could be utilised to form the foundation of assessment 
under section 6 of the Bengal Alluvion and Diluvion 
Act. [p 77, col. 9] 

Secretary of Siate for India in Council v, Kumar 
Narendra Nath Mitter, 61 Ind. Cas, 91; 82 C, L, J, 
402, referred to, 
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SOUDAMINI DASYA OHOUDHURARY V, SECRETARY OF STATE FOR INDIA, 


A notice served for the purposes of assessment 
uader section 6 of Act IX of 1847 can be amended, 
[p. 78, col. 1] 

he mere circumstance that the river-bed is 
shown to be included within the thak boundaries of 
a particular estate, does not necessarily lead to the 
inference that atthe time of the Permanent Settle- 
ment the bed of a large navigable river was as a 
is of fact settled with the Zemindar. [p. 78, col. 


Jagadindra Nath Roy v. Secretary of State for India, 
1 (P, C.), relied upon, l 


Appeal against a desras of the Additional 
Subordinate Judge, Bakarganj, dated the 
7th of Mareh 1919, afficming that of the 
Maunsif, Fourth Oourt at Patuskhali, dated 
the 3ist Marah 1917, 

FAOTS appear from tha jadgment, 

Dr. Sarat Ohandra Basak (with him Babu 
Upendra Lal Roy), for the Appellant.—The 
plaintiff is the appellant. The appeal arises 
out of a suit for deslaration that sertain 
dearah prossedings 


void and the assessment was illegal. The 
Oourts below have dismissed the suit. The. 
question is this, Ag thera has been no. 


survey under seation 3 of Ast IX of 1847, 
the prossedings ara void, The area was 
originally 5 asres; aubsequently it was 
changed to 13 asrəs, 
anything more than acres, The thak map 
is of no avail as between the Government 
and a private person, Refers to sections 1 to 
3 of Act 1X of 1847. Asregards my sesond 
point I would draw your Lordships’ attention 
to sestion 6 of the Aet. Sestion 3 saya that 
there should be no measurement within 10 
years, Before the assessment the frat 
notice was served, Then a sesond map 
, Was prepared and they now demand re- 
venue for 13 asres. The survey was som: 
pleted and approved of befora the sesond 
notise was served. j 
Babu Ram Oharan Miira (with him Bab 

Surendra Chandra Guha), for the Respond- 
` ent, was not salled upon to reply, 


JUDGMENT, 
© Mooxeasex, A. O, J,—This is an appeal 
by the plaintiff in a suit for declaration that 
the diaputed lands are ineluded in ‘a per- 
manently settled Taluk Mohammad Hayat 
held by her, and that the prosesdings 
taken by the Seeretary of State for India 
in Oouneil for assessment of revenue thereon 
are «lira vires. The Oourt of firat instanoa 
dismissed the suit on the merits. Upon 


by Government were . 


They sannot claim ten years, 


* 


appeal that desrae has been affirmed by 
the Subordinate Judge. On the present 
appeal, that, degree has bsen assailed on 
three grounds: First, that the proeseedings 
under Aot IX of 1847 were ultra vires, 
besause they were not based on a spesial 
and new survey sarried ont, as eontemplat- 
ed in sestion ?; secondly, that the pro. 
seedings under Ast Ix of 1847 wore ultra 
vires, beaanse the notice whieh was at 
first served upon the appellant was sub. 
sequently modified, and the quantity of 
land whish was ultimately held liable to 
aisessment with reyenus was muah” larger 
than the quantity montioned in the initial 
notios, and thirdly, that the Oourts below 
have not given due effest to the entry in 
the that map, whieh shows that the river 
by the resession of whioh the disputed 
lands have been formed was ineluded 
within the boundaries of the talut held by 
the. plaintiff. In our opinion there is no 
foondation for these sontentions. 

As regards the firat point, it is olear 
that section 3 of Aot IX of 1847 empowers 
the Government to direst new surveys of 
riparian lands at intervals of not less than 
and seotion 6 sontemplates 
assessment of inerements of land. to rovonus- 
paying estates. Bat there is no provigion 
in the Act which requires that before an 
assessment is made, there must be a spesial 
survey aarried out under the terms of 


‘section 3. There is nothing to show that 


the assessment contemplated by section 6 
sould not be based upon a survey oarried 
ont for a purpose other than that son- 
templated by seetion 6. In the present 
instanoe there was a survey for the pure 
poses of Settlement under the Bengal Tonanoy 
Ast. It would be, in our opinion, un- 
reasonable to hold that the result of that 
survey could not be utilised to form the 
foundation of. assessment under seetion 6, 
We find that this view was adopted by 
both the Judges who desided the ease of 
Secretary of .State for India in Council v. Kumar 
Narendra Nath Mitter from whieh an appeal 
was subsequently preferred under elause 15 
of the Letters Patent on a different point 
(Letters Patent Appeal No. 1 of 1920), 
Secretary of State for India in Odunetl v, 
Kumar Narendra Nath Mitter (1). 


- (1) 61 Ind, Cas. Bls 38 O, L, 3.4402, 


ETY 
‘ Zemindar [Jagadindra Nath Roy v, Secretary 
- of Stata for India (2) 1, 


48 
RAM LAKHAN SINGH U, MEWA LAL. 
As regards the sesond point, no authority 


“has baen oitsd in support of the proposi- 


tion that a noties served for the purposes 
of assessment under sestion 6 eannot be 
amended. No doubt seetion 3 sontamplates 
periodisal surveys at intervals of ten years 
or longer periods of tims, bué bafore an 
assessment has actually been sompleted, 
there is no reason why an error, if any, 


eommitted in the firat instan3e shonld not . 


be restified. It is obvious that if a son- 


` trary view wera taksu, it might in soma 


instanees prejadias the Sosratary of State 


“for India in Couneil and io other instanae3 


prejudise the person to be assessed with 


` rent, besause it is sonesivable bhas tha 
“ entry in the iatital notiee might by ‘an 


- error be smaller or largar than the area 


whieh id astually in hia possession and 
‘liable to assessment of rent. 

As regarda the third point, it is plain 
that the mere ciraumstanea that the river 
bed is. shown to ba inslnded within the 


~ 


- hak boundaries of a partieular estate doss 


not nesessarily lead to the irferanes that 
at the time of the Permanent Sattlemant 
the -bed of a large navigable river was 
a matter of fast settled with. the 


The result is that the desree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with sosis, 

FLETOHER, J.— Í agree. 

B, Ns Appeal dismissed. 

(2) 800. 291; 301. A. 44; 7 C, W. N, 193; 5 Bom. 
L, R, 1 (P. O.). 





ALLAHABAD HIGH COURT, 


Secoxp Orvit Apezat No,.120 of 1921, -~ 


February 8, 1921. 
Presetit :—Mr. Tuatico Walah and 
© Mr: Justies Ryves. 
RAM. LAKHAN SINGH — APPELLANT 
te7sus 
Lala MEWA LAL— RESPONDENT, 


Haecusion of decree — Application consigned to record 
room First application, nature of —Limitation, 


Where execution proceedings are consigned to the 
gegord room -bphind the back of the doerec- holder 


(1922 


and. without any default on his parf, a further 
application, though in the form of a new application 
for execution, is “really a continuance of the older 
‘application. [p 79, col 1.) 

Yaqub Ali y. Durga Prasad, 30 Ind. Cas. .877;.87 A 


513; 13 A, L. J, 760, relied upon. 


Exesution second appeal. from a danoi 
of the Distrist Judge, Allahabad, dated the 
lst of November 1919. 

De. S, M, Sudatman, for fh Appellant. 

Dr. K, N. Katju, for the Raspdondent, 


JUDGMENT,—This appeal arises out of 
exesution prosesdings. A desres absolute for 
sale of landed property was pasaed on the 
23rd of September 1910. Tho deeres-holder 
applied for exesution on the 26th of April 
1911, That was infrustuous, A sesond 
application was made on the 15th of April © 
1914, That apoplieation was dismissed with 
aosts, besause the deasres-holder failed to 
comply with oertain orders whish the Court 
had made. Another applisation waa made 
on : 4th of September 1914 for sale. As 
some of the property was anoestral, the Court 
ordered the oase to ba sent to the Oollestor 
for sale, This was done on tha Leth 
of September 1914, Before the sale was 
egompleted, the Civil ‘Court, on the 4th 
of May 1915, ‘passed an order staying the 
sale. Thereupon, on the 24th of May, the 
Oollestor sent the resord bask to the 
Oivil Court whieh, on the 25th May 1915, 
passed an order to the effeet that the 
Procsedings be entered on the register of 
desided cases and plased in the resord room. 

This order was passed behind the bask 
of the desree-holder, Finally an applieation 
out of whieh this appeal arises was made 
on the 12th Desember 1917. Both Courts 
have held that this applieation was within 
time. It was argued before us that it was 

not, and the argument was based on what, 
We think, was merely a slip of the pen in the 
judgment of the learned Distriet Judge. 
He twieo in his judgment mentions the 
peoultiniate applisation as being that made 


- “on the l4th of April 1914. We think it is 


quite elear that he meant the Id4th. of 
September 1914. If the penultimate Ape 
plication had been that of the 14th. of 
April 1914, then, in our opinion, the argu- 
ment of the appellant would have been 
unanswerable, This application -was made 
certainly more than three years after that 


= waman = Ff y 
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date, but that was not tho applisation on 
whieh the desree-holder relied as saving 
limitation, The lkarned Distriet Jndge 
has quoted tbe order passed which, he 
says, was on the application of the 14th 
of April 1914. As a matter of faet it 
was passed on the application of the 14h 
of September 1914. Reliance haa been 
plased by the respondents on the ease of 
Yaqub Ali v. Durga Prasad (1), That was 
a mush stronger ease than this, The faets 
were somewhat similar. The resord bad 
been sent in that case also to the Collector 
and had been sent baek, Thereupon the 
Court asked the desree-holder to take oertain 
steps and on failure of his doing so, the 
application for exeention was struek off and 
the file was sent to the reeord room, There 
it was held that a further appplisation, 
though in the form of a new application for 
exeeution, was really a sontinuanse of the 
older applieation, We esnnot distinguish 
that oase from the present. In the present 
ease the execution proceedings were eon- 
signed to the resord room behind the baok 
of the decree-holder and without any default 
on his part and without really desiding it. 


It seeme to us, in this view of the 46856, 


that the learned Distriet Judge was right 
and we, therefore, dismiss the appeal with 
eosts, ineluding in this Court fees on the 
higher scale. 

J. P, Appeal dismissed. 
na 30 Ind, Cas, 877; 87 A. 618; 18 A, L. J. 
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PRIVY COUNCIL. 

ÅPPEAL FROM. TAE ALLAH 8aD Hida Cover. 
November 17, 1922, 
Fresent;—-Lord Buskmaster, Lord Qarson, 
Sir John Edge, Mr. Ameer Ali and 

Sir Lawrence Jenkins. 
MUHAMMAD HAFIZ AND ANOTHER 
Pralnti¥¥3s——-APPELLARTS ~ R 
- CErSug 
Mirza MUHAMMAD ZAKARIYA 
AND OTHERS — DEFN ANTB-— ResPONDENTS. | 
Civil Procedure Code (Act V of 1£08), O.II, r. 2— 
| Mortgage, simple—Mortgage for term-—Option to sue 
for interest or principal and intereat—-Suit jor interest 
alone ajter expiry of term —Subsequent suit for princi- 
pal-and interest, maintainability of-—Cause of action, 
what ts, 
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The cause of action is the cause of action wich 
gives occasion for and forms the foundation of the 
suit, and if that cause enables a man toask for 
larger and wider relief than that to which he 
limits his claim, he cannot afterwards seek to 
recover the balance by independent proceedings. 
[p. 82, col. 1,] 

A simple mortgage-deed, containing no express 
covenant for the payment of the principal and 
interest, provided that the interest would be paid 
monthly and if no interest was paid for six months 
the creditor would be entitled to sue, for interest 
alone or for both principal and interest, No interest 
was paid and after three years—the expiry of the 
period of the mortgage—the mortgagee, relying on 
the cause of action arising onthe non-payment of 
interest for six months, sued for interest alone and 
got a decree. Subsequently he sued for the 
principal and the further interest that had accrued 


ue: 

Held, that the subsequent suit was barred by 
— rule 2 of the Civil Procedure Code. [p. 81, 
col. 2. 

Chand Kour v., Partab Singh, 15 I, A. 156 at p. 
157; 16 0. 98; 6-Sar. P, O. J, 248; 12 Ind. Jur. 331; 8 
Ind, Dec. (N. 8.) 65, Rajah of Pittapur v. [Suriya Raw] 
Sri Rajah Venkata Mahipati Surya, 12 J. A. 116; 8 M. 
520; 9 Ind, Jur. 274; 4 Sar. P, O. J. 638; 3 Ind. Dec, 
(N. 8.) 856, Yashvant Narayan Kamat v. Vithal Divakar 
Parulekar, 21 B. 267 at p. 270; 11 Ind, Deo. (N. s ) 181, 
referred to, 4 


Appeal from a deeree of the Allahabad 
High Court (Piggott and Walsh, JJ), revers. 


ivg a deoree of the Subordinate Judges 
Agra, 

FACTS are snffistently stated in their 
Lordships’ judgment. The Trial Judge 


desreed the plaintiffs’ olaim and the High: 


Court dismissed it: hense this appeal. 

Mr, yam, for thé Appellants.—Under the 
bond I had a right either to eall in the mort- 
gage or to sue for interest only, Clause 3 
extends this option even after three years, 
Clause 7 contemplates a different aetion. 

i Lorp Bocxmaster.—In faet both eauses 
of astion existed when you sned. The 
questions are (a) aan you eontrast out of the 
Statute, and (b) have you done so? | 

We have arranged our dispute in sueh a 
way that the Statute does not apply. The 
anung of astionin the first suit is not the 
same asin the sesond. In our plaint, wa 
alleged that wa had a right to sue for 
interest alone, 

{Loap Bock wasrex.—The question ir, eould 
you take that option? } 

Cause of action refers entirely to the 
ground set forth in the plaint as the” eause, 
Chand Kour v. Partab Singh (1), Yashvant 


- (19151. As153 at p. 157; 16 0. 93; 5 Sar, P.O. J, 
243; 12 Ind, Jur. 33; 5 Lude Dac. (x. b) 63, 


+ 


‘take no objestion to sueh proosedings, 
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Narayan Kamat vy, Vithal Divakar Parulekar 
(2). Lt is not nesessary that every suit shall 
include every aause of aotion. Rajah of 
Pettapur v. { Suriya Raul, Sri Rajah Ven'ata 
Mahipate Surya (3). 


[Loro Carsox.—How ean you ask that the 
property shall be sold twice? ] 


| JUDGMENT, 

Loro Boosmasrer.—in this appeal their 
Lordships have not had the advantaga of 
hearing Oounsel for the respondents, but 
owing to the fall and able argument of Mr. 
Hyam they have baen placsd in comopliste 
possession of the fasts, 

The. appaal arises out of a mortgage suit. 
The appellants and the second, third and 


‘fourth respondents reprasent. together the 


mortgages. The first respondent was him- 
self one of the mortgagors and represents 
the other, Ths mortgage-deed in question 
waa oxeouted on the lith September 1910, 
and was @ simple mortgage but it took an 
unusual form. It sreated sesurity for the 
re- -payment to the mortgagees of Rs. 14,000, 
prinsipal and interest at the rate of 8 annas 
per sent. per month, if then provided by 


*elause 2 that the interest should be paid 


on the bond as each month went by, and 
that if the interest was not paid for six 
months, the sreditor should be sompstent to 


` realise only the unpaid amount of interest 


due fo him, or the amount of prinsipal and 
interest both by bringing a suit in Court 
without waiting for the expiration of the 
time fixed, and that the mortgagors should 
The 
time fixed was that mentioned in olause 7, 
whieh provided that if the amount seeured 
‘by the bond, with interest, should not be 
paid after the expiration of three years, the 
ereditor should be entitled to realise by 
‘bringing a suit for the whole of the amount 
of the principal and interest, together with 
other insidental expenses, and again the 
slause eonsluded by provision that the mort- 


gagors should have no objection, and, if they - 


took objestion to sueh proseedings, it Should 
be regarded as false, 


(2) 21 B, 267 at p. 270; tf Ind. Deo, (x, 8.) 181. 
(3) 12 1, A. 116; 8 M, 620; 9 Ind,jJur, 274; 4 Sar. 
P. 0.3. 38 3 Ind, Des, (Noa), 856. 
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Three years elapsed after the deed had 
been exeented and no interest was paid, with 
the result that in April 1914 the mortgagee 
had the power, so far as the terms of the 
deed were sonserned, either to bring an 
aetion for the purpose of realising the sesur- 
ity in order.to obtain re-payment of the full 
prinsipal money and the interest, or simply 
of the interest alone. He aglested the latter 
course, and on the l6th April 1914 he 
instituted a suit whieh set out, with perfeet 
fairness and elearness, the provisions of the 
bond and the faet that he had elested to 
pursue the remedies that the bond gave him 
in respest only of the interest that was then 
due. The ameunt of that interest was 
Rs, 3,010, and in respeat of that sum, and 
no more, he paid the Court-fees upon the 
plaint. The learned Judge before whom 
this suit was brought made a deares on the 
llth August 1914, granting the- relief that 
was olaimed, but he appears to have over: 
looked the pesuliar sharacter of the mortgage, 
for he made a deoree whioh, upon, the fase 
of it, was not the deeree that the plaintiff 
had asked for, and sertainly not the deeree 
to whish the defendants eould, on any 
hypothesis, be entitled. What he did was 
this: He deslared that the amount due to 
the morigagee for principal, interest and 
eosta was Rs, 3, 270. 12.0, a statement that 
the consideration of the plaint ‘itself would 
have shown to be manifestly inaeeurate, for 
if was perfeetly plain from the proseedings 
that the amount of Rs. 3,010 was the amount 
claimed as due and ihis was for interest 
alone and did not inslude one single rupee 
in respect of the prineipal, whish still remain- 
ed at-the sum af Rs, 14,000. He then.pro- 
vided that if the defendant paid into Court the 
amount so deelared to be due, whieh was the 
amount of the interest and aosts, on or before 
the llth February 1915, - the mortgagees 
should deliver up thedoeuments relating to 
the property, and, if required, re-transfer it to 
the defendant free from the mortgage and 
from all insumbranees sreated by the mort- 
gageesor any persona elaiming under them, 


~ Paragraph 2 of the desrea proseeded upon the 


same footing, and provided that if the money . 
was not paid in there should be a sale, out of 
the money realised the elaim for Rs, 3,270 
should be satisfied, and after that the balance 
of the money in Court should be paid o out to. 


_the mortgagor, 
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The — of this decrees would have been 
that the mortgagor sould. have sesured 
eomplete rademptioa by paymant of moasy 
whieh, by egmmon sonsent, was nothing but 
interest on the sum that he owed and tha 
costs. It is impossible to eonsider how it 
was that susha desres passed either the 


‘vigilanse of the Pleader who was appearing 


for the plaintiff ‘or the aonsidaration of the 
Court, for susha desree wasnot the desres 
asked for nor that whish, in the siroumstanses, 
ought to have baen made. 

Apparently the money was paid into Court, 
but the mortgagor never asked for re-tranafor 


-of. the property, and the property, therafore, 
apparently remaining still subjest to the 


mortgage, the representatives ofthe mort- 


‘gages who had died proseeded, on the 23rd 


January 1915, to institute the proseedings 
out-of whish this appeal has arisen, sssking 


relief similar to, but not the same as, that 


formerly olaimed. It was stated that the 
amount due on the mortgage was the priu 
dipal moneys ani the interest that had 
aserned due, less the amount whieh bad bsen 


_ provided by the proseedings formerly taken, 


— 


and they sought realisation of the sesurity 
and sousequential relief, To that suit objes: 
tion was taken that it was not competent to 
the mortgagees by reason of rule 2 of Order 
Ti of the Odde of Civil Prosadure, The learn- 
ed Judge before whom the matter came, be. 


` . ing obvioualy impressed by tho injustice which 


would be done if effest was given to sash a 
defense, decided in favour of the plaintiffs, 


_ but upon appeal to the High Oourt that 


judgment has besn reversed and jadgment 
entered for the defendant; from the judgment 
of the High Oourt the present appeal 
lies. . . 

Now the whole question depends upon son- 
sidering whether the tarma of rale 2 of Order 
Il do really bar the plaintiffs from the 
relief that they seek, and no one would be 
anxious to stretch or strain the language of 


- that rule in order to sover a gape where, 
if it be made applieable, it is obvious that. 


the plaintifs may suffer a substantial wrong. 
The rule rung in these terms:— 

(1) ‘ ‘vary suit shail inelade the whole 
to make in raspsst of tha sansa of nation; 
bat a plsincff may ralinguish ang -portion of 
his slaim in order ba bring che sait within 
the juvisdiction.of any Court,” 


g 
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Thera ara other provisions of the Order 
to whish referensa nsei not be made, be- 
sauss, in their Lordships” opinion, the exact 
provision of rule 2, sub-sestion 1, whieh his 
been read, sovers and fits the preaent dispute. 
What wasthe aruse of aetion that the 
plaintiffs possessed when the prosesdings 
were first instituted? It was the eause of 
action due either to the fast that the 
interest had been unpaid for more than six 
months, or that the three years had elapsed, 
and the prinsipal was also unpaid, and in 
either osse they could have sued for realisa- 
tion to proyide for the whole amount seeured 
by the deed. 

The plaintiffs now purported to prossed 
under elause 2 of the deed, but even in that 
ease the non payment of the interest was the 
sole sause apon whieh they were entitled 
to ask either for the limited relief that 
was sought or the larger relief whieh 
they abstained from seeking. It is also 
important to point out thatthe only relief 
that sould be sought in both eases was 
realisation of the mortgage security, for the 
mortgage wasa simple mortgage eontaining 
no express sovenant for the payment of the 
prinsipal and the interest, 

Their Lordships think, therefore, that the 
rule sovere the present dispute, and it is only 
‘Nessssary, in deferenee to the sareful argu. 
ment thatis plaeed before the Board, to refer 
to one ortwo of the authorities to which 
the learned Counsel ealled attention. The 
first was Ohand Kour vw. Pariab Singh 
(1), and that ean be dealt with very 
simply. In that sase what happened was 
that a Hindu widow having sold the whole 
of the estate, and asuit being instituted to 
set aside the sale, the proeeedings were 
objested- to upon the ground that before the 
sale was effested other proeeedings were 
instituted to obtain an injunetion to prevent 
the sale taking place. It was pointed out 
that the astnal sauss and sirsumestanees whieh 
gave rise to the dispute were different in 


“both eases, because in the one all that eould 


be alleged was an intention, and all the 
relief that could be sought was an injunetion, 
In the other, the matter alleged was an ast 
done ard the relief sought was the restoration 
of the property that had beensold® In the 
gase of Rajah of Pittapur vy, [Suriya Rau} 
Sri Rajah Venkata Mahipati Surya (3) it is 
said that the cause of nation moans the oause 
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„of aetion- for whieh the suit is. brought, 
. and it does not say that every suit ineludes 
every cause of action, ‘Their Lordships see 
no reason to attempt to qualify or to extend 
those words, because they are in fast no- 
thing but a repetition of the exast words of 
the Code; the eause of astion is the sause of 
nation whieh gives oseasion for and forma 
| the foundation of the suit, and if that 
eause enables a man to ask for larger 
and wider relief than that to whieh he 
_ limits his elaim, he cannot afterwards seok 
to resover the balanes by independent pro- 
‘ eeedings. The ease of Yashvant Narayan 
Kamat y. Vithal Divukar Parulekar (2) really 
illustrates this view,- for there the learned 
' Judge.held that both the causes of nation and 
the remedies were distinot. 
: Their Lordships, in expressing this opinion, 
have in mind the fast that, owing possibly 
“to faulty advise, or, it may be, to a mia- 
apprehension of their striot legal rights, the 
plaintiffs are in hazard of losing Rs, 14,000 
in respest of a transaction whieh, so far ag 
ean be seen, was a perfeotly straightfor- 
ward transaction effested at a reasonable rate 
. of interest. Whether there be any means 
now, according to the law in India, of remedy- 
ing what does appear to be a misapprehen- 
sion underlying the deeree that was made on 
the llth August 1914, ‘their Lordships are 
not prepared to say, but if sueh opportunity 
ean be afforded consistently with the well- 
known rules astablishing prastiee in India, 
| their ‘Lordships sge no reason to doubt that 
it will reesive eonsiderate attention by the 
Court before whom it is brought, 

Their Lordships will humbly advise His 
. Majesty that the appeal be dismissed. 


J. 5, Appeal dismissed, 


Solieitor for the Appellants.—Mr, H. B. L. 


< Polak. 
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MADRAS HIGH OOURT. . 
Appeat Against Osper No. 239 or 1920, > 
July 27, 1921. ; 
Present :—Mr. Jastva Spsneer and 
Mr. Justice Ramesam. 
TARIGOPULA NAGIAH—DEvexpanr - 
=n APPELLANT 
Versus H 
KOMINENI SESHAMMA AND OTHHRA-—- 
PLAINTIFE3— RESPONDENTS, 


Civil Procedure Code (Act V of 1908), O. XX, 7,1 
-—Notice ann6uncing result of case posted on notice 
board —Compromise—Petition—Court, jurisdiction of, 


The posting of a notice upon the notice board of 


. & Court announcing the result of an appeal is not 


a sufficient compliance with the requirements of 
Order XX, rule 1, Civil Procedure Code, as to the 
pronouncement of ‘jadgments i in open Court, and the 
appeal is still pending for want of a delivered ‘judg. 
ment, and the Court has jurisdiction to entertain. a 
petition of compromise 

Bat Dahi v. Hargovandas, 30 B. 455; 8 Bom L 
R. 229, followed, 


Appeal against an order of the District 
Judge, Gantur, dated 17th Mareh 1920, in 
Ingslvensy Appeal No, 282 of 1920 in Appeal 
Suit No. 311 of 1919. 

Mr. V. Ramadoss, for the Appellant, i 

Mr, P. Narayanamurti, for the Responi- 
ents. 

JUDGMENT.—We do not consider ‘that 
the posting of a uotiee Upon, the notisea. board 
of the Court announsing the resale: of the 
appeal wasa suffisient eomplianse with the 


. requirements of Order XX, rule 1, Civil Pro- 


sedure Oode, as to the prononneements of 
judgments in open Oourt. 


We agree with the view taken by the 
Bombay, High Court in Bat Dahi v, Hargovan 
das (1) that the practice’ of omitting to pro- 


' nounee judgment ia open Court is both in- 


sonvenient to the parties and ia’ direot 
opposition to an express provision of the 
Jaw. 

When the Vakils addressed the Distrist 


. Judge on Monday, the 15th Mareh’ 1:29, as 
. to the appeal, the- appeal was still pênding” 


for want-of a delivared judgment, The 
Distriet Judge had thus jurisdistion at that 
time to reseive a petition of compromise and ` 


(1) 80 B, 455; 8 Bom. L, R. 229, 
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to pass the nesessary ordera upon it. His 
order deslining jurisdistion must now be set 
aside: and he is dirested to take the petition 
on file and dispose of it aseording to law. 
Sosts of this siv.l missellaneous appeal 
‘in this Court will be borne by respondents, 
'M C P. 


© JP. A Appeal allowed. 





OALOUTTA HIGH COURT. 
APPEAL FROM OAIGINAI. Decage No. 21] 
or 1919, 

March 15, 1921. 

Present: —Justise Sir George Woodroffe, 
Kr., and Mr Jnstiae Walmsley. 
Maharaia BIRENDRA KISHORE 
MANIKYA BAHADUR ~Puarstirs 

—~-A PPELLANT 
667 8145 
KRISHNA CHANDRA DHB— 


DEFENDiNT— RESPONDENT, 
Assam Land and Revenue Regulation (I of 1886), 
8,,.97—Partition of portion of estate, application for, 
‘maintainability of—Jurisdiction —“Actual possession of 
interest,” meaning of. 


Under the Assam Land and Revenue Regulation, 
a Revenue Court has jurisdiction to entertain an 
application for partition of a portion of a revenue- 
paying estate, where the applicant has no interest 
in the remaining portion. [p. 84, col. 1.] 

The words “in actual possession of the interest” 
in section 97 of the Assam t.and and Revenue 
Regulation simply mean that at the time of the 
application if must not appear that the interest of 
the person seeking partition has been transferred 
or been otherwise lost. They do not signify that 
the’applicant should be in actual physical possession 
of the land [p. 84, col. 1.] 

Appeal against a desree of the Offisiating 
Subordinate Judge, Sesond Oourt, Syibet, 
dated the 2%th May 1919, 

FAOTS appear from the judgment, 

Babu Gobinda Ohandra De Roy (with him 
Babu Birendra Kumar Das), for the Appellant. 
—The defendant made an appliasation for the 
partition of the whole estate, omitting seven 
villages on the ground that my elient had 
no interest in them. But I beg to submit 
that sush an applisation is not entertainable, 
regard baing had to provisions of the Assam 
Land and Revanue Regolation. The par- 
tition proesedings instituted in the Revenue 
Court are, therefore,- ultra tires; Moreovar, 
there is another diffisulty in the way of the 
defendant, As the defendant-was not in 
actual possession of the interest in respeat 
of wish he wanted to have a partition, the 


provisions ofthe Assam Land and Revenue 
Regulation stand in his way. Here ‘astual 
possession cannot mean anything other than 
physieal possession of the land, 

Refers to Abdul Khaliq Ahmel v. Abdul 
Khaliq Ohowdhry (1), Gourt Krishna .v. 


-Sabanunda Sarma (2). 


In Brojendra Kishore Roy v. Kali Kumar 
Chowdhury (3) and Yasin Ali v, Radha 
Gobinda (4) partition applied for was in 
respest of the entire estate. go 

Babu Hamendra Kumar Das, for tha Respond- 
ent,—-I submit that the partition prosesd- 
ings have been inéva vires and within juris- 
distion, “Aetual possession of the interest” 


` does not nesessarily and- in all sireamstanees 


mean astual physical possession of the estate. 
There is nothing in the Assam Land aud 
Revenue Regulation whieh prevents the 
‘Revenue Court from entertaining my slient’s 
applieation for partition of the joint lands. 
My learned friend has sited eases haphazard. 
He knows, as anybody else, that these eases 
do not help him in the least in strengthening 
his position, Gourt Krishna vy. Sabanunda 
Sarma (2), on whioh my learned friend par- 
tienlarly relied, is elearly distinguishable. 

Baba Q. 0. De Roy replied. . 

JUDGMENT. 

Wooprorre, J.—Wea have heard this oase 
at vary graat length. The suit is ona for 
deslaration that aartain partition prosesdings 
instituted in the Revenue Court are illegal, 
without jurisdiction and osontrary to the 
provisions of the Assam Land and Ravenue 
Regulation whish govarn the present sase, 
and for an injonetion on the defendant 
restraining him from prosseding with the 
partition, The applisation was for a 
partition of the whole estate, leaving out 
seven villages on the gronod that the 
plaintiff had no interest in them. The 
Court was asked to deal with matters in 
whish both parties had joint interest, That 
appears to ba a reasonable application, 
but it ia objested that itis not one whish 
ean be entertained under the provisions 
of the Regulation to whieh I have referred. 
An objestion was taken in the Revenue 
Oourt and rejected. On appeal fo the 
Deputy Oommissioner the appgal was dis. 


missed. On appeal to the Commissioner the 
(1) 23 0. 614; 12 Ind. Des. (N. s.) 842. 
(2) 82 O, 1036; 1 U. I. J, 421. - 
(3) 46 Ind. Cas. 987; 46 O. 236. 
(4) 55 Ind, Ons, 180; 47 O, 854; 80 O, L. J. 489, 
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appeal was again - dismissed. On resourse 
to the Oivil Oourt, the suit was dismissed 
and there bas been an appeal to us, in whish 
the question whieh has baen agitated these 
four times is sought to be agitated again. 
In my opinion the Court did not set without 
jurisdiefion in entertaining this application. 
“It is then ssid that assuming that the Oourt 
had got jurisdistion, the ease is not within 
the provisions of the Regulation, besause it 
is said that the defendant was not, within 
the meaning of the Regulation, in actual 
possession of the interest in respest of whish 
he sought the partition; and the meaning 
whieh is sought to plase upon the words 
“aatual possession” is physieal possession of 
the land;’ but the Regulation does not 
speak of land. The Regulation speaks of 
astual possession of the interest, by which 
I understand that at the time when the 
applisation is made, it must not appear that 
the interest has been transferred or been 
otherwise lost. The Court will only onter- 
tain applisations by persons who have actual 
interest whieh would justify an application 
and the Court's entertainment of it, 

Then we some to the question of fast, As 
I have said, on sn interpretation of the 
seation, it will not be neseasary to show that 
there was actual physieal possession, but it 
is open to the appellant, as he has attempted 
to do, to show thet the defendant had no 
-astual interest -by reason of the fast that the 
‘defendant had lost his interest by reason of 
the plaintifi’s adverse possession for a period 
of twelve years, This has been attempted 
to be shown as regards three plots of land; 
sole possession has been alleged as regards 
Ohak No. 179 Mouzah Sankarsena, Chak No. 
2 Jiladpur, and in reapest of Monza Sri- 
-mangal. As regards this latter land, the 
appeal has been faintly pressed. Tha eyi- 
dense is slight and there is no dosument in 
support of the plaintifi’s slaim to absolute 
exelusive possession of the land. As regarda 
this land and others, it appears that they 
were junglt lenda- within tbe period of twelve 
years of the application; and there is evi- 
denee -also by the plaintiff's witnesses 
supporting the defendant’s sase as regards 
possession., 

Jn my opinion the Subordinate Judge is 
right in the sonelusion at ‘whieh he has 
arrived, namely, that? the plaintiff has not 
shown. that he has adversely possessed the 


(ioè 


lands for twelve years and thae extinguished 
the title of the defendant. The partition, 


. therefore, must go on, on the assumption that 


the defendant has title in the lands whioh 
are the subjest- matter of the partition. 

The question whieh has been raised by 
the appellant, namely, that he has a spesial 
claim for the allotment tohim on such par- 
tition of partioular pieces of land, on the 
ground that they are in.possession of his 
tenants, that the lands have baen improved 
and so forth, is a matter whish will be open 
to him to put forward upon the partition, 
He aan then put forward his elaim and if 
he establishes a aaze, no donbt, the Gommis- 
sioner of partition will give effest to his 
wishes, 

The appeal is dismiesed with ovate, 

WaLMSLEY, J.—I agree. 


N. N, Appeal dismissed, . 


PATNA HIGH COURT. 
ÅPPEAL Fsom APPELLATE DAOEE No, 470 
_ oF 1920. 
Deeember 13, 1921, 

Present:—Justiee Sir John Buoknill, Kr, 
FUDU SAHU AND oraers—Pcaintivrs 

= APPELLANTS 

versus 
Musammat SARBAN—Derenpant— 
R&-PONDENT. 


Easement—Riparian right—Bervient tenement, whe. 
ther can acquire easement. as against dominant tenes 


ment, 


4 


N 
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Easement exsits for the benefit of the dominant 
tenement alone and the servient owner acquires no 
right to insist on its continuance or to ask for 


damages for its abandonment. [p. 89, col. 2; p. 90, 


col. t | 


Bimal Chandra Chakravarti v. Chandra Kanta . 


Chakravarti, 22-Ind, Cas. 514; 19 0, L. J. 45, followed. 

But where a land has been receiving water 
through an artificial water-course constructed on a 
neighbour’s land for a long time, he may rest his 
claim to continue to receive auch water on some lost 
grant or old arrangement [p 40, col. 2,] 

Altafuddin Aftab) Chowdhury v, Aso Khadem 
(Asokhadeen}, 20 Ind. Cas. 315; 180, L. J. 181; 17 
C. W. N. 1066, followed. 


_Appeal from a desision of the Subordinate 
Judge, Bhagalpur, dated the 3rd Marsh 920, 


reversing that of the Munsif, Bhagalpur, 
dated the 23rd Desember 1918. 


Messrs, S, Sultan Ahmed and O. 0. Das, 
for the Appellants. 

Mesars,, P. K. Sen and Jagdnnath Prasad, 
for the Respondent, 


JUDGMENT,.—This was a matter in 
seeond appeal, The appsal is made by the 
plaintiffa from a deosision of the Subordinate 
Jadge of Bhagalpur, dated the 38rd Mareh 


1920, reversing a desision of the Munsif of . 


the same place, dated the %£3rd Dasember 
1918. The fasts in the oase are very simple, 
but the points of law whisk are involved 
present considerable diffisulty, They have 
bsewargued with great ability before me by 
Oounsel both for the appsllants and for the 
respondent. The cirsamstances whieh gave 
rise to the present litigation may be shortly 
explained as follows: 

In Mauz Sadananpur Baisa, Thana Kahal- 
gaon, in the Distriet of Bhagalpur it is 
eommon ground that the plaintiffs own some 
land on whioh is situated a large tank This 
land lied south and west ofa big plot of 
land whish belongs to the defendant, The 
defendant’s land (whioh is sqaare in shape) 
has, at its northsro limits, a bend; at ita 
southern limita it also hasa high, large 
and old’ biun?z, North of allthis property 


lie hills, and a good dealof water somes. 


down from this hilly water-shed and flowe, 
follawitg the slope of ths ground, from 
north-east to south-west, Ths plaintiffs 
tank (whieh is of soarse used for irrigation 
purposes) gets -filled with watar probably 
in mora than one way. la ths first plase, 
water aomes straigataway down into if 
from the north; ‘geadndly, whea some quanti- 
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ty of water impinges on the ‘northern side 
of the defendant’s northern embankment, this 
water is said, to some extent, to divide into 
two parts and whilst soma of it rune to the 
eas’, some of it runs to the west; after having 
pacsed the western side of the defendant's 
northern embankment, ii would then flow 
down south and, no doubt, to some extent 


finds its way into the plaintiffs’ tank. With ` 


these two souress or possible souraes of 
supply this litigation is not oonserned, Ib 
is in sonnestion, however, with the third and 
most important soarse from which the 
plaintiffs’ tank reesives its supply with 
whish this sase before me zs only conserned. 
The northern embankment of the defendant's 
land satehes and holds up a large quantity 


‘of water; this water is said to be diseharged 


artifieially through what are known as 
Palgurs, which, I understand, are tunnels 
or pipes made of hollow palm tree truuk:; 
the water thus discharged rons fron the 
defendant’s northern embankment aeross the 
defendant’s land and impinging against the 
northern fase of tte defendant’s southern 
embankment, where there appears to be 
quite a large burrow pit, acsamulates there 
in great quantity. 
of the defendant’s southern embankmant 
there is a shannel through which water ean 
at a oertain level eseape, At the south- 
wastern end, the water, on reashing a eertain 
height, flows: in « westerly dirastion, 
and, then southerly, falling, almost immedi- 
ately, though passing for a short distanos 
through a third party’s land, into the plaint- 
iffy’ tank, Itis a little diffioult, without a 
simple sketan map, to explain verbally the 
exast situation of the properties in relation 
to each other and the exast direetions in 
whieh the water is said to flow; bunt thera is 
a sketeh map on page l4 of the paper book 
which sub&Stantially enables a elear view of 
the position to be understood at a glanee. 
Tt will then slearly be apprehended that if 
the defendant shose to eut in her southern 
embankment an opening (if it went suffi. 
siently desp and was of sufficient sizə), it 
would entirely prevent any of the water 
which assumulatey on the northern fase of 
the defendant's southern embankment from 
moving westward and finding its, way into 
the plaintiffs’ tank; it is obvious, at a glans, 
that, supposing the defendant’s southern 


embinkmanb was deopiy. sut (let us say for 


At the south eastern end ° 
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example, in the eentre), all the asenmulation 
of water would, following the slope: of the 
ground,’ run away due south over property 
whieh belongs to a Mr. Grant and whioh is 
known as Jagir Muhammad Khan Naik. 
Now tbat is what bas really happened; and 
the‘plaintifis brought this action asking for 
a deslaration that they were entitled to this 
‘flow,of water'from the western end of the 
defendant’s southern bund and they also 
prayed for a perpetual injunstion, against 
the defendant, restraining berfrom sutting 
the southern bund in sueh a manner as to 
eause disruption of the right: whieh the 
plaintiffs olaim. JI-need not, in. detail, go 
into the various issues whieh -were raised 
(at any rate at this stage) but will merely 
say, here, that ‘the Munsif found sub- 
stantially in favour of the plaintiffs and 
gave them, substantially, the order for whieh 
they asked. The Subordinate Judge, dis- 
agreeing with the Munsif, reversed the 
Munasif’s desision. 

- There are really three important points 
whish have been strenuously argued before 
me. The Subordinate Judge held that the 
snit should fail. on the ground that the 
“plaintiffs had not joined sertain nessssary 
parties; it is eontended that in this the 
Subordinate Judge was in error. Secondly, 
the Subordinate Judge expresses the opinion 
that the matter had not already been son: 
sluded by the effsot of a judgment in a 
sertain suit | desided in 1878; and it is 
eontended befora me that he is again, here, 
wrong. Thirdly,,; the Subordinate Judge 
held that the plaintiffs had not made ont 
any olaim supportable in law to the water 
in question; and, bere, again, the appellants 
maintained that the Subordinate Judge has 
made a legal mistake. 

As to the firat point (i: e., the alleged nons 
joinder of parties), it was contended by the 
defendant that. the snit sould not proeeed 
and should have been dismissed; beeause 
the plaintiffs ‘had not joined either Mr. 


Grant (who owned the land lying to the. 


south of the ‘defendant’s land and who, as I 
have ‘pointed out before, no doubt would 
reseive on his land, through the entting of 
the defendant’s southern bund made by the 
_ defendant, . much of the water whieh had 
previously “flowed in a westerly direstion and 
whieh ‘would have otherwise debaashed on to 
(ho plaintiffs’ land); end, seeondly, and this 
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is perhaps more important, beesuse the 
plaintiffs baye not joined as defendant one 
Dip Narayan Sinha, who beld a Jagir to the 
west of the defendant’s Jagir and through 
a short portion of whose land it ia eommon 
ground that the water passes on its way 
into the -plaintiffa’ tank: The Munaif, 
although he. thought that it was ineumbent. 
upon the plaintiffs to implead both Mr., 
Grant and Mr. Dip Narayan Sinha,- on.the 
ground: that it was obvious that they were 
interested in what had taken place, thought, 
that such non-joinder was not fatal to the 
suit in view of the provisions of Order I, 
rule 9 of the Oivil Procedure Code. The: 
Snbordinate J ndge, whilst not thinking that: 
the omission to join Mr. Grant was fatal: to: 
the suit, thought that the failure to: ¿join 
Mr. Dip Narayan Sinha, who was” “muah, 
more definitely interested, besause, admit. 
tedly, the water used to pass through a 
portion of his property, was fatal to the: 
suit, Itis of sourse sommon ground that 
no order passed in this suit sonld possibly. 
affeot Mr, Grant or Mr. Dip Narayan Sinba— ' 
they not haying been made parties to the 
action, 

As for the bearing of Order !, rule 9, upon 
the question generally, I think this rule must 
always be read subject to the ` fundamental: 
restrietion upon it that the Court is not going 
to waste ita time in trying an action in whieh, 
after its hearing and desision, the result of 
its order made must or may sléarly be infrue.- 
tuous or uselesa owing to the non-joinder of 
parties who were really necessary for the 
proper adjadioation of the suit. So far, 
however, as the olass of sases sueh as this 
is soneerned, .I think that the osse of Madan 
Mohan Ohakravarty v. Sashi Bhusan Mukherji 
(1) well lays down what is the position, 
Mr. Justioe N. R. Chatterjea thers cays: “If 
a way passes over 50 different pareels of 
land owned by 50 different persons, and 
the owner of the 50th pareel obstrnuets the 
way on his own land and the owners of 


„the remaining pareels do not raise any 


obstrustion nor even deny plaintiff's right, 
I do not think the latter are nesessary 
parties or ean be joined in a suit against 
the person who obstruets the way.” I think 
this is quite a sorreet view to take of the 


(1) 81 Ind, Ons, 549/19 O, W, N, 1211, * 
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law. It is pointed ont here that so far as 
Mr. Dip Narayan Sinha is sonserned he has 
always permitted this flow of the water 
to’ pass asross his property; he has never 
dissented from it and further it is said that 
he aupports the plaintiffs’ ease. 

“With regard to Mr. Grant, I agree with 
the Subordinate Judge that there is no 
reason why his absenee from the ease as 
"a party isin any way fatal to the suit, 
I think, therefore, that on this point, namely, 
that the non-joinder of Mr. Dip Narayan 
Sinha justifies the dismissal of the plaintiffs’ 
suit, he is wrong. 


“The sesond, point is one of some difficulty, 


The plaintiffs have brought their astion 
against the defendant 
has no ‘right to eubher sonthern bund in 
such. a way as to interfera with the flow of 
water from the north into the plaintiffs’ 
tank, To this the defendant, in substanee, 
replies that she has a nghi to sub the 
bund whenever and wherever she wishes 
and that the plaintiffs have gequired no 
right to the water and never sould asquire 
any right to any of it. With the elaim 
and defense the pleadings olose as is here 
perhaps, unfortunately,- usual, Bat in supe 
port. of their elaim and to sonfute tha 
defendant’s allegations the plaintiffs pro- 
dueed dosuments, showing  sonelusively 
that they were the owners of the Jagir 
upon whioh their tank was situated and 
that they had purehased this Jagir from 
one Ohama Mandar. In faet there was no 
further dispute after the production of 
these kobalas as to the validity of the plaint- 
ife’ title as to this land or tank, 

What, however, was of great and perhaps 
of far more importanse was that the plaint- 
iffs also produeed copies of judgments given 
in 1878: one dated the 19th February by 
the Munsif of Bhagalpur and the other by 
the Officiating Judge of the same plaso, 
dated the 29th July of the same year, when 
hearing the matter on appeal from the 
Munsif, What is still more important, 
however, is that the astion was, admittedly, 
brought by one Matuki Mandar as plaintiff 
and he was. the husband, now daeeased, of 
the lady who is the defendant in the present 
suit and the respondent before me, The 
ation was brought against Ohama Mandar 
(who is the predecessor in-title of the 
present plaintiffs) and also against Mr, Grant, 


© 


slaiming that she 
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who has already been referred to by me 
as the owner of the Jagir Muhammad Khan 
Naik whieh lies to the south of the defend- 
ant’s land. The fasts whieh were diselosed 
in that eases have a moat notieeable and 
important legal bearing upon the position 
which is the subject-matter of the litigation 
now before me. It ie shown there that 
at that date, over 40 years ago, there existed, 

then, an important embankment whieh is 
the subjeet matter of the present prosead- 
ings. Tha plaintiff there (that is, the present 
defendant’s predeeessor-in-title) was som- 
plaining that the defendant No. 1 in that 
suit who was Ohama Mandar (the present 
plaintiffs’ predeesssor.in- title) had filled 
up an extensive eutting in the bund 
(whieh bund then existed, as now) on 
the present defendant's land and whieh eutting 
had been exeavated by the then plaintiff 
(Matnki Mandar); he there alleged that 
through this eutting water nsed to flow to 
the Jagir of Mr. Grant and that the 
objeet of Ohama Mandar (and ineidentally 
of Mr. Grant) in filling up this outting. 
was that he wished illegally to get. hia 
tank on his own Jagir filled with water, 
It must, I think, be taken with eonfidensa 
that the tank whieh Chama Mandar desired 
to be filled up in this way was the same 
tank as that whieh is referred to in the 
present prcesedings. Itis selear that Matuki 
Mandar’s . objest in eutting the embank- 
ment was to preyent his own land from, 
being more or less inundated by water., 
Chama Mandar in that suit maintained 
that theré never was avy sutting in the 
middle of the bund, but that there alwaya 
had been ‘a eutting higher up to tho east of, 
the bund from whieh the surplus water 
drained away and that he had always enjoyed, 
the flw of water from the western ond of 
the bund into his tank. It will bə thus seen 
that the issues which were raised in that 
case were not only between the same parties 
as in the present ease (that is to say, batween 
the plaintiffs’ predesessor-in-title and the 
defendant’ s predesessor-in-title), but that 
they related to the very self-same question 
whieh is now being agitated between their 
title suseessors, It is true that Mr. Grant's 

name appears in that ease as a defendant, 

but this is not, in my opinion, material. 

The Mansif in the 1878 ease Held that 
the plaintiff was entitled to suseeed to a oer. 
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tain lineer extent-in the ease; í. e., that he was 
to‘ be' permitted to keep open a paseage 
of six cubits in length at the sentre of 
the bund—a- eurious’ but apparently em- 
Piriesl desision, But the Offisiating Judga 
- eare to quite a” contrary opinion; he bold- 
` ibg that: the plaintiff bad no legal rights 
whatever, but’ that the bund itself was an 
aneient’ ong and that Matuki Mandar had 
vio right’ to make any eutting whioh would 
have the effest of depriving Chama Mandar 
of: the filling up of his tank by the waters 
esoming from the western end of the bund, 
If will Ee thus seen that, assuming, as: I 
do, that- substantially the ‘same question 
and’ one between the predesesscrs of the 
game parties as are now engaged in the 
. Present litigation’ was desided in‘a previous 
éase, the‘position is rather a surious one: and 
it’ is- heeessary to examine slosely what 
bearing that former deeision has upon the 
position, in the present litigation, both on 
that of the plaintiffs and of the defendant. 
If- may be and is urged, firat of all, so far 
ae its bearing upon the position of the 
this former desision, the question now at 
issue had been finally determined in favour 
of the present plaintiffs’ predecessor, the 
present’ action ought not to be entertained, 
for the reason thatthe proper sonrese for 
the present plaintifs to have adopted 
would have been to have taken the 
dppropriate steps to enforee the rights 
of their predesessor under the judg- 
ment whieh was in bis fayour, On the 
other band, it is eontended that, so far 
ás the-former judgment affests the defend- 
ant, in‘ the present proceedings it is eonolusive 
and estops her from setting up in this 
~ gonnestion: the defense’ that she has a right to 
make á cutting (as is complained of) in the 
Gund in such a way‘as to interfere with the 
rights: whioh the present’ plaintiffa and their 
predecessor have solong enjoyed and whieh 
were seeured-to them and him by the order 
of 1878. 


Let us then first: of all consider the posi.. 


tion: of the plaintiffs so faras it is affected 
by the’ previous litigation. In that anit. 


their predecessor was not a plaintiff but waa: 


a defendant. The plaintiff was seeking for 
a déolaration that he wasentitled to sut the 
bund—ths' plaintiff here («hese predesessor- 


was-one of the‘two defendants there) was ree - 
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sisting his elaim; he (the predeseseor of the- 
present plaintiffs) got no declaratory order 
in hie favour, as the result of the suit was 
simply that the plaintiff’sslaim was dismissed 
The effest of the judgment, however, was 
that the here: defendant's predecessor was 
stated by the Court to have no right to eut 
the bund in such a way that the here 
plaintiffs’ predeaessor should be deprived of 
the water in question. L aonfess that I 
cannot see, on careful examination, how the 
plaintiffs here sould have proeeededin the 
old astion in any way; they had had no 
desres in their favour, as all that had 
happened was that the (here) defendant's 
predesessor in title had brought an action in’ 
whieh his elaim was dismissed. The present: 
plaintiffe’ predessssor had nothing to 
somplain of, as he had filled up the  sutting 
whieh had been made in the bund to his 
detriment and his.astion has been held to be, 
under the eirsurastanoes, not illegal, Nor 
bad he nor'had the present plaintiffs any- 
thing to complain of in the position whish: 
has existed sines that time up till now, 
When, however, now, the former plaintiff 
litigant’s suesessor has out the bund in a, 
manner which is préjudisial to. the rights’ 
whioh the present plaintiffs and their pre- 
desessor have enjoyed, then direstly this 
bund was out by the present defendanf,.. 
there asarues injury to the plaintiffs. It is- 
true that it has been found in the’ prévious® 
suit that this cutting of the dam waa 


„injurious to the present plaintiffs’ predesessor: 


but I ean see nothing illegal in the 
plaintiffs now, when the bund ia again eut, 
seeking to replaee what has been a negative 
judgment in their predesessor’s favour (that 
is to say, merely a judgment dismissing an 
action brought against him) by at any rate‘a 
permanent. injunction against the present 
defendant restraining her from eutting. the 
embankment in sush a manner as to dero- 
gate from the plaintiffs’ rights: Nor dol 
ase why they should not now. as plaintiffs 
asek for a positive deslaration whieh’ they 
ask ag to their rights. I do not well 
see in what exaet fashion it would have 
been open to the’ plaintiffs here to have 
proseeded in any process taken out by 
them in sonnestion with proseedings under 
the 1878 judgment; in that, their predeces- 
sor had nothing exeept a bare judgment 
in his fayoar and no deelaratory order or 


hd 
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deares: If he had been im the position of 
& plaintiff and had obtained a deslaratory 
order perpetuating his- right and’ aw ins 
junction, no doubt it might have been a 
proper dourse for him or his snasessdr 
(when if was found that the person against 
whom such deerees were obtained was dis- 
obeying ita terms) to proseed against such 
person by way of applisation for sommittal 
or attashment. in order that the Court 
might punish sush person for disobeying 
itë orders. But, here the present plaintiffs’ 
eduso of astion only seems to me to arise 
when the defendant again out the bund; 
and I fail to see any good legal réason 


why, on’ that taking place, the plaintiffs’ 
should not apply for an injunetion to the. 


Qourt; and, also, if they’ so wish, for 

a ‘declaration; armed with both” of whieh 
they. will in future ba’ able more easily 
to restrain the defendant or her snosessors 
from eommitting what is apparently an 
illegal-ast, 

Next as- to the effest of this desision 
in the previous suit upon the position of 
the defendant, I think, broadly speaking, 
it was unnesessary and perhaps impraoti- 
sabla for the plaintiffs direstly to plead what 
had taken plase in the previous suit. They 
might poasibly have done so, but I do not 


- think it was obligatory upon them so to do. 


What, however, in my opinion, is elear that 
they ean do is that, when they were met 
by the statement in the ‘defense ot the 
presént defendant that they have asquired 
no right and that she -(the defendant) 
ein ent the bund as she likes, they are 
entitled to.adduce any cvidenee (and would 
be entitled, if there had been a further 
sourse of pleading than obtaing in this 
eountry, to plead in reply) that the de. 
fendant was estopped from setting up this 
defenes beeause it had already been decided 
inter partes in a previous suit that she 
(the-defendant—or her predesdssor) was not 
entitled to dut the embankment. On this 
point, therefore, I have some to the son- 
elusion, first of all, that the’ plaintiffs’ pro. 
eedure in this suit is not ineorreet and Í 
doubt if it was possible for them to have 
moved: under the previous suit of 1875; 
and, sesondly, that the defendant is estopped 
by tbe: desision in the previous’ suit from 
putting forward the doefenee against the 
plaintiffs’ claim that she is entitled to out 
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the biind- ás she pledses. This, therefore, 
really aoneludes the matter, 

“But so much‘: important and  oarafal 
argument was- devoted to the third 
point and | have myself given to itso mush 
consideration that I do not lika to allow it 
to be passed by without some expression of 
my view upon it. The defendant here 
sontends that the plaintiffs sould nover have 
and never have aequired in law any sush right 
as that whieh they slaim; besause she and her 


` predesessors have always soutrolled, in fast, 


the fow of water whieh impinges upon the 
northern fase of her southern embankment, 
that ‘is to say, by means of the artifieial 
ehannela in her northern embankment : ; and 
itis said that where sucha state of sireum. ` 
stanees exista—that is to say that, whers the 
enjoyment by one person of something given 
to him through the sourtesy of another 
person depends upon that other pergon’s 
will and permission, the person who enjoys 
auch favour oan neter acquire 68 against 
his sourtesy grantor a preseriptive right ; 
or, if one likes to oall it so, oan never slaim 
an easement in sonneation with the enjoy. 
ment of an amenity oontrolled by the 
permission of the grantor. There is a 
great deal, of eourse, to be said for thig 
form of argument andthe kind of prinsiple 
whieh is thus enunciated is well shown in 
the case of Ballare Mandal v, Bepin Behari 
Mandal (2), In that case, water had, 

for many years, aeeumulated on high land 
and had found its way down aeross the lands 
of the defendants on to the lands of the 
plaintiff which lay ata somewhat lower level. 
Oa the defendants having stopped the 
flow of water on to the plaintiff's land, 

the plaintiff brought a suit to restrain 
the defendants from so stopping it on the 
allegation that by their so doing they had 
eaused serious damage to him. [b was held 
that the plaintiff had noright whioh he eould 
enforoe in law; as his case was really the sase 
of a.servient tenement endeavouring to reta. 
liate by slaiming an easement agaińst the 
owner of a dominant tenement. Also in the gase 
of: Bimal Ohandra Okakravarti v.Ohandra Kanta 
Ohakravarti (3) one finds the sama Proposition 
somewhat similarly put forward: “-Hasement 
exists for the benefit of the dominant tenement 
alone and the servient:owner’ aoquires fo right 

(2) 46 Ind, Oas. 24. 
(3) 22 Ind, Cas. 514; 19 O, L. J, 45, 
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to insist on its eontinuanee or- to ask for dama- 
ges on its abandonment.” In that sase the 
plaintiff and the defendants were neigh- 
bouring owners of land. Towards the west 
of the land of the defendants there was a 
pathway by whieh water passed, during the 
rainy season, through a ehannel on the land 
of the defendants, and, after srossing the 
land of other neighbours went upon the land 
of the plaintiff. It was said in that ease 
that this state of affairs had existed for over 20 
years. However, the defendants in the 
astion stopped the flow of water on to the 
plaintiff's land and kept it for their own use. 
It'should be mentioned that the water in 
question was surplus rain water whish had 
accumulated on various properties. 
plaintiff, thereupon, brought an astion against 
the defendants for a deslaration of a right of 
easement, but it was held that as the plaintiff 
eould not establish any right to the use of 
the surplus water before it reashed the land 
of the defendants, he had no elaim to any 
easement and sould. aequirs no rights to 
the water the enjoyment of whieh was 
the basis of his ease. So too we find the 
sase of Aliafuddin (Aftab) Chowdhury y. 
Aso. Khadem (Asokhadeen) (4). In that 


egse, again, the plaintiffs and the defend. . 


ant were adjoining owners of land. The 
defendant used to dissharge water from 
his land through a shannel on his own 
property into the land of the plaintiffs. 
The defendant, however, stopped that ehannel 
up and as a result the plaintiffa got no mors 
water. It was held there that the plaintiffs 
eould not sequire any right of easement, It 
is sertainly very diffisult to differentiate 
altogether the cirsumstaness in the present 
appeal from some of the threes desisions 
whioh 1 have quoted, bat although it is, no 
doubt, diffieult to quarrel with their legal 
soundness, I think that the real fandamental 
legal basis upon whieh the idea of easement 
is founded is well expressed in the ease of 
Ramessur Persad Narain Singh v. Kooni Behary 
Pattuk (5), This waa a sase in the Privy 
Couneil, In that ease the defendants and 
the plaintiff were neighbouring proprietors: 
the latter had a large artifioial reservoir from 


Ww 20 Ind, Oas. 815; 18 O. L. J. 181; 17 0. W. N. 
106 
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whieh by a shannel a property belonging to. 
the plaintiff had been for a long’ period . 
irrigated. The defendants, however, erested 
some embankments whieh had the effest of 
stopping the flow of water to the plaintifi’s 
land, whereupon he brought an astion against 
the defendants olaiming that he had a right 
to this water and asking thatthe defendants 
should be sompelled to remove sertain of 
these embankments, which they had erested 
and whieh diverted the water from his 
praperties, It was admitted in this sase 
that tha usar was of vary anaient date, Their l 
Lordships of the Privy Vouneil stated that a 
very old and enforseable “right. to water 
flowing on to a man’s land through an 
artifisial water-aoursa oonstrnated on a 
neighbour’ 6 land may rest on some lost grant 
or some old arrangement, proved or whieh © 
may be presumed from or with the owner of. 
the land from whieh- ths water may be 
artificially brought; or may bs based on some 
other legal origin inferential from the 
environment and siraumatanees: snob a right 
may be presumed from the time, manner 
and sireamatanses under whia the easement : 
has been enjoyed. 

In the ease now before 1 me there are several | 
sonside-ations which may well be mentioned ` 
in sonuastion with this point, In the first 
plase, there is no doubt that the relative: : 
position of the two parties has lasted for & , 
great length of time; we find it the same in 
1378 and even then the position waa, of a,- 
very old eposh, Lt is said that all easements.. 
must have their origin in something in the 
natare of a permissive fastor, and in this ease | 
the oirsumstanses are sush whieh, [ think, 
would justify one in drawing an inferenes: 
that there had been at some time or other an 
arrangement. bet ween the owners of these 
two lands (and perhaps other contemporary 
owners) under whiah the position whieh has ` 
endured for so very many years was started. 

It may be observed, here, also, that the 
defendant's pbodeacssue i in title in the suit in 
1878 does not seem to have raised this question, 
although it was undoubtedly.a most material . 
matter and one whish might have influenced. 
the position then very markedly; for it was, 
then, open to the defendant’s predssassor to 
have proved that he sontrolled by moans of 
sluises the flow of water from his northern | 
embankment to the plasa at the north of hig 
southern eubankment ‘whenee the water ray | 
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tothe present plaintifs’ tank, and if he had 
in 1878 then exhibited this feature,.he might 
have made the whole question a great deal 
more diffienlé for the then defendant Chama 
Mandar, However, it does not seem to me 
that under those eireumstanees it is possible 


for the present defendant to be allowed to. 


agitate the point in this anit. I certainly 
think.that this point might and ought to have 
been made a grouhd of attack by the present 
defendant’s predeeessor: in the suit in 1878, 
It was without doubt a very material feature 
bearing slosely upon the present plaintifis’ 
method of obtaining the water from the 


northern fase of the present defendant's | 


southern embankment, After very osareful 
eonsideration of this appeal I have some to 
«the sonslusion, for the reasons whieh I have 
given above, thatthe appeal should be allow- 
ed, I do not, however, think that the form 
in whieh the suit was decreed by the Munsif, 
with its apparently somewhat arbitrary 
empirical restrietions as to the limit of the 
spase ef north of the southern embankment 
from whish the plaintiff is entitled to obtain 
water, should be maintained, It would seem 
to me that the defendant’s real legal safety 
valye is the ehannel at the .south eastern 
sorner of her .soufhern embankment. It 
would. also appear that if the defendant finds 
that her land north of har southern embank- 
ment is in danger of being really inundated 
in the future, it would be her best souras to 
try and some to some atrangement:‘with the 
adjoining land owners by whieh, after the 
plaintiffs’ right has been properly . satisfied 
and is being properly, maintained, some 
reasonable outlet may ba, ‘by mutual 
agreement, fixed upon so as to avoid serions 
‘flooding of her (the defendant’s) land: this 
ought to be easily arranged by the good 
offices ofa Civil Engineer, who sould fix the 
levels of the embankment so as to ensure a 
proper supply to the plaintiffs’ tank and the 
prevénution of a dangerous inundation of the 
defendant’s land: and I trust that the 
parties to these proseedings will realise that 
some simple neighbourly agreement is fare 
more benefisial and far less expensive than 
protraeted litigation. - 
“In my view, therefore, the plaintiffs are 
entitled to sueseed in terms of paragraphs 
(1) and (2) oftheir plaint. © >` . 
Luuderstand that the question of damages 
doea not now arise, but I think that the 


plaintiffs should be awarded their eosta both 
here and in both Courts below. | 
P. D, Appeal allowed. 
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ALLAHABAD HIGH OOURT. 

Bxeovrion Press AperAL No. 88 op 1921. 

- January 3, 1921, 

Present :—Mr. Justise Piggott and 
Mr. Justieg Walsh. 
MUHAMMAD MUBARAK HUSAIN awp 
ANOTHER — OsBsR0TORS—APPRLLANTS 
~ > Deru 
SAHU BIMAL PRASAD —DzorER.. 
4. HOLDER— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. AKI, 
r. 57-—Hawecution—Attachment—Default* by decree- 
holder—Application dismissed but attachment main. 
tained—-Order, whether proper. f 


A Court executing a decree found itself, on a 
particular date, unable to prooeed with the exeou. 
tion of the decree by reason of the default of the 
decree-holder,- but instead of dismissing the appli- 
cation or adjourning it to a further date ag provided 
by Order XXI, rule 57 of the Civil Procedure Code, 


passed an order that the execution case should, for e 


the time being, be dismissed, but that the attachment 
should remain in force. Ona subsequent date: the 
decree-holder applied to the Court to proceed with 
the sale of the property without any fresh attach. 
ment: ABA 4 
Held, that although the order passed by the Court 
was not œ proper order for the Court to haye 
passed, ib could not be treated as a nullity and as 
haying no effect upon the parties between whom 
it was passed and thatthe property could be gold 
without a fresh attachment. [p. 92, col 1.] - 

Namuna ‘Bibi v, Roshun Meah, 9 Ind. Cas. 558; 88 
C. 482; 15 C, W. N. 428; 18 0. L, J, 621, not followed, 

Dildar Husain v Sheo Narain, 49 Ind, Oas. 118; 41 
A. 157; 17 A. L. J, 52, distinguished, 

Exesution first appeal from a deoree of the 
Subordinate Judge, Moradabad, dated the 
15th Jangary 1921, F 

Mr. 8. A. Haidar, forthe Appellant, 

Mr, P. L. Banerji, for the Respondent. 

JUDGMENT.—The essential point raised 
by this appeal admits of being. briefly 
stated :—Tbhe Court below had before it an, 
applieation for exeeution of a dearee with 
whieh, on a partisular date, it found itself 
unable to proceed further by reason of the 
default of the deeree-holder. Under Order 
XXI, rule 57, the duty-ofthe Oourt was either 
to dismiss the application, or to adjourn’ 
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the- proseedings-to a future date, Ora 
dismissal of the applieation it? is provided 
by the-said rule that the attashment shall 
esate, The Court did not follow, as it ought 
to have done, the provisions of the said 
rule. The order whioh it passed was to 
the effeet that the exesution sase should, 
for the time being, be dismissed, but that 
the attachment shonld remain in foroe. 
That isnotan order whieh the Court ought 
to have passed ; but the question before: us 
is as to the effest of the said order when 
passed. The deores-holdér on a subsequent 
date applied .to the Oourtto take up the 
proceedings at the stage at-whish they atood 
on the date-of the order abbve mentioned; that 
ig to say, He asked the Court to proceed with 
the sale-of-the property inquestion without 
any fresh attashment. The judgment-debtor 
objéeted' that a fresh attashme at was neess- 
sary, atid’ that: objeation has been over- 
ruled by the Court below ; henee- this 
appeal, 

P There is authority iri support of the dppel. 
Jants’ eontention in the case: of Namuna- Bibi 
v. Roshun Meah (1), We san only say that we 


do not agree with- the- desision id that: gata- 
. and that’ the reasoning on whieh it is based 


doas not oommend itself tc us: Moreovar, 
that ease is-to'a certain extent distinguish- 


able frem the- present, for the~exesation 


Court in’ the case’ now before'us went out of 
ita way to mark the nature of the ordér 


which it purported to pass by using the words 


“Ahul? whieh’ we- must render “for the 
ressent ” or’ 


ean be no doubt as tothe order whieh the 


pa E 


| (Í)-9 Ind, Vas. 558; 88-0. 482; 15 O. W, N, 428; 18 
©. L. 3.621 - l a 
- (2) 49 Ind; Cas, MI; 41 AJI67; 17- A. Tardi 62, 


‘forthe time being.” There 


fide transferes for valus. Se-ordly, there 
had bsen no qualifying oxprasaion ueed in 
the order cf dismissal sueh as wa find in 
tte order laid before us in the present 
ess3. While, therefore, we desire to lay 
stresa on the faot already pointed oat by 
us, that the order diresting the exeaet- 
tion desa to ke dismissed for the time 
being and the attasiment mairtained 
was not a proper order for the Court to 
have passed, we are not prepared to treat 
itasa nullity and as having no effeat upon 
the parties between whom it was passed. 
We think there is no foros in this' appsal 
and we dismiss it assordingly with este, 

J. P, Appeal dismissed, 





MADRAS HIGH COURT. f 
OiviL Reviston Parison No. 81 op 1921. 
August 17, 1921, 

Present :—Mr. Justies Krishnan and Me. 
Justice Odgera, 

PEDDAPALAYAM BODACHARTI aliat 

VENKATRAY AOCHARI[—Daraxpant— 
Counter Petiryoner-—Pxritiones 

versus À 
PEDDAPPALAYAM MUNIYACHARI-~ ° 
PI MINTI FE— PETITIONER— RESPONDENT, 


Civil Procedure Code (Act V of 1908), s. 89, 
O, XXIII, r 3, Sch. IH, r. 1 (1)—" Any matter in differs 
ence between the parties,” meaning of—Reference to 
arbitration—-Jurisdiction of Court to refer matters not 
in dispute—Award on such reference, validity of. 


The expression “any matter in difference- between 
them’’in paragraph !, Schedule II, Civil Procedure 
Code, should not be given an extended meaning so as 
to include matters in dispute between the parties not 
included in‘the suit. [p. 93, col, 1.] 

A reference to arbitration on such matters is- not 
a valid reference and the award on such a reference 
can neither be tréated as a valid award, nor a lawful 
compromise of the suit claim under Order XXIII, 
‘ule 3, Civil Procedure Code [p. 92, col. 1.] 

Polita Pavana: Panda v Narasinga Panda, B1 Ind. 
Cas, 155: 32 M. £323; 36 M, L J.- 538 and Shavaksha 
Dinsha Davar v, Tyab Haji Ayub, 37 Ind, Cas. 140; 40 
B, 884;'18 Bom, L. R. 559, followed. 

An award under an invalid reference, being self 
invalid, gives no right either asan award or asg 
compromise [p, 94, col, J}. 

Semble.—Section 89 of the Civil Procedure Code 
isa bar to such: an- award -being accepted as g 
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lawful agreement or compromise of the suit under 
Order co , rule 8, Oivil Procedure Cade. [p. 83, 
col, 2. 


Petition, under seetion 25 of Ast IX of 1£87,. 


praying the. High Court to revise the order of 
the Court of the District Munsif, Tirupati, 
dated the 15th Desember 1920, in Oivil 
Miseellanecus Petition No, 392 of 1920, in 
Small Oause Suif No. 445 of 1920, 

Mr. N, Ohandrasekhara Aiyar, for the 
Petitioner, | 

Mr: VY, Ramadoss, for the Respondent, 


J UDGMENT.—On tbe first point taken we 


agree with the lower Court that the Court’s 
jurisdiation to refer to arbitration is sonfined 
to matters in difference in the suit itself and 
does not extend to all matters in dispute 
between the parties, Though the wording of 
paragraph J, elanse (1) of the Sesond Sohe- 
dule, Civil Prosedure Uode, is not free from 
ambignity when taken by itself, the matter is 
made elear by a reference to forms Nos. 1 and 
2 of the Schedule, partisularly the latter. 
Under the old Code the sorresponding 
seation 506 olearly referred to matters in 
- differenes in the suit. We think no ehange 
in the law was intended by the abange in the 
wording of the rule in the new Code; but it 
was only a verbal ehange. Forthermore, on 
prinesiple, it is diffienlt to hold that the 
Legislature intended that a Court whieh has 
no: jurisdistion over the subject-matter in 
dispute should have power to refer it to 


arbitration, Suoh a result would follow if 
we give to the words ‘any matter in 
difference between them” in para- 


graph 1 (1), Sshedule IJ, Oivil Prosedure 
Ocds, an extended meaning to inelade 
all matters in dispute between the parties 
and not ineluded in the suit. We son- 
sider, therefore, the referense in this ease 
was not a valid referenee and the award on 
such a referense cannot bs treated as a valid 
award and it was rightly rejested by the 
lower Oourt, of. Polita Pavana Panda v. 
Narasinga Panda (1). 


Itis next urged that the award should 
have been assepted as‘a lawful agreement 
or sompromise of the suit elaim under 
Order XXIII, rule 3, Civil Prooadure Code, 
and a deeree passed in aséordance with ib so 
far as it related t3 the suit. Now -it does 


(1) 51 Ind. Cas, 155; 42 -ME 632; 36 M, b, J. 633, 
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not appear from tbe reeords thatsueh an 
application was made to the lower Oonrt 
and it is doubtful if the point.should he 
allowed to be taken before us. However,-s8 
the petitioner’s Vakil says the point was 
taken, we have not refused to hear it, 

Weare, however, inslined to think thatan 
award under an invalid referenee, being itself 
invalid, gives no rights either as an award 
or a8-& sompromise, 


-We are further inelined to follow the 
view taken by Masleod, J., (mow Ohief 
Justice) in Shavaksha Dinsha Davar y, 
Tyab Haji Ayub (2) -that seetion £9, Civil 
Prooedure (ode, is a bar to the present son- 
tention, but it is not nesessary to exprass a 
final opinion on the point. 

The sivil revision petition fails and is 
dismissed with ooste, 
X. C. P, 
E&P Petttion dismissed, 
(2) 37 Ind, Cas, 140; 49B, 386; 18 Bom, L, B, 
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ALLAHABAD HIGH COURT. 
First Aprsal FROM ORDER No, 123 or 1920, 
May 16, 1921, 

Present : —Mr, Justice Walsh and Mr. 
Justice Wallash, 

Firm KIRPA RAM SITA RAM — 
Devenpants—APPELLANTS 
versus 
Hira MANGAL SEN BISHAN MAL 
— PLAINTIFES— RESPONDENTA, 


Civil Procedure Code (Act V of 1908), s. 20— 
Jurisdiction—Fiurm carryiny on business in different 
places—Idenlity, determination of —P rocedure—"Oarry. 
ing on business,” explanation and meaning of ~Winding 
up and carrying on business--Stage of insolvency 
wan Offence against insolvency law, 


In the case of firms carrying on business in 
different parts of the country or of the Province, 
sometimes constituted of the same people, some. 
times constituted with the omission of one pergon 
who has no interest in a bganch business in one of 
the towns, or wilh tho “addition of a new person 
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.whothas an interest confined only to that branch 
-business, a Court should analyse the facts as 
* thoroughly as it can, in order tó determine whether 
=the . firms: or persons 50° carrying ‘on business are 
-really the same legal entity or peron in aged „place 
Pp. 94, col, 2;'p. 96, col. 1L] - 
A firm, without: being a branch — in the: — that 
it.is subordinate to and under the control of a firm 
‘in s different town and’ compelled to render an 
account’ to the latter, might still be- in substance the 
game ‘business so ds to make it carry on business in 


ita’ own place, if- “ib: is transacting the business of . 


the other firm in its own place as agent for that 
firm, purchasing and selling goods and obtaining 


“ordera, forwarding or receiving orders to and from | 
“that! firm and merely remunerating itself by being . 


allowed to make a definite profit out of certain trans- 
actions ora limited profit’ out of al transactions, 
“Tp. 95, col. 2 J 
g on business” is used in ——— 20, Civil 
: Prosan Code; as distinct from’ personally work. 
ing; of ‘course a man personally «working in a 
, Particular place is" carrying on business, but a man 
may carry on business, and thousands of people do, 
in a place where he does no pérgonal work of any 
kind, and a firm may be carrying on business at 
a, particular , „place either through an agency or 
through 8 manager or by its servants without ever 
having left its own town. Itmeans, in the section, 
' having an interest in the business transactions at 
the particular place: a voice in what is done; a 
share in the gain or loss, as the case may be, and 
some control, if not over the actual method of work- 
ing, at any rate, upon the existence of the business, 
It necessarily means making provision for the 
future. [p. 96, col. 1.] 

Winding up or disposing of goods with a view to 
winding up is just as much carrying on business 
while it lasts, as-purchasing goods or investing 
capital in carrying on bussiness. [p. 96, col. 2.] 

When a man reaches the stage of ‘insolvency, he 
commits an offence against the insolvency laws 
unless he winds up his affairs, that.is to say, he goes 
on inourring liabilities and incurring losses when he 
is unable to pay his debts. : He still carries on busi- 
ness if with a view to‘winding up his business and 
preventing any further losses and committing a 
breach of the insolvency laws, hé proceeds to dispose 
of his stock; Lp. 96, còls; 1 & 2.) 


First sven from an order of the Distriot 
Judge; Oawnpore, ss. 

FAOTS, — This Kapan) first same up for 
hearing before Mr. Justice Walsh and Mr, 
Justiee Ryves on the 24th of February 
1921, who remitted issues. The case finally, 
' eame : up. for hearing on resèipt of finding 
before Mr, Justiee Walsh.. and Mr.. Justise 
Wallash on the 16th of May i921,. ; 

Messrs. B. E, O Conor, Baila Nath Mukoryi 
and Peary . Lal: Banérii, for tha, Appellants, l 
Dr. K N. Katju, for the Respondents, a 


ORDER.—-This esujé was brought in 
‘Cawnpore against three persons who were 


alleged to be carrying on business in Oawn- 
pore. They were sued as defendants upon 
the resord by the following dessription: 
Lala Mangal Sen, Bishan. Mal alras Bisham: 
bhar Nath and Banarsi Das, proprietors of 
the firm of Banarsi Das and Oo., Delhi, and of 
Mangal Sen Bishambhar Nath of Cawnpore 
at present residing at Delhi. The question’ 
was raised at onoe, and-the learned Judge 
decided in favour of the defendants, that 
the Cawnpore Court bad no jurisdietion. 
The plaintiff aontended that the sontrast 
was both made and to be performed in 
Oawnpore.’ The learned Judge desided that 
question against him. We think there is 
nothing in this point, We have seen the 
sontraet, It. was olearly made in Delhi 
with the firm Banarsi Daa of Delhi. That, 


_ however, "does ‘not dispose of the question of 


jyrisdistion. Seotion 20, Civil Prosedure Onde, 
provides that a suit may “be instituted in a 
Court within the looal limits of whose jurisdie- 
tion.. each: of the defendants, where there are 
more. than one at the time of the eommensea 

ment of the suit, aetually earries on business, 
ssoondly, and i in the alternative, within the 
limits of whose jurisdistion any of the 
defendanta st the time of the sommencement 
of the suit earries on business, provided that 
in saeh ease either the leave of the Court 
is given or a defendant who does not sarry 
on business acquiesces in the suit -being 
brought.. The learned Judge, therefore, had 
to deside whether these three people, sued not 
in a firm’s name but as individuals and 
proprietors of the sontrasting firm in Delhi 
and also proprietors of thé other frm. in 
Cawnpore, earried on business’ in Oawnpore, 


or whether if one of them did, there was any 


reason why he should not give leave for 
the suit.to be brought in Oawnpore. We 
reeognise that in the sase of firms earrying on 
business in different parts of the country or 


“of the Provinee, sometimes sonstituted of the 
same ‘people, sometimes eonstituted with the 


omission of one person who has no interest 


_in a bransh business in one of the towns, 


or with the addition of 8 new person who 


“has an interest eonfined only to that braneh 
‘business, it is often extremely difficult to 


make up one’s mind whether the firms’ or 
persons Bo @arrying on business are really 
the same legal entity or person in each plase, 
but, however diffieult it may be, ‘if is a duty 
imposed upon a Oourt to analyse the fasts 


“ 
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as thoroughly as it ean and to arrive ata 
determination, and it is a duty important 
in the publie interest, besause, without ex- 
pressing any opinion as to the individual 
merits in this ease, if cannot be denied that 
sreditors are sonstantly kept at arm’s length, 
just rights are defeated and the mashinery 
of the, Oonrts is abused by persons who 
disguise themselves under the mask of a 
pseudonym for the purpose of sonsealing 


< their identity and imposing upon tke oredi- 


“in eash case. 


bility of those who believe in them. It is 
not possible to lay down any clear rules for 
guidanes on what is really a question of faat 
The best‘ guidanes that a 
Judge san follow is his own common sense 
and-experiense of busines: matters. Take 
for example the ease of the Danlop Oo., 


“who sell tyres all over the world. Pro- 
` bably inthe great majority of, if not in all 
‘ eases, they sell to their enb-agents who 


‘people sarried on 


* La 


‘ known 


dispose of the Dunlop goods to the publio, 
for example in India, and it would be 
very diffioult to show that the Danlop 
business within the 
meaning of the seation in auy town in 
whish their sub agents for that purpose 
were selling Dunlop tyres.. On the other 
hand, to take a very familiar illustra. 
tion given during the argument, the. well. 
y refreshment ocontrastors, Messrs. 
Kellner and Oo, would have eonsiderable 
‘diffieulty, we should say, in persuading ‘a 
Court that they did: not earry on business 
in Allahabad where they have a -refresh- 
ment roon and sell goods, even although it 


' might happen that their manager in Allaha. 


= 


bad was madea partner in respest of the 
Allahabad business and .fook a share in the 
profits. ` -i 

We have made these general observations 


with a view, if possible, of assisting the ` 
Oourt whieh has to determine the issues > 


whioh we are going to send down, whieh we 

hope will dispose of this knotty point, 
Aseording to the view of the learned Judge, 

up to the date of the first order thw 


defendants, although members of both the - 


Delhi firm and the Oawnpore firm, were 
members of a separate and distinet business 
in Cawnpore by reason of the fast that an 
additional partner was a member of the 
firm in Cawnpore, namely, one Jugal Kishore, 


‘in what be intended to find, 


not a braneh of the firm Banarsi Das & Co., 
Delhi. But without being a braneh in the 
sense that they were subordinate to and 
under the sontrol of the Delhi firm and 
sompelled to render an assount to the Delhi 
firm, they might still be in anbstanae the 
same business so as to make the present 
defendants carry on business in Oawnpore, 
if they were transasting the business of the 
Delhi frm in Oawnpore as agents for the 
Delhi firm, purehasing goods and selling 
goods and obtaining orders, forwarding or 
reseiving orders to and from Delhi and 
merely remunerating themselves by being 
allowed to make a definite profit out of sertain 
transastions or a limited profit ont of all 
transactions. One seniense alone with 
regard to this matter in the learned Judge's 
jadgment has entirely shaken our sonfidenes 
He said as 
follows: “The business of Jugal Kishore 
Bhagwati Prasad is prastioally earried on in 
the same premises” (‘‘prastieally” is alwaya 
a dangerous word to use when you are finding 
fasts, because if suggests a modification or 
doubt as tothe real finding which you are 
intended to arrive at), “in whioh the busines 
of Mangal Sen Bishambhar Nath is. — 
on.” It is quite possible that Jugal Kishore 
might baye been aarrying on the business of 
the' firm of Jugal Kishore Bhagwati Prasad 


‘and might also have besen disposing of the 
. goods of Mangal Sen Bishambhar Nath, No 


doubt that is a poesibility if Jugal Kishore 
was .really engaged in a business totally 
diatinat from Mangal Sen Bishambhar N ath, 
selling a different alasa of goods altogether 
whieh sould not in apy way eompete with 
Mangal Sen Bishambhar Nath, but there ig 
nothing in the judgment of the learned 
Judge fo suggest that the business was of a 
different kind of goods and the presump- 
tion is-that a man, expert in a partieular 
trade, does not waste his energies upon enter- 
prises of a totally different eharaster and if 


- Jugal Kishore earried on business in the same 


kind of goods, it seems inaonseivable that 
he should be at the same time earrying 
on a basinesa of hia own on behalf of 
himself and one Bhagwati Prasad in the 
same place in direst eompetitioy ` with 
Mangal Sen .Bishambhar Nath, if he waa 
also. a member of that firm. The sugges- 
tion that. one man eould be 


~and ab one time, he distinetly held that the possibly 


| firm of Mangal Sen Bishambhar Nath was ‘allowed, even if he“ was able to doit, ta 


we 
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sarry on -bwo businesses of the sama kind 
and on-t33 sama pramisas ia soms>tition 
with ong -another, is so extravagant that 
it-seoms there’ must be some defestin the 
language whish the learned Judge has 
nsed., 

Similarly - the learned Judga has used 
language whish makes us doubt whether 
he has really appresiated what earrying 
on business” maang. " Oarrying on basi- 
ness” is used in the sestion as distinot 
from personally working; of coursea man 
personally working in A partisular plasa 
is earrying on business, but a man may 
sarry on business, and thousands of 
people do, in a plase where he does no 
personal work -of. any kind, and these 
defendanta may be searrying on business 
at Oawnpore either through an ageney or 
through a manager or by their servants, 
without ever having left the -town of 
Delhi. The learned Judge seems to 
think that sarrying on business in this 
‘seetion -involves some personal presensa 
or personal effort in Oawnpore, That is 
not the law and he ought to disregard the 


, question altogether. “Carrying on business” 


means, in this sestion, having an intereat 
in the business transastions at the particular 
place; a voias in what is dons; a share in 


the -gain or loss, as.the oase may ba; and — 


some sontrol, if not over the actual method 
of working, at any rate, upon the existense 
of the business. . | 
e Secondly, the learned Judge has, in the 
plainest way, intimated that, in his opinion, 
the mere fact that Mangal Sea Bishambhar 
Nath have been selling their goods in the 
bazar, is-not “sarrying on business.” We 
really do. not quite:know what the learned 
Judge had in-his mind. Selling 1s the most 
important-part of a business, if you want to 
make any profit at. all, Oarrying on 
business nesessarily means making provision 
for -the-future. Indeed, for example, when 
a man reaches -the stage of insolyensy, he 
sommits an -offense against the insolvency 
laws unless he winds up his affairs, that is 
..to-say, -if ho goes on ineurring liabilities and 
insurring losses when he is unable to pay 
his debts. But.nobody dan.say that, if with 
a view .o .winding. up. his business and 
praventing- any.further losses and committing 
‘a breash ofthe insolyensy laws, he proseeda 
-to disposo-of · his stosk, ho would not still, be 


sarrying on business. Winding up or 
disposing of your goods with a view to 
winding up, is just as mush aarrying on 
business while it laste, as purehasing your 
gooda or investing your oapital in oarrying on 
business. The learned Judge has persuaded 
himself that there’ is rot the slightest 
evidense on the resord to show that the 
defendants or any of tham hs l been earrying 


‘on the business of that shop, because the 


most they were doing was selling of goods. 
This is a clear misdirestion, 

With these observations whieh we have 
made with a view, if possible, of slearing 
the ground and assisting the learned Judge 
to arriya at (he conslugion nesessary for the 
diaposal of this ease, we refer the following 
iſssueos: — 

(1) Was the firm in Cawnpore at the date 
of the sontrast owned by the members of 
the firm of Banarasi Das & Oo , Delhi, together 
with or withont the addition of Jugal 
Kishore P 

(2) Was the firm in Oawnpore atarted by 
the members of the Delhi firm for the 
development of their Dalhi. business P 

(3) [f Jugal Kishore was a partner in the 
Oawnpore business, did he besome so by 
way of payment for his management of 
it in Oawnpore or how otherwise ? 

(4) Did the Oawnpore firm dealin the - 
identieal articles imported by the Delhi 
firm for their business P If so, how were 
they aseounted for by OUawnpore to 
Delhi ? 

Hither side may adduee any additional 
and material evidence, The usual ten daya. 
will be allowed for filing objestions, 

JUDGMENT, 

Warsa, J.—On the findings to the issues 
this appeal muat be dismissed and the order 
of the Court below.confirmed with sosts. 


J. P, Appeal dismissed: 
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ZULFAN KHAN ©, BANT BAKBSH SINGH. 


, OUDH JUDICIAL COMMISSIONER'S 
COURS. 
` §8zconp Oivi, Appean No. 173 or 1921, 
d August 2,1921, | 
EPresent —Mr, Daniels, J, g, 
ZULFAN KHAN—DEFENDANT— 
ÅPPELLANT i 
versus < 
SANT BAKHSH SINGH —Puaintiry 
AND ANRUD SINGH—Derenpant 


— RESPONDENT, 
Pre-emption—Perpetual lease— Sale, 


A perpetual lease granted by a superior proprietor 
conferring under-proprietary rights on the lessee, 
where the annual rent reserved is substantially 
equal to the Government revenue assessed on the 
land and no right of re-entry is reserved, amounts, 
for purposes of pre-emption, to a sale. [p. #8, col !.] 

Ram Fagir v, Bheo Ratan, 8 O. O. 121, Babu Baldeo 
Prasad v. Shaikh Ali Husain, 10.0. O. 848, Ram Autar 
v. Drigpal, 8 Ind. Cas 7-5; 14 O. C. 41; Data Ram 
Tewart y Deokali Tewari, 25 Ind, Cas. 865; 17 0. 0. 
299; 1 0O. L. J. 463, yeferred to. i 

Appeal against a deoree cf the Subordi- 
nate Judge, Sultanpur, dated the 1Cth May 
1921, sonfirming that of the Munsif, Sultan- 
pur, dated the let February 1921, . 

Messrs. A. P, Sen and H. K. Ghosh, for 
‘the Appellant. 
& Mr. Bisheshwar Noth Srivastava, for Res- 
pondent No. J, i 


JUDGMENT.—The qaestion in this ease 
is a very short one, though its solution has 
afforded some difficulty to the Courts in the 
past, It is this. Is a perpetual lease 
granted by a superior proprietor sonferring 
under proprietary rights on the lessee, where 
the annual rent reserved is ‘substantially 
equivalent to the Government revenue 
assessed on the land and no right of re-entry 
is reserved, to be tesated as a sale for pur- 
poses of preemption? The doanment to be 
sonstroed in this ease is in form a lease. A 
premium of Rs. 1,000 was paid. and Rs. 15 
annnal rent was reserved to the lessor in 
perpetuity, Apart from this no other right 
was reserved to the lessor. Iattash very 
little importanee to other sonditions of the. 
lease, namely, that the lessee was em: 
powered to redeem a mortgage on the 
_leased share and that he was at- liberty to- 
make use ofthe land in ary manner ha 
wished, bseause such terms are nacucal in 
the ease of a perpstual lease where the 
lessor has no expestation of ever getting 
bask possession of the land. The appellant's 
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argument iathat the tramgaabion is what on 
the faee of it it purports to be and should 
ba treated as sueh. The view eontendod 
for by the respondents and ascepted by the 


,Courts below is that, if the substanes of 
‘the transastion is looked to, it is impossible 


to distinguish it from a sale of under-pro- 
prietary right. That a superior proprietor 
gan sarve out and sell an under-propristary 


- right, although by tke deed of sale he res- 


‘serves to bimself in perpetuity a rent equi- 
valent tothe Government revenue, is aon- 
cluded by the desision in Ram Fagir v, 
Sheo Ratan (1).. In this ease both Oourts 
have found that the rent reserved is sub- 
stantially equivalent to the Government 
.reyenue payable on the leased shara. 

There is another way of looking at the 

matter. The transaetion in question is ia 
form s lease aud it eonforms exaatly to the 
definition of a lease given in sestion 105 
of the Transfer of Property Aet. This 
being so, the more fast that the interest of 
the lessee is heritable and transferable and 
that he somes within the desaription of under- 
proprietor is no reason for treating the 
dosument as something different from what. 
in fact itis. This, however,is not the view 
whish has found favour with this Court, In 
Ram Fagir v, Sheo Ratan (1) the superior 
proprietor sold a birt under- proprietary right 
for a sum cË Ra, 100, reserving in perpetuity 
rent of eight annas a yearon aseount of 
revyenne. It was held that the dosument was 
a galo and the fast that only a subordinate 
tenure was earved ont did not affeet the 
matter. 
. In Babu Baldeo Prasad v. Shathh Ali Husain 
(2) the lease was a perpetual lease by an 
under-propristor of his under-proprietary 
right. Here ths under-proprietor still re- 
mained liable for the rent to the superior 
propries‘or and the doaumént was treated as a 
lease. 

In Rum Autar v. Drigpal (3) the lease was 
a lease by the superior proprietor ereating 
under-propristary right with a reservation 
that the lessea was to pay the lagan sarkari, 
4, €, the Goverament revenue, Rs, 46 a 
year. No right of re entry was reserved, 
The decament was held to be a sale of ynder. 
propristary right ond not a lease. , 


(1) RO. 0. 121. 
(2) 100. ©. 848, 
(8) 8 Ind. Cas. 725; 14 O70, 41 
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CHANAN V. NUR DIN, 
“The ease of Data, Ram Tewari v. Deokalé 
Tewari (4), on whieh the appellant relies, does 
not purport to overrule any of the earlier 
desisions, The true ground of distinetion in 
_ that oase is not thatthe deed was granted toa 
` Brahman from religious motives—-the motive 
of the grant has nothing to do with the 
nature of a transaction—but that the rent re- 
served wan a real rent, reserved, as the learned 


Judges say, ostensibly to provide the holder . 


with a means of subsistense—vide page 30064 
of the report. (The word “not” in this 
sentenee appears to be either a misprint or a 
olerieal error.) This is the ground on whieh 
that sane was distingnished in Ram. Suchit v, 
Sheo Sewak Singh (5). In the latter ease the 
deed was désoribed as a shankalapnama and 
the amount of the sonsideration as a premium 
(zar-% peshgt), but the dosument reserved no 
right to the grantor exeept the right to 
receive this sam as the Government revenue 
appertaining to the land. The transastion 
was treated as a sale of under-proprietary 
right acd pre-emption was allowed. 

Aceording to all these oases, where the 
grantor reserves no right of re-entry, whether 
the dosument is deseribed as a lease or a 
sale, the testapplied to determine its real 
nature has been whether any rent was 
reserved to the grantor over and above the 
Government revenue, whieh he himaelf had 
to pay on the land. This applies only to 
deeds exesuted by the superior proprietor 
whereby an under: proprietary right is created 
in the grantee, It does not apply to perpetual 
leases by an under-proprietor whieh are 
governed by the ruling in Babu Baldeo Prasad 
v. Sheikh Ali Husain (2). I sould not depart 
from this eonsistent eurrent of authority 
without referring the sase to a Beneh, and 
this I am not disposed to do, I may say in 
passing that a perpetual lease is not a form of 
eonveyanes which the Oourts should go out of 
their way to ensourage. It is a fruitful 
sourse of litigation and it has the insovenient 
effeet of permanently divoreing title and 
possession, Applying the test laid down in 
these rulings, the desiaion of the Courts below 
is sorreet, There is a sonsurrent finding that 
the rent nominally reserved is substantially 


equivalent | to the Government revenue ABSOBS-. 


„n * 
(4) 25 Ind. Oas, 855; 17 0. O. 299; 1 O, L. J. 468, 
(5) 66 Ind. Cas, 620; 28 0. 0. 50. 
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ed on the sbare. The appeal, therefore, 
fails ard I accordingly dismiss it with 
aosta. 

XN. H. ~ Appeal dismissed. 


LAHORE HIGH COURT. 
Szoonp Oivru Arrar No. 1491 òr 1920. 
November 2, 1921, 

Present :—-Mr. Justiee LeRossignol. 
OHANAN AND OTBERS— DEFENDANTE 
— ÅPPELLANTS 
versus 
NUR DIN AND OTHERS—PLAINTIFES 


— RESPONDENTI.  . 
Custom—Gift to khanadamad—Musalman Gujars 
of Kharar Tahsil, Ambala District. 


Among Musalman Gujars of Kharar Tahsil in 
the Ambala District, a proprietor is not empowered 
by custom to make a gift of ancestral land in favour 
of a khanadamad in the presence of collaterals, [p 
99, col. 1.) 

Sesoni appeal from a -desres of the 
Distriet Judge, Ambala, dated the 29th 
Marsh 1420, affirming that of the Maunaif, 
First Olass, Rupar, Distriet Ambala, dated 
the 29th August 1919, 

Mr, N. O. Pandit, for-the Appellants, 

Mr. Ghulam Rasul, for the Respondents, 

JUDGMENT The parties are Musalman 
Gujars of Kharar Tahsil in Ambala. 

The following table illustrates the dis- 


pute :— 


a oa 
( A 
a — Gulab 
Plaintiffs, 
_f 
e. Hidayat Inayat—=Musammat 
. Bhikhi 
Shadi | 
| Musammat Saidan, 
Musammat Ohuhri, daughter, 
daughter. i 


The suit was brought by plaintiffs to 
resover from the dessendants of Musammat 
‘Saidan the estate of Hidayat and Inayat; 


“4 


"oy 
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They obtained a deeree regarding the whole 
of their elaim and the defendants prefer a 
second appeal to this Court, 

It has been assertained by a remand that 
all the land in suit is ausestral land, and 
itis now admitted by Counsel that the 
defendants have no right to retain Hidayat’s 
share, but the appeal is pressed with regard 


to Inayat’s portion on the grounds that the. 


donee, Muhammad Bakhsh, was a khana. 
damad and that in any ease the plaintiffs 
are estopped, 


referred to, but there is no definite ast of 
Shadi’s on resord whioh eould bind the 
plaintiffs fo asquiesosnse, — 

The suocossion opened to the plaintiffs 
only on the death of Musammat Bbikhi 
and they launshed their suit without 
delay. l 

For these reasons the appeal must fail and 
it is dismissed with oosts. 

Z. Ks 
Appeal dismissed. 


The history of the estate is that in 1887 
Inayat gifted his share to his daughter’s 
husband, that Hidayat was sucseeded in 
respest of his share by his son Shadi, that 
Shadi died without male issue in 1610 or 
1911 and his estate was taken as to one-half 
by his daughter, and as to the other half 
by his unole’s widow, Musammot Bhikhi, On 
the marriage of the daughter Musammat 


MADRAS HIGH OOURT., 
RererreD Gase No. 10 or 1921, 
September 27, 1921. 
Presenit:—Mr, Justios Spenser and 
Mr, Justiss Kamesam. 

Taz GREAT INDIAN PENINSULA 
RAILWAY Oo., Lerp.— Derexpant— 


Bhikhi took the whole, oe 

On the death of Shadi the plaizitiffa 
slaimed hie suscession and contended that OHELLARAM ee 
Musammat Bhikhi had no right to susesed = ' 


Railways Act (IK of 1890), s. 75, Sch. II, cls. (m), 
{s'—Applicability of s. T6—“Bhawis,” meaning of—~ 
“Special value,” meaning of. < i 


bssause her deseased husband, inayat, had 
gifted away the whole of his property to his 
son-in law. 

It is now urged by defendants that in 
that case the plaintiffs relied upou the gift, 
aasepted it and are now estopped from ohal- 
lenging it. 

The riwaj-t-am is very express in its pro- 


The use of the words “special value” in the 
marginal note to section 75 of Act IX of 1890 and, 
in clause (s) of the Second Schedule must not be 
taken toimply that only articles falling within the 
desoription of the Schedule which are of excep- 
tional value, must be declared. In respect of loss of 
a consignment of “Shawls” ib is a consideration 

` of no consequence that the particular Shawls wera 
not Kashmir Shawls nor made of wool, nor articles 
of comparatively high value provided that tha 
value of the articles in the parcel exceeded 
Bs. 100 in all. [p. 100, col. 1.] l 

Shudarshan Maharaj Nand Ram vy. Hast Indian 
Railway Company, 52 Ind. Oas. 644; 42 A, 76; 17 A, 
L. J. 1081, referred to. 

The term “Shawls” in clause (m) of Schedule 11. 
of the Railways Act should not be interpreted. 
with reference to the use of the phrase “article of 
special value” in the marginal note to section 76 and 
in clause (5) of Schedule IL. [p. 100, col. 2.] | 

Sarat Chandra Bose v. Secretary of State for India, 
14 Ind, Cas. 726; 39-0, 1029, not approved. 


Oase referred by the Oourt of Small 
Causes, Madras, under sestion 69 of the Pra- 
sidency Small Cause Oourts Ast, 1882, in 
Hull Beneh Application No. 185 of 19208 
(Small Canse Suit No, 9171 of 1920) on the 

: fle of the Court of Small Oanses,” Madrasa 
for the opinion of the High Oourt as to the 
proper construetion of the term Shawls” ag e 
defined in the Railways Act (IK of 1690), 


presents of sollaterals, and on that point the 
defendants cannot suaseed. 

The plaintiffs’ plea in the 1911 ease did 
not sueseed and of courses gould not, and 
Musammat Bhikhi tock her nephew's estate 
by collateral snosession, and all that the 
plea then emplcyed by the plaintiffs estab» 
lishes is their knowledge of the gift. But 
in that adequate proof of estoppel? The 
hour for a deslaratory suit bad long passed. 
During Bhikhi’s lifetime a suit for posses- 
sion of Inayat’s share waa barred and during 
Shadi’a lifetime it was doubly barred. 
Labhu v. Musammat Nihali (1), Muhammad 
Nraz-ud din Khan yv. Muhammad Umar Khan 
(2), Amir v. Musammat Zebo (3) have been 


AY 71 P, R. 1905; 66 P, L. R. 1905; 251 P.W, R. 
1905 i 


a) 1 P. B. 1907; 31 P. W. R. 1907. 
3) 42 P, R, 1902. 
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`: GREAT INDIAN PENINSULA RY. OO, V, CAELLARAM GIANCHAND, 


Mr. D. Ohamter, for the Appellant. 
; OPINION. 

Spencer, J.—L agree with the majority 
of the Judges of the Small Cause Oourt and 
with the desision in Shudarshan Maharaj 
a Ram vy, Hast Indian Ratlway Oompany 

1). ; 
The plaintiff deasribed the artisles in res- 


“pest of whish he made his olaim as “Shawis” 


and, in my opinion, it is a aonsideration of 
no sonsequenes that the partisnlar Shawls 
whish were lost were not Kashmir Shawls, 
nor made of wool, nor artisles of eompara- 
tively high value, provided that the value 
of the artieles in the rarose] exseeded Rs. 100 
in all, 

The use of the words “spesial value” in 
marginal noteto sestion 75 of Aot IX of 
1890 and in alause (s) of the Sesond Sshedule, 
in my opinion, must not ba taken to imply 
that only artisles falling within the deserip- 
tion of the Schedule whish are of exsep- 
tional value, mast be deslared. 

„ås pointed out by Mr, Justiee Stuart in 
Shudarshan Maharaj Nand Ram vy. Hast Indian 
Railway Oompany (1), the words “lase” 
“watehes” and “Government stamps ” may 
igelude artisles of somparatiyely small 
intrinsic valus, 

Ganerally speaking, all the artielss in the 
list are articles whioh moy have a special 
value, and it is for that reason that it was 
found necessary to sesure Railway Uompanies 
from exaggerated slaims being made after 
the loss or destrustion of parsele, by enacting 
that all articles of these olaases should be 
deslarad, so that the Railway Company may 
know, before they undertake the sonveyanse 
of them, to what extent they will be liablein 
the event of the articles being loet or destroy- 
ed, and to enable the Railway Uompany to 


' reooup themselves for the special sare and 
‘risk that attends the earriage of ariisles 


that may in many aasea ba valuable artieles, 
by levying a higher rate for sush pareels. 
Ramesam, J.—I agree. The only question 
to be desided in this referenee is whether 
the goods sonsigned are ‘Shawls.’ 1f they 
are ‘Shawls,’ section 75 of the Indian 


Railways Act applies and the plaintiff is not 


entitled to resover. If we are to interpret 
the term ‘‘Shawle” with referanee to the res- 


(1) 52 Ind, Cas, 644; 42 A 76; 17 A.L, J. 1031, 


tristed sense (No.1 given by Murray) it will 
be sonfined to Kashmir Shawls and I do not 
see bow if oan sover Shawls of high value 
but made of material other than the hair of the 
Kashmir goat, as Dr. Pandalai seems to think. 

Again. I do not think that we are at 
liberty to interpret the term ‘Shawl’ 
with referenoe to the use of the phrase 
artiole of spesial valua’? in the marginal 
note to seetion 75 and in olause (s) of the 
Sesond Sshednle. With great deferanse to 
the learned Judges who desided the sase of 
Sarat Chandra Bose v. Secretary of State for 
India (2), Iam. unabləa to agree with their 
reasoning. It may be that that aane is 
sorrestly desided, if alwans are not ‘Shawls,’ 
Dr. Pandalai seems to think that, if the 
extended sense of the term as given in the 
Dietionaries (Murray and Webster) is 
allowed to aontrol the meaning of the term 
as used in the Aot, there will be “a revolu- 
tion in the sonditions of sarriage of textiles in 
India.” Ido not think there is any ground 
for thia apprehension. The sesond or ex- 
tended sense as given in the distionaries 
is not a definition (in the sense that one ean 
substitute it for the term as ita equivalent) 
but only an attempt to give a deseription so 
as to show that the rastrieted sense has 
been latterly departsd from. If the second. 
sense as given by Murray or Webster is 
taken as a definition, eyery piese of ‘upper 
eloth used by the middle slassces in Sonthern 
India (almost always made of sotton) will 
bea ‘Shawl,’ but I do not think they will 
ever be held to be ‘Shawls’ within the mean- 
ing of the Aot. In saeh ease it must be 
found whether the goods are known as 
‘Shawls.’ In this sase there is no doubt that 
the goods lost are ‘Shawls.’ It is at this 
stage that the deseription of the goods ip 
the plaint is of help. Iam not to ba under- 


‘atood as saying that the plaintiff is estopped 


by his own langnige in the plaint from 
sontending that they are not Shawls. If, as 
a matter of fast, the plaint description is 
erroneous, he may be at libarty to show it, 

ut, in this case, it-is slear that if is not 
erroneous and that his deseription is in 
perfost eonsonance with the extended use of 
the term as given in the Dietionaries, In 
this oase, therefore, there is no doubt that 


(2) 14 Ind, Cas, 726; 39 Č. 1029, 
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the goods lost are ‘Shawls’ and the plaintiff 
is not entitled to recover. 
M, 0, P, í 


Answer accordingly, 





ALLAHABAD HIGH COURT. 
Secown O1vin Apemat No. 645 or 1919, 
Mareh 3, 1921. 
Present: — Mr, Juatise Walsh. 
RAM DHARI UPADHIA AND OTHER4— 
DavenDants—~APPELLANTS 

versus 
BABU LAL UPADHIA—-PLAINTIFE — 
RESPONDENT. 


Agra Tenaney Act (II of 1801), s. 167—Two rival 
Zemindars—One fraudulently entering other's name as 
gub-tenant, obtaining ex parte decree for rent and 
suing for ejectment Revenue Court, if has jurisdiction 
‘— Civil Court, if bound by decree, 


One of two rival Zemindars fraudulently 
entered the other Zemindar’s name as sub-tenant, 
obtained an ew parte decree for arrears of 
rent from the Revenue Court and then sued for 
ejectment The other Zemindar raised the defence 
of proprietary possession, and was thereupon 
directed to bring his suit within three months in 
a Civil Court. In the Civil Court, he asked for 
a declaration of his proprietary title It was 
alleged that the suit was barred by rea judicata and 
also by limitation as if was brought more than six 
years after the entry of the plaintiff's name as sub- 
tenant: 

Held, that the suit was not barred by res judicata 
as the Revenue Court was not competent to 
decide this case, that a fresh cause of action arose 
when the decres forrent was obtained and that 
that decree was not binding on the Civil Court and 
could not operate as estoppel against the plaintiff. 
[p. 101, col. 2: p. 102, col L] 

‘Allah Jilat v, Umrao Hussain, 24 Ind Cas. 586; 36 
A, 492; 12 A L, J. 810, followed. 

Kishore Singh v. Bahadur Singh, 45 Ind. Cas. 470; 
16 A. L. J. 932; 41 A. 97, Mollo v. Ramlal, 58 Ind, 
Cas. 772; 18 À. L. J. 1080; 43 A. 191, referred to, 

A claim for a declaration of title by an alleged 
owner cannot be brought within section 167 of 
Agra Tenancy Act. [p. 101, col 2.] 

A Civil Court, in such a case, is not bound by 
any findings arrived at in the Revenue Court. Tt is 
entitled to take an independent view of its own,” 


ehaving regard to all the Gilak angas of the case. 
[p. 102, col 1.] - 


Sesond appeal from a — of tho 
Distriet Judge, Ghazipur, dated the 26th of 
Oatobar 1918. 

Mr. U. $. Bujpiz, for the Appellants. 

Mr. M. L. Agarwala, for the Raspondent, 

JU DG MENT. —In this oase it is found, (1) 
that the parties are rival Zomiadars, (2) that 
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with regard to No. 803/3, the plot in dispute, 
the plaintiff has always been in proprietary 
possession sinse Fasli 1287, (3) that in 1310 
Fasli the defendants fraudulently entered 


the plaintifi’s name as sub-tenant in the 


revenue resords (whether with the eollusion 
oft- the Patwari, as the Court below thinks, is 
immaterial), (4) that in 1916 the defendants 
cbtained in the Revenue Ocurt an ex parte 
desree for rent of the property for a sertain 
period against the plaintiff as sub-tenant and 
that that deeree has not been set aside, (5) 
that the present plaintiff did not some to 
know of that deeree until his property was 
attached, that he had no opportunity of 
setting up his proprietary title in that suit 
and that the desres was obtained by the dee 


fendants’ fraud and clever devise against the - 


well established right of the plaintiff, (6) 
and that this property about Fasli 1289 was 
entered in the defendants’ patti, 

On these findings, the plaintiff is clearly 
entitled to what he slaims, namely, a deolara: 
tion of title, unless there is some legal bar to 
the same. He does not olaim possession 
besausea he has always been in possession, It 
appears that the defendants attacked him 
with another suit under sestion 58 of the 
Tenanoy Ast for ejastment after the previous 
desree and then the plaintiff raised his 
defense of proprietary possession and was 
dirested to bring this suit within three 
months in a Oivil Court (see paragraph 3 of 
the plaint admitted by the written statement). 
Much referense is made in the judgments 
below and in the pleadings to sestion 11, 
QGivil Proasdure Code. Taat sestion is 
olearly irrelevant. The Revenue Court was 
not sompetent to deside this oase and the 
only bar that I ean seo is either a kind of 
estoppel or the bar raised by sestions 156 
and 16/7 of the Tenaney Act. The authori- 
ties relied upon in this Court are Kishore 
Singh v. Bahadur Singh (1) and Mollo v. 
Ramlal (2). In my opinion, these two 
cases have nothing to do with this ease. The 
former gase was desided under section 157 of 
the Tenaney Asatand the ease of Mollo v, Ram- 
lal (2) followed it. ‘This suit being a 
slaim for a deslaration of title by an alleged 
owner, could not be brought under sestion 
167 and these desisions have, therefore, 

nothing to do with this oase. It is said further 
` (li 4R Ind. Oas. 470: 16°A. L. J, 923; 41 A. 97. 
(2) 58 Ind, Oas, 772; 18 A. L, J. 1080; 43 A, 191, 


ka) 


the appeal, 
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that the suit is Statute barred. Article 120 
preseribes six years and the defendants have 
had an entry in their favour in 1888 (Fasli 
1289) the eause of astion is alleged to be the 
enforseed payment by the plaintiff of the 
arrears of rent under the deoree of 1916, 
Following the desision in the ease of Allak 


Jilati vy. Umrao Hussain (3) with whieh I. 


entirely agree, I think in any event a fresh 
sause of astion arose when that decree of 
1916 was obtained. The Statute of Limi- 
tation was not pleaded in the written 
statement nor raised until it same to 
this Court. Mr. Bajpai argued that the 
finding of fraud againstthe defendants was 
not jastified and that there was really no 
evidence to support it. I feel doubtfal 


whether this point, vts., as to there being 


no. evidense, is open to the appellants. It 
was not raised in the memorandum of 
appeal and tha respondent was not ealled 
upon to go through the resord to see whe- 
ther there was ang direst evidense upon 
the point. But I do not think that. I 
ought to dismiss that eonsideration from 
besause after all the question 


eof whether the judgment was rightly obtain: 


ed is involved in the plea of estoppel. The 
Civil Court is, in a aase of this kind, 
not bound by any findings arrived at in 
the Revenue Court, nor is there any state. 
ment in the reaord of the Revenue Court 
eonslusively in fayour of either party. The 
Civil Oourt is entitled to take an independent 
view of its own, having regard to all the 
diroumstanees of the aase and if neaessary, 
I am prepared to hold,asa matter of law, 
that there was suffisient evidenee on the 
resord in this sasa to justify the Court 
drawing the inferenoe whieh it has done, 
that the dearee was improperly obtained, 
whieh would be a fatal answer to the 
defense in any event, I think even if it 
were properly obtained, it would not ba 
binding on the Civil Ooart or operate as an 


estoppel against the plaintiff. The appeal 


must be dismissed with eosts, 


Appeal dismissed, 
J. P. 
(8) 24 Ind. Oag, 585; 86 A, 492; 12 A. L, J, 810, 
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LAHORE HIGH COURT. 
Szconn Orv, Appzat No, 453 or 1919, 
November 16, 1921. 
Present : — Mr, Justiea Le Rossignol and 
Mr. Justise Campbell. 
MUH —— HUSSAIN—PrL AINTIFF 
APPELLANT 
versus 
ABDUL GHAPFUR KHAN—Dazrespant 
— RESPONDENT. 


Oivil Procedure Code (Act Y of 1903), 0. IL, x. 2 
Mortgage Lease ~Suit for rent—Suit on mortgage, 


. whether barred. 


The defendant mortgaged his house to plaintiff 
for Rs, 606; possession was to be with the plaintiff, 
who was entitled to charge interest at L per cent, 
per mensem and was to set off against the interest 
any sums received by way of rent. Ib was 
open to him to induot any tenant he chose, 
but he gave the house to defendant on a year’s 
lease at Rs. 6 per mensem, In 1911 the plaintiff 
sued the defendant for Es. 99, being rent for 15 
months, and obtained a decree, Subsequently he 
brought another suit to recover the mortgage-debt 
and interest : 

Held, that the causes of action in the two suits 
were different and that, therefore, the subsequent 
suit was not barred by the provisions of Order II, 
rule 2 of the Civil Procedure Code, [p. 103, col. 1 | 

Natha Singh v. Chuni Lal, 47 Ind. Cas, 364: 69 P. 
R. 1918; 112 P. W, R. 1918; 117 P. L. B. 19 8, Altaf 
Ali Khan v. Lalta Prasad, 19 A. 496; A. W.N. (1897) 
128; 9 Ind. Dec. (N. 8.) 320, Madhwa Sidhanta Onahini 
Nidhi v, Venkataramanjulu Naidu, 26 M. 662, referred 
to . 


Sesond appeal from 9 dteree of the 


_Distriat Judge, Ludhiana, dated the 22nd 


January 1919, reversing that of the Senior 
Sub Judge, Ludhiana, dated the 19th Novem- 
ber 1918, 

Lala Mehr Ohand Mahajan, for. Bakbshi 
Tek Ohand, for the Appellant. 

Messrs, Kanwar Narain and Badr.ud-Din 
Kureshi, for the Respondent. 

JUDGMENT,—The only question in this 
appeal is whether the present suit ia barred 
under Order II, rule 2 of the Code. 

The defendant mortgaged his house to 
plaintiff for Rs, 606; possession was to be 
with the plaintiff, who was entitled to sharge 


“ interest at 1 per sent, per mensem and was to 


sat off againat the interest any sama raseived 
by way of rent. 

It was open to him to indust any tenant 
he ebose, but he gave the house to defendant 
on a year’s lease at Rs. 6 per mensem, In 
1911 the plaintiff sued the defendant for 
Rs. 90, being rent for 15, months ane obtained 


8 deeree, 
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He has now sued him for resovery of the 
mortgage debt plus interest, and the District 
Judge has dismissed hia suit on the ground 
that this ease is parallel with Natha Singh v. 
Ohunt Lal (1) and the rent anit of 1911 was 
really a sase between mortgagee and mort- 
gagor as the plaintiff sould then have sued 
to recover the whole mortgage debt. 

It is not neseskary for us to discuss tha 
sorrestness of Natha Singh v. Ohunt Lal (1), 
bué it is obvious that thia ease presents many 
points of varianee from that, 

In this ease the mortgage was not for one 
year only, but specially provided for eon- 
tinnanse of the sontrast for more than one 
year nor was the lease mentioned in the 
mortgage, whieh on the sontrary stipulated 
for free shoise to the mortgagee in the 
matter of tenants. aoh ease, however, 
has to be desided on ita own fasts, and the 
question here for desision is whether the 
eause of action in the 1911 ease was the 
sameas in this ease. We hold very dis- 
tinotly that it was not; the more fast that 
a lease was exeeuted indisates that the 
parties did not stand upon the mortgage 
` alone, but entered into a fresh contrast. 


The suit of 1911 was based upon a breach of - 


the lease sontraet, not upon the mortgage. 
In Aliaf Ali Khan v. Lalita Prasad (2), and 
Madhwa Sidhania Onahini Nidhi y. Venkata- 
ramanjulu Naidu (3) there are some dista 
which prima facte favour the respondent, . but 
those are by no means parallel sases with this 
and as said above; each ease stands on its own 
facts, 

In this ease the plaintif sesured by the 
lease remedies whieh he did not enjoy under 
the mortgage and the sauses of action in the 
two suits were quite different, We acsept the 
appeal and restore the First Oourt’s deeree 
with sosts throughout. 


Ly Ke 
Appsal accepted, 


(1) 47 Ind. Cas. 364; 69 P, R. 1918; 112 P, W.R. 
1918; 117 P, L. R. 1918. 
(2) 19 A. 496; A, W. N. (1897) 128; 9 Ind, Dee. 


(N. 5.) 320. 
(3) 26 M, 662. 
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ALLAHABAD HIGH QOURT, 

MISORLLANEOUS (Orvit) Rereegexon No. 356 . 

or 1941, 
Desember 13, 1921, 
Present:——-Mr. Justise Piggott and 
Mr, Justies Walsh, 
RAM SUKH—PETITIONER 
versus 
Mas, L., B. ONHAL —Oppoasrre Parry, 

Ajmere-Merwara Regulation {HI of 1872), Oh. II, 
ss. 6, 9-—Pre-emption—Sale—Muhammadan Law—~ 
Transfer of Property Act (IV of 1832), s. 64, appli- 
eabtlity of. 

In deciding whether a right tosue for pre-emption 
has arisen in Ajmere-Merwara, the definition of sale 
contemplated in Muhammadan Law in accordance 
with the ruling in Begam v. Muhammad Yakub (1) 
where there has been no registered sale-deed, 
should be followed, inasmuch ag section 9 of the 
Ajmere-Merwara Regulation provides thata right 
of pre-emption arises in certain cases in respect of 
property to be sold, not necessarily property which 
has been sold already. fp. 104, col. at 

Missallaneous referensa made by the 
Searetary to the Hon’ble the Chief Gommis- 
sioner, Ajmere Merwara, dated the 30th 
August 1921, k 

FACTS appear from the following refer- 
onse i= 

I am dirested to make thia raferenea undere 
sestion 21 of the 
Ajmere Oourts Ra- 
gulation (I of 1877) 


SECOND Cryin APPEAL 
No. 2 oF 1921. 


RAM SUKE 
versus in respest of the mar- 
Mrs. L. = = — AND ginally noted ease, in 


the OQOourt of the 
Hon’ble the QOhief Commissioner, Ajmere- 
Merwara. The fasts are as follows: — 

A resident of Ajmere named Birdha mort- 
gaged his land usufrastuarily ta one Rim 
Sukh and subsequently sold it to him for 
Rs. 400. In order, however, to-defeat a 
possible slaim for pra emption on the part of 
one Mra, O'Neal, who owned the adjoining 
plot, no formal sale deed was exeeutad, This 
at any rate ia ‘the explanation given in 
the statement of the vendor P. W. No, 3, 
and he further states that Ram Sukh paid the 
full prise agreed upon and that his posses- 
sion then shanged from that of mortgagea 
to that of owner, Mrs. O’Neal, becoming 
aware of the transfer, filed a suit for pre- . 
emption in respest of the plot of land. 
The .olaim was sontested by Ram-Sukh, 
who pleaded tnter alia that as there was no 
regular_sale-deed_as required by seation 54, 

(1) 16 4.344; A. W, N, (1894) 101; 8 Ind. Deo, 
(x. s.) 894 (F. B,), 


104 
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Transfer -of Property Act, there was BO 
legal fale- ard, therefore, no enit for pre: 
emption lay. ‘The Court of first instance 
accepted the defendant’s plea and dismissed 
the snit, but the Additional Distriet Judge 
in appeal, following the ruling in Begam v. 
Muhammad Yakub (1), held that the plaintiff 
had obtained aright of pre-emption inasmueh 
as the défendant, Ram Sukh, had in faet 
‘purehased the plot and had paid the eon- 
sideration, and obtained possession and that 
the statement of the vendor Birdha showed 
that-no sale-deed had been written for the 
very reason that Ram Sukh apprehended 
that. the plaintiff might bring a suit for pre: 
emption, He, therefore, deereed the suit, 

In Ajmere Merware, the law governing 
pre-emption is given in.Obapter IL of the 
‘Aimere Laws Regulation (III of 1877), though 
no definition of eale ia given, The law, of 
pre-emption obtaining in Ajmere-Merwara 
appears to be: the same as that in foree 
in. Oudh, In the shove sireumatanees the 
question of law whieh the Hon’ble the Chief 
Commissioner wishes to refer for the opinion 
of their Lordships of the Allahabad High 
Court is as follows:— 


“An a Jaw of pre-emption is provided by 


Statute, in Ajmere- Merwara, should the 
Oonrts in this Provinee, in deciding whe- 
ther a right to sue for preremption has 
arisen, assept the definition of sale son- 
templated in Muhammadan Law in accord: 
anoe with the ruling in Begam v. 
Muhammad Yakub (1) or deside the question 
of sale with referenee to the provisions cf 
the Transfer cf Property Ast?’ 

The Hon’ble the Chief Commissioner is 
inelined to sonour in the view taken by 
the Court of first instanse, but as be under 
stands that the ruling giyen in Begam v. 
Muhammad Yakub (1) is followed in Oudh 
and as thereis no precedent dealing with the 
question so ‘far as Ajmere-Merwara is con- 
eerned, he would be grateful for a rnling from 
their Lordships of the Allababad High Court.” 

Mr. Ram Nama Prasad, for the Petitioner. 

JUDGMENT,—This is a reference from 
the Ohief Commissioner of Ajmere-Merwara, 
We have heard it to-day in the presenee 
of Counsel representing one of the parties 


eoncerned,*but in the absenee of the other. 


party, Mre. L. E. O'Neal, A oommunios: ion 


(I) 16 A. 34 (F, B.); AeW, N. (1894) 101; 8 Ind, 
Doo, (Ny Bn) 224, > 
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- pre-emption puit has 


[1952 


had 


has been received from the latter, to the 
effect that she is not in a position to 
employ Counsel to argue her ease bub would 
haye wished to be present in person at the 
hearing. As she was rravented from being 
present in person by the state of her health, 
sbe asks us to postpone the hearing. In 
view of the purely. lezal and technical nature 
of the question submitted “to us, we find it 
a little difficult to understand what purpose 
would be served by Mrs, O'Neal being 
present in person. We desided in any 
ease to hear Counsel for the opposite party 
in the first instanse, reserving the question 
whether we should fix a further date to 
permit of Mrs. O’Neal’s presenes after we 
have heard and sonsidered his arguments, 
As we are prepared to return an answer 
to the referense whieh is in substance - 
the. answer Mrs, O’Neal would desire, we 
do not think it neaessary to postpone the 
matter further. The question referred is 
this: “Asa law of pre emption is’ provided 
by Statute, in Ajmere- ‘Merwara, should the 
Courts in this Provinee, in desiding whether 
a right to sue for pre-emption has arisen, 
aesept the definition of sale sontemplated 
in Muhammadan Law in acesordanee with 
the ruling in Begam v. Muhammad Yakub (1): 
or deside the question of sale with referenes 
to the provisions of the Transfer of Property 
Act?” ` ; 
It seems olear to us that the question 
must he answered with referenee both to 
the prinsiples underlying. the Allahabad 
decision (1) and to the wording of the Ajmere 
Regulation (No, 111 of 1877) where it deals 
with the question of pre-emption. We note 
particularly the definition in seetion 6, Chapter - 
If of the said Regulation, where a right of 
pre-emption is stated to be a right to 
acquire immoveable property in preferense 
to other persons in certain speesified oases, 
Then in acstion 9 we find that a right 
of preemption arises in oertain .eases in 
espest of property to be sold, not nesessarily 
“property which has been sold already, Under 
the eireumstances we are cslearly.of opinion 
that the prineiples laid dowr in the Allah- 
abad ruling mentioned in the reference should 
be followed in cares where a right of 
pre-emption is elaimed under the Statute 
Liw of Ajmere Merwara. A further question 
msy arisa as to whether or net; after a 
been deereed under 
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gireumstanees similar to those of the casa 
now before us, the pre-emptor may not 


‘lawfully require, and elaim as one of the, 


reliefs in the snit, the execution of a formal 
doeument completing the transfer in his 
favour, so as to fulfil the requirements of 
the Registration Law and of sestion 54 of 
the Transfer of Property Aot (LV of 1882), 
This question, howsver, does not direstly 
arise cut of the referenes made fo us whieh, 
we think, we have sufficiently answered. As 
this referenee has been heard ew parte, we do 
not make any order as to the eosts of the 
hearing in this Court. 

J. P. Reference answered, 


OALOUTTA HIGH COURT, 
Civit Rurx No. 587 or 1420. 
l February 7, 1921, 

Present :+— Mr, Justias Rishardson. 
PANCHANAN OHATTERJEHR— Prirntizy 
— PETITIORER 
versus 
Babu SANTOSH KUMAR BOSE, 
OHAIRMAN, BURDWAN MUNIOI- | 
PALITY, BORDWAN— Derexpant— 


Opposite Parry, š 
Bengal Municipal Act (TH of 1884), a. 883, appli. 
cability of-—Suit against Chairman for breach of cone 
tract—Lamitation, 


Section 368 of the Bengal Manicipal Act is 
applicable only in those cases where the plaintiff 
claims damages or compensation for some wrong- 
ful act committed by the Commissioners or their 
officers in the exercise or honestly supposed exercise 
of their statutory powers. It has no application to a 
suit against the Ohairman of a Municipality by 
an inspecting Pundit of Pathshalas or primary 
schools ander the Municipality to recover his pay. 


Such a suit is for breach of contract, and not for» 


anything done under the Act. [p. 106, cols 1 & 2.1 

Chunder Sikhur Bundopadhya vw. Obvhoy Churn 
Bagchi, 6 C. 8 (F. B.-; 8 Ind Dee. (nN, s.) 6, followed. 

Shudhangshu Bhusan Roy Chowdhury v. Bejoy Kali 
Roy Chowdhury, 3 O. L. 5.3876, Mayand: v. McQuhae, 
2M. 124; 8 Ind. Jur, 809; 1 Ind, Dec. (x, s.) 358, 
referred to. 

Rule against an order of the Court of 
the Sub. Judge, Burdwan, in Small Cause 


Suit No, 224 of 1919, 


FACTS appear from the judgment. 
Babu Mohesh Ohandra Banerjee, for the 


Petitioner.—-The Rule was obtained against- 


the Chairman of the Burdwan Munisipality 
to show sause why the desree should not be 
set aside. 

The petitioner is a Pandit of Pathshalas 
under the Burdwan Munisipality. He 
filed a suit to resover his pay of Rs. 315 for 
twenty-one months, He also slaimed Rs, 84 
5 annas on aesount of his deposit in the 
Provident Fund. The defense was that he 
had not worked for the period for whieh the 
pay waselaimed. The suit was tried by 
a Subordinate Judge exereisirg Small 
Oause Court jurisdistion. He dismissed the 
suit, 

See Ohunder Sthhur Bundopathya v, Obhoy 
Ohurn Bagchi (1). In this it has been said 
that the section is applioable to saren where 
the damage has been eaused by the Come 
missioners, The Bengal Munieipal Ast 
authorises the Ohairman as well as the 
Commissioners to do eertain asis, The seg- 
tion san apply only to eases of omission by the 
Commissioners. The rate-payers some under 
seation 363 of the Bengal Munisipal Aot. If 


‘the Munioipality levy a rate higher than 


that for whieh they have been authorised, 
then the rate-payers ean some under seation 
363 of the Bengal Munisipal Act, If they 
do not some witbin three months, then they 
are debarred from coming under that sestion, 
Sao Mayandt v. MceQuhae (2). 

Babu Nirmal Chandra Ohatter ee for Babu 
Fromotho Nath Banerjee, for the Opposite 
Party.—Sastion 363 of the Bengal 
Monisipal Act. does apply to a snit of this 
cature. There is nothing in the Fall Benoh 
oasa [Chunder Stkhur Bundopadhya v, Obhoy 
Ohurn Bagchi (1)} which warrants the inter. 
pretation put upon the sestion by, my learned 
friend. The Full Benesh ease is applieable 
to a stil of a different nature. The only test 
is whether the gata exercised by the Muni- 
sipality are in exsess of the statutory power. 
See section 69, slanse (6) of the Bengal 
Municipal Ast, Refers to sestion 46 of the 
Bengal Munisipal Aet. The not was done 
by virtue of the authority vested in the 
Chairman. Notise is essential in thee ease. 
No notise was given in the dane. Tha 

(i) 60.5 (F. B.); 3 Ind Dec. (x. 8.) 6. 

(2) 2M 124; 8 Ind, JuresO9; 1 Ind, Dec, (N. 8.) 
368. s 


— 


eon the defendant—the 
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learned Subordinate Judge has held that 
the whole elaim is barred by limitation. 
JUDGMENT.—The petitioner was an 
inspesting Pundit of Pathshalas or primary 
sshools under the Burdwan Munisipality. 
He brought the suit to resover his pay for 


-~ twenty-one months at Re. 15 a month for 
~ the period from September 1916 to May 


1918, the pay for the whole period amount. 
ing to Rs. 315. He also alaimed a sum of 
Rs, 84-5 0 which, he alleged, was in deposit 
on his aseountin the Provident Fond, The 
defenes set up by the defendant was that the 
petitioner's pay had been stopped bhesause 
he had not worked forthe period for whieh 
the pay was elaimed. l am informed that 
no separate defense was made in respest of 
the sum in the Provident Fund, but the 
written statement has not been plaged before 
me. The suit was tried by a Subordinate 
Judge exersising Small Oause Court powers. 
The learned Subordinate Judge, dealing 
somewhat briefly witb the merits on which 
he found that the plaintiff had done no work 


“for the period to which the olaim related, 


This Rule was issued 
Chairman of the 
Munisipality—to show eause why the deores 
should not be set aside, 

Now, the prinsipal ground on whioh the 
learned Subordinate Judge proeseded was 
the -ground of limitation. He held that 
the suit was barred by limitation under 
the provisions of sestion 363 of the Bengal 
Manieipsl Act (Ill of 1884). That seation 
lays down, in reference to the present pur- 
pose, that no suit shall be brought against the 
Commissioners ofany Munisipality or any of 
their officers “for anything done under this 
Ast” until the expiration of one month 
next after notice in writing has been deli- 
vered or left at the offies of sunah Oommis- 
sioners, It farther lays down that every 
sush astion— meaning every suit brought 
against the Commissioners for anything 
done under the Aet—shall be sommeneed 
within three months next after the aserual 
of the eause of astion and not afterwards. 
In the sase of Ohunder Stkhur Bundopadhya 
y. Obhoy Ohurn Bagchi (1) it was held by a 
Full Beneh of this Court that seation 87 of 
Bengal Abt IIL of 1864—the provisions of 
whieh were similar to those of the Aat of 
1884—was applicable only in those eases 
where the plaintifi olaimed damages or 


dismissed the suit, 


+ 
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eompensation for some wrongful net aom- 
mitted by the Oommissioners or their offisers 


. in the exersise or honestly supposed exersise- 


of their statutory powers, In that ease, the 
suit was a suit for the recovery of land; but 
the prinsiple laid down is applisable to the 
present ease, Then there is the sase of 


Shudhangshu Bhusan Roy Chowdhury v, Beroy 


Kali Roy Ohowdhury (3). That was a ease 
under the present Aot, in whish the plaintiff 
sued for a declaration thata tax imposed 
upou him had been improperly. : assessed. 
The learned Judges followed—though ap- 
parently with some relustanee—the sonstrue- 
tion put upon the section by the Fall Boneh, 
A similar view of a similar provision was taken 
by the Madras High Oourt in the ease of Ma- 
yandi v. Me Quhae (2), where it was held 
that a suit for breaob of dontraat was not a 


suit ‘for a thing done under the Act.’ [See 


also Municipality of Parola v, Lakshmandas 
Supadhubhat (4). 

In Hougland the Publie Authorities Pro. 
testion Ast of 1893 applies to any aotion, | 
prosesntion or other proseeding against any 
person for any..ast done in purssanee, or 
execution, or intended exesution of any Ast 
of Parliament, or of sny publio duty or 
authority, or in respeot of any alleged neg- 
lest or default in the exeoution of any sueh 
act, duty, or authority and provides that the 
action, prosecution, or proceeding shall not 
lie or be inatituted unless it ig sommenaed 
within six months next after the ast, neglect, 
or defanlt somplained of. It has been 
held that that provision does not apply to 
susah actions as an astion for wrongful dismis- 
sal founded on breash of sontrast of service 
— Time Limit on Astions, page 
389 ~ 

In my opinion it is slear that.the present 
is not a aase to whish section 363 of the 
Bengal Munisipal Act bas any application, 
The suit is for breach of sontrast and not 
for anything done under the Ast. The 


„learned Subordinate Judge was, therefore, 


in errorin holdiog that the suit was barred 
by limitation, As tothe merits the learned 
Subordinate Judge, in view, no doubt, of the 
opinion whish he held on the question of 
limitation, did not deal with them as aom- 
pletely as he might have done. That being 


(8) 30. L. J. 376. 
(4) 26 B. 142, 2 Bom, la Re 857, 4 
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so, the desree somplained of must be set 
aside and the suit must be remanded to the 
Oourt below to be re-tried with referense to 
the observations made in this judgment. 
Costs of this Rule~—the hearing fee being 
assessed at four gold mokurs—-will abide 
the result. 


B. N. Oase remanded. 


ALLAHABAD HIGH COURT. 
Oivi, Reviston No. 91 or 1921, 
Desember 20, 1921, 

Present :— Mr, Justice Piggott and 
Mr, Jastiee Walsh! 

HIRA LAL AND axnotaeR—P atntirrs— 
APPLICANTS 
versus 
ALLAH BAKSH—Derenpant—QOpposite 


Parry, 

Provincial Small Cause Courts Act (IX of 1887), 
8, 25— Revision —Wrong decision on question of limita. 
tion—High Court, power of, to imterfere~—~Limitation 
Act (1X of 1908), Sch. I, Art. 75. 

A High Court has power to interfere with a 
decision bya Court of Small -Causes where it has 
wrongly decided a question of limitation. 


Civil revision from au order of the 
Judge of the Court of Small Canses at 
Roorki, dated the 30th Marah 1921, 

Dr. K. N. Katju, for the Applicants, 

JUDGMENT.—The learned Judge of the 
Small Oaute Court at Roorki has dismissed 
a snit onan instalment bond on a finding 
that the whole is barred by limitation, Of 
aourse he had jurisdiction to try the issue 
of limitation, but he has determined it with- 
out referring to the Artiele of the Indian 


Limitation Aet (IK of 1968) whieh would. 


be arplieable. Itis quite slear that under 
Artisle 75 of the said Sehedule the plaintiff 


was intimein raspest of those instalments ° 


to which his suit referred, where there had 
been no waiver on his part. We sannot 
allow the plaintiff to suffer izjustiee on 
aecount of a mere failure on the part of the 
Trial Court to consult the Statute under whieh 


it had asted. Our power of supoervisionin- 


respest of desisions by Courts of Small 
Causes are eertainly adequate to warrant 
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RAGH UBAR PANDE v; GOKUL PRANAD, 


our interference in a matter of this sort, 
We set aside the deeree dismissing the suit 
and direst the Court below to re-admit the 
suit on to its Sle of pending eases and to 
try it on the merits. This appeal has been 
heard ex parte but we think the eosts of it 
must at least be costa in the sause. 
J. P, : 
Decree set aside, 


OUDH JUD.CIAL COMMISSIONER'S 
COURT, 
Seconp Oivin Appgat No. 17 or 1921, 
August 1, 1921, 

Present: Mr. Dalal, A. J, C., and 
Mr, Wazir Hasan, A. J. O. 
RAGHUBAR PANDE—Derenpanr 
— Å PPALLENT 
versus 
Fandit GOKUL PRASAD PATAK anp 


OTRERS— PLAINTIFES— RESPONDENTS, 
Hindu Law— Joint family—Sale by some members-— 
Transferee from all members, right of, to recover pes. 
session—Sale price.) 


A transferee from all the members of a joint 
Hindu family can set up the invalidity of a sale 
by some. of the members of the family ands can 
recover possession of the joint property without 
payment of the sale price to the vendee from some 
members of the family. [p. 109, col. 1.) 

Muhammad Muzamil-Ullah Khan v, Mithulal 
Jl Ind. Cas. 220; 33 A. 788;8 A. L, J. 901. fol. 
lowed. i 

Lachhman Prasad v, Sarnam Singh, 40 Ind. Cas, 
284; 89 A, 500; 15 A. L. J, 584; 2 P, L, W, 29, 21 0. 
W. N. 990, 88 M, L, J. 89; 19 Bom. L, R. 646; 26 0. 
L. J, 97; (1917) M. W. N 516; 6 L. W. 384, 447, A, 
168 (P. O.), Madho Parshad v. Mehrban Singh, 180C. 
157; 17 J. A. 194; & Sar. P, O, J. 586; Rafique and 
Jackson’s P.C, No. 191; 9 Ind. Des. ty, s.) 105 
(F. 0.1. Mahabeer Pershad v. Ramyad Stngh, 20 W, 
K, 192; 12 B. L. R. 90, Balgobind Das v, Narain Lal 
15 A, 389; 201. A. 316; 6 Bar, P, O, J. 813; 17 Ind 
Jur. 425; 7 Ind. Deo. (N. s.) 934, referred to 


Appeal against a desares of the Subordi- 
nate Judge, Sultanpur, dated the 6th Desem. 
ber 1920, modifying a deeree of the Munsif, 
Musafirkhana, dated the 22nd Marsh 1920, 

Mr. St. C. Thompson, for the Appellant. 

Mr, M, Wasim holding brief of Mr, 4, P, 
Sen, for the. Respondents, 


“ 
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JUDGMENT ,— Ono of us in his referring 
order has stated the brief faota of this ease. 
Two out of four cousins, who formed a 
joint Hindu family, sold a sertain srea of 
reyenue paying land belonging to the joint 
family to the defendant for Rs. 800. Sub. 
sequently after the death of one of the four 
sovsins the three remaining sousins, who 
formed the joint family at the time, made 
a gift of the entire property in Mahal 
Dirgaj Singh to Pandit Gokul Prasad, plaint- 
if No, 1. The plaintiff Gokul Prasad there: 
upon slong with the other eo sharers of 
the village sued Raghubar Pande for the 
possession of the plots of land transferred 
to him by the two sousins Mahadeo Singh 
and Nimar Singh. The basis of the suit 
was the invalidity of a transfer of joint 
Hindu family property made by only some 
members thereof. Both the Subordinate 
‘Courts haye fourd, as they were bound 
to do, that sush a transfer was invalid. 
The First Court, however, made a sondition 
to the decree: for possession that the 
plaintiffs should pay to the defendant Rs. 800 
kefore the desree ean be exeented. On 


appeal by the, plaintiffs the lower Appellate 


Oourt sanselled this oondition, The defend- 
ant _Raghubar . Pande has some here in 
second appeal in sonsequenee. 

The legal point for deeision here is very 
short. In Lachhman Prasad v, Sarnam Singh 
(1) the Privy Counoil re-affirmed the gene- 
ral law, whieh was quite plainly laid 
down by Lord Wa’ecn in the jrdgment of 
the Board inthe oase of Madho Parshad v, 
Mehrban Singh (2), that “so long as the 
interest of one of several members of a, joint 
family is indefinite, be is not in a position to 
dispose of it at his own hand and for his 
own purposes.” On behalf of the appellant 
reference was made to the ease of Mahabeer 
Fershad v. hamyad Singh (3) and subsequent 
rulings of the Oslentta High Court reported 
as Jamuna Parshad v. Ganga Pershad Singh 


(1) 40 Ind. Cas. 284; 89 A. 500; 15 A, L. J, 584; 2 
P. L W. 29; 21 0. W. N. 990; 83M. L. J. 39; 19 
Bom. Le R. 646; 26 O. L. J. 97; (1917) M. W. N. 616; 
6 L. W. 334; 441. A, 163 (P. C.). 

(2) 18 0. 167; 17 I. A. 194; 6 Sar. P. O. J, 586; 
Rafique and ,Jackson’s P, C, No, 121; 9 Ind. Deo, 
(Nn. s.) 105 «P. C.), ⸗ 

(3) 20 W. R. 192; 12 B, L, R, 90. 
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(4) and Banwari Laly. Sheo Sankar Misser (5). 


The ruling reported in tha Weekly Reporter ` 


(3) was explained and distinguised by their 
Lordshipain the ease mentioned above and 
reported in 39 Allahabad {Lachhman Prasid v. 
Sarnam Singh (1).} Their Lordships did not 


consider it nesessary to deside whether that . 


partieular ease was rightly desided or not, 
but were of opinion that thé deaision of that 
oase was based upon an implied representa. 
tion or undertaking given by the transferors 
that they had power to sharge the joint 
family property and would make good the 
representation by partition or otherwise. 
No sush plea of representation was nde 
vanced in the written statement by the 
defendant here. ` 

It is quite true that the transfercrs 
themselyes would not bs able to get the 
sale oanoellaed, In Balgobind Das v, Narain 
Lal (6) the Privy Counsil pointed this 
out at page 351 of the reports, but they 
proseeded to hold that an austion purshaser 
in exeention of a desree against the joint 
family property sould urge the invalidity ` 
of the transfer by one member of the joint 
Hindu family. The ease which appears to 
be most applieable here is that of Muham- 
mad Muzamil UVilah Khan v. Mithulal 
(7), where the defendant, who had asquired 
title to the property by adverse passession 
as against all the members of a joint 
Hindu family, was held to be entitled to 
set up as a defence the invalidity of a 
prior mortgage by ona member of the 
family, though the defendant's own title was 
originally aequired from the mortgagor 
alone. Banerji, J., observed: “We have 
now to eonsider whether a transferee from 
the mortgagor himself oan do so (i'e. 
question the validity of a mortgage). Ordi- 
narily he eannot. A mortgagor eannot be 
allowed to question the validity of his own 
mortgage and thereby derogate from his 
own grant. A transferee from him who 
stands in his shoes has no higher right. In 
the present sare, however, the appellant must 
be deemed to be a transferee not only from 
Padam Singb, but from the whole of the 
joint family... s.s... AB buah, he san set up 
the invalidity of the plaintiffs mortgage and 

(4) 19 C. 401; 9 Ind. Dec. (x. s.) 712, 

(5) 1 Ind, Oas. 670; 18 C, W. N. 81>. 

(6) 15 A. Rad; 201, A. -16; 6 Sar. P. O. J. 313; 1? 
Ind. Jur. 426; 7 Ind, Dee. (N. 8.) 984 

(7) 11 Ind, Cas, 220; 38 A. 783; 8 A. L. J, 901. 
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is not estosped from doing so”. We think 
thatin the present sase plaintiff No. 1, who 
is a transferee- from all the mambara of the 
joint Hindu family, san set up the invalidity 
_ of the male in favour of the defendant, 

though both the vendors of the dafendant 
were two of the three donors of the plaintiff, 
No sondition san ba imposed on the plaintiff 
to repay the sale, prise to the defendant 
before obtaining posseesion. 

We dismiss this appeal with costs. 


J. P, Appeal dis ntssed, 


ALLAHABAD HIGH COURT, 
FULL BENCH. 
O1yin Reviston No. 43 of 1320, 
November 30, 1921, 
Present : —Mr, Justioe Piggott, 
Mr. Justise Walsh and 
. . Mr. Justise Gokal Prasad. 
Fire SOHANPAL-MUNNALAL— 
PLAINTIEE-— PETITIORER 
Versus 


. Tus EAST INDIAN RAILWAY— 


Devenpant—Oprosire Parry, 
Railways Act (IX of 1890), ss. 47, (1) (£), B4, 72— 
Rules framed under s. 47 (1) (£), validity of —Consign- 
ment of goods—Grant of receipt, necessity of —Railwa y 
Company, responsibility of, 


It is not open to a Railway Company to enact, 
by means of a rule,” that although as wu matter 
of facs goods havo been delivered to a duly 
authorised servant of the administration to be 
carried by the Railway, nevertheless the Court 
shall not deem them to be so delivered unless and 
until the Railway servant in question has performed 
#4 particular act, e.g. giving a receipt [p. LLL, col. 1.7 

Ramachandra Natha v, G. L P. Railway, 29 Ind. Oas. 
645; 89 B. 486; 17 Bom. L. B. 496, followed. 

A consignor of goods by Railway, after his package 
had been taken over by the goods olerk and duly 
marked, was told to'go away and come back 
‘fora Railway receipt ia æ couple of days’ time. 
No receipt was taken by him. ‘The packaga was 
despatched, bat was mis-sonb to another destination 
and lost iu coasəqaeuse of having heen so mis- 
sent. The consigaor susd for damages for the 
loss of the coasigament. Ths Railway Company 
relied upon a rule mad2 undar saction 47 (L> if) of 
the Railways Act, to ths effsc4 that “goods will 
in all cases ba at the ownar’s risk until taken 

over by tha Ruilwiy Adninistration for despatch 
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and a ‘receipt in the prescribed form has been 
granted duly signed by au authorised Railway 


‘servant:” 


Held, that if the rule put forward limited the 
statutory liability imposed upon the Railway 
Campany by section 72 of the Railways Act, it was 
inconsistent with the Act and was of no effect 
and that as the goods were lost owing to negligence 
on the part of the company's servant, the com- 
pany was liable notwithstanding no receipt was 
given, [p 111, col. 1.] 

Banna Mal v, Secretary of State for India in Council, 
23 A, 367; A, W, N. (1901) 107, Jalim Singh Kotary 
vy. Secretary of State for India in Council, 81 0, 961; 
80. W. N 725, Narastnggirj: Manufacturing Co. v. 
G. 1. P, Railway, 61 Ind, Cas, 809; 21 Bom, L, R. 406, 
referred to. 

Per Walsh, J—No rule which any company can 
make, can cut down, control or limit its- liability 
which is the creature of Statute under section 72 
of the Railways Act and, if a rule is relied upon 
by the company which is inconsistent with that 
liability, it has clearly gone beyond the authority 
created for making rules, [p. 112, col. 1.] 

A: Railway Company is by law a common 
carrier. It cannot lawfully refuse to carry goods 
properly tendered to it. Itis givon statutory ex- 
istence and wide statutory powers in exchange for 
public duties and it is bound to carry goods, [p. 
112, col.. 2. ] 

Rule 2 framed under section 47(1) (f) of the 
Railways Act is nol inconsistent with anything 
contained in the Act, inasmuch as the rule is made 
for regulating the terms and conditions on whioh 
‘the Railway Administration will warehouse or retain 
goods at any station on behalf of the consignee 
or owner and it is placed under a heading “wharfage,” 
and has nothing whatever to do with the liability 
of a Railway in respect of goods which have boon 
actually accepted by a Railway servant for des. 
patoh and have been either despatched or lost. [p. 
113, col, 1.) i 

Banna Mal v, Secretary of State for India in Council, 
23 A. 867; A. W. N. (1901) 107, doubted, 

Civil revision fron: an order of the Judge of 
the Oourt of Small Causes, Agra, 

Da, K. N. Katju; for the Petitioner, 


Mr, Dadli Prasad Zutsht, for the Opposita 
Party. 

JUDGMENT. 

Pragotr, J.—This is an applisation in 
revision against a desision of the Judge of the 
Uotirt of Small Causes at Agra. The plaintiff 

sues the East Indian Railway Company, 
through its agen’, for damages for the loss 
ef a eonsignmont, namely, a package of 
ganny baga, alleged by him to hava 
bean doliverei tə an authorised agant 
of tha sompiny ai ága for sarriago to 
Amroha, whish sariain'y never rasehed | its 
destination, Taava was sons aoyfliet of 
evidenss as tə the fasts, The Railway 
Oompany in the ficat instancs denied tba; 
tho plaintif bad over*ovon brought to 
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their office at Agra any suoh paskage as that 


referred to in the plaint, Their main defease,. 


however, was of a teshnisal nature. They 
salled attention to a notifieation published in 
the Gazette of India of July 5th, 1992, vide 
page 504 of Part J, Notifiesiion No. 231, 
dated the 3rd of July 1902, in whieh oertain 
rules were notified and the sanction of the 
Governor-General in Counsil to the same 
published for general information. These 
rules purport to haye been made under the 
power oonferred by sestion 47, sub-sestion 
(1), clanse (f) of the Indian Railways Ast 
(1X of 1890). One of them is in the follow- 
ing words; —. Goods will in all eases be at 
the owner's risk until taken over by the 
Railway administration for despatch and a 
ressipt in the preseribed form has been 
granted duly signed by an authorised railway 
` soryant,” The Small Cange” Court; after 
investigating the fasts, found them generally 
in favour of the plaintif. The learned 
Judge, however, falt himself sonstrained to 
hold, with reference to a reported desision 
of this Court, Banna Mal v, Secretary of 
State for India in Oouncil (1), that tha 
process of delivery by the plainiif to 
_ the Railway Oomrany’s agent had not 
been sompleted, bseause no reseipt had 
been granted by the latter to the former, 
He dismissed the suit asesordingly and. the 
plaintiff applied in revision to this Court. 
The applisation was entertained by a learned 
Judge of this Court who, for reasons given in 
his order, remitted an issue to the Trial Court 
for determination. The issue is in these 
terms:—~ Was the bale of gunny bags in 
question actually handed over by the plaint- 
iff's servant to the Railway Offieials and 
aocepted by the latter or not?” In remitting 
this issue the learned Judge added the 
following observations:— The lower Oourt 
will note that the desision of this issue 
depends sonsiderably upon the ordinary 
. eourse of business at the booking station in 
the ecurse of whieh goods are offered and 
ascepted for transport. The parties may giye 
further evidenee on this point.” Neither 
party offered. further evidenae upon the 
remitted issue and the finding of the lower 


Oourt has been recorded upon the evidense. 


- tendergd at the original trial. The finding 


'  (1)-28 A, 367; A. W, N. (1904) 107, 


. 


is in favour of the plaintiff on Both points; 
t. e, the bale in question was astually handed 
over- by the plaintiff's servant to the 
Railway Offisials and was assepted by the 
latter, Upon this the aise has been referred 
toa Bensh ofthree Judgesin order that 
the prinsiples laid down in Banna Mal y, 
Secretary of State for Indiz in Oouneil 
(1) may, if nesessary, be further aonsidered, 
Oar attention has been drawn to the fact 
that this desision has baen sommented upon 
by two other High Osurts, The satas in 
question ‘are those of Jalim Singh Kotary’ vy, 
Secretary of Stute for Indiz in Oounctl (2) 
and Ramchandra Nathay. Q. I, P. Railway 
(3). We find also that, in a subsequent oase 
whieh has not been printed in any of the 
authorised reports, but whieh is to be found 
in the 21st Volume of the Bombay Taw Re- 
porter at page 406 [Narsinggirji Manufactur- 
tng Oo v. G. I. P. Railway (4)], a Bonsh of 
that Oourt has re-affirmed the prinoiples 
laid down in Ramohandra Natha’s case (3) 
mentioned abova. 

I am inolined to doabt whether the 
principle of law about whieh this Oourt is 
supposed fo have differed from the- High 
Oourts at Bombay and at Oaleutta: really 
arises in the present ease. Ths rule to 
whish we have bsen raferred osaura in a 
notification dealing with wharfaze, and ses- 


„tion 47 (L) (f) of the Indian Railways Ast 


empowers the Railway Companies to make 
general rules sonsistent with the Ast for 
regulating the terms and sonditions on whieh 
the Railway Administration will warahouse 


or retain goods at any station on behalf of a ~ 


sonsignee. In the present ease the Court has 
believed the story told by the plaintiff, where 
there is a aonfliet between his oevidensa and 
that of the booking olerk and of another 
servant of the sompany who were galled for 
the defendant, Assording to the plaintiff's. 
story. no question of wharfage arose, His 
paskage was taken over for despateh and 
it never reashed ics destination, The Ooart 
below, without resording a positive finding 
on the point, has given very good reasons - 
for believing, on the evidenes, that the 
paskage in question was astually put upon 


(2) 81 d. 951; 8 O. W. N. 725. R 
(3) 29 Ind, Cas, 545; 39 B. 485; 17 Bom, L. R, 


496. 
_ (4) 51 Ind, Gas, 309; 21 Bom, L, B, 406, 
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the rail and was mis-sent to another de- 
stination and lost in sonsequense of having 
been so mis-sent, Further, the expression 
“shall. be at owner’s risk” is in itself a 
technical one. There are several kinds of 
‘owner’s risk,” and the Railway Company’s 
Manual whish has been prodused before us 


shows ‘that responsibility for goods made 


over to the Railway Company may be differ- 
ently divided between the owner and the 
sompany, asaording as to whether the 
former elests to aonsign his goods on the 
terms provided by “Risk Note A” or on 
the terms provided by “Risk Note B.” 
Whatever might be the sasas if the paskage 
in question had been destroyed by fire, 
for instanse, while lying on the aompany’s 
premises at Agra, it is by no means clear 
that the expression “owner's risk” in this 
notification would exempt the. Railway Oom- 
pany from liability, if in fast the package 
‘has been totally lost and the failure to 
‘deliver the same san be traced to neg- 
ligensa on the part of the eompany’s 
‘gervants in sending ib to a wrong des- 
tination. 


As, however, the oase has been referred 


‘fo a Fall Benesh for an expression of opinion 
on the general questions of law involved 
and those questions have been argued before 


us, J think it advisable to add a few words. . 


It seems to me that, if a rule like that 
relied upon by the Railway Company in 
‘the present oase (a rule supposed to have 
been made in virtue of the powers esn» 
ferred by sestion 47 of Act IX of 
1890) is put forward as limiting the 


- ‘statutory liability imposed upon the Rail. 


way Company by sestion 72 of the same 
Ast, then that rule is insonsistent with 
the provisions of the Aof and is of no 
effect; I do not think it is open to the 
Railway Company to enast, by means of 
& rule, that, although asa matter of fast 
goods have been delivered to a . duly au- 
thorised servant of the administration to 
‘be carried by the Railway, nevertheless 
the Court shall not deem them to have been 
‘so delivered unless and until the Railway 
Servant in question has performed a par 
tisular ast. To this extent I agrea with 
the desision of the Bombay High Oourt 
in Ramchandra Natha’s case (3). - = 

In argument before us an alternative 


- 


yase was put forward on behalf of the 


Railway Company, differing from that upon 
whieh the question was litigated in the- 
Court below. Oar attention was aalled to 
gestion 54 of the Indian Railways Ast 
{IX of 1890), whieh empowers a Rail 
way Administration to impose sonditions, ` 
not inoonsistent with the Aat or with any ` 
general rule thereunder, with respest to 
the receiving, forwarding, or delivering of 
any animals or goods. We were asked to 
hold, in effeet, with reference to oertain 
publio notifications said to have been issued 
by the Haat Indian Railway Oo, and re. 
prodused in a Manual of general rules 
shown to us, that thie sompany had given 
general notice to the publio that any person 
desiring to despateh goods for transit by 
‘that company should retain the same under 
hia own supervision and oonsider himself 
responsible for their safe austody, until he 
held a receipt properly made ont by the 
Railway servant responsible for taking over 
delivery of the goods. In reality the line 
of argument here sought to be taken waa 
anticipated by the learned Judge of thig 
Court who remitted for trial the issue to 
whish reference has already been made, 
It would have been open to the Railway 
Company at the trial of that issue to 
bring forward the fasts whish have been 
pressed upon us in argument regarding tha 
publie notifiseation of this alleged rule, 
governing the delivery and reseipt of goods 
at their Railway stations, to prove by 
evidence the faot of sueh publisation and 
the existence of a regular eourse of busi. 
- ness fonnded upon the general knowledge 
by the publie of the existenas of sneh a 
rule. The Railway Company having failed 
to produce any fresh evidence on the re- 
mitted issue, it seams to me ‘impossible 
for us to take up the question from the 
point of view uow pressed upon us, The 
submission that any sueh publie notifieation 
was issued by the Railway Administration 
to the publie is not really supported by 
“any svidense before us, nor have wa any 
evidence as to the existenae of suoh a 
‘general understanding or such an established 
course of business, On the eontrary, 
the plaintiff has been believed iœ hig 
evidense where he says that as *a matter 
of fact, after his paskage or bale 
had been taken over by the goods elerk and 
duly marked, he was told te go away and 
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"some back for a railway ressipt ina aouple 


e 


. gules. 


of days’ time or so, a8 nothing farther eonld 


“ba done at the moment bəsause the par- 


tisular lins along whieh he desired his goods 
to be despatshed was blocked. If this is to 
ba treated as a finding of fasi; it seareoly 
leaves room for the alternative argument 
which has begn pressad upon ua, For these 
reasons I would assept the applisation in 
revision, set aside the order of the Oourt 
balow and deoréé the plaintifi’s alaim with 
sonta throughont. © In view of the siraum.- 
stanses of the oase we should allow Counsel 
for the applicant the full amount of the fee 
eertifed by him. ` 

Warsa, J.—lL entirely agree, The primary 
and fandamental responsibility of a Railway 
Company entrusted with goods under `s oon- 
trast either to despatesh or to warehouse 
them is defined in seaticn 72 of the Railways 
‘Ast as that of a bailee for reward as defined 
in sestions 151, 152 and 161 of. the Indian 
Contrast Act of 1872,” Those sestions, of 
sourse, eannot ba sonstrued without firat 
interpreting the sontract cf bailment as 
defined in sestion 148 of the Indian Oontract 
Ast, whieh again involves thé definition of 
“Delivery” ag eontained in sestion 149 of 
the Indian Contrast Aest, and the two seo- 
tions 148 and 143 are equally insorporated 
with ~the Railways Act and define 
and eontrol the liability of the Railway 
Company. ‘Whatever rules the sompany 
may make under its statutory anthority 
sontained in the same Aset, they oannot, and 
it is provided by the statutory authority 
enabling them to make such rales that they 
shall not, make rules insonsistent with the 
Aet; It, therefore, follows that no rule, whieh 
apy eompany aan make, oan sub down, aon- 
trol, or limit its liability whieh is the sreature 
of Statute under seotion 72,and, if a rule is 
relied upon by the sompany which is ineon- 
sistent with that liability, it has slearly 
gone beyond the authority eraated for making 
In these Railway sases half the difii- 
sulty is often oreated by failure. on the part 
of the Railway Authorities themselves, or 
rather those who represent them in the Courts, 
and the failure of Moffussil Tribunals, to siear 
their minds first as to what I have deseribed 
as the fundamental and primary liability of 
the Railway Company. When one has done 
that, it is easier to see whether a suggested 
pxpansion or modifation of it is really any- 


INDIAN CASES. 
SOHANPAL: MUNNALAL V. RAST INDIAN RAILWAY, 


[1922 


thing of the kind, Instead of“ that it 
frequently happena that the Courts are invited 
to plunge into a diseussion of some ruie or 
explanation which the Railway Oompany 
pata forward as being suffisient in itself to 
absolve it from all liabiliiy, very often 
without the Raiway Authorities themselves 
or those who represent them in Court really 


‘understanding what itia tat they are rely- 


ing upon, I think that is what has happen: 
ed inthis ease. It in suggested that some 
general rules of the sompany made under 
sestion 54 are sufficient to absolve the som- 
pany under the eiroumstanses of this ease, 
whish sre that a aompany admittedly reseiv- 
ed goods for despateh to a particular destina- 
tion and either sent them to the wrong ong 
or lost them altogether, Apart from the 
sontention that sagh ganeral rales, if they 
attempted to sut down the definition of 
Delivary,’”’ would be insonsistent with the 
provisions of the Ast whish are insorporated - 
with the Railways Aet, [am of opinion that 
what is sontemplated by sestion 54 ara 
merely general conditions with regard to 
reseiving, forwarding or delivering. It seems 
tautologous to say that that is contemplated 
becanse those are the astual words used. 
Ta my mind that sestion has nothing fo 
do with the responsibility of a sompany 
a3 baileo. A Railway Oompany is by Jawa 
eommon earrier. Jt aannot lawfully refuse 
to ‘aarry goods properly tendered to it, It 
is given statutory existense and wide status 
tory powera in exshange for publie duties 
and itis bound to earry goods. Sastion 54 
enables it to make provisions or sonditiona . 
with regard, for example, to the reosiving 
of goods. I¢ia not bound to reseive goods 
at all unless they are firat weighed, or 
unless they are properly labelled, but those 
provisions, namely with regard ` to 
reseiving goods, are antessdent to the ast of 
delivery; in other words, they provide that 
the sompany may. insist on the sonsignor 
doing -eartain acts before he is able to de- 
livar the gooda-to the aompany at all. Simi- 
larly with regard to forwarding, for example, 
live stoek and wild animals, they ean 
reasonably insist on their baing pub under 
proper sontrol. With regard tothe trooks 
for the sonvayanes of liye stosk, they ean 
insist on the ‘sonsignor approving of the 
means of transit proposed, All these matters 
are, I think, antesedont to tho porformanse 


w 
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- of the ast whieh is legally and teshnieally 
known as Dslivary.”’ To my mind &:c.ion 
04 and rales thereunder have nothing to do 
with the ease in hand. [am cftas same 
opinion .with regard to rule 2, whish was 
< ganctionsd by the Govarnor- General i in 1902. 
under ‘sestion 47 (1) (f) of the Railways 
Ast and whish was relied upon by the 
sompany and has fraquently been referred 
to in this .eontroversy.and the desided oases 
that have been aited to us. I hesisate to hold 
that that rule is insoosistent with anything 
eontained inthe Aot, In my view if isnot, 
If it were intended to lay down some rale 
 whish would have the -effeet’ of defining ~ 
“Delivery,” or deciding . when delivery, in 
he sense in whieh it is used in the Oon’ 
‘trast Aset, took plase, then undoubtedly ib 
would be insonsistent or, as stated in one 
ease, ultra vires, It purports on the faae of 
it to bea rule mads for regulating the 
terms and sonditions on whish the Railway 
Administration will warehouse or retain 
goods at any station on behalf of the aon- 
signee or owner and it is plased under a 
heading, and finds itself in sa colleation of 
‘rales made ander a heading, whieh runs 
as follows— 
"|. Wharfage 


on goods for despateh waiting to be sonsiga- . 


ed.’ It seems to me that that bas nothing 
‘whatever to do with the liability of a Railway 
in respect of goods whieh have basn actually 
ascepted by a railway servant for despateh and 
` “have been either despatehed or lost. 16 is 
intended to danə tha boundary line, in aase3 
‘where it would otherwise be debatable, 
which divides the owner's lca: from the 
warehouse-man’s loss and althongh the 
‘point does not arise in this saaa, I am in» 
clined to think that, although that bound. 
ary liae is fixed as being tas tims whon 
the ressipt is given by the Railway Odisial, 
it only applies, when in fast a reoaipt is 
given, and has no applisation when a resaipt 
“ja not given; in other words, if the Railway 
Offisial asks the sonsignor’s sonsent to 
postpone thé handing over of the reasipt; 
nonetheless the ease would have to be 
desided as if the reseipt had been given 
when it would haya baon given in the 
ordinary sourse of business, if the handing 
over had not baen for some spesial parposa 
and by sommon soasent waived. 

Lastly, [ would merely add that really Banna 
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Mal v. Secretary of State for India in Council 
(1; dogs not govern this oase, even if it were 
rightly desided, In my view it was wrongly 
desided, it was. desided under a slightly 
different sət of rules from the rulas whish 
are now before us, and onthe prinsiple of 
a desision in England in 185% whieh the 
Oourt followed without, I think, suffisient 
reason. When the facts of the English de- 
sision are studied, it bssomes apparent that 
thera the plaintiff, knowing full well the 
eourse of business of the sompany, had not 
merely waived some formal performanee 
of au ast like the handing over of the 
ressipt, but had departed altogether - from 
the prastios at that partieular station, and 
had left sis pigain the possession `of one 
of the railway porters to do what was 
nesessary in crder to aonsign them to 
London, making him, as the Jadges held, 
for that purpose his servant. The som- 
pany bad made rules for dealing with 
liveatook deliverd to them for despatsh and 
the plaintiff did notattempt to sarry ont 
any of them, but merely left it to the railway 
porter to aarry them out, and in the 
leading text-book in England on “Oarriage’’ 
I fad the oase sited for this proposition 
that “delivery must be in sonformity with 
the known eourse of the company’s business.” 
It has been found in this sase on overwhelm- 
ing evidenee that it was, and thereis no- 
thing, in the sompany’s rules, and, in my 
opinion, there oould not in law bo anything, 
to sut down the oompany’s ordinary liability 
as a bailee after taking delivery, 

Goxut Prasap, J.—L agree with the 
order of the Jourt and the reasons given by 
my brother Piggott, fo whish I think it un: 
enesgasary to add anything, 

By tae Vougt.—T ae applisation in revision 
is sssapted, the order of tha Court below ia 
set aside and the plaintiff's claim is desraed 
with eosts -thronghont, the said eosts to 
inslade the fee sertified by the applieant’s 
Counsel. 


J, P, Anplication accepted, 
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SAHBB ALI b, MOHAMMAD ZAHID, 
. OUDH JUDICIAL COMMISSIONER’S 
co 


Srconp Oivi Aprran No. 200 or 1921. 
July 20, 1921. 
Present:—Mr, Daniels, J, O. 
Sheikh SAHEB ALI AXD OTHERS— PLAINTIFFS 
~ APPELLANTS 
reratas 


MOHAMMAD ZAHID alias BABBOO 


AND AXOTHER— [)EFENDANTS— RESPONDEPTS - 

Court Fees Act (VII of 1870), s. 7 div) (o), Sch. I, 
Art. 17 (iii), (vi)—Portton of property excluded from 
liability wnder’ mortgage—Appeal—Ad valorem Court- 
jJee—Sutt to make property liable for.morigage or charge, 
whether declaratory suit or not capable of tang valued 
in MIRE: 


Where a plaintiff objects in appeal to that portion 
of the decree which excludes certain property from 
liability under his mortgage and asks to have it 
made liable, he must pay Court-fees on the value 
of the property. 

” Khachera v. Kharag Singh, 7 Ind. Cas. 315; 88 A. 20; 
7 A: L. J. 842, Sukhnandan v, Lachhman Prasad, 24 
Ind. Cas, 286; 17 O. O, 90, relied upon, 

A suit to make a certain property liable for the 
mortgage or charge is vot 2 declaratory suit but a 
suit involving further relief, nor is such a sùit not 
capable of being valued in money. 


Girtjanund Datta Jha v. Bailajanund Datta Jha, 23 


0, 645; 12 Ind, Deo. (N. s.) 429, referred to. 
e Appeal against a deeree of the Distriet 
Judge, Rae Bareli, dated the 4th April 1921, 
modifying that of the Subordinate Judge, 
Bae Bareli, dated the 9th Desember 1920, 
“Mr. Zahur. Ahmad, for the Appellants, 
‘-JUDGMENT.—Before this appeal ean be 
' admitted, a question of Court-fees has to be 
desided, . The suit was one for enforcement 
of a mortgage or oharge against oertain 
property and the deeree granted--by the Trial 
Court was in the ordinary form preseribed 
under Order XXXIV, rule 4, The eharge 
was, however, held to be enforeeable only- 
against a portion of the-property whieh the 
plaintiffs sought to make liable, 
they eontend that they should also be given 
a mortgage deeree against the property. 
whieh was exeluded by the Oonrts below. 
They have valued their -appeal for juria- 


dietion at Rs. 1,117, the amount of the deeree . 


of the Court below, but have paid a: Court 
` fee of Ra, 10 only. The cffise has reported 
that an ad valorem fee is payable, The 
appellants eontend either that this should be 
treated asa deelaratoy suit under Artiele 
17 (iči) of sthe Sesond Sebedule of the Court 
Fees Act, or as a suit not eapable of being 
yalued in money under Artiele 17 (vt) of 
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the same Schedule. Neither of these son” 
tentions is tenable. It has been held over 
and over again that when a plaintiff seeks 
to make a sertain property liable for tha 


mortgage or eharge, this is not a deelaratory 


suit but a suit involving further relief, The 
ease on whieh the appellants rely for their 
sesond sontention, Girtjanund Datta Jha v. 
Satlajanund Datta Jha (1), is pot on all fours. 
There a deelaration was sought that sertain 
arrearsof maintenanee sould be resovered from” 
surplus offerings to an idol, the amount of 
push surplus being entirely indefinite. There 
are twe eases, one of the Allababad High - 
Court and one of this Court, in whieb it 
was held that where a plaintiff objests in 


-appeal to that portion of the desree whieh 


exeludes sertain property from liability under 
his mortgage and asks to have it made liable, 
be must pay Ccurt-fees on the value of the © 
I refer to the eases of Ahachera v, 
Kharag Singh (2) and Sukhnandan v. Lachh- 
man Prosad (3), The appellante wish to 
distinguish these oases on the ground that 
the euit bad been wholly dismissed against 
the dsfendants whose property was sought 
to make liable, whereas here the property 
exoluded and the property in respeet of 
whieh the desree has been given belong to 
the same person. This, however, makes nó 
difference in principle. The appellants: are 
seeking a mortgage deoree against oertain — 
property. So far as that property is son- 
eorned,-the deeree has been rxefured to them. 
As was held in the two sases sited above 
they are, therefore, liable to ray an ad valorem 
fee on tbe value of the property in dispute. 
They have themselves valued their apresl 
for purposes of jurisdietion at Rs. 1,117.8, 
As reported by the office, there is a defisienay 
of Ra. 75, I allow the appellants fifteen daya 
within whieh to make good the defisioney. 
The appeal may be put up for orders on ‘Sth 
— 


“Order accordingly, i 
a) 80. 645; 12-Ind Dec. (x. 5) 429. 
(2) 7 Ind. Cas. 816; 33 A. 20; 7 A. L. dJ. B42, — 
⸗ (8) 24 Ind, Cas. 286; 17 0. 6. 90. — 
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NAURANG AHMAD YU. BASHESHAR NATH. 


: ‘LAHORE HIGH COURT. 


Seconp Civiu Aepaan No, 1309 or 1917. 
October 27, 1921, l 
Present :—Mr, Justies Abdul Raoof 
. nd Mr, Justise Campbell. 
. NAURANG AHMAD —DzfeNDANT 
m APPELLANT 
Verays 
BASHESHAR NATH AND ANOTHER— 


PLAINTIFYS—-RESPONDENTS, _ 
Landlord and tenant—Lease, construction of— 
‘Durbar,’ meaning of. - 

Plaintiff leased a house in Delhi to defendant. 
One of the clauses in the lease ran as follows:— 

“The tenant will occupy the said house himself 
or by sub-tenants, but in case the said tenant do 


sub-let the whole or a large portion of the said - 


` house to any Chief for Durbar occasion, the tenant 


will pay the landlords 26 per cent. of the amount 
recovered from such Chief and no rent will be 
payable by the tenant for such portion for such 


period : 
Held, (1) that the parties intended the clause 


` to apply to occasions on which a number of Ruling 


Chiefs should congregate at Delhi at one time and 
create compétition for house accommodation, as 
distinguished from isolated visits of single Chiefs, 
and that the clause was applicable tothe occasion 
of the Conference of Ruling Chiefs held at Delhi in 
October 916; [p. 116, col. 1.] 

(2) that under the clause the landlord was entitled 
to 25 per cent of the sum recovered by the tenant 
from & Chief on such’ an occasion withont any 
deduction on account of any commission paid or 
any expenses incurred by him. [p. 116, cols, 1 & 2.) 


Sesond appeal from a desres of the 
Diatriot Judge, Delhi, dated the 9th April 
1917, varying that of the Subordinate Judge, 
Seeond Olass, Delhi, dated the 21st February 


1917. 


Bakhshi Tek Ohand, for the Appellant. 

Lala Mot: Sagar, R. S., for the Res- 
pondents, 

JUDGMENT.—In Ostober and November 
1916 a Oonferense of Ruling Ohiefs was held 
at Delhi, It was attended hy His Highness 
the Maharaja of Nabha, who rented for the 
period of his stay at Delhi (22nd Ostobor 
to 5th November) a house known as the 
Civil and Military Hotel from Naurant 
Ahmad. Naurang Ahmad held the house on 


-a seven years’ lease from two brothers, 


Basheshar Nath and Jageshar Nath. Ons 
of the slausea in the lease (whieh had been 
transferred to Naurang Ahmad by the original 
lessee, Mrs. Smith) was the following :— 
“The tenant will cesupy the said house 
herself or by sub-tenants, but in ease the 
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said tenants, do sub-let the whole or a large 
portion of the said house to any Chief for 
Darbar oscasion, the tenant will pay the land- 
lords 25 per gsnt. of the amount reeovered 


- from sush Chief and no rent will be payable 


by the tenant for such portion for anah 
period.” 
_ Basheshar Nath and Jageshar Nath sued 
Naurang Ahmad for Rs. 1,700, being Rs, 200, 
the ordinary rent due for the ‘month of 
Ostober 1916, and Rs. 1,500, one fourth of 
Rs, 6,000, the sum whioh the plaintiffs 
alleged had been reseived -by the defendant 
from the Maharaja, 

The defendant resisted the slaim on several 
grounds, 


The Trial Court held that the Qhiefs’ 
Oonferense was a Durbar osoasion within tha 
meaning of the lease, that the amount paid 
by the Maharaja to the defendant was R3- 
5,200, that this sum ineluded rent for the 
defendaat’s furniture as well ag for the 
building, thatthe defendant was entitled to 
retain Rs. 200 as rent for-the farniture, that 
he was also entitled to dedus Rs. 1,154, 
commission paid to an agent Muhammad | 
Fazal who arranged the sub-lease to the 
Maharaja, and Rs. 123 4, the eos of sartain 
road repairs and of ‘sleatris and water 
sharges for the period of the Maharaja’s 
visit, and that Rs. 200, rent for Oatobor, had ` 
been paid already by the defendant to the 
plaintiffs, Dedustiog a further sum of 
100, the amonnt of ordinary rent for the 
period of the Maharaja’s oesupation, in 
ascordanes with the sondition of leage abovs 
quoted, the Trial Oourt gave the plaintiffs a 
deorea for Rs. 830 11. 


Both parties appealed to the District 
Judge. The learned Distriot Judge upheld 
the first Oourt's desision (though on sligh'ly 
different grounds) that the hotel had baen 
sub let for a Darbar cesasion, bat held that 
the defendant was not entitled to any 
deductions for use of furniture; sommission, 
‘repairs and elestris-light, and that to ths 
plaintiffs were due oug-fourth of the gross 
amount paid by the Maharaja, minus Ri. 100 
—15 days’ rent already paid, The deores was 
enhansed to one for Rs, 1,200. . 


The defendant bas appealed to this Court 
and pleads (a) that the Chiefs’ Confersnoe 
was nota Darbar osoasioh and (b) that, 
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it was, the desree of the first-Oourt should 
be restored. 

On the first point Bakhsht Tek Ohand for 
the defendant-appellant bas argued that a 
business meeting of Ruling Chiefs annot be 
termed a Durbar, that sereamony is an 
essential feature of a Darbar, fhat. the 
speech | of His Exaellensy the Viseroy in 
opening the Oonference (as reported in a 
eopy of the Statesman newspaper on the 
reeord) alluded to an absenoo of sere. 
mony, and that the parties -to the lease 
plainly had in their minds a oseremonial 
oseasion of the eharacter of those whieh 
have taken plase in the past end have 
been known as Delhi Durbars. 


gathering of over forty Prinses and- Chiefs 
sonvened by the Governer General at the 
Capital of India sannot be ealled a Durbar, 
The word Durbar, acsording to the Century 
Distionary and the Enoeyslopwdia Britannica 
qaoted by the learned Distriet Jadge, may 
mean an audiense held by the Governor. 
General, an ofisial reseption, or a Counail 
for administering affairs of State, In the 
Farhang Asfiya by Said Ahmad Delhwi, 
Volume II, there are a number of meanings 
appended to ` “Darbar,” among them “assemb- 
lage of men of eminenae” Further the 
words in the lease are “for Durbar ossasion,” 
The omission of the artiale before Durbar 
may be assidental bat as the phrase stands, 
it is wider than the words “a Durbar” and 


- must be taken to mean for sush oagasion as a 


Durbar. 
that the parties fo the lease intended the 
éondition under dissassion to apply to 
oseasions on whieh a number of Ruling 
Chiefs should eongregate at Delhi at one 
time and oreate somnetition for house 
aseommodation, as distinguished from isolat- 
ed visits of single Chiefa, We hold that the 
lower Appellate Court was sorrest in 
finding that the olause applied to the 
Ruling Chiefs’ Oonferense of 1916. 


We have desided also to uphold the learned ° . 
Bahkahs ` 


Distrist Judge on the sesond point. 
Tek Ohand admits that the Indian Hvidense 
Aet requires us to interpret the lease on 
its own terms and to disregard extrinsia 
evidences designed fo explain the intentions 
of the parties, of whish there is soma on the 
resord, The lease empowered the landlords 
to gemang "25 per sent, of the amount 


e 
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unable. to assent to the proposition that a” 


The text indisater, in our opinion! 
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reeovered from suoh Chief,” and makes no 
mention of dedustions. Thé omiasion of all 
reference to deduetions is reasonably explie- 


able by the fast that the landlord’s- share is ' 


a small one, Instead of being one-half, 
sharges on aseount of commission, ete,, to be- 
shared, ihi is one-fourth elear of sueh sharges. 
There is nothing obviously inequitable in 
this, , i 


The final argument of the learned: Ccunsel 
for the defendant-appellant that the amount 
“reeovered” from the Maharaja was Rs.4,000, 
and not.Rs, 5,200, has no fores, - A sam of 
Rs, 1 200 eartainly appears to have been paid 
as commission to Muhammad Fazal, but it 
was paid by the defendant out of Rs. 5,200 

reseiyed by him from the Maharaja. 
We dismiss the appeal with osts. 


Z. Ke 


Appeal dismissed 
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BEHAGVAX DIN V. INDRANI. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Oivin Arrear No. 60 or 1920. 
Present :—~Mr. Daniels, J. O., and 
Mr. Dalah, A. J, O, 
BHAGWAN DIN AND OTHERS — 
Poarnrires—-APPELLANTS 

_ versus : 
Musammat INDRANI AND orasrs— 
DeFax pants—~ResPONDENTS. 

Custom—Murao caste—Widow—Re-marriage — Right 
in deceased husband’s property, forfeiture of—Rever- 
sioners—~Declaration of reversionary right, when granted 
—Hindu Widows’ Re-marriqge Act (XV of 1851), 8. 2, 
applicability of. 

A Hindu widow of the Murdo caste does not 
forfeit her right to her deceased husband’s property 
by re-marriage, inasmuch as re-marriage is permitted 
by custom among that caste. [p 118, col. 1 
. Section 2 of the Hindu Widows’ Re-marriage Act 
is inapplicable to the case of a widow who is permit- 
ted w the custom of her caste to re-marry. (| p, 118, 
col. L 

_ Janaki Ammal v, Narayanasami Atyar, 37 Ind, Cas. 
161; 39 M. 684; 20M. L. T 168; 81 M. L. J. 225; 14 
A. L, d; 997; (1916) 2 M, W., N. 183; 20 O. W. X. 
1323; 18 Bom. L, R. 856; 24 O. L.J. 809; 4 L. W. 
530; 43 I. A 207 (P. 0.) and Gajadhar v. Kaunsilia, 
1 Ind, Cas 761; 31 A. 161;6A L.J. 107, referred to. 

Where a cloud on the entire reversionary interest 
is thrown by a stranger, the next reversioners are 
entitled to obtain a declaration that the stranger 
has no rights to deprive the reversionary body of 
a rights on the death of the widow. |p. 118, col, 
2. 

There is no immemorial custom among the Muraos 
entitling a son by a second husband to succeed to the 
property of the first husband. [p. 119, col. 2.] 

Appeal against a desree of-the Subordinate 
Juige, Sitapur, dated the 2lst June 1920. 

Mesars. Ali Mohammad and Wasi Hasan, 
for the Appellants. é 

Messrs. Bisheshwar Nath Srivastara and 
-Sidh Prasad, for Respondents Nos, 1 and 2. 

JUDGMENT,.—The relationship of ‘the 


parties will appear from the following 
pedigree : — 








pi Sita Ram, 

NS te hg Ram Lal, 

widow 
Musammat 

Hari Prasad Bhagwandin — 
(died), married plaintiff No. I. efendant 
Musammat Indrani, No, L, 
defendant No, 1, Parmeshwar, 


widow of ii Lal, plaintif No, 2, 


Sant-Saran, 
defendant No, 2, 
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The plaintiffe sued in the Court of the 
Subordinate Judge of Sitapur for the posses. 
sion of the property of Ram Lal on the 
ground that Musammat Indrani, who was in 
possession as a Hindu widew, lost her rights 
under law, equity and enstom on her 
remarriage with Hari Prasad. In the 
alternative there was a prayer for a deslara- 
tion that after the death of Musammat 
Indrani, Sant Saran shall hayo no right in 
the property in-suif and that the plaintiffa 
shall be entitled thereto. The main defense 
was stated in paragraph 18 of the joint 
written statemen’ of defendants Nos, l and 2 


that Sant Saran, the issue of defendant No, 1 


and Hari Prasad, was under law aod sustom 
the son of Ram Lal end theo vner of tha prop: 
erty. In ps agach 19, an alternative defence 
was stated that under law and sustom the 
defendant No. 1 sannot be deprived of her 
first busband’s property during her life in 
spite of her seeond marriage. As an answer 
to the deolaratory relef sought by the 
plaintiffs, if was urged-in paragraph 21 
that it ras premature simply with a view 
to get a cmolieated legal point desided, and 
the Court snould not exersise ita diseretion- 
ary powers in the matter, 
The somplisated legal point was not 
spesified and it.is noticeable that any right 
of Sant Saran to the property in snit after 
the death of his mother was not advaneed. 
The learned Subordinate Judge dismissed 


- ‘the suit for possession on the ground that 


a Hindu widow did not lose her rights 
in her deseased Lusband’s property by 
re. marriage. He reoorded no findinga on 


` tbe main defense of the immediate vesting 
‘of the. property in cant Saran on hia 


birth, sontenting himself with the observa- 
tion thet the deslaration sought by tha 
plaintifis amounted only to a declaration 
of their rights to sueseed to the property 
in suit as reversioners of Ram Lal and 
was barred under the prinsiples of the 
Privy Council ruling in the ease of Janaxs 
Ammal vy. Narayaaszmi Atyar (L). 

Too suit of the plaintifs was wholly 
dismissed and insonsequenece the plaintiffa 
have appealed. Arguments were addressed 


- (1) 37 Ind Jas. 161; 33 M. 634; 20 M., L T. 168; 
SLM L-J. 223; .4 A. L. J, 997, (1919) 2 M, W. N. 
188; 209 W N. (22313 Bom. L. R, 853; 24 C. Ls 
J, 303; 4 L. W. 530; 43 I. A, 207 (P. CO) 
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„to us to sover both the reliefs applied 
for. in the plaint, 
< On the question of possession we agree 


with the lower Court tbat a Hindu widow. 


„of the Murao easto, to wbish the parties 
belong, does not~forfeit her right to her 
_deseased .busband’s property by re- marriage. 
` The. re-marriage is permitted by eustom 
:among Muraos, as is admitted by the plaint- 
“iffs’ own witnesses, Sahebdin (P. W. No, 2) 
‘stated that when a widow re: married, the 
Marriage besame valid on a dinner being given 


to the brotherhood. Jeorakhan (P. W. No. 8). 


.deposed to the effest that the re-marriage 
‘of a widow was resognised by the brother- 
‘hood so long as bhanwars were not pere 
‘formed: it was only at the end in oross- 
examination that he went. bask: on this 
statement and stated among Muraos there 
was no widow re-emarriage. None of the 
four witnesses of the plaintiffs examined 
.at the sommeneement of the proceedings 
- asserted thats widow forfeited her deaeased 
‘husband’s property by re-marriage, The 
defense witnesses were all taken up with 
establishing the son’s immediate rights to 
‘the property; they, however, deposed that a 
“widow’s marriage was valid by the sustom 
-of the brotherhood and that the widow > 
. remained in possession till a son was born 
‘to her. In thie sonnestion we may point 
‘out that if the learned Subordinate Judge, 
-who heard most of the evidenee but was 
. transferred before judgment was pronouns- 
„ed, had recorded the statements of parties 
Jas he was required to dounder Order X, 
rule 1, we should have received great 
assistance in deciding this appeal, 


.Tbe provisions of Ast No, XV of 1856 


i “da ‘not govern this oase. The re-marriage 
. among Muraos is resognised by the eustom 
"of the brotherhood and is not validated 
“by Statute. Tha defendant No, I, therefore, 
does not suffer from the ines pasity enjoined 
‘by section 2 of the Ast, In Gadhar 
v. Kaunsilla (2) Banerji, J., 
“after an examination of the adolar on 


. the aubjeet, that the Ast was inapplicable — 


to the ease of a widow who was permitted 
‘by the eustom of her easte to re-marry 
and “hat she does not forfeit the property 
inherited* by her from her former husband, 
i The same view was expressed by a Jearned 


{2)'1 Ind, Cas, 761; 81 A. 161; 6 A, In J. 107, 
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the priveiples are the same. 


laid down, : 
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Judge of this Conrt in Narpat v. Janaka 
(3), where the sase-law on the subject is 
eolleeted and disoussed. 

The provisions of the Ast of 1859 ean 
be the only bar to a Hindu . widow son- 
tinning in possession after re-marriage be- 
aduse even if her remarriage be not 
valid, her unehastity will not deprive her 


‘of the estate whish bas vested in her for - 


life (Mayné, paragraph 555). . It is admitted 
that the defendant No, 1 re married a year 
after she had been in possession of her frst 
husband’s property. The plaintiffe’ elaim 
for possession must, therefore, fail, 

We think that under the sireumstanses 


of the- present ease, the question of de- 
-dlaration must. be inquired into, 
-Oouneil ruling quoted by the lower Court 


The Privy 


applies to aaase where a reversioner elaims 


for himself a declaration that he is the 
next reversioner and no more, Aft the 
time of the widow’s death he may be 


dead and ‘his heirs may not have 
that status. A deelaration in sueh a ease 


‚will be of no value and will not be grant- 


.ed. In this ease- the lower Oourt bas 
overlooked the faet that the plaintiffs sought 
_& deelaration as regards defendant No. 2 
.in addition to the one for themselves. 
Defendant No, 2,- by asserting his present 
- possession as a son (by fistion) of Ram 
. Lal, threw a oloud on the entire reversion- 


-ary interest, so the.next reversioners, are 
- entitled to obtain a deslaration of want 


of a title of -defendant No. 2, if they 
ean prove it. Saudagar Singh vy. Perdip 
. Narayan Singh (4) is a Privy Counsil ruling 
whioh sovers the fasts of the present 
oase. It is true that in the Privy Oouneil 
saso there was a deed of grant in favour ` 
of ‘tbe person who elaimed tosnaseed, but 
There the 
stranger claimed under a deed while here 
he olaims in virtne of his birth. Tho.next 
reversioners are entitled tc a deslaration, 
if borne ont. by evidenes, that the stranger 
had no rights to deprive the reversionary 
body of their rights on the death of the 
widow: 


(8) 61 Ind, Cas. 803; 240. C. 11. 
(4) 48 Ind. Ons, 484 451 A. 21; 4 P. L, W. 52; i 
34 M. L. J. WI; 28 M. L. T. 81; 16 A. L. J. 6l; 7 L. 
W. 140; 270. L, J. 186; 220, W.N. 486; (1918) 
i > N, 8233; 20 Bom. L. B, 608: 46 ©. 51, 
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' ‘We propose to deside here the issue 
whether the defendant No. 2 bas any rights 
in the property, instead of remitting it to 
the lower Court for deeision. If the ease 
is sent buek, if would not some before 
the Judge, who heard the bulk of the 
evidense, and even the one or two wit- 
nesses, who were examined. by the Judge,- 
who pronouneed judgment, were examined 
more than a year ago, so ‘he would not be 


likely to retain any personal resolleotion : 


of them. 

The enstom set up by the defense in 
favour of Sant’ Saran is akin to Néyoga, 
. “The begetting of offapring upon the widow 
of a man who had left no issue,” as des- 
sribed by Mayne in paragraph 71 of his 
Commentary, but without any of the res- 
trietions noted by him. The learned 
Pleader for the defenee argued that Sant 
Saran elaimed ownership after the death 
of Musammai Indrani and that, therefore, 


the matter in issue may be left for desision. 


to the time when the widow died. This 
presentation of the ease for the defense is 
notsorrest. The Pleader for the defendants 
made a statement in the lower Oourt on 
4th June 1920 to the offeet that the issue 
‘born of the re-marriage inherited the prop- 
-erty of the former husband as his own 
son. This meant that the son suseseded 
‘on birth to the exelugion of the widow. 
The ora) testimony also is to the same 
effest. We have examined the statements 
’ of the defense witnesses and sre not satis. 
fied that they prove an immemorial sustom 
among the Muraos entitling a son by -the 
sesond husband to suesesd to the property 
pf the first husband. Ten instanses were 
quoted by the different witnesses and they 
are all of a resent date within the memory 
of the witnesses, No instanee was quoted 
with referenes to their fathers or grand- 
fathers. Some of the witnesses themselves, 
sush as Jagannath, D, W. No. 2, Mohan Daas, 
D. W. No. 4,and Mathura; D, W. No. 5, were 
interested in establishing the elaims of their 
-awn sons by widows. -.Another signifieant 
fast is that the property of the former 
. husband was given to the son by the 
seeond husband under the orders of a 
Panshayat, In six out of the ten instanses 
the evidenee is to the effeet that the Pan- 
ehayat in settlement of a dispute made over 
the property of the frat husband to the son 


wr 


dismiss the rest of the appeal. 
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by the sesond husband, If the son had 
sneaseded to the property by immemorial 
eustom, as is alleged on behalf of the defenses, 
the nesessity for eonvening ‘a Panshayat 
would not have arisen, Wherever the matter 
of suseession is probed in eross-examination, 
the result is far from definite. To take 
the’ instanse of Asharfi Lal, son of Ganga 
“Din’s widow by Jagannath (D. W, No. 2), 
it appears from the statement of Gaya Dutt 
(D. W. No, 14). that his name alone appears 
in the deed of lease of sultivated land and in 
the village record and that the name of 
Asharfi Lal does not appear there. In fast 
the oral testimony regarding the sueeession 
in the ten instanees given by the defenses 
witnesses was not supported by sopies of any 
village reeords.. It was submitted by the 
respondents’ learned Pleader that Muraos ` 
are tenants and not proprietors; but the 
rights -of tenants are reeorded in the village 
khesra and eopies of that doenment sould 
have been produeed. Obviously there is 
only an understanding among the relation; 
that Asharfi Lal shall be given Ganga Din'a 
share of the eultivation, and it is)possible that, 
this arrangement may never take plase, 16 
will also be observed that witnesses differed 
ap to the exaet terms of the eustom. In the 
written statement the sustom is dessribed in 
paragraph 17 as applieable to a shildless 
widow who takes as a seeond husband a 
member of the brotherhood, ‘The witnesa 
Gaya Datt (D. W. No. 14) deposed that 
a wilow with shildren ean also re-marry and 
that her children by the sesond husband will 
share in the property of the first husband, 
The witness Baldo (D. W. No. 15) astually 
gave an instanee of Jai Ram’s widow who re- 
married Chandi and the ehidren of both Jai 
Rani and Chandi were given Jai Ram's 
property by the Panehayat. It appears that 
avery sane is desided on its merits by a meet. 
ing of the brotherhood and that there is no 
immemorial eustom to govern suesession 
without the orders of the Panshayat. We hold 
that Sant Saran did not aequireany right on 
his birth to the property of Ram Lal, There 
was no allegation on behalf of the defense 
in the lower Court that Sant Saran would 
snoseed to Ram Lal’s property on, the “death 
of his mother, 
We dearea the appeal so as to grant to the 
plaiatiffa the relief ef a deslaration and 
The deslara-. 
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tion shall be to the effeet that the defendant 
Sant Saran has no rights -in the property iu 
suit as ason of Ram Laleither at present or 
after the:death of his mother, Musammat 
This deslaration shall not affeat 
whatever rights Sant-Saran may .happen to 
Have as a reversioner of Ram Lal at the time 
of the death of hie mother, Mesammaé Indrani. 
The parties shall reseive and pay sosts ofe 
both .Conrta ascording to their sueoesa and 
failure. 


J. P, Appeal partly decreed, 


PATNA HIGH COURT. 
Appear -Fsom ORIGINAL Orper No, 220 
oF 1921, 
Desember 20, 1921, 
Present:—~Mr, Justise Adami, 
Maharaja GURU MAHADEVA 
ASHRAM PROSAD SAHI BAHADUR— 
m F ÅPPELLANT 
versus 
MAHABIR SUKUL AND orares— 


DEORE. HoupEesns— RE PONDENTS, 
Limitation Act (IX of 1908), Boh, I, Art, 182— 
Execution—BStep-in-aid of execution.— Application, des 
fective, whether saves limitation—Civil Procedure Code 
(Act Y of 1908), O. XXI, r. 17 (2). 


An application for execution which doss not show 


the amount of the decrae andthe amount of costs 


ig notin accordance with law within the meaning 
of Order XXI, rule 17 (2), Civil Procedure Code, and 
is not a step-in-aid of exeontion so as to save limita. 
tion within the meaning of Article 182 of the Limita» 
tion Act. l 

_Salimullah Bahadur v. Sainaddi Sarkar, 22 Ind, 
Oas. 337; 18 O. L., J. 538 and Gopal Bah v. Janki 
Koer, 23 O. 217; 12 Ind. Dec, (x, 8.) 146, followed, 


Appeal from an order of the Subordinate 


Judge, Saran. 


Mr. Harnarayan Prasad, for the Appel- 


lant. 


_JUDGMENT.—This is an appeal against 
an order of the Subordinate Judge of Saran 
rejesting an objection put: forward by the 
appellant in exeeution proseedings, A deerge 
was obtained on the 29th January i914 
and the desree-holder made his first aypliea. 


solamn 8, showing the amonnt of the 
decree, and column 9, showing the amount 
of aosts, were not filed up and sertain 
sopics of deorses were not filed. The Oourt 
gave time till the 5th February 1917 to 
supply the deficiencies, but no astion was 
taken to remedy ths defests and the 
applieation was rejected on the 6th February 
1917. A seeond application was made on 
the 27th Jannary 1920, out was strusk off 


_on the application of the deeree-holder on 


the 6th April 1920, and the judgment» 
debtor on that date objested that the appli- 
sation was times-barred sircs .the orders 
passed with “regard to the first applieation, 
had not heen: oarried out. A third 
application was made on the 9th April 
1920, ard the present appellant then 
objeated that it was time barred inasmuch 
as there had been no proper step-in aid * 
of exeeution on the 25th January 1917, the 
desree-holder having failed to remedy the 
dsfests in the applisation, and, therefore, 
the application was not in assordance with law 
within the meaning of sub-rule (2) of rule 
17 of Order XXt, and Article 182, clause 5 (a) 
of the Litvitation Ast. 

The learned Vakil for the appellant 
relies on the. oases of Salimullak Bahadur 
v. Satnaddi Sarkor (1) and Gopal Sah 
v. dankt Koer (2). It is clear from these 
desisicns tbat the applisation made on the 
24th January 1917 “sannot be taken to have 
been a step-in-aid of exeeution, for the 
application was notin aseordanee with law - 
as required by -Artiole I22 of the Limita- 
tion Ast, The present application was, there- 
fcre, time barred and the appeal must 
succeed. No one appears on behalf of the 
respondent. The appeal ‘is allowed with 
eosts acd the order of the Subordinate Judge 
is set aside. The proesedings in exeention 
are now time-barred. 


“Te Py & 8. D. Appeal allowed. 


° (1) 22 Ind. Cas, 887: 18 O. L. J. 588. 
(2) 28 0. 217; 12 Ind, Dec. (N, s.) 145. 


tion for exeeution of; the desree on -bne 
29th Jannary - 1917. The application tajlad 
to show eertain partionlars, for instanes 
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~. LAHORE HIGH COURT. 
Szcorp Oivin Aprgat No, 3264 or 1917. 
November 5, 1921, 
Fresent:—Mr. Juatiea Chevis and 
' Mr. Justies Harrison. 
SHAH MUHAMMAD AND ANGOTHER—- 
PLAINTIEES— À PPELLANTS 
f tersus 
Khan Bahadur Chaudhri KARAM 
ILAHI AND OTBERS—— DEFENDANTE 


—~ RESPONDENTS, 
Oivil Proceduye Oode (Act V of 1908), O, XXII,_7. 4 
-~-Limitation Act (IX of 1808), s 5—Abatement of 
appeal—Death of respondent~Hautension of time. 


The provisions of section 5 of the Limitation Aot 
do not apply to applications to bring on to the 
record- the legal representatives of a deceased res- 
pondent, | 

Where in a suit by certain proprietors against 
the remainder of the proprietary body of the 
village for a declaration relating to the shamilat deh 
one of the defendants diesand his legal representa- 
tives are not brought on the record, a declaration 
cannot be given against the remaining defendants 
and the whole suit abates. 


Sesond appeal from a desree of the 
Distriet Judge, Gujranwala, dated the 3lst 
August 1917, affirming that of the Junior 
Subordinate Judge, First Olaas, Gujranwala, 
dated the 19th of February 1917. ° 

Mesars. Nanak Chand and Devt Dayal, for 
the Appellants. ` g 

Mr, Zofarulla Khan, for tha Respond- 
ents. ; 


JUDGMENT,—A preliminary objestion to 
‘the hearing of this appeal has been raised by 
Mr, Zafarulla Khan, who points ont that 
Rallia Ram, one of the respondents, died 
long. age. Noapplisaticn for bringing bis 
representatives on to the reccrd was made 
until Desember 1919 and that applieation 
iteelf atates that Rallia Ram died about 
one and s half years before. In the applica- 
tion it is stated that the appeilants only 


resently same to know of the death of the . 


. said Rallia Ram, This, however, is a matter 
into whieh’ we are not prepared to enter. It 
is sufficient to say that the provisions of 
gestion 5 of the. Limitation Aet do not aprly 
to applieations to bring on to the resord the 
legal representatives of a deceased respond- 
ect. No application for bringing on the 


record the legal representatives of the dessas- 


ed having been made within the time limited 
by law, the -provisions.of Order XXII, rule 4 
(3), apply and the suit has abated, No appli- 
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eaticn for setting aside the abatement has 
been presented to us and eonsequently there . 
is nothing further for us to do exeept to 
deslare that the appeal has abated, The 
suit is one brought by eertain proprietors 
against the remainder of the proprietary, body 
of the village for a deolaration relating to 
the shamtlaé deh, and it‘ is obvious that s 
deslaration eannot.be passed against a portion 
only of those proprietors who sre the defend- 
ants in the ease. We deelare that the 
appeal has abated and we allow Ra, 32 as 
sosts of the hearing to the respondents’ - 
Counsel, 


Z, Ke Arpeal rejected, 


. OUDH JUDICIAL COMMISSIONER’S 
Secoxp Oivi APPRAL No, 213 or 1921, 
September 2, 1921: 

Present :— Mr. Daniels, J. O.» 

BHUP SINGH AND OTBERS——- PLAINTIFFS o 

— APPELLANTS 
VETEUS 
LAZIM SINGH AND oranrs—DxFexpants 
a — RESPONDENTS, 

Morigage—Redemption—Special covenant entitling 
mortgagee to additional amount— Deed, ambiguous— 
Burden of proof. 

Where in a snit for redemption the defendants 
seb up a special covenant entitling them to an 
additional amount and there is nothing to show that 
it refers to the mortgage in suit, there is no pre. 
sumption and the burden is upon the defendants 
to ra that it refers to the deed in suit, [p, 122, 
„col, I. 

Appeal against a deeree of the Subordi- 
nate Judge, Unao, dated 15th April 1921, 
modifying that of the Munsif, North Unao, 
dated the 8th January 1921, 

- Mr. 8. M., Ahmad, for the Appellants, 

Mr. Kanhaiya Lal, for the Respondents. 

JUDGMENT.—The point for desision in 
this ease is a very short one. The suit was 
one for redemption of two mortgage deeds 
of 1867 and 1869 exesutsd by one Lan 
Singh, predesessor-in-interests of the plaint. 
iffs Tho defenee was that the plaintiffs 


“were bound before redemption to pay up 


also the amount} due on 6 deed of further 
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“abarge, exeouted by Mathura Singh, son of 
-Lau Singh, in favour of the same mortgagees. 
‘The defendante are the heirs of the original 
.- mortgagees. It is now sonseded that thia 
“eed was not a deed of further sharge at 
-all, but a simple bond. Ít sontains a sove- 
‘nant in the following terms:—" There are 
-two bonds by whieh the plots are mort- 
gaged. ` So long as I do not redeem those 
two bonds (the eovenant is very ungram- 
: matieally expressed), then first I will pay 
the money. due on this bond and then I 
‘shall be allowed to redeem the fields.” 

(“Aur do tamassuk khel gahne hain to jab 
donon tamassuk nahin nikaren tab pahle “yeh 
tamassuk ke rupaya den tab khet chutat prwen 
bich na pawen.”) 

The learned Munaif held that this sovenant 
was epforeeable against the heirs of the 
original mortgagees, but that there was 
nothing to show what were the mortgage 
bonds to whieh it referred or that it refer- 
red to the mortgages in’ suit. Olearly there 
is nothing to show this. The entire sove- 
nant has been quoted above and it gives 
no referenee either to the plots, the amount 
of the. mortgage, its date, or the parties 
. between whom it was exesuted. No oral 
” əvidenge was galled by the parties at all, 

The learned Subordinate Judge held that 
it ean be presumed that it referred to the 
deeds in suit and that if was for the plaint- 
iffs to show the .eontrary.. This appears to 
ma to be sontrary to the aeespted -legal 
prineiples. The defendants were- setting up 
a spesial sovenant - entitling them to an 

. ‘additional amount and the. burden. of . proof 
alearly lay on them. The learned Subordinate 
- Judizé bases his desision on a judgment printed 
on page 451. of Volume VII of the Oudh 
‘Law Journal | Jageshar Singh v, Bir Ram (1)), 


I do not doubt that that sase was rightly de- 


sided on its own fasts, but I do not under- 
stand it as laying down any general prinsiples, 


“Boeause in the oiraumstanees of that partieu- : 


lar oase, the learned Judge felt justified in pre- 
suming that an asknowledgment of debt rafer- 
red to a partiealar debt whieh was shown to 
exist at the time, it does not follow that a 
similar presumption should be made on the 
absolutely vague languages of .the dosument 
now before me. 
| I take this opportunity of pointing out 
| (1) 60-Ind. Cas. 189; 7 O, L; J. 451; 28 O, O. 176; 2 
J ü. P. L, R. (J. 0.) 152. 
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‘that though this Court may and frequently 


does refer .to and follow desisions reported 
in the Oudh Law Journal, sash eases sannot 
be treated aa of equal authority with eases 
reported in the Oudh Oases. The latter reports 
are published under. authority of the Court, 
to whieh they are previously submitted, and 
they are the only authorised reports of the 
desisions of this Court. Dasisions printed 
elsewhere are on the same footing as un- 
reported eases. Itis open to the Oudh Law 
Journal or to any publisation ‘not aontrolled 
by the Court to re-print desisions. which the 
Oourt hss deliberately refased to publish 
under’ its authority, either -besause this was 
not ‘considered to lay down‘ aty general 
prinsiple, or because the Court on sonsidera- 
tion felt doubts as to the soundness of the 
prineiples laid down or eonsidered that the 


language used was open to misaonstruetion, ` 


While, therefore, the Oadh Law Journal is 
a. useful publisation whieh the Court has 
no desire to dissourage, it is to be; borne. 
in mind that its reports have not the same 
authority ae preesdents as those published 
under the authority of the Court. ` 

‘For reasons already given I allow the 
appeal and setting aside the deeras of the 
lower Oourt, restore the desree of the Münsif 
with sosts in all Courts, 


J. P. Appeal allowed. 





-PATNA HIGH COURT. 
Lyerreas Patext Aprea No. 69 of 1920.. 
Desember 16, 1921, 

Present :—Mr, Justiee J wala Prasad 
and Mr. Justise Ross, 
Ohowdhury RAM PRASAD RAI 

AND OTHE 48—-APPELLANTS i 
versus | 
MAHESH KANT CHOWDHURY 
— RESPONDENT,- 

Qivil Procedure Oode (Act V of 1908),.s3. 115, 151, 
Q. XXI, r. |, O. XXIII, r, i—-Emecution petition, 
withdrawal of —Sale of property notwithstanding 
withdrawal—Jurisdiction~-Appeal—Inherent power of 
Court. 


‘A deoree-holder applied for execution of his decree 
by sale of the judgment-debtor's property, but on 
the date fixed for the sale applied to the Oourt 
to dismiss the execution case. The Oourt rejected 
the second application and proceeded to sell the 


properties, Against the order rejecting the appli. 
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cation an appeal was made to the District Judge who 
set aside the order of rejection. On an appeal to the 
High Court a single Judge set aside the order of 
the District Judge as being without jurisdiction. On 
a Letters Patent Appeal: 

Held, that no appeal lay to the District Judge 
against the order of the Munsif rejecting the 
application of the deoree-holder and ordering the 
sale of the property in question. [p. 128, col. 2. 

Held, also, that ‘the Munsif had no jurisdiction 
to reject the prayer of the deoree-holder to dismiss 
his petition for execution, inagymuch as there was 
nothing to prevent a decree-holder from withdraw- 


ing his execution and getting it dismissed, if he. 


did not want to claim any relief in respect of the 
execution. [p 128, col. 2.5 

Held, further, that under such circumstances the High 
Court had power under seotion 115 of the Civil Pro- 
cedure Code to set aside the order of the Munsif, 
which was without jurisdiction.. [p. 128, col. 2.] 

Andrew Anthony v. Rev, J. M Dupont, 4 M. 217; 
1 Ind. Deo. íN. 8.) 986, Zamiran v. Fateh Ali, 32 O. 
146, Debi Das v. Ejaz Husain, 28 A, 72; 2A. Li J. 
749; A. W. N. (1905) 191, followed. 

Letters Patent Appeal againat a judgmeut 
of Mr. Justies Das, reported as 57 Ind. Qas. 
369, setting aside a desision of the Distriot 
Judge, Darbhanga ; 

Mr. Lachmi Kant Jha, for the Appellants. 

Mr. Sarosht Oharan Metter, for the R3- 
spondents. : 
` JUDGMENT. 


Jwata Prasdv, J.—~This is a Letters 
Patent Appeal against a desision of a Single 
‘Judge of this Oourt. By hie order the 
learned Judge desrsed the appeal presented to 
this Court, 

The respondent obtained a decree against 


- eertain persons and in execution of that 


‘deeree he aaused the property of the appel- 
lant jadgment-debtor to be advertised for 
sale, On the L7thof April 1919, the date 
- fixed for sale, he applied to the Oourt 
to dismiss this exeantion ease. This ap- 
plieation was rejeeted by the Munsif, with 
‘the résult that the property was put 
up for sale and was purehased by the 
appellant. The desree-holder, being dis- 
satisfied with the desision of the Munsif, 
preferred an appeal to the Oourt of the 
Distriet Judge of Darbhanga. The Distriet 
‘Judge, being of the opinion that the Conrt 
had no power to sell the property on its 
own aseount in disregard of the application 
of the desree-holder, set aside the order 
of the Munsif and also the sale held in 
pursusnee thereof. The purehaser, therefore, 
spperled to this Ooart. The appeal was 
heard by Mr. Justisa Das, Ho held that 
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the Distriet Judge had no jurisdistion to deal 
with the matter in appeal and to set aside 
the order of the Munsif. He aseordingly 
set aside the order of the Distriet Judge and 


restored that of the Munsif, 


The learned Judge of this Court-was 
perfestly right in holding that no appeal 
lay from the order of the Munsif rejesting ` 
the applieatidn of the deesree-holder and . 
ordering the sale of the property in question. 
I, bowever, think that the learned Judge 


-should have gone further and shonld baye 


set aside the order af the Munsif in exereisa 


.of the powers vested in this Court under 


sestion 115 of the Code of Civil Proeedure. 
The Munsif’s order was aertainly without 
jurisdiction and rot sanstioned by any 
provisions of the Oivil Prosedure Code, 
Exesufion was taken by the deeree-holder 
and the powers of the Court with respeet to 
that exesntion were invoked by the deeres- 
holder. The applieation was made under 
Order KAT, rule 1; and the nature of tke 
relief and the mode for the enforeement of 
that relief were expressly stated by the 


- deeree- holder—vide rules 10 and 11 of Order 


XXI, Civil Prosedure Code. The deeree- 
holder expressly prayed for the exeeution of 
the dearee and for the sale of the property of 
‘the judgment-debtor. He had the right to 
withdraw the exeeution petition at any 
moment he liked. No doubt Order XXIII, 
whioh relates to the withdrawal and aban- 
donment of a elaim, does not apply to 
exesution proseedings; but there is nothing to 
prevent a deeree-holder from withdrawing his 
exesution and getting it- dismissed, if he 
does not want to claim any relief in respect 
of the exesution. The party whieh setg 
the Law Court in motion has a right to 
withdraw the proseedings -from the Court. 
Therefore, the order of the Munsif was 
wrong and he aated sertainly without 
jurisdietion in persisting in selling the prop. 
erty in spite ofthe wishes of the deeree- 
holder to the sontrary. i 

Now two broad ordera were passed in 
this ease— first by the Munsif and sesond by 
the lower Appellate Court. None of these 
Courts had any jurisdistion to pass their 
respestive orders. This, therefore, was a 
fit ease to set right the wrong order of the 
Munsif. Seetion 115 of the * Code of Civil 
Prosedure empowers the Court to ast suo motu 
on an applieation of the aggrieved . person, 


+ 


191. 
& 


. They appeal 
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‘Nor id there any limit of ‘time prescribed 
for ib. : In faeb thé deoree-holder need not 
have: some to this Court if he had obtained 
an order of the Distriet Judge, however 
“wrong and without jurisdistion. Therefore, 
thie Ocurt, having been apprised of an order 

_ without, jurisdiction passed by the Munsif, 
should have set aside that order under 
„gestion 115 of'.the Oode. Authorities are 
not wanting where in such eases the High 
Court exereised their revisional jurisdistion 
under’ sestion 115 of the Code: Andrew 
‘Anthony v. Rev. J. M. Dupont (1), 
Zamiran vy. Fateh Alt (2) and Debt Das v. 
Has Husain (3). 

I, therefore, deeree this appeal and set 
aside the order of the learned Jadge as well 
as that of the Munsif, and sonsequently the 
sale in exesution is set aside. In the sireum- 
atanees I make no order as to coals, 

Ross, J.—I agree. 


P; D. ` Appeal decreed, 


(1) 4 M. 217; 1 Ind, Deo.. (N. 3) 986, 


(2} ,82 0. 146. 
(3) 28'A. 732 AL. J, 749; A.W. N. (1905) 


EER 


LAHORE HIGH COURT, 
Seooxp Orvin rrean No. 490 or 1921, 
i October 27, 1921. 
' Fresent:—Mr. Justise Seott-Smith, 
LORIND CHAND AND OTEERS— PLAINTIFFS 
me A PPELLARTS 
versus 
ALLAH BAKHSH AND OTHERS—- 
DererpaNTs—RESPOR DENTS. 


Limitation. Act (IX of 1908), Sch. J, Art, 120— 
Declaratory surt—-Cause of action—Limitation. 


Plaintiffs claimed adna malkiyat rights in certain 
land which formed part of the shamilat deh, on the 
ground that they had broken it up. They applied 
to the Assistant Collector that the adna malkiyat 
should be mutated in their names, but mutation 
wran refused by him on the 26th November 1912, 
ed tothe Collector, who reversed. the 
order of the Assistant Collector and ordered mata- 


tion to be effedted’on the 8rd February 19.8, This ` 


order’ wah; ‘towever;reversed by the Commissioner 
on the.. 8rd. May:1913, The plaintiffs remained in 


AN 
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possession and: brought the present’ suit for -&-de- 
claration of their title as adna- malikes on the 2nd 
April 1919: A 
- ` Held, that, though the denial by the defendants of 
plaintiffs’ title in 1912 gave them a cause of action, 
the ‘order passed: by ‘thé Commissioner on tHe érd 
May 1918 gave them a fresh- cause’ of action and 
that, therefore, the present suit, which was brought 
within six years of that date, was within time, 
[p. 125, col, iJ . 
Sheophér Singh v. Sheo Narain 8tngh, 17 Indy Cas, 
Ind. Cas. 675;-1G A, la. 13418, followed. | 
Allah Jilat Umrao Husain, 24 Ind. Oas. 585; 36 A, 
492; 12 A. L. J. 810, referred to. 


Seeond appeal from . a decree of the 
Distriet Judge, Mianwali,. dated- the -L7th 


. November 120, affirming that.of the Munsif, 


First Olass, Bhakkar, Distriot Mianwali 
dated the 29th June. 1920. ; 

Lala Hargopal, for.the Appellants. 

Mr: B. D, Qureshs;:far the Respondenta. 

JUDGMENT +The plaintiffs’ enit for a 
deslaration that they and defendant No, 27 . 
‘are adna proprietors of sertain land, of 
whieh they are in possession, has been ; 
dismissed by the lower Courts as barred by . 
limitation, They have filed a seeond appeal 
in this Court. 

The plaintiffs’ claim was that they were 
entitled to adna malksyat in the land which 
is part of the shamilat deh, on the ground - 
that they had broken it up. They applied 
to the Assistant Oolleetor that the adna 
` malkiyat should be mutated in their . names, 
but mutation was refused by him on the 
26th November 1912. They appealed to the 
Oollestor who reversed the order of the 
Assistant Oollestor and. ordered “mutation . 
to be effested on the 3rd February . 1913, . 
This order was, however, reversed. by the 
Oommissioner on the 8rd May 1913. ‘The 
plaintiffs remained in possession and brought 
the present.auit for a declaration ‘of’ their 
title as adna maltks on the 2nd April 


“1919. f 


- 


` The sontention urgèd. by their Counsel is 
that the suit. is within time,. as. it .was 
‘brought within .six yearsof the date of the 
Commissioner’s order, which amounted. to 
a“ fresh invasion of the plaintiffs’ rights, 
He relies upon a oaao reported as Sheopisr 
Singh v, Sheo Narain Singh (1), which was 
referred to- with approval in Allah Jilat 
Umrao’ Husain (2). His argument. is that 
though nodoubt the defendants’ denial of 


(1) 1y-Ind, Cas''676; 10 A. L. J. 418, 
_ (2) 24 Ind. Cas, 535; 86 A.-492; 12 A, L, J 810, 


"~ 


. them a fresh sause of astion, 
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plaintiffs” rights: before the Assistarit. Ool- 
lestor in 1912 gava them a eause of aetion, 
their title wasoleared by the order. of the 
Oollestor in their favour: on the. 3rd‘ Feb- 
ruary 1913 and that whatever sause of action 


they may have had before, the Commissioner's — 


order of the 38rd May 1913, whieh reversed 
the previous order in their favour, was a 
fresh.invasion af their rights and gave 
lt is argued, 
and in my opioion sorreatly s0, 
after the Oollestor’s order of the 3rd 
February 1913 there was no nesessity for 
the plaintiffs to file a snuit unless and until 
that order was set aside by the Commissioner, 
The ease reported as Allah Jtlai y, Umrao 
Husain (2) is,in my opinion, in point. There 
the owners of eertain Zamindari property 
sold their interest in it with the exeeption 
of 26 bigkas. In 1888 the vendors were 
reoorded as exproprietary tenants of these 
. 26 bighas. In 1903 the representatives of 
the vendors applied to have the village 
papers sorrested, but their applisation was 
dismissed and they were told to go to the 
Civil Oourt. In 1910 the representatives of 
the purehasers applied to have rent assessed 
on the 26 bigkas and obtained an order in 
their favour. The representatives of the 
vendors thereupon brought. the present 
suit in the Oivil Court for a declaration 
that they were proprietors. It was held 
. that whatever eause of aciion the plaintiffs 
might have had before the proseedings of 
1910, the order passed in those prossedings 
gave them a fresh sause of astion. Similarly, 
in the present oase- though the denial by the 
defendants of plaintiffs’ title in 1912 gave 
them a eause'of action, the order passed by 
the Oommissioner on the 3rd May 1913 
gave them a fresh eause of nebion, 
present suit, whish was brought within six 
years of that date, is within time, 

I, therefore, assept the appeal and, setting 
aside the order of both the lower OCoarts, 
remand the ease to the Court of first instanee 
for desision in asoordanea with law. Stamps 
in thisand in the lower Appellate Court 
will be refunded and other aoats will ba goats 
in the sause, - 


Jn Ee - Appeal accepted, 


The. 
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PATNA HIGH COURT, 

Oivis Revirw No. 13 or 1921. 
Desember 14, 1921. 
lresent:~Mr. Justice Das and 
Mr. Justies Ross, 

SHAM LALL SAHU AND oragrs — 

DeFrenpantTs-~APPELLANTS — PETITIONERS 
versus 
Musammat NAG KOER alias SITA KOER 


~~ PLaAINTIFE —ResPONDENT—QOpposite Party, 

Civil Procedure Oode (Act V of 1908), O. XLVI, r, 1 

— Review, maintainability of, pending appeal—Ground 
for review, 


A Court has power and infact is bound to pro- 
ceed with an application for review of judgment 
notwithstanding the fact that an appeal has been 
subsequently filed, 

Chenna Reddi v, Pedda Obi Reddi, 2 Ind. Cas, 802; 
82 M. 416; 19 M, L, J. 388;6 M, L. T. 135 and Pyari 
Mohan Kundu v, Kalu Khan, 4l Ind, Cas, 497; 44 0, 
1011, followed. ; 


Civil review from a desision of Mr, Justieo 
Das and Mr. Juaties Roas. 

Mesers. Kulwant Sahay and Kuaslash Pati, 
for the Petitioners. 

Mr. Lakshmi Narain Singh, for the Opposite. 
Party. 


JUDGMENT. 


Rosz, J.—A preliminary objestion is taken 
to this applieation on the ground that an 
appeal has been made to the Privy Couneil 
and, therefore, the applieation for review 
eannot be entertained. This question was 
considered in Ohenna Reddi v. Pedda Obi Reddi 
(1) and Pyari Mohan Kundu v. Kalu Khan 
(2), and it was held that the Oourt has 
power and in faot is bound to progeed - with 
the applisation for review of judgment not. 
withstanding the faot that an appeal has 
been subsequently filed. The petitioner asks 
fora modifieation of the judgment on two 
points. It was direated that the plaintiff 
should pay to the defendants towards the 
amount due to them as capital Res, 24,345 
in oash,; if there was eash in hand 
to that amount and, if not, in eash and 
house property, It is stated that there is 
not sash available ‘to that amount and-~ the 
petitioner desires-a direetion that instead of 
house property being made over tp the 


(1) 2 Ioil.. Cas. $02; 32 Mu 416;-19 M. Ly 7, 385; 0 
M. L. T, 135 


(2) 41 Ind, Cas, 497; 446, 1011, 
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opposite party to make up the balanse dae, 
eash sosording to the valuation of the house 
property referred. to in the earlier part. of the 
judgment should be paid, . 
The second point is that i in AA NG 


direstion for the distribution of the romain» ` 


ing assets in the proportion of 10 to 6, there 
should be a further direction that instead 
of house property being delivered as against 
the share of the opposite party, the equiva» 
lent assording to the above-mentioned valaa- 

tion should be delivered in sash. All this 
was a matter for argument atthe time: of 
hearing of. the appeal, and as ib. was not 
aeesded. to then, I see no reason now to 
vary the order that was passed. 

We, therefore, dismiss the applisation for 
review and we do so with the loss anxiaty 
beesuse an appeal to the Privy Oonnail -is 
pending acd if there has been any error here, 
the matter ean be set right. 

The opposite party will get aosta of this 
application, two gold mokurs. : 

Das, J.—I agree, 


J. P. Application dismissed, 


LAHORE HIGH COURT. 
- Miso ANROUS Sroosp Civin APPKAL 
-~ + No; 446 or 1921. - 

f Ootober 27, 1921. 

Present: —Mr. Justise Soott-Smith. 

ALI MUHAMMAD anp anorare— 
4 JupaMANT- Destors—~APPELLANTS 

versus 
J AHAN KHAN AND OTHERS— DHORER- 
MOLDKRSA— RESPONDENTA. 


Baecution of decree— Executing Court, power of—~ 
Decree-holder cannot go beyond decree. 


An Executing Court cannot go behind the decree 
-of which execution is sought. {p. 127, col, t.] 

An Execution Court has no power to direct some- 
thing to be done in execution of a decree which is 
not directed to be done by the decree itself, on 
the ground that literal compliance with the deoree 
has become impossible. [p. 126, col. 2.] 

A degree directed the closing of an outlet made 
by the defewdants in a certain hill stream and the 
building of a bund at a certain point. A bund 
was built in accordance -with.the decree, but was 
pubsequontly washed away by a flood. Another bund 
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was subsequently made by the decreé-holders at 
another point: 


Held, that the decree-holder had no right to build. 
a bund at any point other than that specified in 
the decree. [p, 127, col. 1.] 


Miseellaneous sesond appeal from an order 
of the Distrist Judge, Shahpur at Sargodha, 
dated the 29th Desember 1920, reversing | 
that of the Munsif, First Olass, Shahpur, dated 
16th February 1920, 

Mr, Nanak Ohand, for the Appellants. 

` JUDGMHANT.—The dispute before the 
Goart in this appeal relates to the exesation 
of a deéree obtained by the respondents 
againat the appellants. “The deeras dirested - 
tbe slosing of an outlet made by the defend. 
ants in a sertain hill stream: and the build. 
ing of a buni at a sertain point Alif. It 
appears that a bund was builtin aesordanse 
with the deoree, but was subsequently washed 
away by a flood. It also appears - from: 
the order of the lower Appellate Oourt 
that another bund was subsequently made 
by the dearee-holders to the west of the 
point Af, This point is now in thebed of 
the stream. Tbe Hxeeuting Oourt ordered - 
that the existing bund, whish had been made 
not in aesordanse with the deoree, should 
be removed, The lower ‘Appellate’ Court 
saussd an enquiry to be made as to whether 
it was possible to ereot a bund at point Alef 
or not. The report upon this enquiry was to 
the effest that such a bund sould ba oone 
strusted at a oost of a little over Ra. 300. 
The Judge of the lower Appellate Court, 
however, says in his order that “the forges - 
of Nature have rendered a literal sompliance 
with the deeres impossible for all practieal 
purposes. Baut- compliance with the spirit 
of the deeree is both possible and I think 
permissible. This has been done by the 
erestion of a bund at another point further 
in and the whole objest of the deeree is 
thus seeured.’ Now, inan earlier part of. — 
his judgment the learned Diatriet Judge 
notes that literal somplianes with the ‘deeree 
is not impossible; but whether ib is im- 
| possible or not, it is not permissible for 
the Exesnting Oourt to go beyond the 
actual deeres. In Mekr Nishan v. 
Natbabeada Muhammad Kasim Ali Khan 
(1) the learned Judges pointed ont, see 
_ page 133, that it is settled law that the 


(1) 35 P, R, 1800 P, L. R. 1900 p, 867, 
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Executing Court sannot go behind the Gare 
of whieh exesution is sought, It is, therefore, 
elear thatthe deeree-holders had no right 
under their deeree to sonstruet a bund at 
any other point than Alif and the Exeouting. 
Court was,. therefore, right in ordering that 
the existing bund should be removed, 

. I, therefore, assept the appeal and setting. 


aside the order of the lower Appellate Court, - 


restore that of the’ Exeenting Uourt; but I 
make no order as to eosts. 


Z Ey Apyeal accepted. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 
SECOND Giri APPEAL No, 236 or 1920, 
August 1, 1921, 
Fresent — Mr, Hallifax, A. J. 0. 
J AGAN NATH—Pirainrigr—-APPeciant 

Ces sus 

' SAHEBRAO— DEFENDANT—RRAPONDENT, l 

- C. P. Tenancy Act (XI of 1898), s. 95—-Co-sharers 


~—Re-distribution——-Suit between tenant and former 
landlord—Jurisdiction of Oivil and Revenue Courts. 


` The division of khudkasht or sir among” 00. 
sharers of a village to be held in severalty is a 
partial private partition of the village lands and 
each co-sharer’s separately held parcel of land is a 
separate patti of the village, of which he is the gole 
landlord, and if he leases. that land to a tenant, he 
is still the sole landlord. But there is nothing to 
prevent the co-sharers having a re-distribution of 
the lands held in separate ownership at any time, 
and either khudkasht or tenancy land ean always be 
transferred to another patti or to what may be 
called the shamilat ‘patti, Of tenancy land so re- 
turned to the body of co-sharers they are the 
landlords and ‘are ordinarily represented by the 
lambardar, and the co-sharer who held the land pre- 
viously in separate ownership is no longer the 
landlord, A suit between him andthe tenant in 
respect of that land is, therefore, not a suit between 
landlord and tenant as such and is cognisable by a 
Civil Court. [p. 127, col. ↄ.] 


Appeal against a deeree of the Addi. 
tional Distriet Judge, Nagpur, dated the 26th 
April 1920, in Oivil Appeal No, 33 of 
1920. NG | 

"Mr, K. P. Vaedya, for the Appellant, 
Mr, M, R. Bobde, for the Respondent. 
JUDGMENT.—The allegations in the 


— 
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plaint were these. In 1912 the defendant's 
father, who was then a eosharer in the 
village in whieh the land in snit lies and 
also the Lambardar, sonferred on the plaint-- 
iff oseupanoy rights in that and eertain 
other land, all of which was at the time 
his khudkasht held in severalty. He ceased 
to be Lambardar in 1916, but remained a: 
eo-sharer, and in 1947 he took forsible 
possession of the field insuit, alleging that 
it was not’ really ineluded in the lease of 
1912 but. was still his khudkasht, From 
1912 onwards the plaintiff had beer paying 
ront for all the land to the Lambardar for 
the time being. Along with the plaint were 
filed sertain raeeipts purporting to show 
that the. plaintiff: paid rent for the land to 
the defendant’s father in 1912 and 1913 
and to Damru Patel, his sugoesssor in 
the offisee of Lnmbarder in 1916 and 
1917, 

The division of khudkasht or sir among 
so-sharers of a village to be held in severalty 
is undoubtedly a partial -private partition 
of the village lands and each oo-sharer’s . 
separately held pareel of land is a separate 
patti of the village, of whieh he is the sole 
landlord, and if be leases that land to a 
tenant, ‘he is still the sole landlord. But 
there is nothing to prevent the eo-sharers 
having a re-distribution of the lands held 
in separate ownership at any time, and 
either khudkashi or tenanoy land ean alwaya 
be transferred to another patti or to what 
may-be salled the skamilat palis, OÈ ten: 
aney land so returned to the body of so- 
sharers they are the landlords and are 
ordinarily represented by the Lambardar, and 
tha so-sharer who held the land previously 
in separate . ownership is no longer the. 
Jandlord. His suit between him and the 
tenant in respest of that land is, therefore, 
not a suit between landlord and tenant as 
push, That is the state of things alleged 
in the plaint in this sase, and the desision 
of.the lower Appellate Oourt-that the suit . is 
not triable by a Jndge who is not-also.a 
Revenue Officer, is, therefore, wrong. 

As it happens, the result. would not be 
very different ifthe desision of the learned 
Additional Distriet Judge had been sorrevt, 
That decision was given on the 26th of 
April 1920, Only four days later Ast I 
of 1920 -eame into foree, and under sestion 
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106 of that Aat the Oourt whioh astually 
tried the oase would then bave jarisdistion. 
If the order of the lower Appellate Oourt 
had been -assepted or if it were eonfirmed 
in this appeal, the sase would go back to 
the Court in whish it was originally tried, 
though it would have to be tried over 
again from the beginning. The question 
of limitation would, almost csortainly, be 
obviated by sestion 14 of the Limitation 
Aet, if it arose at all. I am, however, 
satisfied that the Court in whieh the ease 
was tried had jurisdietion even under the 
old Tenansy .Ast. The order of. the lower 
Appellate Court is, therefore, set aside, The 
plaint, whieh has been filed: in this Court 
with the appeal, will be sent to the lower 
„Appellate Court with instrustions to re-admit 
the appeal under its orisinal number in the 
register and to dispose of it on its merits. 
The sosts of the plaintiff in this Oouré 
will be paid by tha defendant respondent, 
but all sosts heretofore ineurred in the 


lower Appellate Oourt .will abide the 
result; . a= 
RK Appeal allowed; 


Oase remanded, 


aaah aT, 


LAHORE HIGH COURT.. 
Seconp Orvis Arena No.-1025 or 1919, 
Ostober 19, 1921. 
Present:—Mr, Justico Seott-Smith. 
‘SHAH MUHAMMAD, Harr AND 
RRPRESENTATIYE oy PIR MOHAMMAD 
(peceasED)— PLAINTIFE—ÅPPELLANT 

versus 


. MUHAMMAD ROSHAN KHAN 
AND OTRERS— DEFENDANIS— RESPONDENTS. 

Contract Act (IX of 1872), s. 48—Joint judgments 
debtors Decree discharged by one— Contribution. 
<: -The principlé contained’ in section 48 of the 
Contract Actis founded upon equity and is appli- 
cable i the case of joint judgment-debtors. [p. 129, 
col, 1. 

“Where one of several joint judgment-debtors 
satisfies the judgment, he can compel every other 
joint judgment-debtor to contribute his equal share 
towards the satisfaction of the judgment-dcbt, and 
if any of the latter makes default in such com- 
iribution, the remaining joint judgment-debtors must 
bear the loss-arising from such default in equal 
shares, [p. 129, col, L] 


Sesond appeal from a deerse of the 
Dintriet Judge, Shahpur at Sargodha, dated 
the 3ist January 1919, varying that of the 
Munsif, Firat Class, Sargodha, dated the 13th 
Desember 1917, , ; 


Me, M. L, Puri, for the Appellent, 

Mr, M. Obedulla, for the Respondents. . 

JUDGMHNT,—Oo tha 25th Jane 1915, 
one Diwin Chani got a desrasa for 
Ri, 986-15 O against Pir Mahammad, Ala ude 
Din and Roshan Khan. The dasres was 
exosuted against Pir .Mibimmad and ha 
pail up thes whole amou: Hs brought 
the suit, ont of whish “tha prasant appaah 
arises, in order to reosver two-thirds of the 
sum paid by him from Roshan Khan and the 
heirs of Ala-ud-Din. He got a desres 
against them for the amount olaimed, whieh 
made them jointly and severally liable for 
tha whole amount, Upon an appeal by 
Roshan Khan, tha lower Appsllats Court 
dirested that the plaintiff should have a 
dəsraa -agsinat Rosbaa Khan. for 
Rs. 328 15-84 and half sosts end against the 
representativas of Ala-ud-Vin jointly for a 
Rimilar amount resoverable from the estate 
of Ala-ud-Din déseased. From this order . 
the plaintiff has filed a sesond appsal to. this 
Coart. He asked for two alternative reliefs, 
either that there should be a deoree for tha 
whole amount slaimed against all the defend- 
ants jointly and severally, or in any sasae 
Roshan Khan should be held responsible for 
half of the amount of the deeree if nothing 
sould be realised from the estate of Ala-nd- 
Din:: It ig only the sesond -of theng - reliefs 
whiah appellant's Counsel presses bafore me. 
“No direot iathority’ bas beén cited on 
either side, but appsllant’s Counsel relies 
upon section 43 of the. Indian Contrast ack 
That:sestion deals with a ease of joint pro: 
misors and laya down that eash of two or 
more joint .promisors may sompel . every 
oher joint promisor to sontribute -equally 
with-himself to the performanca of the proa 
mise,.and that if any ónə of two or more 
joint -promisors makes. default in snek 
soutribution, the. remaining joint promisora 
must bear: the loss arising from such. default 
in equal shares, - Now, though~ this séétion 
is notdirestly applisable to the present ease; 
it is obvicusly founded -upon equity:--and its 
principles should, I think,’be applied tothe 
anane - of joint judgment debtors: Diwan 
Chand’s deeree was passed jointly against 
three persona; and, in the absence of ‘any 
direstion to the contrary, it, is obvious that 
sash of them should: sontribute -equally 
towards the satisfastion of the deeree, -Pir 
Muhammad alone ‘having paid thë whole 
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tmount desreed, is entitled to one-third of that 
&mount from eash df the. joint judgment- 
debtors, and if nothing ean be realised from’ 
either of them, he is-obviously entitled to get 
half the total amount from the other, His 
prayer’ merely is that if he is unable to 
resdvér‘anything from the representatives 
of Ala ud-Disi, he may recover half the total 
&mount’ from Roshan Khan. This prayer is 
in Aeeordanes with equity, and, in my opinion, 
the appeal must aueaced to this extent. 

: I avospt the appeal, and, in modification of 
the lower Appellate Oourt’s desree, direst that 
if Pir Muhammad is unable to raalise the 
wholé or any part of the amount deoreed 
from the estate of Ala ad-Din, then half the: 
amount of any defoiensy whish he has been’ 
unable so to’ realise shall be made good to 
him by Roshan’ Khan. As the appellant bas 
only -pattially ‘sueseeded in this Court, I 
- direst. the parties to bear their: own odsts. 
2. x. Appeal parily accepted, 


ii et 
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OUDH JUDIOIAL COMMISSIONER'S | 


- COURT.: = 4. 
. . Seoonn Oivit. Appear No, 189 oF: 1821p- > 
— Angust 31, 1921, — 


.. + Present.:—Mr. Daniels, J. O. 
' -ABUL KASIM BEG—Puargtive— | | 


. APPELLANT’ 
` : ; versus : ' 
Sheikh HASANUL GHANI AND ANOTHER - 
‘ + mi DEFEND ANTS—~RESPONDENTA, 


Contract Act (IX of 1872), s, 16 (3)—Contract, 
rescission of-—-Ohampertous bargains—Unconscionability 
Undue influence, , 


Champertous bargains having been held in India 
not.to be contrary to public policy stand, as regards 
rescission, on the same footing as any other con. 
tract, Under section 16 (8) of the Contract Act, 
the fact that a champertous agrsement is unconscion. 
able -is notin itself a sifficient ground for setting 
it aside, but simply one of two elements which, when 
combined, throw-the burden of rebutting” undue in. 
fruence- on’ the person who ‘derives profit under the 
— BP. e eol 2gp « a — 

Dnhanipal Das v, Maneshar Bakhsh Singh ; 
40.L.5, 1; 1M. L. 1.203; 3 A. D.J, ign 0 0. 0. 
188; 8 Bom. L. R. 491; 10 C. W. N 849, 16 M. L.J 
292; 83 L A. 118 (P.-C), Chhannu Lal vy. Raj Kuar,’ 
43 Ind. Oas. 295; 200. C. 818, Poosathurai v. Kan: 
nappa Chettiar, 55 Ind, Cas. 447; 47 I, A, 1; 38M, 
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L. J. 349; 1) L, W. 455; I8 A.L. J. 344; (1920) M. 
W. Ny 317;2 U: P. L. R. (P. C.) 62; 22 Bom. L. B. 
538; 13 Bur. L. T. 28; 43 M. 646; 27 M. L, T, 316 
(P. C.), applied. 

Raja Mohkam Singh ¥. Raja Rup Singh, 15 A, 852; 
20 I. A. 127; 6 Sar. P.C.3, 327; 17 Ind Jur 376; 7 Ind. 
Deo, (N. 8,).943, Raghunath v. Nil Kanth, 20 0.848; 20 
I. A. 112; 6 Sar. P. O. J. 802; 17 Ind. Jur. 374; Rafique 
and Jackson’s P. O. No. 129; 10 Ind. Dec, (N. 8.) 
567, Bhagwat Dayal Singh v. Debi Dayal Sahu, 85 O. 
420; 10 Bom. L. R, 280; | 12 C. W: N. 393; 7 G, L, J. 
14 Bur. L. R. 49; 35 I. A. 48 (P. C.), referred to. 


Appeal against a deoros of the District 
Judge, Rae Bareli, dated the 29th Mareh 1921, 
reversing that of the Munsif, Dalmau, dated 
the 8th September 1920, 


Mr. Ali Mohammad, for the Appellant. 
- Messrs, Niamat-ul-lakh and Mohammad 
Husain, for the Respondents, 


JU DGMENT,.—This is a suit for possession 
of immoveable property. ‘The faets are as 
follows :— i — 

The plaintiff's father, Mirza Qalandar 
Beg, elaimed eertain property whieh was in 
the possession of one Ikram-ul-la. In order 
to establish his elaim legal proeeedings would . 
ba nesessary. Ho ascordingly exeeuted on 
22nd September 1900 a sale-deed for three- 
fourths of the -property in favour of the 
defendants respondents for a sum of Rs. 1,500, 
retaining one-fourth share for himself. 
Oi the’ sale consideration he admitted hav- 
ing received Ra. 30, The balanse Rs, 1,470 
was left ‘with the vendees for expenses of 
the litigation. Various conditions, whieh it is 
not nesessary to dissuss, were entered in the 


sale-deed, debarring the vendor from eom- 


promising the ease whieh should be filed 
without the sonsent of the vendess, provid- 
ing what should. happen in sase the full 
olaim was not desreed, ‘and so on, After 
the execation of the sale deed a joint applica. 
tion for mutation was presented by the vendor 
and the vendees. In the sourse of the mutation 
proseedings they effected a compromise with 
Ikram ul-la, by 
whieh the latter retained half the property 
and gave up the other half to the applieants. 
Asa result of this scompromias a half share 
was given tothe vendor and the vendges in 
the proportions provided in . theesala-deed, 
namely,.one-fourth and three fourths. The 
plaintiff brought the present suit to. recover 
three-fourths of the share from the yendees 
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onthe ground that the sale deed was prosured 
by fraud and undue influence and was null and 
void, and that its terms were harsh and uneon- 
seionable. The learned Munsif gave him a 
deeree, but the learned Distriet Judge 
dismissed the suit. . There were originally 
two plaintiffa, but Abul Kasim Beg alone 
appeals, 

The appellants learned Pleader aseepts 
the finding of the Oourt below that the 


sale-deed was not proeured sither by fraud 


or by undue influense and that Qalandar Beg 
exesuted it as a free agent and of his own 
free will, He sontends that he is neverthe- 
less entitled to have it set aside if its terms 
are found to be harsh and uneonseionable, 
In other words, he slaims that though 
he entered into the sontraet voluntarily, 
nevertheless if it proves to be a bad bargain 
for him the Court will relieve him of it, He 
relies mainly on two desisions of the Privy 
Oouneil, Raja Mohkam Singhv. Raia Rup 
Singh (1) and Raghunath v. Nil Kanth (2): 
‘In the former ease their Lordships merely 
ssid that they were not prepared to set aside 
the desision of the High Qourt, whieh had 
a relieved the plaintiff of his bargain, unless 
it elearly appeared te be wrong. Inthe latter 
ease the appellants rely on an observation 
towards the slose of the judgment to the 
effest that though the English Law of Champ. 
erty is not in forae in India, yet doeuments of 
sush a nature should be jealously seanned 
and when found to be extortionate and 
nuncsonssionable as against the party against 
whom relief is sought, effeet should not be 
given to them. In both these eases it was 
the money-lender who was plaintiff, and in 
the seeond ease he was seeking to eompel the 
exeeution of a sale deod so that the relief 
asked for was by way of speeifie performanee, 
whieh is always diseretionary. In the present 
ease the plaintiff is the vendor and is geek- 
ing to set aside a transaetion whieh has 
already been gives effest to, and to oust the 
defendants from property of whieh they 


are already in possession, Whatever diffienlty . 


(1) 15 A. 352; 20 I, A. 127; 6 Bar P, O. J, 327; 
17 Ind. Jur. 376; 7 Ind, Dee, (N. s.) 943,” 

(2) 200. 843; 20 I. A, 112; 6 Sar. P. O. J. 802; 17 
Ind, Jur. 874; Rafique and Jackson's LP. O. No, 129; 
10 Ind, Deo. (N. 3.) 567, ° 
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may be felt in interperting these diota of the. 
Privy Oounoil, the law has now been very 
slearly laid down in subsequent eases. In 
Bhagwat Dayal Singh v. Debt Dayal Sahu. 
(3) their Lordships say on page 426 : 

“ For the respondents, it was boldly argued 
that, althongh the English Law as to main- 
tenanee and ehamperty is not, as sush, 
applieable to India, ‘yet on other grounds 
what is substantially the same law is there 
in foree, Their Lordships are of opinion. 
ct that proposition eannot be support- 
8 t 

Their Lordships then refer to three eases 
whish have laid down to the eontrary and 
one of them is the very ease of Raghunath 
v. Nil Kanth (2), on whieh the appellant 
most relies, In Dhantpal Das v. Maneshar 
Bakhsh Singh (4), a ease whieh has been 
followed by this Court in Ohhannu Lal v. 
Raj Kuar (5), their Lordships make it, very, 
elear that English equitable dostrines 
are not applicable and that sueh. esasea 
have to be desided with referensa to the 
provisions of seetion 16 of the Oontraet Ast. 
In sub-section (3) of that sestion uneonseion- 
able bargains are spesifieally referred to 
and the faet of a bargain being uneonseion« 
able is treated, not as in itself a suffisient 
ground for setting it aside, but as one‘of 
two elements whieh, when sombined, will 
throw the burden of rebutting undue 
influence on the person who seeks to profit 
by the- sontraet. In Poosathuratv. Kannappa 
Ohetitar (6) their Lordships have drawn 
attention to this provision, Ohampertonas 
bargains having been held in this «onntry 
not to be sontrary to publie polisy, stand on 
the same footing as any other sontraet in this 
respeet, 


As the appellant has rested his ease on 


(8) 850. 420; 10 Bom, L. R. 280; 120. W.N., 
393; 7 0. L, J. 885; 5 A.L. J. 184; 18 M. L. J, 
100; 5 M. L, T, 844, 14 Bur, L. R. 49; 85 LA, 48 


(P . C.) D 

(4) 28 A, 570; 40, L. J. 1; 1M. L, T. 205; 3 A. L, 
J. 495; 9 0. 0. 188; 8 Bom. L. R, 491; 10 O.a W. N, 
849;:16 M. L. J. 292; 88 I. A, 118 (P. O.). 

(5) 48 Ind, Cas. 296; 20 0. O. 318. 

ae 55 Ind. Cas, 447; 47 I. A. 1; 38 M. L, J. 349; 

1 M W. 466; 18 A, L. J, 344; (1920) M, W, N. 
i Bur I, Ty 28,48 M, 546; 27 M. L.T, 31g. 
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prinsiples of law whieh I find to be erroneous, 
I have so far dealt with it on this basi, On 
the fasts, however, I should not be prepared 
to hold that . the bargain was unsonseion. 
able. As things have turned out, no doubt 
the, respondents have obtained, by an expen- 
diture of Rs, 175, property whieh is valued 
in the plaintat Rs. 750. We have to look, 
however, not nterely to what subsequently 
happened, but at the csireumstanees as they 
stood at the time when the bargain was 
entered into. The plaintiff was evidently 
very doubtful of the sueeess of his elaim, and 
the sale-deed itself shows that the parties son- 
templated a probability of litigation whieh 
might go upto this Court in sesond appeal. 
If things had taken this course, a aonsiderable 
sum of money might have had to be expanded. 
Rs, 750 is the valuation put by the plaintiff 
on athree fourths shareof one-half of the prop- 
erty, t. e., three-sighths of the entire property. 
The purehasers were, therefore, agreeing to 
spend up to the value of the three-fourths 
share -whieh they acquired under the deed: 
Sueh a bargain was in no. way uneonseion- 
able. The appeal fails on both grounds and 
it is hereby dismissed with eosts, 

Ne He Appeal dismissed. 
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PATNA HIGH OOURT. 
In the matter of Secoxp Orvin Appuat No, 281 
or 1920, 
Desember 21, 1921, 
‘Present: —Bir Dawson Miller, Kr., 
Ohief Justies, and Mr. Justise Ooutts, 
Musammat OHANDMANI— 
APPELLANT 
versus 
KARTICK SINGH—Resporpent, 

Civil Procedure Code (Act V of 1908), O. XXII, 7, 5 
—Court,” meaning of-Question as to legal representa- 
tives of deceased party—Determination—Jurisdic- 
tion. 

The word “Court” in Order XXII, rule 5, Civil 
Procedure Oode, means ‘the Court before whioh the 
question arises,’ that is to say, the Trial Court if the 
question arises at the trial stage and the Appellate 
Court if the question arises when the Appellate 
Court isin seisin of the case. 

, Therefore, where there is any dispute as to the legal 
representative of a deceased party to an appeal the 
Appellate Court should determine the question itself 
and should not ask the Trial Court to report upon 


INDIAN CASES, 


. deaeased party, 


i3l 


and determine the question but may direct 
the Trial Court to take evidence upon the question 
as to whois the proper legal representative of the 
deceased party and return the evidence to the Appel. 
late Oourt. 

Applisation to bring on resord the legal 
representatives of a deaeased party. 

Mr, 4. B. Mukherji, for the Appellant. 

Mr. Rat Q. S. Prosad, for the Respond- 
ent. 

ORDER.—We think that the question for 
determination in this applisation ia one 
whieh ought to be desided by the Oourt 
itself, That oan only be determined after 
taking evidense. We may either hear 
evidenss ourselves by affidavit or orally, to 
both of whieh oeourses there is obvious 
objeetion, or we may direet that evidense be 
taken before the Trial Court. It is elearly 
the most sonvenienf sourse to direst that 
the evidenes ba taken before the Trial Oourt. 
The parties reside in that neighbourhood 
and the oral evyidenss, whish is always 
more satisfastory than evidense by afidavit, 
ean then bs taken, Whether or not the 
Trial Court before whom the svidenee is 
taken should submit a report and some to 
findings upon the questions soncerning, 
whieh the evidenss is taken, is a matter whish 
has been brought to our eonsideration. It 
appears from Order XXI, rule 5, that whera 
the question arises as to whether any person 
is or is not the legal representative of a 
aneh question shail be 
determined by the Oourt. The Oourt there 
means the Oourt before whom the question 
arises, that is to say, the Trial Court if the 
question arises at the trial stage and the 
Appellate Court if the question arises when 
the Appellate Conrt is seized of the aase. 
Therais no provision in the Oode for delegat. 
ing our powers sonferred under this rule and, 
therefore, we do not think it would be proper 
to ask the Trial Court to report upon and 
determine the question, whieh is a question 
for the determination of this Oourt alone, 
In the sireumstanees we think the order 
should be that the Trial Court be dirested 
to take evidence upon the question ag to 
who is the pro legal representative of the 
deceased plaintif Babu Kartisk Singh and 
to return the evidenae to this Court at as 
early a date as possible, $ 


P, D, Order accordingly, 
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 OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Figer Givin Arrear No, 2 oF 1921. 
: September 5, 1921, 
Present: —Mr. Wazir Hasan, A. J, O.. 
SIRAJ HUSAIN AND orners—Pratntirye— 
APPELLANTS 


versus 
MUSHAF HUSAIN AND OTHERS — 


DEFENDANTS—-RESPONDENTS, . 
' Muhammadan Law-—Shia School—Gift of vested 
remainder-—Donee not born— Gift, essentials of —Deed 
construction of—Gift under Shia Law is contract 
between two parties, — 


The elements of ‘proposal’ and ‘acceptance’ are 
the essential elements of a contract of gift under 
` Muhammadan Law and the absence of either is fatal 
tothe validity of the gift. [p. 134,.col. 2.1 

Among Shias the creation ofa life-interest and a 
dbferred estate, which would amount to a vested 
temainder‘under English Law, are permissible, but 
stand on the same footing as ordinary gifts. So 
that a gift of the deferred estate cannot be made in 
favour of a person who is not born at the time of 
the making of such gift, [p. 133, col. 2; p, 184, col. 2) 

A deed of gift-provided: “I fixthe annual maine 
tenance of my daughter, Zakia Begum, and create a 
charge for this maintenance on 89 bigkas of land. The 
maintenance shall subsist for her lifetime without 
etight of transfer, and after her death shall be 
transferred automatically to her male issue without 
right of transfer. Incase of necessity, the said lady 
or her male issue shall be entitled to transfer it for 
proper price to my sons or their issne;” 


Held, that there was agift of a life-Interest to 
the daughter and a further gift in presentt of the de. 
ferred estate infavour of her male issue and that the 
provision about the right of transfer for necessity 


did not in any way enlarge the life-estate in favour 


of the daughter. [p. 183, col, 1.] 


Appeal against a deeree of the Subordi.- 
nate Judge, Ras Bareli, dated Lith | De- 
sember 1920. 

Mr. J. P. O. Bhatiacharji, 
lants. 

Messrs, Haidar Husain and Kalbi Abbas, 
for the Respondents, 


for the Apal 


JUDGMENT.—-On the 830th of Maroh 
1906 Saiyid Mushaf Husain exeented a doen- 
ment whieh is given the name of tamliknama. 
By its provisions Mushaf Hussin transferred 
tn preesentt the whole of hi. moveable prop- 
erty to his three sons, Murtaza Husain, 
Razi-ad-din, and Abbas Husain, Ths deed 
also provided for an annuity of Re. 360 by 
_ way of maintenanse in favour of Musbaf 
~ Husain’s daughter, Musammat Zakia Bagam, 
On the date of the exesution of this doou- 
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ment the three sons of Mushaf Husain wers 
minors, Mutation of names in the revenue 
papers was effested in favour of them under 
the guardianship of Mushaf Husain, their 
father. Murtaza Husain, the eldest of the 
three sons, died soon after, Musammat 
Zakia Begam died on the 23rd August 1914. 

The suit ont of whieh this appeal arises 
was brought by Saiyid Siraj Husain, Saiyid 
Zainulibad and Saiyid Mohammad Amjad, 
minor song of Musammat Zakia Begam, under 
the guardianship of their father, Saiyid 
Mohammad Jawad, for reeovery of the 
arrears of the annuity singo the death of 
Musammat Zakia Begam and also for posses- 
‘gion over 8-9 bighas 81/5th biswas of land, 
situate in Mauza Katra Babadurganj, in lieu 
of the cash annuity for the future. Mushaf 


. Husain and his two sons, Razi-ud-din and 


Abbas Husain, are the defendants to the 
suit. The Court of first instance rejected 
the relief in respect of possession of the land, 
but granted a deoree for a small portion of 
the arrears of the annuity claimed by the 
plaintiffs, 

The title of the plaintiffs to the annuity 
or any portion of it exelusively rests upon the 
provision relating thereto in the deed of 
settlement of the 30th of Marsh 1906. The 
only questions, therefore, ween arise for 
decision are: — 

(1) The sonstrnetion of the 
relating to the annuity, and 

(2) The validity of that provision, | 

The learned Subordinate Judge in his 
judgment under appeal has given a transla. 
tion of that portion of the deed of the 
settlement which deals with the question 
onder sonsideration, and I reproduse. it 
here:— 1 fix annual maintenanse of my 
married daughter, Musammat Zakia Begam, 
at Rs, 360 sash, and oereate a charge for 
this" maintenance on 89 bighas 84 biswas 
of land. The maintenance hall subsist 
for the lifetime cf her without right of 
transfer, and after her death this maintenance 
of Rs. 360 shall be transferred automatically 
to her male iesae without right of transfer, 
In ease of nesessity. of transfer the said 
lady or her male issue shall be entitled to 
transfer it for proper prioé to my sons où 
their issue,” 

On -the . first question the Jearned 
Sabordinate Jadge held ag follows: — 'I think 
the eaffest ‘of thisdeedis to give Musaiam xt 


provision 
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akis Bagam an absolute estate.” Following 
this view he subjeated the annuity to division 
amongst the heirs of Musam mat Zakia Bagam 
“under the Muhammadan Law, Assording to 
this division the thres aons of Musimmai 
Zaskia Begam, who are the plaintiffa in 
this suit, were held entitled to 5-Luths of 
the annuity, the remaining 7-12ths being 
divisible amongat her mother, father and 
husband. 

On the sesond question the laarned 
Subordinate Jndga ovarraled tha objəstion 
taken bosfore him by the defendants as to 
the validity of the settlemant ralating to the 
annuity, 

On the question of interpretation of the 
provision relating to the annuity I am of 
opinion that the aonstrustion of that 
provision a3 eonferring an absolute estate on 
Musammat Zakia Bagam is perfestly alear, 
and there is no ambiguity whatsoevar with. 
regard to the intention as disslosed by the 
words used: “This ‘maintenanes shall 
subsist for-the lifetime of her without right 
of transfer, and after her death this mainten- 
ansas of Rs. 360 shall be transferred 
automatically to her male isane without right 
of transfer.” lË these words had stood alone, 
there sould be no question that they would 
slearly amount to a grant of life-estate 
in favour of the daughter and on her 
death a farther gift in favour of her male 
issus. Bat what follows seems to have 
given a good deal of tronble to the learned 
Subordinate Judgein aoming to a sonslusion 
on the question under sonsideration: “In 
the ease of nesessity of transfer the 
said lady or her male 
entitled to transfer for proper prise to my 
sons or their issue.” In my opinion this 
language has not, in any manner, the effest 
of enlarging the gift for life made by the 
elause already quoted, The power of transfer 
intended to be sonferred on the donee or her 
male issue under sertain sontingensies relates 
to that interast only whioh is sreated in their 
favour in most unequivoeal language by the 
preseding olauss. Basides, the donor by ren. 
trieting the transfer in favour of his sons or 
their issue clearly intended that the transfer 
shall bs with the sonsent of the representa. 
tives-in-title of the grantor of the annuity, 
The power of transfer with thasa limita- 
tions, therefore, aannot ba-sonstrued to 
enlarge the life estats oreated in favour of. 
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the daughter. In my judgment, therefore, 
Musammat Zakia Bəgam had only a 
life interest in the annuity whieh same to 
an end on herdeath and was eonsequently 
not heritable by any of her heirs, under the 
Muhammadan Law. Tha donor, however, 
made a further gift zn preesenti of the 
sum of Rs. 860 per yearin favour of the 
male issue of his daughter, Musammaét 
Zikia Begam, whieh gift was to some into 
effeat on the determination of the prior estate 
in favour of the said lady: This brings me 
to the sonsideration of the sesond question 
set out in an earlier part of this judgment, 

The interest of the nature sreated in favour 
of the sons of Musammat Zakia Bagam 
would be oalled in English Law ‘vested 
remainder, The parties being Shias, the 
ereation of a life-interest and a gift of the 
deferred estate whieh would amount to a 
vested remainder in Bnglish Law, ara slearly 
permissible. Original texts are quoted in 
tha judgment of Sir Lawrenee Jenkins, Chief 
Justise, in the ease of Banoo Begum v, Mir 
Abed Ali (1). It will serve no useful purpose 
to resapitulate them in this judgment. I 
propose, however, to quote a short extrast from 
Sharyaenul-Islam a book of undoubted autho- 
rity on the Shia Law:— 


Sipe 5) Stic) Jos shred) © Eyles}! 


; J) 32 Sjó U Ladi yate 3) F445 9} 


enget) Spot Kamel) jibe 3) wê) ade y 
ise Yes) 


(Sharya-al-Islam—Book on Sukna and 
Hoobs), 

A paraphrase of the quotation given above 
is made by Mr. Baillie in his Digest of 
Muhammadan Law, Imameea, page 226, in the 
following words:— The words of eonstitu- 
tion are, 'I have bestowed on thee thia 
mansion, or this land or this dwelling, for 
thy life or my life, or for a fixed period,’ ” 
This sonveys the megning of the Arabis 
quotation fairly ageurately. Most of the 
passages given in Sir Lawrences Jenkins’ 
judgment relate to limited interests i in honse 
property, but the extrast given above dis- 
tinstly shows that the power of a Shia in 


(0) 82 B; 172; 9 Bom, Le R. 1162, 
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creating a limited interest is not restristed 
to any partieular kind of property but ex- 
tends to lands as well. 

The next question to be eonsidered is whe- 
ther the gift of the interests in fayour of 
the male issue of Musammot Zakia Begam 
is valid or not in law, I haveslready pointed 
out that the gift in favour of the male shild- 
ren must be treated as a gift in prasents 
and direct, though if is of an interest only. 
Jf this gift ia not otherwise valid, it eannot 
be validated by the ereation of the prior 
and a partienlar estate in favour of Musam- 
mat Zakia Begam. It is a well-settled prin- 
siple of law “that a man sannot be allowed 
to do by indireet means what is forbidden 
to be done direstly.”” Jotendromohun Tagore 
y. Ganendromohun Tagore (2), In the ease 
of Sadiq Husain Khan v. Hashim Alt Khan 
(3) Lord Atkinson in interpreting the word 
‘gift? in sestion 3of the Ondh Laws Aet 
(XV III of 1876) observed as follows:— 
“The Court of the Judicial Commissioner 
has held that the term ‘gifts’ as here used 
does not inelude ‘gifts’ in trust. Their 
Lordships sannot adopt Buoh a narrow aon- 
" gtruetion of the term ‘gift’ as would exelude 
any gift where the donor’s bounty passes 
to bis intended beneficiary through the 
medium of a trust, so that while a ‘gift’ 
by á to O direst would be governed hy 
the Muhammadan law, a ‘gift’ by A to B in 
trust for O would be governed by some 
other law. So to hold would, they think, 
defeat ‘the plain purpose and objesi of thie 
seotion of the Statute.’ It follows that 
the gift in favour of the plaintiffs in this 


T 
5 


ease must be tested with reference to rules ` 


of the Muhammadan Law relating to gift in 
its direst form. 


In Sharya ul-Ielam gift is defined as 


follow z :— 


NO JO NA ADYA TRANG, 
sem ya ye joe hie KUT ye gah ye 
“Uae, Jail wlas My J) oad 


SAINI Y2 
(2) 18 W. R. 359; 9 B. L. R. 377; I. A. Sup. Vol. 
47; 2Guth. P. O. J. 692; 3 Far. P. O., J, 82 (P. 0.). 
(3) 36 Ind, Oas. 104; 48 I. A, 2123 31M, L. J. €07; 
já A. L. J. 1248; 19 0,0. 192; 18 Bom. L. R. 1087, 
91 0. W. N, 180; (1916) 2M, W. N. 577; 21 M. L. 
T, 401 38 A. 627; 1 P. LW. 167; 40. L. J, 22; 26 0, 
L: de 863; 6 Ly Wr 878; 10 Bur, la, Ti 140 (P; 0) 
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For a paraphrase in English’ of this 
quotation see Mr. Baillie’s Digest of Mubam- 
madan Law, Imameea, page 203, Gift, there- 
fora, as understood in the Shia Muhammadan 
Law, is a sontraet between two parties 
(Aqd), Consensus of the two minds with 
referense to a transsetion is a neeessary 
element of the law of sontrast in the Mu- 
hammadan Law as it is in every other 
system of jurispruduse. The elements of 
disposition are ‘proposal’ (ejab) and ‘ae- 
soptanse’ (gabul). The elements of ‘proposal’ 
and aeseptanee“ are the essential eonstituents 
of a eontrast of gift, so that if either of 
them be wanting there can be no valid 
eontrast. It may be mentioned here tbat 
Sf s e jjo a : 
seizin” is not an essential element of 
gift, that is to say, of the formation of 
the sontraet, but it is nesessary for the 
purpose of giving effect to that eontraat, 
The word ‘munitzan’ in the quotation given 
above elearly exeludes the idea of any 
possibility, sontingeney, .sondition or fu- 
turity entering into the formation of the 
eontraet of gift. It follows that the absence 
of ‘aseeptanee’ and the presense of eontin- 
geney or futurity must be found in a ease 
where a gift is made in favcur of a person 
who bas not come into existenss. Now, 
therefore, if none of these three plaintiffs 
had been born on the date of the deed of 
the settlement, the gift upon whieh they 
rely in support of their claim muat fail. 


By my previous order dated the 1lltbt of 
May 1921 I remitted the following issue for 
finding to the lower Court:— 

“What are the respestive ages of the 
plaintiff?” ; 


The learned Subordinate Judge has an- 
awered that isene as follows:—''I hold that 
the plaintiff No, 1 was born in Desember 
1£06, plaintiff No, 2in February 1909, and 
plaintiff No. 3 in Jannary 1912.” 


This finding has been assailed by the plaint- 
iffs, but in my opinion if is based on 
elear and sogent evidense whish the learn. 
ed Subordinate Judge has aeaepted as 
true and reliable. I aeeept the finding. 
On the 30th Mareh 1906, the date of the 
deed of the settlement, none of the plaintiffs 
was, therefore;-in existence. The gift sonsg- 
quently fails, | 
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The result is that I dismiss the appeal, 
‘allow the eross-objeetions, and dismiss the 
plaintiffs’ suit with sosts throughout. 

XN, H, 

Appeal dismissed, 


PATNA HIGH COURT, 
Orvis Revision No, 140 or 1921, 
Deeember 12, 1921. 
Present — Mr, Justies Das and 

Mr. Jasties Busknill, 
Syed ALI ZAMIN—Pzeririonar 


versus 
Nawab Syed MUHAMMAD AKBAR ALI— 


OPPOSITE Parry, 

Land Registration Act (VII B, O. of 1876), ss, 42, 52, 
55, 68—Jurisdtction—Land Revenue Deputy Collector, 
‘when to make reference to Civil Court—-Registration 
of name in Land Registration Record—Revision— 
Discretion, 


. Where an applicant for registration of his name in 
the Land Registration Record claims to- have succeed- 
ed to any proprietary right, whether by purchase, 
inheritance, gift or otherwise, it is necessary for him 
to establish not only that the succession or transfer 
has taken place but that he has acquired possession 
in accordance with sach succession or transfer, But 
where he claims to have assumed oharge of the 
estate or property either as joint proprietor or as 
- manager, it is suffoient for him to establish that his 
possession exists, [p. 186, col. 2.] 

Hence where each of the two applicants claims 
to have assumed charge of an endowment, the 
Collector has simply to see with whom possession 
exists, If he finds, as a matter of fact, that 
possession exists with one of the applicants, he 
has no jurisdiction to refer the matter to the Civil 
Court, but should order the name of the person in 
possession to be recorded inthe Land Registration 
Record. [p. 186, col. 2.) 

The jurisdiotion either to determine summarily 
the question of the right to possession or to refer 
the matter in dispute tothe Civil Court only arises 
where itis not proved to the satisfaction of the 
Collector that any person is in possession of the 
interest in dispute. [p. 186, col. 2. 

The exercise of revisional powers is always dis- 
cretionary, and where an aggrieved party has other 
remedy available 2 High Court is unwilling to in. 
terfere, [p. 187, col. 1.] 

Per Bucknill, J.—When a right thing has been 
_ done in a wrong way, for example, when a Civil 
Court has entertained a reference made by a Land 
Registration Deputy Collector, which the latter had 
no jurisdiction to make and the former no juriadio- 
tion to entertain, but tho conclusion arrived at by 
the Civil Court is correct, the High Court would 
not quash the order in revision, [p. 137, cols. 1 6 


“ Appeal from an order of the Subordinate 
Judge, Gaya, 
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Messrs. S, M, Mullick and Panchanan | 
Banerji, for the Petitioner, 

Mr. Sulian Ahmed, for the Opposite Party. 

JUDGMENT. 

Das, J.—This applieation is dirested against 
the order of the Subordinate Judge of Gaya 
in a referenee made by the Land Rogistra- 
tion Deputy Oollestor under sestion 55 of 
the Laud Registration Aet. Mr. Hassan 


‘Imam on behalf of the applieant contended 


before us thatthe learned Subordinate Judge 
had no jurisdietion to deal with the matter 
inasmush as the referense was invalid under 
the law, He also sontended that, assam» | 
ing the referense was a valid referense, tha 
order must still be set aside inasmueh as 
the learned Subordinate Judge aeted in the 
maiter illegally or with material irregu- 
larity, 

The sontest is between the petitioner, 
Syed Ali Zamin, and Nawab Syed Akbar 
Ali sommonly known as Chotey Nawab, 


-Each of these persons alaims to be the 


Mutwalli of the endowment of Nawab Lutf- 
ali Khan, The learned Deputy Oollestor 
who tried the question between the parties 
in the first instanee eames to the eonslusion 
that Ali Zamin had title but had no pos- 
session and that Nawab Akbar Ali had 
possession buf no title, He saseordingly 
referred the matter to the Oivil Oourt 
under seotion 55 of the Aet. The learned 
Subordinate Judge agreed with the learned 
Deputy Collestor that Akbar Ali Khan 
was in posession of the properties in dispute, 
He, however, differed from the Deputy 
Collestor on the question of title. He same 
to the aonelusion that Akbar Ali had a good 
title to the properties. He aesordingly eer. 
tified to the Colleator his determination as 
to the right of possession under seestion 63 
of the Ast, 

In my opinion the referenes was not a 
valid one, In order to determine this 
point it is neeessary to refer tothe rela- 
vant seetions of the Land Registration Ast, 
Seetion 42 of the Aet provides that ‘every 
person suseeeding, after the eommeneement 
of this Ast, to any proprietary right in 
any of the estate or revenue free property, 
whether by purehase, inheritanee, gift or 
otherwise, and every joint proprieter of an 
estate or revenue free property assuming 
aharge after sush eommensoment of susek 
estate or property, or of any interest thergin, 
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` syespestively, on behalf of ‘the other proprie- 
tors thereof, and every person assuming 
-sharge after such sommensement of any 
estate or revenue free property, or of any 
interest thereof, respectively, as manager, 
. shall, within six months fram the date of 
. puoh euesession “or assumption of ebarge, 
“make spplisation to the Colleator for registra- 
“tion of his name and of the sharacter and 
extent of his interest as sueh proprietor or 
' manager.” -It will be noticed that this 
- section makes a slear distinetion between 
‘the sace of “suseession,’” whether by purchase, 
inheritanee, gift or otherwise, and the osse 
of “assumption of sharge,” whether as joint 
proprietor or as manager. The distinction 
is an important one, as we shall presently see 
in ecnnection with section 52. 


That gestion provides for the enquiry to 
he held by the Oollestor, and runs as 
. follows:—'On the day fixed in the notice 
issued under eeetion 48, or as soon there. 
after as possible, the Collestor shall consider 
apy objestions whieh may be advaneed 
and make such further inquiry as appears 
necessary to ascertain the truth of the alleged 
possession of, sussezsion to, or transfer of, 
the estate, revenus free property, or interest 
therein, in respect of which registration is 
applied for; and if it appears to the Col- 
leator that the pogsession exists, or that the 
sueceesion or transfer has taken plase, and 
that the applieant has acquired possession 
in accordance with anoh sucsession or trans- 
fer, but not otherwise, the Collector shall 
order the. name of the applicant to be 
registered in the -proper registers as pro- 


prietor or manager of the said estate, revenue. 


free property or interest therein; provided 
that apy person to whom any ‘proprietary 
right in an estate has been mortgaged may 
‘he registered as mortgagee, whether he be 
in actual possession or octherwiee,”’ It 
ceems to me that reading sestion 52 with 
gestion 42, the Collestor has the power to 
‘order the name of fhe applicant to be 
registered where, in the case of assump- 
tion cf the sharge, he-is eatiafied that 
-the posgeseion existe: but that in the case 
of esudsession or transfer ke has no right 
‘to direet the name of the applisant to 
be registered unless he is satisfied, first, 
-that the euecession or transfer hes taken 
plase and, sesondly, that the, applicant has 


* 


— 
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aequired possession in aseordanee’ with such 
snesession or transfer. Is other words, 
where the applicant slaims to baye assumed 
sharge of the estate or property either as 
joint proprietor or as manager, it ia sufi- 
aient for him to establish that his 
possession exists: but where he olaims to 
have suecesded to any proprietary right, 
whether by purchase, inheritanse, gift -or ` 
otherwise, it is: necessary .for “him to 
establish not only that the sussession or trans- 
fer has taken place but that he has aequir- 
ed possession in assordanse with such 
gucsession or transfer, In the present case 
there were two applicants in the land re- 


-gistration department, esah claiming to have 


assumed charge of the estate or property as 


“ manager of the endowment, There was no 


question of auesession, whether by purchase, 


inheritanee, gift or otherwise, to be tried by 


the land registration department, {T$ seems 
to me, therefore, that the only question 
which the Land Registration Deputy Collector 


‘had to determine was—did possession exist in 


favour of either of the applicants? He eame 


to tha sonslusion that it did exist in fayour of 


the opposite party. In my opinion he ought 
to have ordered the name of the opposite 
party to be registered as manager of the 
endowment. 


The learned Deputy Oolleetor, however, 
referred the matter to the Oivil Court 
under seetion 55 of the Land Registration 
Act. That seetion gives the right to the 
Oollestor to determine summarily the right 
to possession of the property, or, if he be of 
opinion that the dispute san more properly 
be determined by a Civil Oourt, to refer the 
matter in dispute to the Civil Court, provided 
itis not proved to his satisfaction that any 
person is in possession of the interest in 
dispute, In other words, the jurisdistion 
either to determine summarily the question 
of the right to possession or to refer.the 
matter in dispute to the Oivil Court only 
prices where it is not proved to'the satia- 
fastion of the Collestor that any person 
is in possession of -tLe interest in dispute, 
In the persent oase the learned’ Deputy 
Collestor was satisfied that the opposite 
party was in possession ‘of the interest 
in- dispute., In my opinion, therefore, there 
was no jurisdistion inthe Land’ Registra. 
tion Deputy Collestor to refer the matter 
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to the Civil Qourt under seebion 55 of 
the Ast. 

I have now to consider whether we 
ought to sst aside the order of the learned 
Subordinate Judge in view of the desision 
that the referenes was not a valid onè. 
I bave some to the sonslusion that we 
ought not to interefere with the order 
. passed by the learned Subordinate Judge. 
We are asked to exercise our revisional 
powers and as is well settled, the exersise 
of revisional powers is always disoretionary. 
The ordinary rule is that where an aggriev- 
ed party has other remedy available 
this Oourt is unwilling to’ interefere, and 
in this ease we are all the more loth to 
interfere sinee the learned Subordinate 
Judge has passed an order whieh the learn: 
ed Deputy Oollesator should have passed 
in the first instanee, In these cireumstances 
we think that no useful purpose will be 
served by revising the order passed by the 
learned Subordinate Judge. I would refuse 
this application, but in the siroumstanses, 
would make no order as to costs, 

Buoxyicr, J.—I have no doubt that the 
Land Registration Deputy Oolleator ought 
not to hava referred this matter to the 
Civil Court. He had really no juriadistion 
so to do, for he had some to a oslear 
deeision as to the possession by one of 
the parties, Under suoh siroumstanees the 
reference to the Subordinate Judge merely 
beeanse the Deputy Collestor thought that 
the possession and the title wers not 
identieal, was outside his proper jurisdisticn. 
The Subordinate Judge should, and, if it 
had been elearly pointed out to him, no 
doubt, wonld, have seen this impasse: but 
he accepted instead of refusing the re: 
forense: and his order, based as it is on 

al a “ e 
an invalid reference, is obviously incapable 
of theoretical support. The Subordinate 
Judge, however, although he aesepted, 
wrongly, the ‘insubus of the referense, 
same, by a quite irregular mode of dealing 
with the matter, to the sonelusion that, 
whilst the Land Registration Deputy Col- 
lestor was right so far as possession was 
eoneerned, he was wrong in his view as 
to the title: and, s0, on -quite improper 
premises and on a referensg whieh he 
ought to have rejected as” ontside his 
_ jurisdistion, he has made an- order the 
effeet of whigh is no doubt -sorreet, The 
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upshot is that the right thing has been 
done in quite a wrong way. 

The question then arises what this 
Court ought to do under sueh sireum- 
stanees, If this Court desided fo quash the 
order and send the matter bask for reson- 
sideration, the only result would be to 
eause further and possibly considerable 
expenses: whereas, if the order is allowed 
to stand, the position will remain the 
same as would be effested by a regonsi- 
deration. I think, therefore, that although - 
I do not quite like to allow an order 
whish I feel is without jurisdistion to 
stand, the sensible eoures is not to 
interfere, and I, therefore, agree with my 
learned brother. 

P, D, & J, P.M, E. 


Application refused, 


°° eee 


‘ LAHORE HIGH COURT, 

Seconp Orvit APPHAL No, 1864 or 1918, 
November £, 1921, 
Present:— Mr. Justies LeRossignol and 
Mr, Justiee Campbell. 

KISHAN LAL—P.tarntirr— 
APPELLANT 
veraus 
DURGA PARSHA D—DEFENDANT— 

RESPONDENT. i 
Contract Act (IX of 1872), 8. 28—2foney deposited 
with surety to induce him to stand batl, whether can 
be recovered—~Public policy, 


The plaintiff being an accused in a Police inquiry, 
was called upon to find security in Rs. 1,000 for hig — 
appearance before the Magistrate. The defendant 
became his bail on the deposit with him by the 
plaintiff of Rs. 1,000 cash; atthe same time the de. 
fondant gave the plaintif a promissory note for 
Rs, 1,000. The bail was subsequently discharged and 
the plaintiff sued the defendant upon the promissory 


note: 

Held, (1) that the contract had been carried out, 
at least in part, by the defendant standing surety 
for the plaintiff; [p. 188, col. 2. 4 N 

(2) that the contract being opposed to publio 
policy, the plaintiff could not succeed. [p. 138, col, 
2.3 

4 
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* Sesond appeal from a deeres of the 
Distriat J udge, Ambala, dated the 3rd April 
1918, varying that of the Subordinate Judge, 
Sesond Olass, Ambala, dated the th 
Desember 1917. 

Dr. Q. 0. Narang, for the Appellant. 

: Lala Durga Das, for the Respondent, 

JUDGMENT.—This is a sesond appeal 
in an aetion arising out of the following 
eircumstanees, 

The plaintiff being an aseused in a Police 
inquiry, was ealled upon to find sesurity in 
Rs, 1,000 for his appearanse before the Magis- 
trate. The defendant beeame his bail on 
the deposit with him: by the plaintif of 
Rs. 1,000 eash; at the same time the defend- 
ant gave the plaintiff a promiesory note for 
Rs, 1,900. 


The bail was subsequently dissharged 
and the guit was upon the promissory 


note. 
Ths learned Distriet Judge has dismissed 
the suit upholding the Trial Court’s finding 
that the eontract Was void, being opposed 
to publie poliey. He referred to Sunder 
Singh v. Kishen Ohand (1), whieh resumes the 
English authorities on the point. 

Before ug, it is urged that Sunder Singh 
y. Kishen Ohand (1) is distinguishable from 
this ease inasmush as in that ease the bail 
bond had been forfeited, whereas in this 
oara there was no forfeiture, moreover it 
is eontended that the eontraet never issued 
from the exesutory stago and that Welson Y. 
Strugnell (2) ia an ‘authority in favour of 
the appeal. ` 

The- learned Judge in Wilson v. Strugnell 
(2) seems to have held that the eontraet 
between the prineipal and his bail besame 
illegal-only when the bail was forfeited, 
and not before aud’ he referred to Jones 
v, Orchard (3) as a direet authority in 
favour of his view, though the judgment 
of the Oourt proseeded on another 
point. . 

With very great deference, we are unable 
to find anything iu Jones v, Orchard (8) to 
support that view and it seems to us that 


a) 1 P. E. 1899, - 

(2) (1881) 7 Q. B. D. 548 at p. 55; 150 L. J. M. O. 
145; 45° L. €, 218; 14 Gox. O, 0, 624, 45 J. P. 831. 

Aa (3) (1855) 16 O. B.-614; 24 L, J, d. P. 229; 1 Jur. 
(a 8.) 936; 3 W, R. 664; 189 B, R, 900; 100 R, 'R, 862. 
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if the forfeiture had taken plaeo, plnintiff'a 
ease would have failed not merely beeause 
the sonsideration was illegal, but beeause 
the eontraet had been earried out and he had 
no sause of astion. 

‘The eontraet between the plaintiff and the 
defendant in our view was as follows:—~ 

Plaintiff promised to deposit Rs, 1,000 with 
defendant in eonsideration for defendant's 
tender of bail; defendant tenders the bail. 

The eontraet is earried ont, at any rate 
in part, and the eontraet does not besome 
exeeutory merely beeause, on the diseharge 
of the bail, he refuses to restore the deposit 
to plaintiff. 

The erneial question is:—~Would the defend. 
ant have tendered bail if the plaintiff had 
not deposited Rs. 1,000 with him? The 
illegality of the sonsideration lies in the 
fast that by the deposit of Rs. 1,000 the 
surety was plaeed in a position whieh 
ensouraged him to be eareless, whether or not 
his prinsipal made an appearance before the 


. Court. 


For these reasons we dismiss the appeal 
with sosts, 


2. Ke Appeal dismissed, 


PATNA HIGH COURT. 
APPHAL FROM APPELLATE Deounez No, 54 
: or 1920. 

Desember 16, 1921. 
Present:—Mr, Justies Jwala Prasad and 
Mr, Justise Ross. 

P:TAMBER OHOWDHRY—Devenpaxt 
No. L—APPBELLANT 
versus 
Shetkh RAHMAT ALI—Ptarytivr 
. anp MANGLI KHAN~—Darenpant No. 2 


egw , 
Cess Act (IX of 1880), ss. 5, 41, Ok. IF, ‘98, 52, 
¢4—-Public Demands Recovery * (I of 1896) —Sale 
of holding for non-payment of cess, effect of-— Previous 
incumbrance on holding — Priority — Rent-free 
tenure, cess on, liability tu pay, when arises—Notice 
under Cess Act—Evidence Act (I of 1872), s. 114 
(0) Presumption—Onus—Contract to pay cess not 
illegal—Previous decree for cess—Ros judicata. 


A purchaser of a holding in exeoution’of 8 decrea 
for eons purohases only the right; title aud interest 
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of the tenant: but the holding itself does not pass 
goas toentitle the purchaser to hold it free from 
encumbrance created upon it by the tenant previous 
to the sale and, therefore, he cannot have - the 
‘encumbrance annulled nor recover possession of 


the holding from a purchaser of it in execution of 


n decree based onthe encumbrance. [p. 148, col. 2 ] 


Malkarjun v. Narhari, 25 B. 837; 6 O. W. N. 10; 2 
Bom. L. R, 927; 27 I. A, 216; 10 M. L, J. 868; 7 
Sar. P. 0. J. 739 (P. C.) and Mot: Lal v. Karrabul- 
din, 25 O. 179; 24 I. A. 170; 10. W. N. 639; 7 Sar. 
P, C. J, 222; 18 Ind. Dec. (N. s.) 121, referred to. 

The payment of road cess is a liability to the 
Government, but the liability enforced by section 5 of 

‘the Cess Act does not in itself create any charge 
on any estate or tenure. Sofar as the Hability to 
the Government is concerned, it is a personal one, 
` which is enforced by the Public Demands Recovey 
Act and for the realization of which the right, title 
and interest only of the judgment-debtor passes, 
lp. 141, col. 2.) 

Ahsanulla v. Manjura Banoo, 80 O. 778; 80, W, N. 
859 and Shekaat Hosain v, Sasi Kar, 19 O. 782; 9 Ind. 
Deo (x. s.) 965, followed. 

In order to make cess payable under the pro- 
visions of the Cess Act with respect to rent-free 
lands the requirements of Chapter IV of the Act 

-must be complied with. It is only after the 
publication of the extracts from the valuation roll 
that the liability to pay cess to the superior landlord 
arises in the case ofa rent-free tenure. When the 
provisions of Chapter IV of the Cess Act are fully 
complied with, then a cess becomes payable under the 
Act and such a cess a superior landlord is entitled 
to realise “with the same penalty and inthe same 
reat as if it were an arrear of rent.” [p. 140, cols. 
1 & 2. 

No presumption of section 114, clause (e) of - the 
Hvidence Act applies with respect to the notice 
provided by section 562 of Cess Act and the 
person who claims that a right or obligation, such 
.as the payment of cess by a tenure-holder, has 
accrued, must prove that the liabilities had been 
incurred and the things described in the Act had 
been actually done, The owners of rent-free lands 
are not bound to pay road cess before the publi- 
cation of the valuation rolls under section 52. [p. 142, 
col. 2; p, 143, col. 1.) l , 

Ashanullah Khan Bahadur v. Trilochan Bagchi, 18 
0.197; 6 Ind, Deo. (x.a.) 680, Bhugwati Kuweri 
Chowdhurant v, Chutterput Singh, 25 O. 725; 2 0. W. 
N, 407; 18 Ind. Deo. (N. s.) 474, Rash Behar Mukerjes 
v. Pitambari . Ohowdhrani, 15 O. 237; 7 Ind. Deo. 
(xN. 8.) 748, followed, 


A previous deores for cess does not operate as 
res judicata, inasmuch as & cessis a recurring charge. 
[p. 143, col. 1.] 

A contract to pay cess is not at all illegal, nor 
is it prohibited under the provisions of section 41 
orany other provision of the Cess Act, [p. 143, col, 


L] ; 
Ashutssh Dhar v, Amir Molah, 3 O, L, J. 387, 
followed, 


Appeal from a desision of the Judivial 
Commissioner, Ranehi, 
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Messrs. Sultan Ahmad and Rat Gurusaran 
Prasat, for the Appellant, 


Messrs. Kulwant Sahay and Sveswar 
Dayal, for the Respondents, 
JUDGMENT. 


JWALA Prasap; J.—This is an appeal by 
defendant No, 1. The property in dispute 


‘is 42 kats of don land known as Gangi 


Jamuni, Ras and Goshin Nari situate in Manga 
Darida, The village belonged to one Ram 
Narain Singh, Manki of Tarai and the land 
in question was held by his unele Bharat 
Singh as rent-free Kborposh, the rule of 
suoeession in the family being that of lineal 
primogeniture whereby the eldest member 
sussesds to the estate and the junior 
members are allowed rent-free grants for 
maintenanse. Such grants are transferable, 
but the grantor may resume them on the 
failure of heirs male of the original grantee 
frea from eneumbranses. Ram Narain died in 
1898 and was sueseeded by Bharat Singh’s 
son Ganganarain, Bharat had three sons, 
Ganganarain, Ramgopal and Harakh. During 
his osaupaney of the rent-free tenure in 
question Bharat gave sometime before 1896 
12 kats out of 42 in usnufruetuary mortgage 
or bhugut to Regree Babu. The term of 
this bhugut expired long ago, In 189 5, 
however, he gave the remaining 30 kats to 
defendant No, 1 in bhugué for a sonsidera- 
tion of Rs. 1,000 for a term expiring in 
1922 (1916). In 1897 Ram Narain, the 
proprietor of the estate, executed a bhugut 
of the whole mauga in favour of two eousins 
Rajab Ali and Sher Ali, for a term expiring 
in 1912, In 1899 Ganganarain and Ram- 
gopal, the two elder sons of Bharat, exesnted 
a simple mortgage of the lands in suit for 
a sonsideration of Rs, 700 in favour of 
defendant No, i, In the meantime Rajab 
Ali and Sher Ali had obtained a deeree for 
eoss against Bharat in the year 1897 in the 
Revenue Court. They exeeuted this deeree 
in 1901 against Ganganarain only, whose 
right, title and-interest in the property in 
dispute was sold in November 1901 under 
sestion 124 of Ast I of 1879 and the holding in 
question was purchased by one Baldeo Sahay. 
In 1902: Ganganarain exesuted a kabala in 
favour of Rajab Ali, Sher Ali and three 
others in lieu of the advanee made by them 
to Ganganarain and Ramgopal for earrying 
out. the litigation againgt the widow of 


+ 
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Ram Narain as to the right of snasession 
‘to the estate. It may ba incidentally men- 
tioned that after the death of Ram Narain 
his widow and (Ganganarain diaputed 
the right of suesession to the estate, 
whieh ultimately terminated in favour 
of Ganganarain in the. year 1905. In 
February 1902 Ganganarain and Ramgopal 
had executed in favour of the defendant No. 1, 
Pitamber Choudhry, a mokarart deed with 
respest to the land in suit. Pitamber, how- 
ever, abandoned his right under the mo- 
karari deed and brought a suit in July 1902 
to enforee his mortgage of 1899 whieh was 
exesuted by Ganganarain and Ramgopal. 
‘He obtained a (preliminary deeree in Sep- 
tember 1902 for the sale of the mortgaged 
properties subjest to his own prior mortgage! 
in exesution whereof ha purehased the 
‘property in 1911, In 1912 he obtained 
delivery of possession of the property in 
anit, Inthe meantime Rajab Ali and Sher 
Ali had instituted a suit for resovery of sess 
against Baldeo Sahay who had purshased 
the land in 1901 in exesaution of a decrees 
for eess. In April 1904 they obtained a 
deerees for cess, and in August the land in 
anit was sold in exesution of the desres and 
was purehased by the present plaintiff, 
Rahmat Ali, The sale purported to have 
taken plase under seation 123 of Ast I of 1879, 
seation 124 of that Act having been repesled 
by the Amending Ast of 1903. Thus the 
land in suit has been purehased by both the 
plaintiff and defendant No. 1. The plaintiff’s 
purshase was in exesution of a deeree for 
eess in the year 1904 and the defendant's 
purehase was in exertion of his mortgage- 
deeres in the year 1911, the mortgage being 
of the year 1:99, The land in suit is at 
present in possession of the defendant No. 1 
and the plaintiff seeks in the present suit ` 
to oust the defendant No. | upon a deslara. 
tion that he purehased the land free from 
any ensumbranee and that the defendant's 
lien sreated by the mortgage of 1899 was 
eonsequently annulled. He also prays for 
resovery of mesne profits, - b. 
The Courts below have desraed the plaint- 
iff’s suit, The defendant No, 1 has, therefore, 
some to this Oonrt i in seeond appeal, tt ig 
unnesesssry to give in any detail the pleas 
. taken by the defendant No. l in his written 
statement. ° The following issues framed by 
fhe Trial Court will show the nature of the 
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different pleas: (1). Is the suite barred by 
limitation? (2) Has the plaintiff aequired 
any, right to the disputed land? Whether 
the suit brought by Sher Ali and Rajab 
Ali is frandulent? Whether any sess was 
payable in respest of this land? (3) Whether 
the deeree and sale in exeention of -it is bad 
in law? (4) Whether the plaintiff oan 
avoid the enaumbranss to whioh the disputed 
land was subjəst? (5) To what relief, if 
any, is the plaintiff entitled in this suit? ~ 

The first and the foremost question upon 
whieh the desision of the present appeal 
hinges is as to whether the tenure in question 
was liable for the payment of «ass to the 
superior landlord and whether suoh a eass 
was shargsable upon the tenure, The Trial 
Court held, upon the sonstruetion of the 
provisions in the Oess Ast (Act 1X of the 
1880) and ths admissiona sontained ‘in 
paragraphs 6 and 7 of the plaint in the 
mortgage suit (Hxhibit 4) brought by the. 
defendant Pitaraber to enforas his mortgage 
against the sons of Bharat, that the tenure 
in question was liable to pay eesses. The 
Sabordinate Judge, however, raferrad to 
Exhibits R, L, and 13 npon the reoord and 
recorded the following finding: “Defendant 
on the other hand contends that the tenure, 
whish “was: a rent-free one, was not liable 
to pay any sesses, In support of his 
‘gontention defendant has filed scopy of 
a valuation roll (Exhibit R) for the year 
1909, whieh does not show any assess. 
ment in respest of this tenure. It is 
further argued on behalf of the defense 
that under sestion 86 of the Oess Ast this 
assessment sontinued to be in foree for 
a period of five years, So in 1904 when the 
suit against Baldeo was brought for arrears 
of aegses, the tenure was, as a matter of fast, 
not Hable for sash a ehargs. Plaintiff has ` 
produged a valuation roll (Exhibit 13),. 
whish proves that the tenure held by 
Baldeo was assessed to casses and valued 
at Rs, 50.1-3, The eess returns are not 
now available to prove the state of affairs 
in existenss in 1897, when the first dearee 
for ossses was obtained by Rajab Ali against 
Bharat Singh, or at the date of: the subse- 
quent deerse obtained against Baldeo Sahay. 
Under sestion 50 of the Cess Aot all- Jands: 
are assessable to eesses unless exempted 
under sestions-2 and 3 of that Ast. There 
is no evidenes to prove that the tenure: 


# 


‘rent-free tenure in suit, 


_that sacs was the first sharge thereon, 
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was exempted from susah assesament. Exhi- 
bit 13, valuation roll, at least disproves the 
defendant’s sontention that the tenure was 
not liable to pay any ceases.” Then he 
refers to paragraphs 6 and 7 of the plaint 
whish have already been adveried,-to and 
sonsludes his finding upon this point in the 
following words: “So I have not the 
least doubt that the tenure was liable to 
pay sesses as alleged by the plaintiff,” On 
appeal the learned Jndieial Commissioner 
set aside this -finding of the Subordixate 
Judge and referred in detail to the doou» 
ments, namely, the ossa valuation papers 
referred to by the Subordinate Judge, and 
eaid: “Exhibit Ris very strong evidence 


_ that Rajab Ali and Sher Ali made aneh a 


return in obediense to an order passed when 
a re valuation of the estate, which ineludes 
Mouza. Darida, was going on and that 
they omitted from itany mention of the 
In the absense 
of any evidence to explain or to rebut the 
entries in this statement I find such to be 
the ease. It is suggested thatthe tenure 
of Baldeo Sahay may have been shown 
elsewhere, but in the faea of the return this 


suggestion, whieh ts improbable, should not 


be accepted unless it is proved.” And as 
a sonsequense of this omission the learned 
Judicial Commissioner held that Baldeo 
Sébay, the holder of the tenure, although he 
may not have known it, was not liable to 
pay cess. 
is binding upon this Court in seeond appeal. 
It has not been shown tous that in ar- 
riving atthis finding the Court below any- 
where misconstrued the dosnments referred 
to by if or in way misguided itself, There: 
fore the plaintiff failed to prove that the 
tenure in question was shownin the return 
submitted by the superior landlord under 
the Coss Act or that any eess was assessed 


‘upon this tenure as payable to the superior 


landlord. The plaintiff seeks to have a 
deslaration that hò purehased the property 
free from any ensumbrance on the ground 
He 
must prove if; in other words the onus lay 
upon him, - 3 

The learned Vakil on behalf of the res- 
pondents has employed the argument 
adyanced by the Subordinate Judge in 
support of the sontention, that whother 
apy eess was actually assessed upon the 
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fenure or not and whether the tenure in 
question was shown in the return submitted 
by the superior landlcrd to the Oollestor 
under the Oess Act or was omitted there. 
from, the holder of the tenare is liable to 
the superior landlord within whose estate 
tha tennre in question geographieally situ- 
ates," He contends that such a liability 
is enforsed by the Oesa Aast. He has 
referred to the definition of “tenure” in 
sestions 5, 41 and 47 of the Ast in support 
of his sontention. The definition of “tenure” 
indludes both rant-paying and rent-free 
tenures. Ssotion 5 of the Ast makes all 
immoveable property situate in any dis. 
trist or part of a distrieé liable to the 
payment of road sess and publio works apgs, 
This isa liability to the Government, but 
the liability onforesd by sestion 5 does not 
in itself create any charge on any estate 
or tenure. So far as the liability to the 
Government is sonserned, it is only a per.. 
sonal one, which is enforsed by the pro- 
visions of the Pablic Demands Resovery 
Act and for the realization of whish the 
right, title and interest only of the judgment. 
debtor passes. This is settled law and 
hardly needs any authority. Reference may, 
however, be made to Ahsanulla v. Manjura 
Banoo (1), Shekaat Hosatn v, Sasi Kar (2), - 
Therefore, when the sestion says that all 
immovesble property. situate in a distrist shall 
ba liable ‘to-the payment of cess, it does not in 
any way oreste any charge upon the prop- 
erty, Saetian.41 of the Oess Aot deals 
with the mode: of .paymént.of road sess and 
publie works sess, Olause’ (1) deals with 
the. modes of sash payment by the holder 
oftari estate to the Qolleotor and elause (2) 
deals with the modes of payment by the 
holder of a tenure to the holder of tha 
estate or tennre within whieh the land 
held by him is included. But sush liability 
is subject to the exeeptions that may be 
contained in other portions of this Ast, for 
the section opens with the most important. 
words Hxsept as otherwise in this, Act 
provided.” Sestion 42, whieh fixes the time 
for the payment of road cess, applies only 
to the rent paying tenures, as is expresaly 
provided in olanse (3). of the seetiop. The 
subsequent sestions in Ohapter III deal 


(1) 80 C. 778; 8 O. W. N, 359. 
) 19 C. 783; 9 
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with the modes of payment relating only 
to the rent paying tenures, In order to 
sesure the sess payable to the Government 
the Ast provides for a penalty upon the 
holders of estates and tenures on ascount 
of their omission to submit their 
returns of all the lands situate within 
their estates or tenures. In eases of rent. 
paying lands, whether in possession of 
tenure-holders or in possession of eultivating 
tenants, sestion 20 of the Ast presludes the 
superior landlord from ming for or reaover- 
ing any rent for sueh lands unless the 
same are entered in the return submitted 
to the Oollestor. Thia provision applies 
to. the oase of rent paying tenures; and in 
respest of sueh tenures as well as of rent-pay- 
ing lands in possession of sultivating tenants 
sestion 47 of the Aet entitles the hoider 
of an estate or-tenure to resover the eess 
payable from the rent-paying tenants and 
from the sultivating tenants under the 
same penalties and in the same manner as 
- if the same were arrears of rent due to 
him. - This provision is for the benefit of the 
holder of an estate or tenure, who is re- 


quired to show all his lands within hia. 


estate or tenure so that he may be able 
to diseharge his responsibility to the Govern- 
ment in respest of the sesses eonveniently 
and without any loss. Ordinarily seetion 
47, will, therefore, apply to a rent-paying 
fenure only and as there was adoubt as 
to whether the provisions of that sestion 
extended to the sase of rent free tenures, 
sestion 644 was ‘added in Ohapter V 
sontaining provisions similar to those of 
sestion 47. But suppose for a moment 
that seetion 47 is wide enough to apply to 
rent frea tenures also; but to apply this 
sastion, the most important sondition must 
be satisfied and that is that the sum 
elaimed as sess for a rent-free tenure “must 
be payable under the provisions of this 
Act.” Now in order to make cess payable 
under the provisions of this Ast with 
respect to rent-free lands the requirements 
of Ohaptar IV must be oomplied with. 
Seetion 50 of the Aet deals with the in- 
elusion of rent-free lands in estates or 
tentres. Sestion 51 enjoins upon the holder 
of an estate or tenure in whieh a rent- 
fras tenure is insluded to enter sush land 
in the return toe be submitted to the 
Qolleetor; and sestion 52 then requires a 
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notise to bs served upon the holder of tha. 
rent-free land with the extrast of the 
valaation roll. It also provides for the 
publisation of sueh notiee and extract. 
The subsequent seetions deal with the 
disposal of objestions, if any, filad by the 
rent-free tenure-holders, Sestion 56 is an 
important seetion and it says: “After publi» 
eation of the extraets from the roll - 
as provided in gestion 52 and in eases 
in whieh publisation of the noties men- 
tioned in sestion 54 is required, after. 
publieation of sueh noties.and not others 
wise, every owner and holder of any rent- 
free land ineluded in auch extracts, and 
every person in reesipt of the rents and 
profits or in possession and enjoyment of 
sueh land, shall be bound to pay year by 
year to the holder of the estate or tenure in 
the return of whieh sush land has been 
inaluded the amount of the road sesa and 
publie works sess which may thereafter besome 
due to sueh holder, saloulated on the annual 
value of suoh land as entered in, sueh 
extracts, or on any other annual value whieh 
may have been determined by the Collestor 
under seestion 53, at the full rate or rates 
whieh may have been fixed under this Aet 
for the levy of sush cesses respestively in 
the distrist generally for the year.” There- 
fore, it is only after the publieation of the 
extraets from the valuation roll that the 
liability to pay eess to the superior landlord 
arises in the ease of a rent-free tentire, When 
the provisions of Ohapter IV are thus fully 
eomplied with, then a eese beeomes payable 
under the Ast and sueh a sess a superior 
landlord is entitled to realiza “ with the same 
penalty and in the same manner as if it were 
an arrear of rent. ” 


Now as observed already, the onus was 
upon the plaintiff to prove that the tenure 
in question was made liable to the payment 
of sess under sestion 64A of the Aet and 
that the nesessary notiess and publisations 
were served upon the tenure and that it was 
entered in the return submitted by the superior 
landlord. In the saso of Ashanuliah Khan 
Bahadur v, Trilochan Bageht (3) it was held 
thatno presumption of sestion 114, elause 
(e), of the Evidence Aet applies with respest 
to the notise provided by seetion 52 of the 


(8) 13 0, 191; 6 Ind, Deo. (N. s.) 680, 
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Cess Aet and that the person who elaims 
that aright orobligation,sueh as the payment of 
#684 by a tenure-holder, has aeerued, must prove 
that the liabilities had been ineurred and the 
things deseribed in the Ast had been actually 
done. Inthe ease of Bhugwati Kuwert Ohow- 
dhurans v. Ohutierput Singh (4) a distinetion 
was drawn between rent-paying and rent- 
free tenures and it was said that “the owners 
of rent-free landa are not bound to pay 
road sess before the publieation of the 
valuation rolls under sestion 52.” The point 
was , however, direetly raised and desided 
in the ease of Rash Behari Mukerjee v. Pitam- 
bars Chowdhrant (5). There ean, therefore, 
be no doubt that the tenure in question was 
not liable for the payment of sess to the 
superior landlord under the Ast. The fast 
that ona previous oesasion a deeree for sess 
was obtained in the year 1897 against Bharat 
does not at all make the eess payable ander 
the Aet, inasmuch as a deeres for sess eannot 
operate as resjudicata, eess being a reeurring 
sharge. The fast that Baldeo himself pure 
ehased. the property at the previous sale in 
exeeution of a seas deeree does not at all 
shanga the aspeet of the question. The 
Subordinate Judge reliéd apon sertain admis- 
sions inthe plaint filed by Pitamber in the 
mortgage suit (Exhibit 4), in order to show 
that the tenure was admittedly liable to pay. 
ecsses. The liability to pay esases may arise 
in different ways. It may arise on aseount 
of a sontraet between the parties, for instead 
of the rate or proportion fixed under the Aet 
a tenant may agree to pay the entire sess or a 
larger amount than is fixed by the Colleetor 
fo the superior landlord. A sontraet to pay 
eoss is not at all illegal, nor is it prohibited 
under the provisions of seation 41 or any other 
provision of the Oess Ast [Ashutosh Dhar v. 
Amir Mollah (6).) The Subordinate Judge 
simply held that the tenure was liable to pay 
sess and stopped short there. That would 
not itself make the eessa firat eharge upon 


_the property so as to pass it at an anuetion: 


sale free from any eneumbranee. The Jus 
dieial Commissioner has gone further and, in 
my opinion, has rightly held that the tenure 


Pa 26 0. 725; 2 0, W. N, 407; 13 Ind, Doo. (N. s.) 


Mi 15 O. 287; 7 Ind, Dee, (x. a) 743, 
(6) 80. L. J. 837, 
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was not liable to pay oess under the Act, 
Therefore it eould not be enforeed and realiz- 
ed in the same manner and with the same 
penalty as if it werean arrear of rent. Baldeo 
might have been liableto pay eess and the 
sale in question might have passed his right, 
title and interest ; but the holding itself did 
not pass soaa to entitle the plaintiff to hold 
it free from eneumbranee sreated upon it 
by the mortgage of 1899, in exesntion of 
whieh the defendant has purehased the pro- 
perty. The learned Judieial Commissioner 
himself upon his finding would have been 
inelined to dismiss the plaintiff's muit, but 
he felt embarrassed by the desisions in the 
saso of Malkarjun v. Narhari (7) and the oase 
of Mott Lal v. Karrabuldin (8). None of 
these eases stand in the way of the sale being 
held to have passed only the right, title and 
interestof the jadgment-debtor, Baldeo Sahay, 
in thetenure. The sesond ease has distinotly 
said that there isa wide differenss between 
the setting aside of a sale and deesiding that 
the plaintiff's right was not affeeted by it. 
The first ease simply held thata sale will not 
be treated as invalid provided the Oourt. 
had jurisdietion to exesute it, even if there 
had been a material irregularity, The defend- 
ant need not have the sale of the. plaintiff 
set aside and deelare it invalid, for he is in 
possession of the property on the strength 
of a Court male in exeention of a mortgage 
decree. The plaintiff wants to have the 
mortgage lien annulled and to resover posses- 
sion of the property on the strength of a 
superior title, That title is based upon 
a sale whish, as observed above, passed 
only the right, title and interest of the judg- 
ment-debtor and not the property itself, 
The faet that the sale took place under the 
provisions of seotion 123 of Aot I of 1879 as 
amended in 1908, does not at all affest the 
title of the defendant in the property or 
gives’ higher title to the plaintiff in it when, 
as a matter of faet, there was no eharge 
ereated upon the property by the deerea 
in exeention of whieh he purehased the prop- 
erty, 


f 


(7) 25 B, 997, 6.0. W. N, 10,2 Bont, Le 927; 27 
P. O.). 

(8) 25 0, 179; 24,1, A. 17091 0. W, N, 689; 7 San 
P. O, J, 222; 18 Ind, Deo, (N, a.) 121, 
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I, therefore, set aside the desrea of the 
Osurts below and dismiss the suit of the 
plaintiff with costs throughout. 

Ross, J.—I agree. 

; i Appeal allowed, 
PD. & J. P. 


PATNA HIGH COURT, 
-` Civiu Revision No, 160 oF 1921, 
Desember 21,1921. | 
Present:—Mr. Justise Das, 
MAHARAJ BHAGAT- DLAINTIE?— 
` PETITIONER 
versus 
HARIHAR BHAGAT— Deven oaxr— 
t OPPORITE PARTY. 
Civil Procedure Code (Act V of 1908), Sch, II, 
para, 8—Date fixed for filing award—Case not to be 
disposed of that day. 


` -As the filing of an award is an act of the arbitrator 
' it is unjust to require the parties to the case to be 
present in Court on the date fixed for the filing of 
the ‘award. 
A Judge does not act within the spirit of 
paragraph 8 of Schedule II of the Civil Procedure 
~~ @ode:’by dismissing the suit for non-appearance of 
parties on: the date fixed for the filing of the award, 
jfithe award is not filed on that date, 
aragraph 8 means that thé Court must wait till 
the date fixed by the Court for the filing of “the 
award, Ifthe award is not filed on that date, the 
Court may then, and not in anticipation of; the 
arbitrators not- filing the award, make an, order 
superseding the arbitration and "Asing a date for 
proceeding with the suit. 
Appeal from a decision of the Munsif, 


Hajipur (Moznuffarpore). 


Mr. Hareshwar kan Sinha, for the 
Petitioner. | 
Mr. Harthar Prasad Sinha, for the 


‘Opposite Party. 

JUDGMENT,—The — aomplained of 
wust be set aside. 
‘ The petitioner was the plaintiff in a suit 
tó resover money on a hand-note alleged to 
have been exesuted by the opposite party, 
The suit was by csonsent of the parties 
referred to the arbitration of oertain 
individuals, and it sppears that time for 
filing the award was extended. from time to 
time, On; the 8rd Maroh 1921 the Court 
reeorded the following order in the order 
gheet: “Time extended-to 87th Marah 1921 
for filing the award, Pleaders of both parties 
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be infornied that parties must some ready 
with their witnesses, if the award not filed 
till the date, fixed and the order for ; 
arbitration will be superseded.” 

It appears that the award was not filed - 
on the 17th March 1921 and the learned 
Munsif at about 4 P. m, sallad on the suit : 
and dismissed it. Thereafter the petitioner - 
presented an application under Order IX, - 
rule 4, but the learned Mansif dismissed 
that. applisation in a very elaborate . 
judgment. 

In my opinion the learned Mangif has. not 
acted. nocording to the provision cf paragraph 
8 of the IL Sehedule, Civil: Prosedure Codey » 
That paragraph provides as follows: — 

“Where the arbitrators or the umpire 
cannot somplete the award within-the period - 
specified in the order, the Court may, if it 
thinks fit, either allow further time, and from- 
time to time, either before or after the expira- 
tion of the period fixed for the making of the’ 


. award, enlarge such period; or may make an’ 


order euperseding the arbitration, and in’ 
suoh sare shall proseed with the suit.” > 
In my opinion a Judge does notast within- 


‘the spirit of this paragraph by -proseeding 


with the suit on the date fixed for the filing of 
the award. It must be remémbered that 
the filing of the award -is.an aot of. the 
arbitrator, ind if will be manifestly unjust’ 
to -require the- party to be present in the 
Court on the ‘date on whioh the award ig: 
required to be filed by the arbitrator, >The- 
paragraph obviously: means -that the Court 
must wait till the date fixed by the Court for ` 
the filing of the award. If the award is: not: 
filed on thatdate, the Court may then, and’ 
not in anticipation of the arbitrators not- 
filing the award, make an order superseding 
the arbitration and fixing a date for- 
proseeding with the suit. That course was- 
not adopted inthis oase and-the order must 
aacordipgly be set aside, - 

1 would set aside both the orders of the 
learned Munsif and direst him: to proeed 
with the suit, 

The petitioner will be entitled to eosts of © 


this application, hearing fee -one gold: 
mohur. 
N. H. Order set aside; 


Oase remanded, 
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SE.RETARY OF ST4T# FDR INDIA U, AVANDA MOHAN ROY, - - ' 


. -~ OALOUTTA HIGH COURT. 
A PPEAL FROM- OgIGINAL Decage No, 335 ~ 
or 19185. 
July 23, 1920. 
Present: —Mr. Jastioa Riehardson and 
Mr, Justisa Panton. - 
a Tas SEORETARY or STATE ror 

HINDIA in COUNCIL—Deraxpart— 

; APPELLANT 
rersus 


_ANANDA MOHON ROY AND orang — 


PLATNTIHFB — RESPONDENTS, 

Taluk—-Permanent tenure—Proceeding for substitut- 
ing variable for fixed rent, effect of-—-Bengal Government 
Indemnity Regulation XI'of 18292, 6. 36-—-Bengal Land 
Revenue Settlement Regulation IX of 1825, ss, 2, 5— 
Omission of words of inheritance in patta and kabuliyat, 
effect of—History of tenure and conduct of parties, 
value of—Patni Regulation (VIII of 1819), when 
applicable to non-permanent tenures, 


Although in.the patta and kabuliyat by which a 
— is created there may not be words of 
inheritance, the omission of such words may be 
supplied by evidence béaring on the history of the 

. tenure and the conduct of-the partios. [p. 160, col. 2.] 

Baboo Gopal Lal Thakoor v, Teluck Chunder 
Rai, 10 M.I. ‘A. 183 at p: 191; 3 W.R. P.O. 1; 1 
Suth. P. 0. J, 668; 2 Sar. P. C.J, 98; 19 E.R. 94), 
Rajah Suttasurrun Ghosal v, Moheshchunder Mutter, 
12 M. I, A, 263 at p. 268; 11 W. R. P. O. 10: 2 B. 
L. R. P.O, 23; 2 Suth, .P. O. J, 180; 2 Sar. P.O. J. 

4720: 20 E. R. 338; 1 Ind, Dec. {0, s.) 497, Naba Kumari 
Debi v. Behari Lal Sen, 84 I. A. 160; 34 C. 902; 6 
OC. L. J. 122; 11 0, wW. N; 8665; 4 A. L, J; 570; 9 Bom. 

L. B. 846; 17 M. L. J. 397; 2 M. L. T. 438 (P.O), 
followed, A : , 

A tenure whioh is nota permanent tenure, may 
nevertheless by agreement between the lessor and 
the -lessee ‘bə saleable under the Patni Regulation 
(VIII of 1819). [p. 150, col. 2; p. 151, col. 1.] 

, The word taluk prima facie imports permanency. 

_ [p, 160, col. 2] — 

Inthe year 18865 the Government purchased at 
a sale for arrears of land revenue a Zemindari in 
which there was a taluk comprising a joar or group 
of villages, The joar had been granted as a miras 
taluk by the then proprietors to one S inthe year 
1827 at a certain annual .rent fixed in perpetuity. 


After the purchase of the parent estate by Govern. ` 


ment the Revenue Authorities had to consider how 
the estate should be dealt with, and in the year 
1836 a proceeding was drawn up which concluded as 
follows :—“‘According to section 86 of Act XI of 1822 
and according tothe rules under clause II of sections 2 
and 5 of Act IX of 1825 the re-assessment of the 
taluk ig considered necessary Therefora, it is 
‘ordered thatthe said taluk be broken, up and the 
fixed jamz of it be held null and void and re- 
assessment bs made according to the existing ‘rate 
of ths- pergunzh.” Thoraafter the taluk, by ex-- 
change | of pitta and kibuliyzt, was sattlod with 
gnuecessive sebtlament holders for varioas terms at 
variable rants. On bas exsiry of tha last term of 
sottlemiat with tha plaintiffs, the Goveramant 


10 


having attempted to terminate the taluk, the plaint- 
iffs instituted a suit for a declaration of their 
permanent talukdari right in the joar and of their 
right of obtaining settlement and possession of the 
same ata proper rent: 

Held, (1) that the effect of the procatding of the 
year 1836 was not to destroy or annal the taluk 


. but — to put an end to ſixity of its rent; [p. 150, 
col. 2. 


Khajah Assanoollah v. Obhoy Chunder Roy, 18 M. 
J, A, 317; 13 W, R. P.O. 24: 2 Buth. P. O. J. 366; 2 
Sar. P. O. J. 535; 20 H. R. 570; followed. 

Kazee Moonshee Aftabooddeen Mahomed v, Samioolah, 
23 W. R. 245, dissented from. 

. (2) that as the proceeding merely had the effect of 


‘altering one of the incidents of the old tenure 


and as it substituted a variable rent for a fixed 
rent, the terms for which the plaintifis had engaged 
might properly be regarded not as terms‘at the 
close of which the plaintiffs’ tenancy came to an 
end, but as terms on the expiry of which the rent 
became subject to re-assessment; (p. 151, col. 1.) 

(3) that as there was nothing in the patia and the 
kabuliyat as exchauged between the parties or their 
predecessors which took away from or deprived 
the plaintiffs of their right to hold the tenure as a 
permanent tenure, so long as they paid the rent 
which ths Government might assess uponit, the 


Government could not annul the tenure on the 


expiry of the term of settlement with the plaintiffs: 
[p. 151, col. 1] 

(4: that the tenure was a permanent, heritable and 
transferable tenure. [p. 151, col. 1.] 

Prodyot Coomar Tagore v. Krishnamont Dasya, 40 
Ind. Cas. 613; 21 O. W. N. 809, Prodyot Kumar 
Tagore v, Bhuban Moyee Dasya, 46 Ind. Cas. 1, 
Trilochun Chuckerbutty v. Komala Kant Ohuckerbutty, 
25 W. R. 636, Tarinee Churn Gangooly v. Watson 
&-Oo,, 12 W. R. 413; 8 B. L. R. A, O. 437, referred to. 


Appeal against a deorae of the Addi- 
tional Subordinate Judge, Daeea, dated tHe 
80th of August 1913, 

FAOTS appear from the judgment, 

Baba Ram Charan Mitter (with him 
Babu Surendra Nath Mitter), for the Appal- 
lant.—Tbhe defendant is the appellant. The 
appeal arises ont of a suit for deslaration 
of plaintiffs’ falukdari right in sertain 
mourahs and their right to obtain settlement 
at a proper rent. The plaintiffs’ ease is 
this, The Government purehased the Zamin- 
dari rights in Atsyz 10 annas and odd gandas 
of Parganuah Bardakhat in 1835, Prior to 
that in 1827 tho formar proprietors eraated 
a shikmt taluk in this hisyz in favour of 
Shyam Sundar Datt, who had besn holding 
that tenura af variabla rant from bofore the 
date of the Permanent ' Ssttlement. The 
Governmant resogaissd the shikm: taluk 
after its purahase, bat enhansead’the rant 
ani male falukdaré settlement.with Shyam 


Suadar and, hisilfheitse Tho ‘last Sottle, 


Ee E ie e 
z . 
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ment with the heirs of Shyam Sundar Datt 
was for 10 years from 1647-1857. In the 
rubokari of this settlement, the shikmi taluk 
was described as paint taluk Gopalkrishan 
Dutt —Sarbarakshy — Nabakishore Dutt. 
This taluk was sold for arrears of rent under 
Regulation VIII of 1819 and was purshased 
by Gour Mohan, Krishna Govinda and 
Rajkrishna in 1849.. The latter’s share was 
aubsequently purehased by Krishna Govinda. 
Now in 1857 the Collestor of Tipperah asked 
the plaintiffs’ predesessors to take a re settle- 
ment of the faluk, The plaintiffs’ predeees- 
sors then first same to know that their pur: 
ehase was subjeet tolenhanaemené of rent on 
expiry, They, therefore, took settlement for a 
term of 50 years from Ist April 1857—31st 
May 1907. After the expiry of that lease there 
were summary settlements upto 31st Marah 
1915. Before the expiry of the last settle- 
ment the Government served a notise inform- 
ing the plaintiffs that khas possession would 
be taken and inviting objestions, if any, from 
them. The objestion whieh was filed before 
the Settlement Officer waa rejested on 6th 
November 1914, An appeal to the Direetor of 
Land Resords was rejected on 7th May 1915, 
whieh was eommunieated to the plaintiffs 
on 26th May 1919, The plaintifs now son- 
tend-that the Government sannot deny the 
falukdart interest of the plaintiffs and take 
khas possession, after treating that interest 
AS A talukdart interest at a variable rent and 
<.” anging it to be sold under Regulation VIII 
of 1819. The plaintiffs eannot be avieted 
exeept under a proeeeding under the Bengal 
enaney Act, ; 

In our defense we admit that the miras 
taluk in favour of Sham Sundar Datt was 
sreated by the former proprietor and that 
the estate was purehased by the Government 
in 1835 for arrears of rent, Our eontention 
is that the said miras faluk was legally 
and rightly eancelled by a former proseeding 
under Regulation XI of 1822 and that the 
plaintiffs’ allegation that they are the sacees- 
sore in-interest of Shyam Sundar is not at 
‘all true; that the lease granted to the heirs 
of Shyam Sundar was not and could not 
bea permanent one; that it was not a paint 
right. in the legal sense :of the term; that 
the said lease was sold erroneously and under 
mieapprehension under .the provisions of 
Regulation VIII of 1819; that the sale did 
‘not and sould not eonfer any rights in the 
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lands in suit; that the Government never 
recognised any permanent right of the 
plaintiffs and their predecessors-in interest 
in the said lands and that the lease was 
renewed to the plaintiffs from time to tims 
as a matter of grao, The Oourt below 
decreed the plaintiffs’ suit. Refers to sestion. 
3 of Regulation VII of 1822. (Reads plaint.) 
The plaintiffe’ only ground is that itis a 
patni taluk. They do not say that the rent 
is fixed. (Reads written statement.) Refers 
to seation 10 of Regulation I of 1793. The 
question, therefore, amounts to this vis., whe- . 
ther there was any tenure, . permanent and 
heritable, from before the Permanent Settle- 
ment, -If it was sueh, then the suit susadsede; - 
if it was not and if the taluk was areated in ' 
1827, then I submit the tenure has been | 
annulled. There is no indisation whatever 
of any pre-existing taluk. The term “ mali- 
kana” is a misnomer, Refers to seation 5 
of Regulation VII of 1822, 

| Ricnarpsoy, J.—Taluk implies the perma... 
nensy of the tenure? ] 

I submit the terms patni, talukdart, malikana, : 
eto., are loosely used, They do not always im- ` 
ply .permaneney. You will have to sonsider 
also Regulation XLLV of 1793, whieh was in - 
forae before Aet XI of 1822, Reads the 
ease of Karea Moonshee Aftabooddeen Mahomed 
v. Samtoolah (1) in extenso, Refers to sestion 
3 of Regulation VII of 1822; Prodyot Qoomar- 
Tagore y. Krishnamont Dasya (2), Frodyot 
Kumar Tagore v, Bhuban Moyse Dasya (35), 
In the patiak and, kabuliyat of 1858 there 
are no words of inheritanee. The whole, ` 
basis of plaintiffs’ title, therefore, goss with’ - 
it. They eannot elaim a permanent tenure., 
on their own dosument of title, Further, 
the kabuliyat sontains no olause entitling the 
settlement holder to a fresh séttlement.: 
Neither does it sontain any reeognition of 
the rights of the Government to re-enter. - 
But that .does not .matter.. The whole 
wording of the lease must be taken 
together to gather the intention whish, 1. 
submit, clearly indicates the non-permanent 
sharacter of the lease. 

‘.Babu Jogesh Chandra Roy (with him Babas 
Gopal Ohandra Das and Upendra Kumar Roy), - 
for the Respondents.—L submit the taluk was 


Hi (1) 28 W, R. 245. 
7 ta) 40 Ind, Oas, 518; Zk 0, We N, 809. 
4 2(3) 46 Ind, Cas, 1; 
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existing’ from loog before the Permanent 
Settlement. Hense it was not sanoslled 
. by virtue of the sale for arrears of revenue 
in 1835. The learned Subordinate Judge’s 
finding isin my favour. Refers to Khajah 
Assancollah v, Obhoy Ohunder Roy (4), Trilo- 
chun Ohuckerbutty v. Komala Kant Ohucker- 
butty (5). These eases are in sonnestion with 
other talwks of this estate. The first is on 
all fours with the present ease. The sesond 
case distinguishes the anae of .Kasee Moonshee 
Aftabooddeen Mahomed y. Samioolak (1), 
where all the fasts as in the present were 
not involved and sonsidered. My next point 
is that the Government are estopped from 
setting up the non-permanenoe of the tenure 
by reason of the sale of 1859. As rogards 
the absenee of words of inheritanse from 
the patiah and kabultyat of 1858, I submit 
the Government have resognised therein my 
talukdart right, whiob implies thatI have 
got @.permanent right in the tenure. As to 
whether the tenure is permanent or not, you 
will have to eonsider the whole history of 
the tenure and the sonduet of the parties. 
Refers to Baboo Gopal Lal Thakoor v, Teluck 
Ohunder Rat (6), Rajah Suttosurrun Ghosal v. 
Moheshchunder Mitter (7), Naba Kumart 
Debi v. Behari Lal Sen (8). I submit the 
tenure is permanent and heritable. Refers 
a oo Ohurn Gangooly. v. Watson & Oo, 
9). 
Babu Ram Oharan Metter replied in brief, 


JUDGMENT,—This is an.appeal from 
the judgment and desree of the Additional 
Subordinate Judge of Daeea dated the 30th 
of August 191s. The fasts of the ease are 
stated in the report of the Settlemant 
Officer dated the 6th November 1914, in the 
order of the’ Direstor of Land . Reeords on 
appeal dated the 7th May 1915 and in the 
judgment appealed from. In the year 1835, 
the Government purshased at sale for 


` (4) 18M. L A. 81%; 13 W. R. P. O. 24; 2 Suth, P. 
O, J. 808; 2 Sar. P, 0, J. 535; 20 E. R. 570. 

(5) 25 W. R, 586. 

(6) 10ML L A. 183 atp. 191; 8 W.R.P, O41 
Suth, P. O. J. 558; 2 Sar. P. O. J, 98; 19 E, R. 941. 

(7) 12 M. I. A, 263 at p, 268; 11 W. R, P. O. 10; 2 
B; L. R. P. O, 28; 2 Suth. P. O, J. 180; 2 Sar. P. 0. J. 
420; 20 E. R. 388; 1 Ind, Dee, (0. 8.) 497. 

(8) 84 I A. 160; 840,902 60. L.J. 122; 110. 
W. N. 865; 4 A. L. J. 570; 9 Bom, L. B. 849; 17 M. 
L.J. 897; 2 M. L. T. 433 (P.O), 

(9) 12 W, Bu 418; 8 B. L, R. A. O, 437. 
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arraara of. land ravanus an eighb-auna 
share of a Zamindari known as Bardakhat. 
Within this estate, thera were several 
taluks oreated by the former proprietors, 
each somprising a joar or group of villagas. 
The question whioh arises relates to one 
of these taluks or joars. A similar gues- 
tion had praviously arisan in ragard to 
other joars. The joar with whish we 
are songerned was granted as a miras 
faluk by the then proprietor to one Shyam 
Sander Dutt on the 21st February 1827, 
the oonsideration being a lump payment 
of Rs. 6,600 sicca and an annual rent of 
Rs, 1,237-8-0 sieca fixed in perpetuity. 
After the purehase of the parent estate by 
the Government, the Revenue Authorities 
had to sonsider how the estate should be 
dealt with. The subjest was disenssed at 
length in a letter dated the 15th February 
1836, addressed by Mr. Colvin, Sseretary to 
the Board of Revenus, to the Commissioner 
of Ohittagong. The ‘letter is important, 
besause if explains the polisy whish the 
Board at that time intended fo puraas in 
regard to this estate and its dependent 
taluks. . The joar to whieh the suit relates 
was the subjeat of a proeeeding drawn 
up by the Collestor on the llth Mareh 
1836, the effeet of whieh is in dispute. 
It is eonseded, however, by the plaintiffs. 
respondents in this appeal that at any rate, 
the proceeding so resorded put an end to 
the fixity of the rent and that the rent 
besame for the future variable and subjest to 
anhansement, IJtappears that after the taluk 
had been let outin farm for a year or ao, an 
arrangement was made by whieh it was 
managed by Shyam Sunder Datt, the joardar, 
on assount of Government. The arrange- 
ment lasted till tha yaar 1841. In 1842 the 
taluk was settled for a term of fiva years 
with the heirs of Shyam Sunder Datt. A 
rubokari was drawn up in whieh the following. 
heading oseurs:—— Dasoription of the Govern- 
ment- purshase of the aforesaid Athya and 
enhansement of rent of the aforesaid taluk 
—” the aforesaid talus being tha taluk 
in question, Against that heading, tha 
remarks whieh follow are entered: After fhe 
purshaso by Governmentof the aforesaid hisya 
and after the order for enhaneementeof rent 
of the aforesaid taluk, the petifioners took 
sattlement of the same at a total rent of 
Ry, 1,562-2-0 siosa, equivalent to Rs, 1,650, 
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by enhaneement of the former rent by one- 
fourth.” A kabultyot was executed by the 
settlament-holders dated the 29th September 
1842, in whieh inter alia they atate:— We, 
therefore, of our own assord take a paini 
taluki settlement of the said mahal fora term 
of twenty years from 1249 B. S. to 1238 B, 
S.” We are informed that the term was 
subsequently reduced to a term of five years 
by the Oommissioner by an order which is 
not on the resord. In 1°47 a fresh settlement 
of the tenure was made with Gopal Kishore 
Dutt, one of the previous share-holders. 
The rubokart recorded on this oseasion is 
headed: “In the matter of a patnat talukdar 


settlement of taluk Shyam Sunder Datt if 


joar. Lakhipura within bara hisya of Tapa 
Kurithal in Perganna Bardakhat whieh sone 
stitutes the auetion purshased Zemindari of 
Government.” The kabuliyat exeanted by the 
settlement holder on the 80th July 1847 
ineludes this statement: "I, therefore, of my 
own assord take a patni settlement of the said 
mahal for a term of twenty years from 1254 
B. 8. to 1273 B. S.” The term waa redueed 
by the Commissioner from twenty years to ten 
years. During itseurrensy, the tenure was 
sold on the 15th May 1649 for arrears of rent, 
The rubokart resording the proceedings is 
dated the L5th May 1849. The preamble 
is as follows: - {nthe matter of sale under 
Regulation VIil of 1819 for realization of 
arrears of rent amounting to Rs, 1,¢75-10-1 
due up to Marah kestof 1849 in respest of 
patni taluk Gopal Kishore Datt” and so 
forth. The purehasers were the predecessors- 
in-interest of the plaintiffs. They apparently 
held the tenure for the remainder of the 
term, On its expiry the tenure was settled 
with them for a period of fifty years from lat 
April 1857 tolst Marah 1907, On this ogsaa- 
sion, apatia and kabuliyat were exehanged,both 
doeuments bearing date the 26th April 1858. 
Assording to these dosuments the lessees took 
settlement of the joar for a term of fifty years 
from 1234 B.S. to 1313 B.S. under a talukdarz 
right. It was further agreed that 
Government would have the power to eansel 
the settlement on violation of its terms by 
the lessees and, in ease of non-realization of 
arrears, to realixe thesame by auotion sale 
of the said tqlukdart interest in aseordanse 
‘with the provisions of the Regulation. The 
referenee is elearly to the Patni Regulation 
VIII of 1819, On the expiry of this fifty. 


the | 


. Ram Charan Mitter appearing 


years’ settlement, the estate was settled 
summarily with the plaintiffs for short terme, 
the last of whieh expired on the 3lat of 
Mareh 1915. The Settlement Officer then fcr 
the reasons to whieh we have already referred 
stated in his report thatthe tenure should 
bo terminated and the ratyats brought into 
direct relation with the Government, The 
plaintiffs appealed to the Direetor of Land‘ 
Reeords, who io a earefully eonsidered order 
sonfirmed the proposal of the Settlement: 
Offiser. Thereafter the plaintiffs instituted 
this suit on the ‘Vth July 1916. The 
plaint prays that their permanent talukdar: 
right in joar Lakhipura and their right of 
obtaining. settlement and possession of the 
same at a proper rent may be deslared. 
There wera also other prayers, ineluding a, 
prayer for mesne profits. The Subordinate 
Judge in the Court below has deoreed the 
suit in the plaintiffs’ favour and, as we have 
said, this appeal has been preferred on behalf 
of the Seeretary of State, 


The plaintiffs found their sane, in the first 
instanee, on the sontention that this taluk 
Waa ereated prior to the Permanent Settle. 
ment. On that footing, they say that the 
taluk was not liable to be annulled in 
consequence of the sale for arrears of 
revenue in 1635. The learned Subordinate 


Jadge bas found in their favour on this - 
point, 


- But this finding we are unable to 
assept. Looking at the patia of 1827 
granted to Shyam Sunder Datt, we san see 
no reason to hold that ‘it is merely a aon- 
firmatory patta. lt appears to us to be the 
dooument or deed of title by whieh the 
tenure was sreated. 


The main question is as to the effest of 
the Oollestor’s proseeding: of llth Mareh 
1836. We have already said that a similar 
question has been debated in sonnestion 
with other taluks of this estate. 
of one taluk was taken to the Privy Oounoil 
in Khi;ah Assanoollah vy. Obhoy Ohunder Roy 


(4), In another ease, Kazec Moonshi Aftabood-. 


din Mohamed v. Samtoollah (1), the final 
desision was pronouneed by the High Oourt 
(Sir Richard Couch, O. J,, and Bireh, J,) Mr, 
for the 
Seoratary of State relied on the latter ease, 
while for the plaintiffs reliance was plased 
by Mr, Jogesh Ohander Beye on the desision 
of the Privy Oounsil, 


The ease 


hi 
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=- Now ahan tho judgmentin Kazee Moonshee's 
case (1) is read, itis alear that it proseads on 
fasts whieh are on all fours with the fasts of 
the present sase, That ease related to a 
Similar faluk on the same estate, and it 
depended on a procesding of the Colles- 
tor which is substantially idantissal with 
the proceeding on whioh the present 
case depends. The learned Judges 
same to this sonelusion: “The proseedings to 
whieh we bave referred show that the Govern- 
ment having the undoubted right to avoid 
the taluk whioh had been oreated by the 

Zemindar did, as far as language ean be used 
to show what was the intention of the Govern.» 
ment proseedings in 1836, annul the taluk of 
the two annas,” 

» That desision would have been binding on 
us with referenee to the sonstrustion and 
the effest of the Oollestor’s proseeding in the 
present case, had it not been for the previous 
desision of the Privy Oounsil whieh we have 
also to sonsider, 

Sinse the argument began, Mr, Roy has 
had printed for us the proseeding of the 
Oollestor whish the Privy Oouneil had 
before them. . A perusal of that preeeeding 
shows that it differa in no material respect 
from the proceeding whish same bəfore 
the High Court in 1875 and from the pro- 
sending before us in the present oase. 

The learned Judges of the High Court, 
referring to the desision of the Privy Qoun- 


eil, distinguished it on this ground: “In that 
aase,” they said, “the eondust of the 
Government was different from what 


it has been in the present. There were no 


such proseedings as those in this sase whieh 
we have referred to,.that is to say, a pro- ` 


seedings instituted by the Government before 
the OCollestor for the purpose of avoiding the 
taluk and a desision by that offiser ordering 
that the faluk be annulled.” The learned 
Judges go on to say:—The distinetion 
between the ease before us and the case 
before the Judioial Committee is that it 
appears upon the proseedings whieh we 
have now before us that the Government 
did exeroise the power of sancellation,” 

We have the greatest respeet for a deoi- 
sion which has the authority of Ooueh, 0, J., 
bat we are bound to say that an aka akon 
of the paper book in the case whish went 
to the Privy Oounoil shows that the distina- 
_fion suggested is based on a missonseption, 


The similarity of the proeeeding whieh 
their Lordships had bsfore them with the 
proseeding in the subsequent sase before 
the High Court and with that in the ease 
now before us will appear from a eomparison 
of the conesluding sentenees in saoh ease 
before the Privy Couneil the proeeeding is 
dated the 19th June 1837 and the -sonelud. 
ing portion runs as follows: ‘“Spesially it is 
well-known that Mirga Hossain Ali, the 
former proprietor of that share, after the 
desennial settlement tooklarge sums of monsy 
as nazar avd selami (bonus) and granted at 
insuffisient rents (worm-eaten) taluk and large 
quantities of land like this ofthe said share 
(worm-eaten) and to some he made grants out 
of favour, Bat seation 32 of Regulation Kl of 
1822 provides that if it appears that the 
former proprietor has granted lands at 
insufisient rent or out of favour, the auetion. 
purshaser has the power to set aside the 
same and fix the rent at the Perguuna rate, 
Therefore, under sestion 5, Regulation XLIV 
of 1793, and seetion 14, Regulation I of 
1801 and Regulation ¥ of 1812, and sestion 
2, Regulation VIII of 1819, and sestions 29, 
30 and 31, Regulation Xt of 1822, the said 
taluk having been resumed, it is ordered that 
the taluk be set aside and the rent be fixed 
aocording to the Pergunna rate.” The son- 
eluding part of the proeeeding in the subse. 
quent oase before the High Qourt is quoted 
by the learned Judges in their judgment and 
follows preeisely the same lines, 

The proceeding of 1836 i in the present 
ease soneludes as follows: “It is provided in 
seetion 32, Regulation XI of 1822, that if it 
is found that the former Zamindar out of 
favour or ressiving any amount has granted 
a paita on a less jama to ang one, then the 
austion purshaser shall have right to nullify 
the patta and to fix the jama aasording to the 
prevailing rate of the Pergunna.”’ Farther 
on, the proseeding sontinues: — “Therefore, 
the said taluk and its fixed jama, granted by 
the former Zemindar resently after the 
desennial settlement, are liable to nullifiea- 
tion assording to the provisions of the said 
gestion and sastion ð of Regulation XLIV 
of 1793, in speoifaation and eonfirmation of 
whish seation 14, Regulation I of 1801, 
seetion 14, Regulation V of 1814, seetion 2 
Regulation Vill of isl9, and sestions 29 
and 30, Aot XI of 1822, were enacted, Thera. 
fore, assording to sevtion 32 of Ast XI of 
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1822 and aseording to the rules under elause 
II of seetions 2and 5 of Aet IX of “1825, 
the re-assessment of them (taluks) i is aonsider: 
ed neseseary. Therefore, it is ordered that the 
said taluk be brokén up and the fixed jama 
of it be held null and void and re-assessment 
be made aesording to the existing rate of 
the Pergunna.” 

The expressions “set aside” annulled” and 
“broken up” probably represent the same 
word in the originals variously translated. 
“cet aside” or annulled” sonveys the meaning 
with aufficient aceurasy. 

Dealing with the proseeding before them, 
-their Lordships of the Privy Counsil made 
the following observation: “Great stress has 
in the argument for the appellant been laid 
upon this proseeding. Their Lordships, how- 
ever, feel that in eonsidering ita effeet they 
should look to its nature and not to expres- 
sions loosely used in it sueh as ‘it be ordered 
that the taluk be set aside’ or the like; and, 
if this be done it will be found that it v 
nothing but an ordinary proeeeding for 
the enhaneement of rent against a perron 
admitted to be in cesupation of the lands.” 

Their Lordships had already referred to 
Mr, Oolvin’s letter of 15th February 1836, 
They had refrained from desiding the ques» 
‘tion of law raised in that letter, whether the 
‘dependent taluks were within the protestion 
afforded by seetion 32 of Regulation XI of 
1822, They had said that whatever might 
be the extreme rights of the Government, 
Mr. Colvin’s letter was the least evidense 
available of what the Government actually 
intended to doin respest of the dependent 
taluks forming part of this estate, and that 
it was impossible “to read the last paragraphs 
of that letter beginning with the. 52nd 
without scoming to the conelusion that it 
was tken the intention of the Government 
' to make settlements with the talukdars of 
. all classes, putting them in the porition whieh 
they would have held of right before 1822, 
. viz,, that of under-tenants entitled to retain 
possession of their lands during the sub. 
' piste nee of their tenure, subjest to the con: 
diticn of having their rents enhaneed, aseor- 
ding to the Pergunna rates.” 
Olesrly their Lordships interpreted the 

proseeding of the 19th June before 1837 in 
the light of Mr. Oolvin’s letter and same to 
..the sonelusion that it was nothing but ‘an 
_ ordinary proceeding for enbausement of rent: 
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If that is true of that proseeding, it seems. 
to us that it is equally true of the proosed- 
ing with whieh we have to deal. The 
question is whether the effeet of the proesed- 
ing was to destroy or nullify the plaintiffs’ 
tenure. Following the desision of the 
Privy Counsil, whish we are bound to follow 
rather than the subsequent desision of this 
Court whieh, as we have said, appears to us 
to be based on a missoneeption of the 
materials whieh the Privy Couneil had to 
consider, we must eonelude that the effest 
was not to destroy or annul the éaluk but 
merely to put an end to the fixity of its rent; 
We may add that a similar result was 
arrived atin still another sase relating to 
this estate [Trilochun Ohuckerbutty v. Komala, 
Kant Ohuckerbuity (5) |. ‘ 
. Having arrived at that eonelusion, it is 
unnesessary for us to eonsider the further 
aontention of the plaintiffs that the Govern: 
ment are estopped by the faet that they sold 
the tenure in 1459 under the Patni Regula- 
tion from setting up the ease that the tenure 
is not a permanent tenure. 

We ought, however, to add a word or two 
in referense to the patta and” kabuliyat of 
1858 on whieh the title of the plaintiffs 
primarily depends. It is true, as the learned 
Government Pleader has argued, that in these 
doeuments there are no words of inheritanse, 
But it has been held on several oooasions by 
the Privy Couneil that the omission of sneh 
words may be supplied by evidense bearing 
on-the history of the tenure and the sondust 
of the parties. Referense may be made to 
the ease of Baboo Gopal Lal Thakoor v. Teluck 
Ohunder Rai (6), which was followed in the 
ease of Rasah Suttasurrun Ghosal v. Mohesh- 
chunder Matter (7), The same prineiple was 
applied in the more resent ease of Naba 
Kumari Debt v. Behari Lal Sen (8). Mora- 
over, though the dosuments contain no 
express words of inheritanee, they do refer 
to the right whish the settlement holder 
aequired under them asa éalukdart right. It 
is well-settled that the word ialuk prima facie 
imports permanensy. There is also the 
stipulation that the tenure should be liable 
to be sold for arrears of rent under Regula- 
tion VIII of 1819. The reference to that 
Regulation may not be eonalusive. It may 
be that a tenure whieh is not a. permanent 
tenure, may nevertheless, by agreement 


: between the lessor and the lessees, be salee 
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- able under that Regulation, But, undoub- 
- tedly, the language used, soupled with the 
history of the tenure, suggests and implies 
that it is a permanent, heritable and trans- 
ferable tenure, We may refer in this 


eonnestion to the ease of Tarinee Okurn 


Gangooly yv. Watson and Oo. (9). 
_ Tt was also said on behalf of the Seeretary 
_ “ of State that the kabuliyat eontains no olause 
entitling the settlement holder to a fresh 
- settlement at the expiry of the term; on the 
“ other hand, it sontaing no express resognition 
-of the right of Governmant to re-enter. 
_. The patta and the kabultyat no doubt are 
“tho title-deeds of the plaintiffs. If there 
< had baen anything in these dosuments ineon- 
_ sistent with the permaneney of the tenure, 
tha plaintiffs would doubtless have bean 
bound thereby to deliver the land to the 
'. Government on the expiry of the term of 
_ fifty years or of the further terms for whish 
the tenure was settled with them. But we 
gan see nothing in the patta and kabuliyat 
_whieh is ineonsistent with the interpretation 
_which we have plased on the Colleetor’s 
_proseeding of 1836. If that proceeding 
merely had the effeet of altering one of the 
ineidents of the old tenure, if it merely 
substituted a variable rent for a fixed rent, 
_then the terms for whish the plaintiffs 
engaged may properly be regarded not as 
_terms at the elose of whieh the plaintiffs’ 
tenancy same to an end, but as terms on the 
- expiry of whieh the rent basame subjeet to 
reassessment. In our opinion there is 
nothing in the patta and the kabukkyat ex. 
_sbanged between the parties or their pre. 
_dseessors whish takes away from or deprives 
the plaintiff of their right to hold this tenure 
asa permanent tenure, so long as they pay 
the rent whish the Government may assess 
upon it. 
That being so, though we do not assent to 
all the reasoning of the learned Subordinate 
. Judge, our eonclusion is in agreement with 


the eonelusion at whieh he arrived and the . 


appeal must be dismissed with sosts. 


Appeal dismissed, 
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PRIVY COUNCIL. ; 
. APPEAL FROM THE A LLAHABAD Hran Govert, 
April 19, 1921. 
Present :—Liord Buskmaster, Lord Dunedin, 
Lord Shaw, Sir John Edge and Mr, Ameer 


l, 
Musammat SUKHI——-ÅPPELLANT 
versus ‘ 
Munshi GHULAM SAFDAR KHAN 
AND OTHESS—ResPoNDENTS, 
Morteage—Prior and puisne mortgagees, rights of— 
Civil Procedure Code (Act F of 1908), O, XXXIV. © 


An owner of a property, who is in tha 


‘rights of a tirat mortgagee and of the original mort 


gagor as acquired ata sale under the first mort. 
gage, is entitled atthe suit of a subsequent morte 
gageo, who is not bound by the sale or the deoraa 
on which it proceeded, to set up the firat mortgage 
as a shield. [p. 153, col 2.) 

An omission by a prior mortgagee to make a puisne 
mortgagee a party to the suit instituted by him to 
execute his mortgage does not prevent him from 
setting up that prior mortgage in a subsequent anit 
by the puisne mortgagee in cases where he would 
have been so entitled before the Transfer of Prop- 
erty Aot, 1882. [p. 153, col, 2.] 

Het Ram v. Shadi Lal, 45 Ind, Cas. 798; 45 I. A. 130: 
5 P, L. W, 88; 16 A. L. J. 607; 35 M. L. J. 1; 24 M, L, 
T., 92; 28 0. L. J, 188; (1918) M. W. N. 518; 20 Bom. 
L. R. 798; 220. W. N. 1033; 40 A. 407:9 L. W: - 550; 
12 Bur, L. T. 72 (P. 0.9, Matru Mal v. Durga Kunwar, 
55 Ind, Cas. 969; (1920) M. W. N. 338; 18 A. L, J. 
396; 38 M. L. J, 419; 11 L. W, 529; 2 U, P. L. R. (P, 0.) 
75; 22 Bom. L, R. 558; 32 O, L, J. 121; 42 A. 864; 47 
IL A. 7h 27 M. L, T, 319; 25 0. W. N. 397 (P.O), 
Vanmikalinga Mudali v. Ohidambara Ohetty, 29 M, 
87, referred to. < 

Where a puisne mortgagee not made a party to 
the suit ofa prior mortgagee seeks to enforce hig 
mortgage, it isthe duty of the Court to give the 
plaintiff the opportunity of occupying the position 
which he would have occupied if he had been a 
party to the former suit. [p. 164, col. 1,] 


Appeal from a deares of the Allahabad 
High Court, dated the 16th January 1917, 
modifying that of the Subordinate Judge, 
Agra, dated the 23rd February 1915, 


Mr. K. V. L, Narasimham, tor the Appel. 
lant. 
Mr, Kentoorthy Brown, for the Respond. 


; eng, 


JUDGMENT. 

Logo Denaoix.—This is a suit by a mort- 
gagee, Musammat Sukhi, to salla property 
ealled Rasulpur, The fasts out of whieh tha 
suit arises are as follows. . 

Nand Ram and others, the ewners of the 


‘property in question and of other properties, 
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executed on. the 3rd Jannary 1874 and 
the 10th June 1875 two. simple mortgages 
in favour of. Kirpa Rem, now deoeneed, 
‘the bushand of the plaintiff, Subsequently, 
on the 15th January 1888, ‘they exeeuted 


another. mortgage of the property in ques-.- 


tion alone by way of eonditional eale in 
favour -of the first respondent, Ghulam 
Safdar Khan, and another person whom the 
. gesond and third respondents now represent. 
These mortgages were all doly registered. 
In 1886, Kirpa Ram, the mortgagee, raised 
‘an ‘action’ for payment and ‘sale, but he 
„omitted to implead the holders of the 
. mortgage of 1883. In that suit he obtained 
a desree for sale, “The property was sold 
‘and Kirpa Ram himself purehased st the 
judicial sale. Kirpa Ram died leaving a 
. Will dated in 1895 in favour of the widow, 
‘the ‘plaintiff, She obtained Probate in 
“1898. She thereafter made a gift of the 
properties to. whieh sbe. had sueseeded, in- 
eluding the property. in qnestion, to Jag 
Ram ‘and Net Rem, her nephews, They 
. at the same time sovenanted to pay her 
Rs. -1,200 a year for maintenanee. and in 
-gesarity ‘of this obligation they bypothe- 
eated. the properties, including the `prop- 
„erty in questiod, by way of mortgege. 
The mortgage was dated the 14th October 
"1502 and was duly registered, 


_ In 1910. the respondents, the mortgagees 
gn the mortgage of 1883, broughta suit on 
their mortgage ‘against Jag: Ram and Net 
Ram, but omitted to implead the plaintiff, 
‘Jag Ram and Net Ram pnt forward the 
mortgages of 1874 snd 1275 as a shield and 
gesordingly the respondents had to pay 
'into the Oourt the sum of Rs. 2,954, 
Having so done and Jag Ram and Net Ram 
not choosing to redeem, the respondents were 
adjudged owners of the property. This was 
finally settled in 1913. l 


In 1914, tbe plaintiff raised the present 
euit in respest of ber mortgage, the pums 
due under the agreement to pay maintenanee 
amounting to over Rs. 10,000. It was not 
defended by Jag Ram and Net Ram, bot 
-apHearanee was made -for the respondents 
«who held the property, in virtue of the,desree 
they e had .obtained in 1913, upon their 
. mortgage*of 1883. . The Subordinate Judge 
i deereed the cuit, but on condition that the 
„plaintif re-paid to fhe respondents the sum 
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of Rs, 2,954 whioh they had paid to the 
first mortgagees. On appeal the High Court 
altered this by adding the eondition that 
the plaintiff should also pay the sum of 
Re, 8,649.13.7, being the sum found ‘due 
to the respondents in the suit of the mort- 
gage of 1883, in respsot of whieh they were 
given the foreeslosure deeree of the property, 
Appeal has now been taken to His Majesty . 
in Counail, | 
The appellants Oounsel relied entirely 
on the ease of Hst Ram v. Shadi Lal 
(1). In that ease a - property had 
been twiee mortgaged by way of simple 
mortgage, one im 1860, and another - in 
1881, Het Ram purehased the property 


“from the mortgagee in 1883. In 1885 the 


mortgagee of 1880 obtained against the 
mortgagor and Het Ram a deoree absolute 
for sale under seetion 89 of the Transfer ` 
of Property Ast, 1882, He did not implead 
the mortgagee under the mortgage of 1881, 


‘He took no .further steps under the desree 


aod the property was not brought to sale, 
He died, and was sueseeded to by Het 
Ram as his heir. In 1910, the mortgagee 
under the mortgage of 1881 instituted the 
suit. Jt was held that Het Ram sould not 


‘set up the mortgage of 1530 as a shield, 


besause the deeree of 1885 was (1) barred’ 
by limitation, (2) inoperative as against 
the plaintiff who -had not been made a 
party to the suit and besause the mortgage 
itself was gone beeause of the terms of 
sestion 89 of the Transfer of Property 
Aot, 1882. The appellant urged that the 
same result followed in this pase. -The 
mortgagor of 18&3 haying omitted to 
implead the appellant, she was not bound . 
by the deeree, The mortgage of 1853 was 


-no longer available beeause it was merged 


in the deeree. f 

The respondents on the other band relied 
on the ease of MXatru Mal v. Durga Kunwar 
(2). In that ease a property had also 


(1) 45 Ind, Cas, 798; 45 I. A, 180;5 P, L. W. 88; 
6 A, L. J. 6073 85 M, L. J. 1; 24 M, L. T 92; 28 0, 
J. 188, (1818) M, W. N. 618; 20 Bom; L. R. 798; 
20. W. N. 1038; 40 A, 407; 9 L. W. 560; 12 Buy, 
. T.72 (P. 0). 
(2) 55 Ind. Cas, 969; (1920: M. W. N. 388 )8 A, 
J. 886; 38 M. L, J. 419; 11 L. W. 629; 2 U; P. L, 
R. (P. 0.) 75;.22 Bom, L, R. 668; 820. L.J. 121; 
42 A. 864; 47 I. A, Ti; 27 M. L., T, 819; 25 Q. W, 


N, £07 (P, 0.). 
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been tHe subjest of two mortgages of 1872 
and 1879 respsetively. The mortgagee of 
1872 obtained in 1884 a deeree for sale: 
under the same sestion €9of the Transfer 
of Property Ast, 1882, but omitted to im- 
plead ‘the second mortgagee. A lady who 
was an assignee of the sesond mortgage 
raised suit in 1909. The owner resisted 
the desree unless he was paid the whole 
amount due under the first mortgage with 
interest enleulated at the rate stipulated 
therein. The plaintiff offered to pay the 
amount under the deeree of 1884, but 
refused to pay the amount of the mort- 
_ gage soealeulated. The Subordinate Judge 
` gave effest to the oondition of the owner. 
~The High QOourt altered and gave afteot 
to, the offer of the plaintiff, The owner 
then appealed. The Board adhered to the 
judgment of the High Conrt, 

It will be notised that the plaintiff there 
offered to pay the sum in the deerea of 
1884. Het Ram’s case (1) had not at the 
date of the High Oourt judgment been 
desided, and it does not appear to have 
suggested itself to the plaintiff that she 
sould argue that the effest of sestion 89 
was to destroy the mortgage of 1872 and 
prevent its ever being setup again, The 
head-note of that ease, however, bears that 
it was held that the sondition upon which 
the sesond mortgagee was fentitled to a 
sale desree was the payment to the deeree- 
holder of the amount due under the deerea 
. in respeet of the first mortgage. If thia 
were really so, it would be neesssary to 
eonsider. how far tuah a pronounsement 
eould stand beside the desision in Het 


. - Ram's case (1). In their Lordships’ view it 


is not necessary to eonsider that question. 
The desision in Het Rani’s case (1) is based 
on two propositions, The first is that the 
puisne mortgages is not barred by | the 
deoree and the sale following thereon, That 
in Het Ram's case (1) is based on two points, 
which are, it muat be admitted, alterna. 
tive and not sumulative: (1) that the 
deeres was u3eless in respsot of limitation 
and (2) that the seaond mortgagee had 
. not been impleaded. Although the first 
point has no applisation to this ease, the 
second has. Bat the seaond proposition 
whieh was absolately neosessary for the 
judgment was that the mortgage was gone 
for eyer so soon as the deeres} of sale was 
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obtained; and that was based on the express 
words of sestion 89 of the Transfer of 
Property. Aet, 1882, whieh ends after pro- 
viding for the deoree “and thereafter the 
defendants’ right to redeem’ and the sesurity 
shall .both be extinguished.” Now the group 
of sestions 85—90 inelusive of the Transfer 
of Property Aet, 1482, were repealed by 
the Oode of Civil Prosedure of 1908, and 
were replaeed by the rales under Order 
XXXiV, In these rules the worda above 
quoted are omitted in the rule whish sorres. 
ponds to seation 89. They do not ooeur in 
either the foreelosure seetion of the Aet 
of 1882 or the eorresponding rule of Order 
Vv, ¥ providing for 
the extinetion of the debt. ° 


The diffieulty whieh had arisen ag to 
these words in several sases, e, Ga, Fanmi- 
kalinga Mudalt v. Ohidambara Ohetty (3) 
whioh oase it may be mentioned does not 
seem to have bsen brought to the noties 
of the Board in Het Ram's case (1) —thereforg 
no longer arices. The deeree in this ease 
was in 1910, and was, therefore, under the 
coe a Civil agri Rules’ and not 
under the section of the Tr 
mera T ansfer of Prop. 


Now the words being gone, the; 
ships feel no diffisulty in holding thee 
law remains as it eertainly was before th 
Transfer of Property Act, 1882, vzs, chee 
an owner of a property who is in the Tights 
of a first mortgages and of the original] mort. 
gagor as acquired at a sale under the 
firat mortgage is entitled at the anit of a 
subsequent mortgagee, who is not bound 
by the sale or the deeres on whieh ig 
proseeded. to set up the frst mortagage a 
a shield. From this it follows that the 
omission by the respondent Ghulam Safd : 
Khan to make the plaintiff a party re 
the suit instituted by him to exesute his 
mortgage of 1883 does not prevent him 
from setting up that mortgage in sage 
where he would have been ago entitled 
before the. Ast of 1882; and the Present 
dispute is within the benefit of this ruling i 

But then there is the question of th 
position dus to the original mortgages a 
Rs, 2,924, and unfortunately this seems not 
to have been very earefuily considered in 


(8) 29 M. 37. ° 
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the judgment below. The Subordinate 


Judge held that the defendants were entitled 
to set up this as a shield because the de- 
fondanta had paid this sum to the original 
frst mortgagees- as a sondition of getting 
the property; and thatas the plaintiff's title 
flowed from the first mortgages, she sould 
‘have no higher right than the first mort: 
gagees, and must be bound by anything 
done by them, The High Oourt seemed to 
think that the same arguments that applied 
to the mortgage of 1858 also applied to 
the earlier mortgages. 
`` The situation, however, must be looked at 
`” more olosely than this, The general prin- 
siple is stated rightly by the High Oourb. 
It is this: —Phe plaintiff is a pnisne mort. 
gagee seeking to enfore her mortgage, the 
prior mortgages in his suit. having failed 
“to make her a party. It is the duty of the 
Court, to give the plaintiff the opportunity 
of oesupying the position whieh she would 
haye- oasupied -if she had beena party to 
the former suit.” Now the original mort- 
gagee having bought the estate at the sale 
in the suit, was the owner of both the 
mortgage and the equity of redemption 
merged in one by the deeree of the Court, 
He was sneseeded by his widow and she 
made the gift to Jag Ram and Net Ram. 
When they in turn mortgaged io the widow, 
the present plaintiff, they mortgaged both 
the original mortgage and the equity of 
redemption merged as aforesaid. When in 
the snit of the present defendants on the 
mortgage of 1883, Jag Ram and Net Ram, 
so to speak, revived the original mortgage 
as shield, they revived something which in a 
question with the widow they had mortgaged, 
Whether the desision of the Court that the 
sam in the prior mortgages should be made 
a eondition of the désree in the suit was right 
or wrong-—for if Het Ram’s case (1) had been 
desided it would have been wrong, the 
sale having taken place in 1886— is im- 
material, for the present defendants aequi- 
esecd in and paid under the judgment. 
Tf the widow had been made a party to 
the suit; as she ought to have been, she 
would have been entitled in right of her 
mortgage to have been put in possession of 
the amount whieh was being put forward 
as S shield by Jag Ram and Net Ram 
against the then plaintiffs and the present 
defendants, She wag not made a party 
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and the result was that owing to the lashes 
of the present defendants, Jag Ram and 
Net Ram were allowed. to earry off in 
money the part of the estate represented 
by the value of the first mortgage whieh 
they had really impledged by their mort- 
gage to the widow. It follows that to 
sarry out the general prineiple expressed 
above, the widow must not be deprived 
of the rights whieh had she been salled 
she sould have made good. 

The result must be that unless the defond- 
ants pay the plaintiff Rs. 2,925 with 
interest thereon at 6 per eent, from 3rd 
Desember 1914, the plaintiff muat get her 
desres for sale of so mushof the estate as 
will realise that sum, If, however, the de- 
fendants pay that sum or the said sum is 
realised by sale of part of the estate, tien 
the plaintiff san only have dearse and sale 
of the rest of the estate on sondition that 
she pay to the defendants Rs, 8,649-13.7, 
being the sum in the deeree of 1883 as 
brought owt by the High Court, The 
defendants will have aright to reeover from 
Net Ram and Jag Ram the sum wrongly 
earried off by them in frand of their own 
mortgage to the present plaintiff, but the 
right eannot be given effest to in this suit, 

Neither party should have any sosts in 
the Oourts below and any sosts paid on 
order of the Oourts below should be returned; 


the appellant will have the eosts of the 


appeal to His Majesty in Oouneil. 
Their Lordships will humbly advise His 
Majesty aseordingly. 


N.H, ÈJ. P, Decree varied, 
Solicitor for the Appellant:—Mr. H, S. L, 
Polak, 


Solisitor for the Respondents: maa Mr, Douglas 
Grant, 





LAHORE HIGH COURT. 
Sxeconp Ovi, APPBar No, 2162 or 1918, 
Deeember 19, 1921. 

Present :~—-Mr, Justies Chevis aud 
Mr, Justise Campbell. 

RAM LOK —Dersxpaxt— 
APPELLANT 
versus 
BHAGWAN SINGH AND otazrs— 
PLAINTIH BS -— RESPONDENTS, 


Custom—Non-propietors—Ownership’ of sitea Aliens 
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ation of sites—Mauza Khan Khanan, Jullundur Dis- 
trict— Town or village, 


There is a general custom in the Punjab against 
the power of alienation of sites in villages by non- 
proprietors. [p. 155, col. 2.] 

The non-proprietors of Mauza Khan Khanan in 
the Jullundur District are not entitled, by custom, 
to alienate the sites of their houses. [p. 169, col. 2.] 

The fact that proprietors have acquiesced in 
previous sales of sites of houses does not necessarily 
imply a renunciation of their discretionary right to 
object to a subsequent sale. [p, 158, col. 1.) 

Maya Das v. Jan Muhammad, 13 P. R. 1889, 
_ Khudayar v. Kapur Singh, 60 P. R, 1889 and Kharak 

Singh v., Alladitta, 85 P. R 1882, relied on. 

4 Teja Singh v. Mirza Sayad Muhammad Khan, 124 
P. R. 1888, Buta Mal v. Ruldu, 40 P. R. 1889, 
Nandu y. Punjab Singh, 45 Ind. Cas 96: 35 P. R. 
1918; 62 P. W. R. 1918, Kala Khan v. Saru, 48 P. K. 
1881, Gurditia Mal v, Mota Singh, 102 P. R. 1891, 
Prem Singh v. Nathu Ram, 73 P. R, 1884, Harschai v. 
Ganga Ram, | P. R. 1900; P. L. R. 1900 p. 145 and 
Bhag Singh v Kanhaya Mal, 38 P. R. 1895, discussed. 

Evidence to the effect that there are a number 
- of pakka built shops, houses and wells in a village, 
a private schoo] outside the abadi, a population 
of 3,090, that artisans for whom the place is famous 
sell their wares in neighbouring towns, and that 
land is owned inthe village by Khatris, Brahmans 
and other non-agricultural tribes, is not sufficient 
to convert the village into a town. [p. 155, col. 2.] 

Mauza Khan Khanan, in the Jullundur District, 
is not a town, [p. 155, col, 2, ] 


Sseond appeal from a deeree of the 
Additional Judge, Jullundnr at Ludhiana, 
dated the 17th April 1918, affirming that of 
the Munsif, First Olass, Nawanchahr: Dietrist 
Jnllundur, dated the 14th January 1918. 

O Bakhshi Tek Chand, for the Appellant. 

Pandit Sheo meray R. B., for.the Respond- 


ente. 


JUDGMENT.— This seecnd appeal in- 
volves a question of onstom, regarding whieh 
the Distriet Judge has granted a sartifioate 
under section 41 (3), Punjab Oourts Ast, 
1913, whether the non-propristors of the 
village of Khan Khanan in’ the Jullundur 
Distrist have a right to alienate the sites of 
their houses. 


On the 10th November 1915, Naurang 
Singh of Khan Khanan, a Rablia by easto and 
‘a weaver by profession, sold for Rs, 200 
to Ram Lok, Ohamar of the same village, a 
'vasant site in Patti Jawahir Singh of Khan 
Khanan. On 4th Deeomber 1916, five owners 
of the patit (who were afterwarde joined by 
four others) sued for psssession of the site 
òn the ground that the yendor had no power 
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to dispose of it. The vendor pleaded that 
Khan Khanan had expanded into a town and 
that in any ease the non-proprietor residents 
sre entitled to sell the sites of their houses, 
Both Courts below have found in favour of 
the plaintiffs and Ram Lok, the vendee, 
appeals, 

The learned Distrieé Judge sonsidered 
that oral evidenee of the one side was neither 
better nor worse than that of the other, but 
held that the defer dants had failed to estab» 
lish ihe spesial onstom pleaded by them for 
the following reasons :— 

(1) An entry in the wajtd-ul. ‘arg, to be 
dessribed presently, is direotly against them, 

(2) There are three judicial desisions 
relating to the same village in favour of the 
plaintiffs, and the similar decisions relied on 


‘by tbe defendants are of less value, i 


(3) The number of previous alienations 


‘proved by the defendants is not snffisient to 


establish a oustom, being less than those held 
to be inadequate in Teja Singh v. Mirsa Sayad 
Muhammad Khan (1), Maya Das y, Jan Mu. 
ha -nmad (2) and Khudayar v, Kapur Singh (3) 
and sales in execution being of little value 
owing toa popular idea that a sale by order 
of Government eannot be disputed. 

(4) Khan Khanan isin no sense a town 
ard there is a universal and well resogniced 
ocstom in the Punjab that a non-proprietor 
in a Village has no right to alienate the site 
of his house, 


On the last point we agree with the 
learned Distrist Judge. The evidenee that 
there are @ number of pakka built shops, 
houses and wella, a private sshool outside 
the abadi, a population of 38,000, that 
earpenters for whieh the plase is famous sell 
their wares in Phagwara and elsewhere, and 
that land is owned by Khatris, Brabmans and 
other non asgrisultural tribes does not, in 
our opinion, distinguish Khan Khanan from 
avy of the other large and prosperous villages 
whish are numerons in the Punjab. The 
general custom against the power of aliena- 
tion of sites by non proprietors is clear and 
has been resognised in numerous previous 
desisions of the Court, 


(1) 124 P. R. 1888, 
(2) 13 P. R. 1889, Ty 4 
~ (8) 50 P. R. 1889, . i 
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On the first point we do not agree, The 
elause in the wa ib-ul ars referred to is to the 
following effect :— 

The proprietors reseive notbing from the 
non proprietors. - The latter aan drop their 
reface and manure where they please, and 
these are made use of by the proprietor on 
whose field they, are dropped. Refuse is nət 
dropped on one plasa nor is it divided, Nons 
proprietors cannot sell it nor oan they take it 
to another village, 

We eannot infer, as the learned Distriet 
Judge has dono, that this is an indirect 
imposition on the non-proprietors of rant for 
their house sites, It seams to us to ba merely a 
rule of village esonomy in furthoranes of the 
prinaiples of good huabandry that what has 
eome from the lani should go baok to fertilize 
that land, and not to affest in any way the 
question now before us. st 

The previous judisial desisionas are the 
following. The first thres are relied upon 
by the plaintiffs, the last two by the defend- 
ants. In xo ease was there a final desision 
by a Court of Appeal. 

(1) A judgment by Manlvi Ghulam Mohy- 
ud-Din Mansif,; dated 2lst July 1839. A 
haveli belonging to Labhu, non-proprietor, 
was sold in exesution of a desres in favour of 
Prabhu, also a non-proprivtor, The suit was 
by Dewa Singh, a proprietor, for cancellation 
of the sale on the ground that Labhu was 
not the full owner. The suit was first dis- 
missed and an appeal was remanded for 
re-desision after joining the whole proprietary 
body as parties. It was then referred to 
arbitrators and on the award was desreed in 
favour of the plaintiff. Thera was an issue 
about the sustomary rights of non proprietors, 
but the arbitrator found that the materiala 
of the house as well asthe site belonged to 
the plaintiff. . 
= (2) A judgment by Lala Ginpat Rai, 
Munsif, dated 23rd April 1893. The suit was 
by a single proprietor, Dawa Singh, against 
Hirda Ram and others and the plaintiff 
alleged that he had given the house to the 
non-proprietor alienor. He sussesded, There 
was an issue whethor there was any oustom 
by whieh a nop-proprietor sould alienate and 
' it was held that no such eustom contrary 
to ths general Punjab Oustom had been 
proved. ° ji 

(3) A judgment by Lala Kundan Lal, 
Munsif, dated 30th a August 1905, in Diwan 
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— 


.Singh y. Tani, The Brat issne. wat whether 


khamins have the right of alienation in Patti 
Khazan Singh of Khan Ktanan. Tani, the 
defendant, produseed noevidenss and the issue 
was decided against him, .The plaintiff sua- 
gseded on other issues as to value, ete., and ‘it 
waa held that the house was worth Rs, 13 and 
the site Rs. 10 aad the plaintiff proprietor 
obtained a deeree for possession against 
the alienee on payment of the former 
amount. 

(4) A judgment by Lala Khan Chand, 
Munsif, dated 26th Maresh 1902, The suit - 
followed objestions in exesution proeeedings 
and. was for posseasion of a vacant site whish 
had been austioned in satisfaction of a deeres 
against the osenpant Shibbu Aehharaj. The 
plaintiffs were village proprietors and the 
Court seems to have taken it as admitied that 


. ultimate ownership of the ground rested with 


them. The astual isanes ware (1) whether 
the site had been released from attashment 
and the materials only (apparently of A 
ruined house) sold and (2) whether Shibbu 
had power to alienate the right of residenes, 
Both were found in the efirmativye and the 
suit was dismissed. Six previous exesnutions 
and four private sales (one only of the latter 
supported by deed) were sited. The Munsif 
referred to Lala Ganpat Rai’s desision of 
1893 (No. 2 above) and did not follow it on 
the grounds that it was old and that there 
had been no full enquiry, . 

(5) A judgment by ‘Agha Muhammad 
Saltan Mirza, Munsif, dated 29th Jaly 1915, 
in Bhanz and Gurbachan v. Shibu and others, 
In this ease au alienation by a Khatri non- 
proprietor was eontested unsuacessfally by a 
proprietor, bat the plaintiff distinotly asserted 
that he was suing as an individual and not 
ag a represantative of the proprietary body, 
There was no dissaasion of oustom, although 
it was pleaded by the defendant tnter alia that 
non proprietors had a eustomary right to 
alienate. The finding was that the plaintiff 
had failed to prove that the house was hia 
and had been leased by him to sertsin defend- 
ants and that the alienor defendant’s long 
possession was prima ficis proof that he was 
owner. - 

There is nothing yery sonelusive to be de- 
rived from these eases, Nos. (2),(3) and (4) 
most direstly eoneern the point now in issue, 
The latest, No. (3), is infavour of the plaintiff 
bat No, (4) is not alluded to in’ the -judg- 
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ment of No. (3) and shows that iei was 
evidence whish the defendant in No. (3) 
sould have produced and, in No. (4) there is 
express dissent from No. (2), The defendant- 
appellant Jays mneh stress on No, (4), but it ia 
argued on the other cide that the sase is of 
no more value- than those disregarded in 


Buta Maly. Ruldu (4), to which referense . 


will. be made later. The plaintiffs-respondents 
urge further that at any rate the five oases 
show that proprietors have from time to time 
sontested alienationa and that there has been 
no universal asknowledgment of the right 
now asserted by the appellants. 

The unsontested alienations prior to the 


date of institution of the suit proved by the 


defendant sonsist of 12 sales in exéoution of 
deorees, seventeen private sales and six 
mortgages. The exeoution sales date from 
1878 to 1915. In two of them the desree 
was thatofa proprietor against a non-pro- 
prietor, and in the earliest in 1878 the list of 
bidders was attested by Jawahar Singh 
eatldar, grandfather of Bhagwan Singh, one of 
the plaintiffs. Of the seventeen private sales 
there are only three previous to the judisial 
desision by Lala Khan Chand (No. 4 above) 
and those were in 1875, 1881 and 1883.. The 
rest are from 1905 to 1915. Hleven are by 
-kamine to kamins and in the rest one or both 
parties were Brahmans or ‘Khatris. One 
mortgagee was a Jat Lambardar, the mort- 
` gagor being a tarkhan and the property 
being deseribed as a karkhana, In “1919 
there was a sale for Rs. 400 and another for 


" Re. 450 and a mortgage for Rs. 700, 


Otherwise there were only six sale or morts 
gage prices of over Rs, 100. 


Nine proprietors gave evidenoa for the 
defendanta that non-proprietors had by 
eustom the right to dispose absolutely of 
their house sites. Similar statements are 


` proved to have been made in 1882 in Dera 


Singh v Prabhu ease No, (1) above by the 
proprietors as witnesses, (a third is on the 
record but is of doubtful admissibility), one 
by the Lambardar of another puiti and the 
other by an unele of one of the present 
plaintiffs, / 

For authorities the appellant rely mainly on 
Nandu vy. Punjab ee (5) and Civil Appeal 


(4) 40 P. R. 1889. 


(ò) 45 Ind, Cas. 98; 85 P. R. 1918; 62 P.W. R.. 


1918, 
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No; 1652 of 1918, asd have salgo sited 
Kalı Khan ve Sard (6), where ten un- 
sontested sales were asoepted as proof ofa 
sustom in favour of alienation in Bahtar in 
Rawalpindi Distriot and Gurditia Mal v. 
Mota Singh (7). The latter ease does not 
help them, for there mush weight was given 
to the fast that Kot Muhammad Khan, the. 
villaga in question, was not historieally a 
mere village homestead, and there was a 
wajib-ul-arz entry in favour of the non-pro» 
prietors. 

In Nandu vy. Punjab Singh (5) the eustom 
now asserted was held to prevail in the village 
of Tuto Mazara in the Hoshiarpur Diatriat, 
There was dosumentary evidenss of 32 pre- 
vious sales and 49 mortgages; the majcrity 
referred to the aotual sites of houses and 
there was a previous decision by a Munsif in 
favour cf the non proprietors in a oaase of 
1280, in whish there had been a losal- 
enquiry and in whish three Lambardars had 
given evidenee for the non- proprietors, 
In that ease, as in this, there was no 
waith-ul are entry one way or the other and 
it-was held that Tato Mazara was a village 
and not a town, but the learned Judge of this 
Court considered it to be. the kind of plase 
(being of sonsiderabla siz3 and having a 
bazar) where it might reasonably be expested 
that a sustom of disposition by the non-pro». 
prietary body would establish itself, 

Civil Appeal No. 1652 of 1918 related to 
Killa Pakka, a Sab- Division of Chabal Khan 
in Amritsar Distriet, in whieh plasa it was 
declared in Prem Singh v. Nathu Ram (8) 
that no sustom existed permitting non. 
proprietors to transfer their sites. , In this 
later appeal it was held on the following fasts 


' that the proprietors had lost the right whieh 


they possessed up to 1834 of objesting to 
the alienations both of houses and of sites by 
non-proprietors, 


(1) Sinse 1884 there had been 50 sales, 
ineluding 22 execution sales and 44 mort. 
gages, 
` (2) Two objestions only had been taken - 
to Court. Both had been unsuesessfal, one- 
being dismissed in default and the other 
without reference to the question of eys- 
tom, os 


(6) 43 P. R. 1881. 
(7) 102 P, R. 1891. . >- 
(8) 78 P. R. 1894, 
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` (8) In three suits relating to mortgages 
where the mortgagees were proprietors, ad- 
missions of the mortgagors’ ownership rights 
were made by the mortgagees. 

. (4) In six of the exesution sales the 
executing deores-holders were proprietors 
and in one sase a Jat proprietor was a 
bidder. 

On the other hand it has been laid down 

in several oases, e, g., Kharak Singh v, Alladitia 
(9) and Harsahat v, Ganga Ram (10), that 
the fast that proprietors have asquieseed in 
previous sales does not nesessarily imply a 
renunsiation of their diseretionary right to 
objest to a subseqnent sale. In Kharak 
Singh v. Alladitta (9) the Judges held fur- 
ther that it was not enough to show that in 
apartioular oase some of the proprietors 
objested without suseess and also remarked as 
follows: — 
"H Proof of partieular sales having. taken 
place‘ without objection would’ be very good 
evidence of the title of the purshassr to the 
lands astually sold. Bat while sush sales 
would giva a good title ‘to individuals in 
particular portions of the village site, they 
would not prove that the rights of the pro- 
prietary body over the remainder of the site 
- had been extinguished: and that possession, 
whether by proprietors or non-proprietors, 
had some to be the only measure of right.” 


In Maya Das v. Jan Muhammad (2) it was 


held that 31 sales and 26 mortgages, out of 
whieh 10 sales and 7 mortgages were to pro- 
prietors, were insuffi sient to establish a enstom 
in favour of the non-proprietors in Hassellan- 
wala in Gujrat Distriet.` It was remarked 
that instanses of the transfers of kaming houses 
are valoeless as proving any partisular 
rights, unless it is shown. that the proprietors 
either objested ‘unsuesessfully or did not 
objeat under eiraeumstanees whish fairly led 
to the inference that they knew the existing 
eustom to be against them, And the judg- 
ment sonoludes with the following sentenee 
whieh is emphasized for the present plaintiffs- 
respondents as applying to this or any ‘other 
sase about a site without a house on it:—- 
“No donbt aa Hassellanwala has inereased 
in size and prosperity, many substantial 
houses have been built by” non-proprietors 
under the expressed or implied condition that 


(10) 7 P. R, 1900; P, L. B. 1900, p, 145. 
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the proprietors of the village have surrendered 
their right in the site, bat it by no means 
follows from this that a eustom has been 
established by whieh all non-proprietora have . 
a right to deal with the sites of their 
houses, even when, as in the present ease, they 
are mere mud huts, without any referense to . 
the proprietors,” * 

In Buta Mal v. Ruldu (4) (Mauza Ghartal, 
Sialkot © Distriot) there were two judicial 
desisions in favour cf the non. proprietors, : 
one by an Assistant Commissioner in 1861 
and one by a Tahsildar in 1873, There were 
also seven sales from 1865 to 1884. It was 
held these were insuffisient to prove that by 
cusiom the non-proprietors oould sell even 
their houses, apart from the sites, without 
the ‘consent of the proprietors, The previous 
desisions were dismissed as not being by 
Courts of such standing and experienes as to 
garry mush weight of themselves, a8 son- 
taining no exhaustive enquiry into sustom 
and as both “ proceeding upon the erroneous 
idea that a few instanees of sales unsontested. 
prove a sustom,”’ ; 

Another ease relied on by the respondents 
and referred to by the lower Appellate Court 
is Khudayar vy. Kapur Singh (3). It was 
there.held proved that by eustom. non-pro. 
prietors sould transfer the materials of their . 


houses without the eonsent of the proprietors. ~ 


in Bhagowal in Gujrat Distriet, but this did 
not involye a power to transfer the sites also, 
The power of the proprietors to interfere with. 
the sale of sites was stated to rest on the faot 
that the sites wers a part of the shamilat deh 
of whieh the proprietors admittedly are 
owners, and ordinarily it would be for the 
person elaiming to deal with a site forming 
part of the abad? to prove that the right ta 
that partisular site had passed from the ` 
proprietary body to him, and the mere faot 
that the numerous other non-proprietors had 
acquired a title to their partienlar sites would 
be no proof of this.” It was found that there - 
were from 500 to 700 houses in the village, 
but ont of 97 sale-deeds filed to prove that 
the proprietors had abandoned their rights 
over the abadi only twenty referred spesially 
to sites as ineluded in the sale, and that in no 
gase was the deed registered, although in 
several instanses registration was gompulsory, . 
The appeal was deereed in favour ‘of tha 
plaintiff proprietors so far as the site of the 
house i in dispute was sonserned, 
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There are other rulings in favour of the 
sontention that a number of previous sales 
without objestion do not prove a eustom, but 
in most of them, including Teja Singh v. 
Mirsa Sayad Muhammad Khan (1) quoted by 
the lower Court, the proprietors also had the 
support of an entry in the wajib ul-arz and 
for that reason they need no disenssion. 
With referenes, however, to the suit of 1902 
quoted above No. (4), we are asked to notics 
that in Bhag Singh v. Kanhaya Mal (11) 
distinetion between the right to sell a right 
of residense and the right to sella site was 
resognised in Khem Karan, Lahore District, 

in that ease a non-proprietor sold a shop 
to another non proprietor in 1889 without 
objection at the time. In the following year 
the purehaser pulled down the shop and 
proeeeded to build a large pakka shop on the 
site, Sixteen proprietors immediately sued for 
possession, eontending that by the demolition 
the site besame an open site and reverted to 
the proprietors, There was, as here, no 
relevant entry in the wajib-ulare, It was 
held (a) that by the eustom of Khem Karan 
(whieh had seased to be a village and was & 
town) a non-proprietor sould not transfer 
ány proprietary right in the site of his house, 
(b) that his right to sell or. remove the 
materials was undisputed, (c) that ‘he sould 
transfer a right of residenee in the house and 
that in this particular instance there had been 
no diseontinuanee of ossupation.” The decree 
of the lower Appellate Court dismissing the 
suit was modified by the grant to the plaint- 
iffs ofa deoree deelaring them to be owners 
of the site. 
` In the present oase the sale to the appel- 
lant was of a site of four marlas whieh had a 
roofed kotha on it, with the proviso that the 
vendor was to remove the roof materials and 
was also to fell eertain kikkar trees. The 
transfer thus was not one of a right of 
residence in a eertain house. The Khem 
Karan desision apparently reeognised a dis- 
tinetion between the transfer of a site with a 
habitable house standing on it and that of a 
vacant site. In Lala Khan Ohand’s judg. 
ment of 1902 the plase then in suit is des- 
_ eribed as faur safatd and thus the situation 
was not the same as in the Khem Karan ease, 
but what Lala Khan Ohand seems to have 
intended to hold transferable by a non-pro- 


- (11) 38 P, R. 1895, 
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prietor was something less than a right 
of full ownership in the' aite whieh in 
the present suit is olaimed to have been held 
by the defendant. alienor. 


We think on sareful eonsideration of the 
evidenee and the previous authorities that 
the eoneurrent desisions of the lower Courts 
should be maintained, Cases of this nature are 
unquestionably diffieult. There is in this 
ease dissension among the proprietors and 
possibly some genuine doubt about what the 
sustom really is. The general sustom against 
unrestristed alienation by non-proprietors is 
well-established and it lay upon the defend- 
ants to prove with aertainty that a eontrary 
eustom is observed in Khan Khanan. We 
do notthink that they have done so. The 
main effect of the previous anita about Khan 
Khanan, in our opinion, is to show that there 
has been no universal acquiessenes in aliena- 
tions. We do not think that the Munsif’s” 
desision of 1902 was sonolusive as regards 
ownership rights in sites and we observe 
that nearly all the private alienations proved 
took plaae after and no doubt in sonsequense 
of that decision. The total number of aliena- 
tions also is not large aasording to the stand- 
ards adopted in several desisions of this 
Court mentioned above, The admissions in 
favour of the non proprietors by witnesses 
who are proprietors undoubtedly deserve 
serious attention, but they are eapable of 
explanation as dao to disagreement in the 
proprietary body and we do not’ think that 
they suffiee to distinguish this oase from 
Kharak Singh v. Alladitta (9) and Khudayar 
v. Kapur Singh (3) and partioularly Maya 
Das v, Jan.Muhammad (2). In the present 
suit there were non-proprietors who appeared 
as witnesses for the plaintiffs. 


The aase made out for the non-proprietors 
of Tuto Mazara in Nandu v, Punjab Singh (5) 
was oonsiderably stronger, as there were 
more alienations and only one eontest many 
years previously, in whieh the proprietors 
failed vary definitely. The evidenes of the 


three Liambardara in 1880 whieh greatly 


influeneed the desisions was elearly of mueh 
more value than that of the two proprietora 
of Khan Khanan in the suit desided by 
Maulvi Ghulam Mohy-ud-Din in 1884, for 
the latter’s testimony was not upheld in the 
final desision and its truth was questioned in 
other subsequent suits, 


— 
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For these reasons we hold that tbe appeal 
must fail and we order that it be dismissed 
with soste. 


Z Ks Appeal désmisced, 


BOMBAY HIGH COURT. 
ORIGINAL Civin Juaispiction APPEAL No, 73 
or 192]. 

November 7, 1921. 

Present :—Sir Norman Macleod, KT, 
Chief Justice, and Mr. Justices Shab. 
ABDUL HUSSEIN ADAMJI MASALA- 

O VALLA—Drrenpant—APPeLLaNt 
Versus 
MAHOMEDALLY ADAMJI MASALA- 
VALLA—Ptaixti¥#—ReEspon Dnt, 


Letters Patent (Bom.), cl. 12—Administration suit 
_-Immoveable property outside jurisdiction—Jurisdic« 
tion—Reference—Procedure, 


An administration suit is nota suit for land and 
can proceed on the Original Side of the High Court, 
even although it appears that there are immove- 
able properties, alleged to belong to’ the estate, 
outside the jurisdiction. . 

It is only when the reference commences before 
the Commissioner on the accounts being filed that 
it can be ascertained what are the contentions of 
the parties and whether the accounts filed together 
with the objections and surcharges show that there 
are properties either inside or outside the jurisdic. 
tion belonging to the estate. When claims to such 
properties are raised before the Commissioner, then 
it is a matter. for him to decide what action to take, 
and even if he is of opinion that he has jurisdictidn 
to decide questions of title to immoveable property, 
it will be open to the parties to ask him to make a 
reference for the opinion of the Conrt, when the 
Court will be in a position to decide how the dis- 
puted questions of title should be tried, 


Messrs. Jinnah and Kania, for the 
Appellant. , 

Mr. Desai, for Respondents Nos. 1; 2 
and 8, — ~ $ 

JUDGMENT.—We think that the Judge 
waa right in holding that tbe suit; being an 


administration suit, sould go on, even although 


it appeared that there were immoveable 
properties, alleged to belong to the estate, 
outside the jurisdiction, ar, in o 1r opinion, an 


administration suit is not a suit for land.- 


Jt i$ only when the referenes commences 
before the Commissioner on, the_assounts’ 
being fled that it ean be ascertained what 
are the sontentions.of the. parties and whe-. 
ther the assounts filed together with the 
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objestions and sursharges show that there 
are properties either inside or outside the 


.jurisdistion belonging to the estate. When 


slaims to sugh properties are raised before 

the Commissioner, then it is a matter for 

him to decide what astion to take, and even 

if he is of opinion that he has jurisdiction to 

deside questions of title to immoveable prop- 

erty, it will be open to the parties to 

ask him to make a referense for the, 
opinion of the Oourt, when the Oourt , 
will be in a position to daaide how, 
the disputed questiona of title.should be 

tried. But it certainly does appear that the. 
first deolaration in the deeree should not 

have been inserted as it is not in consonanes 

with the judgment, From the deslaration 

now appearing in the desree that the Court 

had jurisdistion to administer the said Kurla 
property, it would appear thatthe Court had 

already desided that the question to whom 

the Kurla property belonged should be 

dealt with in this suit. But that, as I have 

pointed out, is a question whiah falls to be 

desided hereafter. That an administration 

suit is not a suit for land seems to us to be 

obvious from the diffieulties whish might 

arise if the opposite contention should prevail. 

If an administration sait isa suit for land, 

beeause it is alleged that part of the estate 

sonsists of land, leave would have to be 

obtained when part of the land was outside 

the jurisdietion, but if all the land meu- 

tioned in the plaint appeared to be outside 
the jurisdiction, sueh land could not he 

dealt with in the suit, althongh afterwards 

it was proved that part of it was within the 

jurisdistion. A similar difficulty arises in 

this very suit, besauce all the properties men- 

tiened in the partioulars to the plaint were 
outside the jurisdietion and no leave eould have 
been granted. Now one party alleges that 

& property not mentioned in the prossedings 

whish is within the jurisdiction belongs to 

the estate; and if the snit must be treated 

as a suit for land, then leave ought to have 

been obtained before the suit was filed and 

ones the suitis fled without obtaining leave, 

if leave is neoessary, the defest oannot be 

remedied, 


The order, therefere, whiah we make onthe ` ` 


appeal is that the dearee ba amended by 
striking out the first deelaration., 
Costs of the appeal to be sosts in the sait, | 
Z K. Decres amended, | 


M. LT, 493; 25 M u. J, 893, Mahomed v Ganapati, - 
~ 138 M: 277;-4 Ind,- Dec. (Nis) 905, Muppidi, Papaya : 
V, Ramana, TM. 85; 7 Ind, Jur. 695; 2 Ind. Dec, ., 
(NS. 644, Jama” Saheb v, Murgaya Swami, 10 B, ` 


‘of each’ other, 
foreign and outside legal conceptions, 
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PRIVY COUNCIL. 
“APPRAL ‘FROM TAE Mapas Hiag Court. 
July 5, #921, : 
‘Present:—Lord Buokmaster, Lord Dunedin, 
Lord Siaw and Mr Ameer Ali. 
Sri VIDYA VARUTAL THIRTHA 
> SWAMIGAL—DEFENDANT— APPELLANT 


YEN SUN 


| BALUSAMI AYYAR AND orners— — 


PLAINTIFHS—- RESPONDENTS. 


Hindu’ Law—Charitable endowments——Mutts, in- 
cidents of—-Maitathipathe, ‘legal character of—Per- 
manent lease of ordinary mutt property by matathi- 
pathe —No justifying necessity or special custom proved 
— Lessee in possession for more than 12 years under 
successor to matathipathe —Lessee does not acquire 
title by adverse possession—-Limitation Act (IX of 1903), 
$. 10, Sch. I, Arts. 184, 144, applicability of. 


There are two systems of law in force in 
India, ‘Hindu and Muhammadan Laws, both 
self-contained and both wholly independent 
and wholly independent of 
8 In each 
there are waell.recognised rules relating to their 
religious and .charitable institutions. It would 
be -a serious inroad into the rights of Hindus and 
Muhammadans if the rules of the Hindu and 
Muhammadan Laws are to be construed in the 
light of legal’ conceptions borrowed from abroad, 
amlesa” pérhaps where they ‘are absolutely, so to 


“speak, in pari materia. [p. 164, col. 2.] 


-s Véidyapurna Tirtha Swami v. Vidyanidhi Tirtha 
Swami, 27 M. 485; 14 M. L, J. 105 and Kailasam 
Pillay v. Nataraja “Tambiran, 5 Ind Cas 4, 33 M, 
265; T M.‘L. T. 15-9 M. +. T 778, referred to. 


‘A “trust” in the'sense in which the expression is 
used in English Law ig.unknown in the Hindu 
«aystem, pure-and simple [p. !64,col. 2; p 165, col 1.3 

Under Hindu Law the image of a deity of the 
Hindu. pantheon is a “juristic entity” “vested with 


the capacity of receiving gifts and holding property" 


Hindi: religious institutions, such as Mutts, and 
Various others known under different names, are 
regarded as pos‘essing the same “juristic” capacity, 
and gifts are made to them eo nomine. The heads 
of these institutions have ample discretion in the 
application’ of their funds, but always. subject to 
certain obligations governed by custom and usage 
Called by whatever names, they are only the 
‘managers or custodians of the institutions In no 
case is any property “conveyed” to or “vested” in 
them, nor are they “trustees” in the English sense 
of the word, althongh they are answerable as trustees 
in ae sense for maladministration. [pe 163, 
col, 1, " 

| Sammantha Pandara v, Sellappa , Chetti, 2 M. 175; 
8 Ind,- Jut. 55% Ind’ Dec. (Nès.) 393, Giyana 


” Sambandha Pandara Sannadhi v Kandasami Tam. 


biran, 10 M. 875;-8 Ind . Dec, -'N. 8). 10:5, Muthu- 


samier v, Sree Sree Methanitht Swamiyar Avergal, 19 © 


Ind Oas. 694; | 3:3) M.-W.°N.°38%;° 38 M. 856; 18 


a+ 
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34; 5 Ind. Dec, (xN. s.) 406, Madho Kooery v, Tekai 
Ram, 9 O. 411;11 ©. L. R. 608; 4 Ind, Dec. (xs) 
922, Sathianama Bharati v. Saravanabagi Ammal; 18 


` M 246; 4 M''L. J. 223 6 Ind. Dec (N s 585, 


Chockalingam Pillai v. Rayandi Chettiar, 19 M, 
485; 6 ML. J. 247; 6 Ind. Dec, N g2 1049, 
Jewun Doss Sahoo v. Shah Kubeer-ood-leen, 2 M. 
I, A. 390;6 W. R. 8 (P, O.); 1 Suth. P. O. J. 100; 
1 Sar. P. O. J. 206; 18 H. R. 848 and Muhammad 
Rustam Ali Khan v. Mushtaq Husain, 57 Ind. Oas. 
329; (1920) M. W. .N. 565;.89 M. L. J.263:12 L, 
W. 689; I8 A. L. J. 1089; 28 M. L. T. 220;47 I. A. 
224; 82 O. L, J. 471; 42 A. 609; 25 C. W. N. 122; 1 


. P, W. R. 193) (P, O.), referred to. - 


A Matathipathe cannot, in the absence of justifying 
necessity or special custom, grant a lease of Mutt 
property to endure beyond his lifetime. [p. 173, col. 1.] 

In 189! the’ Matathipathe of a Hindu religious 
institution in the town of Madura granted a per- 
manent lease of certain lands which were “ordinary” 
Mutt property, not appropriated to any specific 
purposes. The Matathipathe died shortly after. 
wards, bat his successor who held office till 1906 


. continued to receive rent from the lessee. The 


present head of the Mutt, who succeeded next, 
became aware of the transaction of 1891 in 1908. 
Meanwhile the lessee had granted a sub-lease of 
the lands which wag to expire in 19 2. Before its 
expiry, however, the sub-lessee took a direct fresh 
lease from the present Matathipathe. The. lessea 
in 19:8 sued his sub-lessse and the Matathipathe 
for declaration of title, for ejectment and for 
possession, alleging that he had acquired a good 
title against the Mutt under Articles 134 and 144 of 
the Limitation Act: . 
' Held, that as Article 184 of the Limitation Acb 
related to cases of specific trust and property “con. 
veyed in trust,” and was controlled by section 10 of 
the’ Act, it had no application to the present case; 
nor had the lessee acquired any. title by adverse 
poagession under Article 144 of the Limitation Act 
for, in the absence of justifying necessity or, 
special custom, the permanent lease granted by the 
Matathipathe expired at his death, after which the 
receipt of rent by the next Matathipathe must be 
considered to have been with the knowledge, which 
must be imputed to him, that the tenancy created 
by his predecessor ended with the predecessor's life 
and could, therefore, only be properly referable to a 
new’ tenancy created by himself and that under 
these circumstances the proper inference was that 
the tenancy of the lessee did not become adverse 
till the death of the second Matathipathe in 1906, 
[p. 16°, col. 4; p 173, col 1&2]. ° 
Dattagiri v. Dattatraya, 27 B. 363; 4 Bom. L. R. 
748, Behari Lal v Muhammad Muttaki, 29 A. 482; 


: A. W. N. (1898) 123; y Ind. Dec. (N. 8.7 669 (F. B.}h 


Nilmony Singh v. Jagabandhu Roy, 23 O. 536; 12 
Ind. Deo. (N. s ` 367, disapproved, 4 
-Abhiram . Goswami Mohant v, Shyama Charan 
Nandi, 4 Ind. Oas. 449; 86 O. 1003; 36 L A. 143; 
10.0. L. J. 284; 6 A. L. ds 857; 11 Bom, L. R. 
1234; 19 M. L. J. 530; 14 0. W. N. 1 (P.O), fol 
lowed, : ; 

Prosunno Kumari Debya vy. Golab Chand Baboo 14 
B. Le R. 450: 21, A. 145; 3 Sar. P, O. J. 448; 23 W. 
R. 253; 3 Suth. P, O. J. 102 P.O), Konwar Doorga- 
nath Roy v: Ram Chander Sen, 20, 341; 41 A 52; 
3 Sar, P. C. J, 681; 1 In@, Dec, (N. s} 508 
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Shibessouree Debia v. Mothooranath 
Acharjo, 13 W, R P. O. 18; 13 M L A. 270 at p. 
276; s Suth. P. O J, 300; 2 Sar, P. O. J. 696; 20 B. 
R 552, Palaniappa Chetty v. Sreamath Deivasikamony 
Pandara Sannadhi, 39 Ind.. Oas 722; 1917; M. W. 
N. 607; 44 1 A. 147; 210. W, N. 729; 15 A. L. J. 
485; 1 P. L. W. 8697:38 M. L, J. i; 19 Bom L, R. 
567: 22 M. L. T. 1; 28 0, L J. 153; 40 M. 709: 6 L. 
W. 222 (P: O.), Ram Parkash Das v. Anand Das, 38 
Ind. Cas, 688; (1916) 1 M. W. N: 406; 200, W., N. 
802; 4 A. L J. 621; 31 M. L. 3.1;18 Bom. L. R. 
490; 3 L. W. 556; 24 OL. J, 116; 48 O. 707; 20 M, 
L. T. 267; 48 I. A 78 (P. 0.1, St Mary 
Magdalen, Osford v. Attorney-General, (1857 ) 6 BH. L 
U. Led; 25 L. J. Oh, 620; 3 Jur. ix. s. 676; 5 W. R. 
7:6; 10 B. R, 1967; 29 L. T. o s. 264: 108 B R. 
62, Narayan Manjaya v. Shri Ramchandra Devasthan, 
27 B. 873; 5'Bom. L. tt, 24. and Piran v. Abdool 
Karim, 19 O, 203; 9 Ind. Dec, (N. 8.) 581, referred 
to, : 
Appeal from a judgment and desree of 
the High Oourt of Judisature at Madras, 
dated 19th Oatobrr 1916, reported as 40 Ind, 
Cas. 531, against a judgment and deeree 
of the Subordinate Judge, Ramnad at Madara, 
in Original Suit No, 61 of 1914. 

Mr, Olausen, K. O, and Mr. Kenworthny 
Brown, for the Appellant. 

Mr, DeGryther, K. C., and Mr. E, V. L, 
Narastmham, for the Respondents. 

JUDGMENT. 

Me. Ameer Aui.—The suit -that has given 
rise to this appeal relates to sertain lands 
lying io the Town of Madura in the Madras 
Presideney whieh admittedly belong to an 
old Mutt (Math) situated within the Mysore 
State. The origin, development, and ratson 
d'etrs of thess Mutts have been dissussed in 
a number of sanes desided in the Madras 
High Oonrt to some of which their Lord- 
ships propose to refer in the sourse of this 
judgment. In their general charasteristies 
they are almost identieal with similar 
institutions in Northern India and in the 
Bombay Presidensoy, The -heads of these 
foundations bear different designations in 
. respeet of the rights and insidents attached to 


the offiae; the differance arises from the suse 


toms and usages of eash institution, The 
superior of this particular Mutt has been 
called 


same idea of headship; At the time this 
aotion was brought, the 26th defendant 
held the -offse of Matathipathe. - 
singe diei and the -prezent appellant is the 
head of the inatitution. 
yasa was the -Matathipathe and he on the 


in these proceedings’ Matathipathe 
and sometimes Pandara Sannadhi,, whieh 
their . Lordships understand sonnote | the: 


He © has 


In 1841 one Srini-: 


17th Marah of that year granted to the 2nd 
plaintiff, a near relative, a permanent lease 


‘of the lands in suit, on a small quit rent of 


Es. 24 ayear, Shortly after the grant of 
the lease Srinivasa died, and was sueseeded 
by one Samudra, who held the oeo until 
1406. On his death the now deseased 
defendant No. 26 besame the head. In 


"1902 the seeond plaintiff sub-leased the lands 


to the first and seeond defendants for a 
period of ten years, 

Sinoa 1904 the Mutt has been sien the 
management of the Mysore State under a 
piwaer-of attorney, exssutel at first by the 
Matathipathe S:mudra and afterwards by 
his suaesassor, in fayour of the Dewan and 
his susesessora-in-offise. About the’ same 
time.the segond plaintiff sonjointly with his 
son (the third plaintiff) assigned their right 
and interest in the lands in suit to the firat 
plaintiff. It is in evidensa and, Ba faras 
appears from the judgments of the twa 
Courts in India, does not appear ta be 
contradisted, that ii was only in 1903 that 
the representative of the Dewan acting 
under the power granted by the Matathi. 


pathe became aware of the transaetion of- 


1891 under whieh the plaintiffs olaim title, . 


The sub-lease ereated in 1902 by the sesond., 
plaintiff in favour of the first and sseond ` 


defendants was .to have expired in 1912, . 


But before its expiry they obtained a lease 
for 17 years from the representative of the 
Dewan. They are now in possession of 
the lands ia suit under this lease. The 
plaintiffs are and were at the time they 
brought their suit on the 5th Marah 1913, 


in the Court of the Subordinate Judge of 


Maduras, admittedly ont of possession, 


The present action is for deolaration of title | 
and for ejestment and possession, prinei- . 


pally direated against the Matathipathe as 


x. 


the head of the Mutt and the first and sesond | 
defendants, lessees, holding possessions under . 


him. ‘Toe other defendants have been join- 


‘ed as partias apparently in seonsequenss of © 


asrtain rights they possass or aeons under 


those defendants, 

lhe plaintiffs base their. title on. two 
grounds: Firstly, that the permanent 
lease. under whieh they elaim was sereated 


undar eireumetanses that would bind not. 


only the grantor but all his. auseessors;. and 
sesoadly, 


that even if: the lease was not 


valid they had aequired a title under the | 
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Statute of Limitation by adverse possession 
. for over twelve years from the date of the 
grant, 

Their sase throughout has been that 
Srinivasa was a “trustee” and that all his 
suecessors are “ trustees,” that the lands 
were granted on a “specifie” trust, and 
that sonsequently under Artisle 134 of the 
First Sshedule of the Indian Limitation Aet 
(IX of 1908) they have asquired a good title 
against the Mutt. 

The Matathipathe sontroverted both 
allegations. He denied that the alienation 
by Srinivasa was of such a eharaster as 
would bind the Mutt; he further denied 
that he and his predeacasore were ' trustees” 
‘of the Mutt or thatthe sesond plaintiff or bia 

. assignee had aequired any right to the Matt 
lands by adverse possession, On- these 
sontentions, two points arose for deter- 
mination whieh sare embodied in the frst 

. two issues. The Trial Judge, after giving the 
substanee of the gesond plaintiff's avidensa 
and of the other witnesses, formulates the 
-position whish the Pleader took up, 

He sontends,” says the learned Judge, 
“that the plaint property is trust property 
set apart for the worship of the titular deity 
of ths Mutt, that the head of the Mattia a 

- trustee merely, and that tbe permanent 
lease to sevond plaintiff is an alienation of 
Mutt property and that 26th defendant at 
this distanes of time sould possibly. have 
no right to sueh property, The alienation 
being ab initio void, the «6th defendant 
had no right to plaint property as he 
sueceeded only in 1906 and first plaintiff 
had perfested his title by adverse possession 
for over twelve years.” 

The Subordinate Judge nagatived this 
eontention; he held upon the admissions of 
the sesond plaintiff that the property in suit 
was ‘ordinary Mutt property” and was 
not set apart on any spesifie trust; that 
the head of the Mutt was not a “bare 
trustee,” as it wasadmitted that the in- 
some was at his absolate disposal and that 

. none had a right to question him about 
it, 

He found also that the seeond plaintiff took 
the lease with full knowledge of the sharaster 
of the endowment and had learnt on 
enquiry that “he eould not safely purehase 


With regard ‘to the question of estoppel 


arising from the alleged aseeptanes of rent 
by the 26th defendant as the plaintiffs son- 
tended, the Subordinate Judge held:— 

“tn faet the frst plaintiff never paid 
money as rent and the 26th defendant or 
his agent never accepted payment with 
knowledge that the payment was as rept 
for plaint property. In these ciranmstanses, 
I find that these defendants are not estop- 
ped from denying plaintiffs’ title. I find this 
issue against plaintiffs.” 

He acssordingly dismissed the suit save 
and exsept in respest of a money elaim 
against the firat and seeond defendants, 

The plaintiffs appealed to the High Oourt 
of Madras, whieh reversed the Trial Judge's 
order and deereed the alaim. The learned 
Judges do not negative the finding of the Srst 
Court that the ascond plaintiff took the leass 
with noties. But they sonsidered that the 
matterin dispute fell within Article 134 re- 
ferred ta above. They summed np their son- 
slasion in the following words: “that the 
lessor intended to grant, and the lassoe ine 
tended to asquira,an inésrest greater than 
thea transferor wai sompstent to alienate, and 
all the reqairements of Artisle 134 have baen 
aomplied with.” 

Tne findings of the learned Judges on 
the issue relating to limitation and the 
aquisition of right by adverse possession 
require noties. They deal firat with the 
question of justifiable-neeessity, whieh they 
deside against the plaintiffs. They say: 
“there is no doubt that the head of a Mutt 
sannot in the absense of nesessily bind his 
suaseasors-in ofiss by a permanent lease 
at a fixed rent for all time.” And then 
add: “There is no allegation, mueh less 
proof, of any susk nesessity, The first eon- 
tention must ba rejeeted.”’ 

They then proseed to disenas the nature 
of the endowment in question and the 
position of its head, Their finding on thie 
point is important; they say as follows:— 

“In eonneetion with the seecnd point a 
question arises as to the nature of the 
endowment and the position of the head 
of the Mutt in relation to it. The exnaet 
terma of the origiral grant are- not in evi- 
dence. It was sonssded in argument ébat 


the. grant was made by one of the*Naieken 


dynasty of Madara, The ease for the 


` pppellants. is that the endowment was for 


a #pesifle purpose, $. 6., for the worship og 


i 


i6d 


Gopalakrishnaawami, who is deseribed by 
. defendanta’ first witness as the ‘titular deity of 
the Mutt.’ The svidense does not support 
this sontention and it has been found against 
in the lower Court. A statement made 
by a loeal agent of the Mutt during the 
Inam Commission inquiries is relied upon 
for the appellants. It was spparently 
unsupported by any dosumentary evidense, 
The dessription pf the Inam As given at the 
sloso of the inquiry is that it was granted 
‘for the support of Vyasaraya Matam’ 
(Exbibit L). Compare also dessription in 
Exhibit F. The evidense for the defendants 
is that the income from this property is not 
appropriated to any partienlar purpose but 
forms part of the general funds of the 
Mutt. I think the grant must be held to 
have been made for the general purposes of 
the Mutt.” 

They thus ` aononr with the First Oourt 
that there was no “spesifio trust” which 
was the foundation of the plaintiffs’ ease. 
But after examining some ‘of the ‘judgments 
of their own Oaurf, they apparently felt 
eonstrained to hold that the desision of this 
Beard in Ram Parkash Das y. Anand Das 
(1) had orystallised the law on the subjest, 
and definitely deelared the Mohant to bea 
“trustee.” It in to be observed that in 
that ease the desisionrelated to the office 
of Mohant, but in the sourse of their judg- 
ment their Lordships soneeived ‘it desirable 
to indicate inter alia what upon the evi- 
denae of the usages and eustoms applisable 
to the institution with whieh they were 
dealing, and similar institutions, were the 
duties and obligations attashed to the offiee 
of superior; and they ured the term 
“trustee” in a general sense, as in pre- 
vious desisiona of the Board, by way of a 
som pendious expression to sonvey a ‘general 
eonseption of hose obligations. They 
did not attempt to define the term or to 
‘hold that the word in’ its epesifie sense is 
‘applisable to the laws and ‘usages of the 
sountry. As pointed ont by their predeaeasors 
in Greedharee Doss v. Nundoktssore Dess Mohunt 
(2), “The only law as to these Mohants 
(1) 83 Ind, Cas, 583; (191€) IM, W. N, 406; 20 
o. W. N. 802; 34 A, L. J. 62l; 81 M.L, J. Jy 18 


` Bom, L 
i 707; 20 BM. L, T, 267; 43 I, A. 78 (P,-C 
(2) 11 M.I. A. 405 at pp. 419, 428; k W, R. P. O. 


N 


25; 2. Suth, P. Q. $ — 2 Sar, P. O. J. 206; 20 
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and their offiees, funetions and duties is to be 
found in eustom and -prastiee, whieh is to 
be proved by testimony.'’ Generally speaking, - 
however, the duties and obligations resting 
on the superior indisatedin Ram Parkash 
Das v. Anand Das (1) do not seem to vary. 
In this partieular institution the position of 
the Matathipathe in' relation to the Mutt 
was olearly established by testimony aud 
soneurrently found by both Oourts. Bat 
the learned Judges misaapprehended their: 
Lordships’ judgment and  proseeded to 
hold that as Srinivasa who > granted tha 
permanent lease was a ‘trustee,’ his aot 
fell under Artisle 134; To this Artisle their 
Lordships will presently refer. Before 
doing so,- however, they sonsider it neoss- 
sary to observe that there are twn systems 


‘of law in foras in India, both self-sontained 


and both wholly independent of eash other, 
and wholly independent of foraign and 
outside legal conseptions. In eash there 
ara well resognised rulea ralating-to their 
religious and- sharitable institutions. From 
the year 1774the Legislature, British and 
Indian, has affirmed time after time the 
absolute enjoyment of their laws and eus- 
toms so far as they are not in-sonfliet with 
the statutory laws, by Hindus and Maham- 
madana, It wotld, in their Lordships’ 
opinion, be a serious inroad into their rights 
if the rules of the Hindu and Mahamma- 
dan Laws were to be aonstrued with the 
light of legal soneeptions borrowed from 
abroad, unless perhaps where- they are 
absolutely, so: to speak, in part materia, 
The vies of this method of sonstruetion by 
analogy is well illustrated in the oase of 
Vedyapurna Tirtha Swami y. Vidyanidhi Tirtha 
Swami (5), where a Mohant’s position was at- 
tempted to be explained by somparing it with 
that of a bishop and of a benefieed olergy- 
man in Hnoglend under the aeselesiastieal 
law. It waa oritisised, and rightly, in their 
Lordships’ opinion, in the subsequent oase, 
whish arose also in the Madras High 
Ooart, of Katlnsam Pillay v. Nataraja 
Tamtiran (4). To this judgment their Lord- 
ships will have to refer further later on. 

It is also to be remembered that a “trust,” 
in the sense-in whieh the- expression is 


(3) 27 M. 435; 14 M, L. J. 108, 
(4, 5 Ind, Cas. 4 83 M. 265; 7 M; L, T, 4; 19 M, 


1 Via || : 
+ 
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‘used in English: Law, is unknown in the 
‘Hindu system, pure aid simple. (J. O. 


Ghose, “Hindu Law,” page 276.) Hindu piety - 


found expression in gifts -$o -idols and 
images sonsesrated and installed in temples, 
réligions institutions of every kind, and 
‘for all purposes soncidered meritorious’ in 
the Hindu sosial and religious system, to 
Brahmins, Goswamis, Sanyasis,-ete. ‘When 
the gift was to á holy person, it sarried 
with it in terms or by usage and eustom 
eertain ‘obligations. -Under the Hindu Law 
the i image of a deity of the Hindu pantheon 
is, a8 has been aptly salled, a: i jaristio entity” 
vested with the oapasity of ressiving gifta 
and holding property. Religious institutions, 
known under different names, are regarded as 
possessing the same: juriatis” sapasity, and 
gifts are made to thom eo nomine, In- many 
eases in Soathern India, espesially where the 
diffusion of Aryan Brahmanism was -essential 
for bringing the Dravidian peoples under -the 
religions rule of. the Hindu-system,- sollegés 
and monasteries under the names of Mutt 
were founded under spiritial teashers of 
recognised ganctity. These men had and 


have ample dissretion in the applisation of- 


the funds of the institution, but always 
subjest to sertain obligations and ` duties; 
equally governed by oustom and usage, 
When the gift ‘is direstly to an idol or a 
temple the seisin`to somplete the gift -is 
necessarily effected by human: agenoy, 
Oalled by whatever name, he, id only the 
manager and oustodian of the idol or the 
institution, In -almost every sase he is 
given the right to a part‘of the usufruot, 
the moje of enjoyment and the amount of 
the usufrust depending again on usage and 
gustom. “Ta tO casa was the property 
eonveyed to or vested in him, nor is he a 
“trustee? in the English sense of the 
term, although in view of the obligations 
and duties resting on him, he is answer- 
able as a trustee, in the general sense for 
maladministration. 

The aonseption of a trust apart from a 
gift was iutrodused in India with the 
establiahment of Moslem rule. And it is 
for this reason: that in*many doenments 
of later times in parts of the sountry where 
Muhammadan infinensee has beən ` pre- 
dominant, sash as Upper. India : and the. Oar. 
natie, the expression wakf is used to express 
dedigation, 


"means 


-religious endowments. 


should extend | 
- down, 


Bat the a TA NE Law relating to 
trusts diffa fundamentally from the 
English Law. It owas its origin toa rule 
isid dowa by the Prophet òf Islam; and 
“ibo tying up of property in the 
ownership of Goad the Almighty and the 
devotion of the vrofits for the banoft. of 
human beings.” When ones it is deslared 


‘thata partisular pronerty is wakf, or any, 


sush expression is used as implies wakf or tha 
tenor ot the doaument shows, as in the ease 
of Jewun Doss Sahoo v. Shah Kubear ood deen 
(5), that a dedisation to pinus or charitable 
purposes is meant, tho right. of the wakif 
ia extinguished and the ownership is trans- 
ferred to the Almighty, The donor may 
name any meritorious objest as the resipient 
of the benefit, The manager of the wakf is 
the mutwalli, the governor, superintendent, or 
eurator, In Jewun Doss Sahoo's case (5) the 
Judisial Committee sall him -“prasurator.” 
It related to a Khankah, a Muhammadan insti- 
tution analogous in many respests to a Matt 
where Hindu religious instruetion is dispensed. 


-The head of these Khankahs, whish exist in 


large numbers in India, ia salled a sayy ida. 
nashin. He is the teastier of religions doe- 
trines and rales of life, and tha manager 
of the institution and the administrator of 
ita ` charities, and has in most sasesa larger 
interest in the usufrost than an ordinary 
mutwallt, But neither the sajjadanashin nor 
the mutwalli has any right in the property 
bslonging to the wakf; the Property is nof 
vested in him and he is not a “trustee” in the 
teshnioal sense. 

. It was in view of this fundamental 
differance betwaan the juridieal eonsaptions 
on whieh the Hoglish Liw relating to trusts 


-is based, and those whieh form the founda- 
. tions of the Hindu and the 
-systems that the Indian Logislature in nast- 


Mohammadan 


ing’ the Indian Trusts Act (II of 1882) 
deliberately exempted from its ssopa, the 
rales of law applieable to wakf and Hindu 
Sestion 1 of that 
Aet, after deslaring when it was to some 
into foros and the areas over whieh’ it 
‘in the first instanee,” lays 
“but nothing herein sontained affests 
the rules of Muhammadan Law as to wakf, 
or the mutnal —— oË. the menibers of 

(6) 2M. I. A. 390; 6 W. Bae. a); 1 Sath, P, 
ad, OO ARAN P, C. J, 206; 18 D, $, 348, 0 
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an undivided family as determined by any 
eustomary or personal law, or applies to 
poblie or -priyate religious or sharitable 
endowments... Seetion 3 of the Aet gives 
a definition of the word trust“ in terma 
familiar to English lawyers. It says:— 

“A ‘trust? is an obligation annexed to 
the ownership of property, and arising ont 
of a eonfidense reposad in and saesepted by 
the owner, or deslared and aesepted by him, 
for the benefit of another, or of another and 
the owner; the person who reposes or declares 
the eonfidence is oalled the ‘author of the 
trust’; the person who acsepts the confidense 
is called the ‘trustee’; the person for whose 
benefit the eonfidenee Is aseepted is oalled 
the ‘benefisiary’s ; the subjest- matter of the 
trust is oaled “trust: ‘property’ or ‘trust. 
money’; the ‘benefieial interest’ or ‘interest 
of the beneficiary is fis right against the 
trustee as owner of the trust-property; and 
the instrament, if any, by whieh the trust 
is deslarsd is called the ‘instrnment of 
trast,’ ” 

In this eonnesticn it may be observod tha’ 
in the ease of Muhammad Rustam Ali 
Khan v. Mushtaq Husain (6) the dedisation 
was of spesifig property sreated by an instru. 
ment salled a “trustes- namah.” Lord Buek. 
master, delivering the judgmsnt of the Board, 
daalt thus with the objeetion as to the validity 
of the doeumenit:— 

"Lt is argued,” said the noble Lord, “that 
ths ‘trustea-namah’ mast have dealt with an 
intereat in immoveable property, for otber- 
wise the trustess sould have no right to 
maintain the suit; and susah an argument ai 
first sight makes a strong appeal to those 
who are aceustomed to administer the English 
Law with regard to trustees. I} needs, bow- 
ever, but a slight examination to show that 
the argument depends for its validity upon 
the assumption that the trustees of the wakf- 
nama in the present sase standin the same 
relaticn to the trast that trustees to whom 
property had been validly assigned would 
stand over here, Sneh is not the ease. The 
wakfnama itself does not purport to assign 
property to trustees,” 

In 1810 in the Bengal Presidensy, and in 
1817 ia the Madras Presideney, tha British 


(6) 57 Ind, Oas. 389; (1920) M. W. N. 585; 39 M, 
L, J. 263; 13 L. W. 539, 18 A. L. J. 1039; 28 M, L. 
T, 220; 47 I. A. 224; 32 O. L. J. 471; 42 A. 609; 25 O. 
wW, N. 132; lP, W, & 1991 (P Ode 


= 


. their own 


Government had assumed eontrol of all the 
publie endowments and benefastions, Hindu 
and Muhammadan, and plased them under the 
sharge of the respeetive Boards of Revenue. 
In 1863, under sertain influenees to whieh it 
is unnecessary to refer, the Government son- 
sidered it expedient to divest itself of the 
sharge and sontrol of these institutions, and 
to place them under the management of 
respestive ereeds. With- this 
objest, Aet XX of 1863 was onacted: a 
system of sommittees was davised to whom 
were transferred the powers -vested in Gov- 
ernment for the appointment of “managers, 
trustees and superintendents”: rules were 
enasted to ensure proper management and 
to empower the superior Court in the Diss 
triet to take sognisanea of allegations of 
misfeasanee - against the managing authority. 
Their Lordships are not giving a sume 
mary of the Ast, but indieacing only its — 
general features. The Ast sontains na 
definition of the word “'trastee”; it uses 
indifferently and indiscriminately the terms 
‘manager, trustee or superintendent,” 
slearly showing that the exprassions were 
used to eosnnote one aud the same idea of 
management. After the enastment of 1863 
the sommittees, to whom the endowments 
were transferred, were vested, generally 
apsaking, with the same powers as the 
Government had possessed before in respect 
of the appvintment of ‘managers, trustees or 
superintendents.” 

Artisle 134 of tbe First Sabedule to the 
Indian Limitation Ast (IX of 1908) isin 
these terms:— “To resovor possession of im» 
moveable property sonveyed or bequeathed- in 
truat or mortgaged and afterwards trans» 
ferred by the trustee or mortgagee for valuable. 
consideration,’ the period pressribed for: the 
institution of theauit is twelve years “from 
the date of transfer.” In the old Ast XV- 
of 1877 the words were purehased from 
the trustees or mortgages,’ Toe alteration 
was made with the objet of inaluding par- 
manent leases in transsetions of the eharaeter 
contemplated in the Artiele, 

Artiele 14+ ia, as pointe? out in- Abhiram 
Goswami Mohant v. Shyama haran Nandi 
(7), coutrolied by sestion .0 of tie Limitation 
Asi, whieh runs tbus: — 

(7) 4Ind Cas. 449; 26 O. 1009; 36 I. A. 148; 10 
O. L, J. 254; 6A, L.J. 857; LL Bom. L. R. 1234; 19 
M, Ly Jy 590; 14 Q. W: N: 1 (P, O) 
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“Notwithstanding anything hereinbefore 
eontained, no suit against a person in whom 
property has beeome vested in trust for any 
spesie purpose, or againat his legal repre 


sentatives or asaigns (not being assigns for 


valuable sonsideration),for the purpose of 
following in bis or their handa sueh property 
or the proeeeds thereof, or for an aesount of 
sueh property or proseeds, shall be barred by 
any length of time.” 

The language of sestion 10 gives the slue 
to the meaning and applisability of Artisla 
134. It elearly shows that the Artiola refers 
to eases of Speoifie trust, and relates to. prop- 
erty “eonveyed in trust.” Neither under 
the Hindu Law nor in the Muhammadan 
system is any property ‘“sonveyed” to a 
shebatt or. a muitoulli in the ease of a dedisa- 
tion, Noris any property: vested in him; 
whatever property he holds for the idol or 
the institution he holds as manager with 
esrtain beneSeial interests regulated bysustom 
and usage. Under the Muhammadan Law, the 
moment a wakf is ereated all rights of prop- 
erty pass out of the -wakifand vest in God 
Almighty, The surator, whether sailed 
mitwallt or sajjadanashin, or by any other 
name, is merely a manager. Heis eartainly 
not a “trastee”’ as understood in the English 
system, 

In Sammantha Pandara v, Sellappa Ohetit 
(£) the position ofthe superior in relation 
to the properties of the Mutt . was laid 
down iu terms. whish have an important 
bearing on the present sass, The learned 
J adges gay there:— 

“The property isin faot attached to | the 
ofiso and passes by inheritance to no one 
who does not fill the ose. Itisina sertain 
coase trast property; it in devoted to. the 
mainten>znoee of the establishment, but ths 
superior has large dominion over it, and is 
not’ asconuntable for its management nor 
for the expenditure of the income, provided 
be does not apply it to any ‘purpose other 
than what may fairly be regarded as in 
fartheranse of the objects of the institution, 
Acting for the whole institution he may 
sontraet debta for purposes sonnested with 
his matiam, and debis so sontrasted might 
be resovered from the matéam property and 


* 


(9) 2M. 175; 8 Ind, Jur, 558, 1 Ind, Deo. (N. s.) 


would devolve as a liability on his sueeessor 
to the extent of the assets reseived by 
him.” 

The origin and nature of these Mutts 
were again sonsidered at great length in a 
ease whieh arose in the same Oourt in 
1885, In this ease, Giyana sambandha 
Pendara Sannadhi v, Kandasamt Tambiran 
(9), the learned Judges pronouneed that the 
bead of the institution held tha mattam 
under his sharge, and its endowment in trust 
for the maintenanes of the Mutt, for his own 
support, for that of his dissiples, and for the 
performanse of religions and other sharities 
in sorinestion therawith saesording to usage. 
An almost identieal question ‘game up for 
eousideration in 1904 in Vidyapurna Tirtha 
Smami v. Vidyanidhi Tirtha Swami (8) 
already referred to, In this sase the -learned 
Judges, after an elaborate examination of ` 
English institutions whieh they sonseived 
to be anafogous to Hindu Mutts, same to 
the sonelüsion that whilst a dharmakaria 
of a templs who has spesifie duties to 
perform might be regarded as a trustees, the 
superior of a Mutt is not a trustee but a 
‘life tenant.” 

The same question in —— form same 
up again for eonsideration in 1902 before 
a. Divisional Beneh of the Madras High 
Oourt in the ease of Katlosam Pillai v. 
‘Nataraja Tambtran (4), The learned Judges 
bafore whom the point arose eonsidered that 
the view taken in Vidyapurna Tirtha Swame 
yv, Vidyantdhi Tirtha Swami (3) was in 
sonfliet with that propounded in the two earlier 
eases Sammantha Pandura y. Sellappa Chette 
(8) and Gtyar.a Sambandha randara Sannadhi 
y. KXandasami Tambiran ($), and referred 
the question to a Fall B. nah, Tne referense 
was in these terms: “Does the -head of a 
Mutt hold the properties eonstituting ita 
endowment as a life-tenant or as a trustee?” 

The Offiaiating Chief Justiee expressed 


-his opinion in the following terms :— 


“I think, then, that it eannot be predi- 


‘gated of the head of a Mutt, as susb, 
.that he holds the properties sonstituting its 


endowments: as a life-tenant or asa trustea. 
The incidents attaching to the properties 
depend in sash sase upon -the sonditions 
on whieh they were given, or which may 
be inferred from the long-sontinued and 


(9) 10 M. 375, 3 Ind. Dec. (N. e) 1016, 
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‘well-established usage and oustom of the 
` institation in respeet thereto,” 


Mr. Justice Wallis substantially agreed 
in this view. 

Mr. Justice Sankaran Nair pointed out 
that in the ease. of these Mutts:— 

“Any surplus that remains in the hands 


-of the Pandara Sannadhi, he is ” expected 


to utilise for the spiritual advancement 


-of himself, his dissiples or .of the psople. 


- But his diseretion in this matter is unfet- 


‘he is not bound to utilise the surplus, 


- monies whioh are indispensable, 
be only a sharge on the insome in his © 


“ not at hia disposal.” 
- of opinion 


re 


tered. He is not assountable to any ons gh 

a 
may leave it to aeoumulate.” 

And he further added, “It is also true 
in my opinion that he is under a legal 
obligation to maintain the Mutt, to support 
the diseiples and to perform sertain sere- 
That will 


hands and ddes not show that the surplus is 
In the ‘result, he was 
“that in the absense of any 
evidence to the sontrary, the Pandara San 


: nadhi (the superior) as sush is nota trustee, 
` He is not also a life-tenant for the reasons 


already stated,’ All three Judges agreed in 
thinking that if any spesifie property waa 


- gpesifieally entrusted to the head for epesifia 
~ purposes he might be regarded a “ trustee ” 

. with regard to that property ; but that in the 
- absense of any sueh evidenee the superior 


was not a trustee in respect of any part ‘of 
the endowment. 

The point same up for discussion again in 
a eonerete forza in 1913 in Muthusamter v, 
Sree Sree Methantiht Swamtyar Avergal (10), 
where the exact point for decision was the 
question of . limitation. The fasts whieh 
gave rise to-the litigation were almost identieal 
with the present ease before their Lordships, 
with this difference, that the suit there was 
brought by the head of the Mutt to reeover 
-possession of the leased properties. 

Mr. Justiee Miller states thus the question 
for determination :— < 

“The prineipal question, a question which 
arises in both the appeals, is whether the 
suit ig barred by limitation, It is soneeded 
for the appellants that the lease is in exsess 
of the*powers of the Matathipathe, and their 
eontontion is that the suit ie barred besause 


any 19 Ind, Oas. 604; (1918) M. W, N. 581; 88 M, 
5661 18 My La Ti * a9 M Ey J, 883; 


‘its endowment, 


limitation must ron from the date of the 
alienation in 1872, the lease being void, or at 
the latest from the death of Sukgnana N idhi 
Swamiar in 1890.” 

The learned Judges held in substanse that - 
there was no specific trust, that the ` proper» 
ties were given or endowed generally for the 
performances of the worship of the deities in 
the Matt and other attendant duties and for 
the support of the superior and his dissiples': 
that a lease granted by him was-valid for his 
life, and if adopted by his suasessor would 
enure during bia term of office; but neither 
the original alienation nor the subsequent 


adoption would ereate a'bar by adverse pos- 


session. 

These cases deal exslusively with the posi. 
tion of the superior of a Mutt in relation to 
But there are some others 
respeoting the powers of the managers of re. 


- ligious institutions generally. In Mahomed w 


Ganapati (11) a lease was granted by the - 
dharmakaria of-a temple; and the suit to re- 
sover the leased land was brought by hia sus- 
sessor-in-offiss. - Thadefensce was limitation 
running from the date of alienation, Mr, 
Justice Sheppard (Muthusami Ayyar, J., 
songurring) held as follows :— 

“in the present ease, though the plaintiff 
may in point of time have. suseceded the 
dkharmakurta who made the alienation, he does 
not derive his title from that dharmskarta 
and is, therefore, not bound by his acts. 
Subjest to the Law of Limitation, the suases- 
sive holders of an offise, enjoying for life the 
property attached to it, are at liberty to 
question the diapositions made by their -pre- 
desessors Muppidi Papaya v. Ramana (12), 
Jamal Saheb v, Murgaya Swami (13), Madho 
Kooery v, Tekatt Ram (14)), and it is equally 
elear that time runs against thé suseessor who 
shallenges his -predeseasor’s disposition, not 
from the date of the disposition, but from the 
date of the predesessor’s death, when only 
the suscessor became ‘entitled to possession, 
Aovordingly, Raman Pujari having died so 


“ resently as 1885, the plaintiff’s suit oannot be 


barred by limitation.” 
This was followed in Sathianama Bharati y, 


(11) 18 M 27% 4 Ind, Deo. (N. s.) 905.1 s 
(12; 7 M. 85; 7 Ind, vur. 5v5; 2 Ind, Deo, (N. s.) 
644, 
(13) 10 B. 84: 6 Ind. Dec. (x. s.} 406, > 
(14) 90, 411531150, L. R, 608; 4 Ind. Dec, (No8) 
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, Saravanabagi Ammal. (15). In this ease the 
superior is oalled the “ manager.” 

In Ohockalingam Pillat v. Rayandt Ohetttar 
(16) it was soneeded that “the manager 
for the time being had no power to maks a 
permanent alienation of temple property 
in the absense of proved neosessity for the 
alienation.’ But from the long lapse of 


time between the alienation and the ebal- 


_lenge of its 


presumed. 


validity, soupled with other 
eirenmstanees, the learned Judges same to the 
conelusion that nesessity may reasonably be 


From the above ‘review of the general 


law relating to Hindu and Muhammadan 


-pious institutions it would prima facie fol. 


low that an alienation by a manager or 
superior, by whatever name called, oan- 
not be treated as the aet of a ' trustee .” 
„to whom property has been. “ sonveyed in 
‘trust ? and who by virtue thereof has the 
sapacity vested in him whieh is possessed 
“bya “ trustee” in the English Law. Of 
sourse, & Hindu or a Muhammadan may 
‘sonvey in trust” a spesifie property to a 
partionlar individual for a speeific and 


- | definite purpose, and plase himself expressly 


under the English Law when the person to 


- whom the legal ownership is transferred 


Li 


would besome a trustes in the spesifio sense of 
_the term. 

But‘ the saspondents rely on three’ desi- 
sions of the Indian QOourts in support of 
their sontention that persona holding prop- 
erties generally for Hindu and Muhammadan 
religions purposes sre to be treated as 

' trustees.” The firat is a desision of the 
Bombay High. Oourt in Dhattagirt v. Datta- 


-traya (17), The fasta of that case were | 


pesnliar, The Mutt there was an old one 
and the dedisation . was reeognised and 
‘sonfirmed by the Maharatta Government. 


‘for the maintenanes:of::a sharity attaehed 
“to the Mutt, the governanes went by sue- 


*eession to the dissiples of the guru (the. 


spiritual preaeptor or head), In 1871 the 


` village was divided between two dissiples, : 


Shivgiri and Shankargiri, in equal moieties, 
and saeh held his half separately from the 


(15) 18 M. 266; 4 M, L. J. 228; 6 Ind, Deo. (N, 8.) 
536. 

—— 19 M, 485;6 M. LJ, 247; 6 Ind, Dec. (N. s.) 
(17) 27 B, 808; 4 Bom, i Re 748, 


` Counsel on sesond appeal, 


_ trustee for a valuable sonsideration,” 
The village was granted to a holy assetia . 


other. In the same year one of them, 
Shankargiri, sold the lands in disputa to 
the defendant. In 1897 Shankargiri obtain- 
ed a Sanad from Government under Ast 
II of 1863 deslaring him to be the absolute 
owner of his share. He died in Angust 
1897, after appointing the plaintiff as his 
sussessor, who in 1898 brought an astion 
to recover possession of -the alienated lands 
on the ground that Shankargiri had no 
power to alienate them as they were dedi- 
eated property. The defense was firstly, 


‘that the Sanad had altered the sharaster 
_of.the property, and seeondly that the suit 


was barred. The lower Appellate Court 
found that the landsin suit were private 
alienable property and that eonsequently 
the action was barred. . The first finding 
was strongly challenged by. ths plaintiff's 
He aontended 
that as it was dedieated property its 
holders from time to time -" eould not allow 
the Government to treat it as private 
property.” The learned Judges of the High 
Court. refrained from desiding that point 
and confined their attention solely to the 
question of limitation. They proseeded to 


deal with the sase, as they expressly say, 


on the hypothesis that the lands in snit 
were held by Shivgiri and Shankargiri as 
heads of the Mutt and as trustees therefor.” 
On that hypothesis the sonelusion at whieh 
they arrived was inevitable, The position 
of the head of the Mutt in relation to its 
property under the Hindu Law, oustom and 
prastice was not sonsidered; he was simply 
assumed to be a trustee, The pith of the 
judgment consists in the following words:— 
“Wehave then here a suit to recover pos- 
session of immoveable property sonveyed in 
trust and afterwards purshased from the 
“Con. 
veyed in trust” is hardly the right expression 
to apply to gifts of land`or other property 
for the general purposes of a Hindu religious 
or pious institution. The learned Judges 
relied on the two desisions of the Allahabad 
and Calentta High Oourts to whieh their 
Lordships will preséntly refer. The ease, 
however, was praotioally desided on the 
exposition of the law inthe ease of St. Mary 
Magdalen, Oxford v, Attorney General (18), 

(18) (1857) 6 H. L. O. 189; 26 L. J. Oh. 620; 3 Jur, 


(x. s.) 675; 5 W. R. 716; J0 E. R, 1267; 29 I, T, (0, 8.) 
239; 108 R, R, 62. 
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With respect to it they say as follows:— 

“In further support of this sonelusion we 
would also refer to the slready sited ease of 
Si. Mary Magdalen, Ozford v  Atiorney- 
General (18), for though itis a deeision on 
the English Statute, still if sontaina many 
points of resemblanee to the present, and 
furnishes us with the elearest exposition of 
the. law applisable to oases of this slags. 
We propose to refer to that case in some 
detail, as it probably is not within the reash 
of most.Mofuassil Courts in this Presidensy,’’ 

They set out the provisions of sestions 2, 
24 and 25 of Will, 1V, a. 27, and then add “che 
sestion (section 25), it will be seen, sorres- 
ponda more or less with our Artisles 134 and 
144 and sestion 10 of the Limitation Ast.” 


Spanking with respest, it seems to their 
Lordships that the distinetion between a 
spesifie trust anda trust for general pious 
or religious purposes under the Hindu and 
Muhemniadan Law was overlooked and the 
ease was desided on analogies drawn from 
English Law inapplicable in the main to 
Hindi and Muhammadan institutions, That 
saso ean hardly be treated as anthority in 
the deeision of the present sontroversy. 


The ease of Narayan Manjaya v. Shri 
Ramchandra Devasthan (19) only followed the 
view expressed in Datiagiri v, Dattatraya (17). 
But the faets, when examined, show a marked 
differanee in the legal position of the parties in 
tho two esses. The mulgeni lease under whish 
the defendant elaimed title was granted in 
1845, and the suit to sət it aside was brought 
somewhere in: 1899, Repeated attempte 
were made by suseessive managers of the 
temple to obtain enhansement of rent, but 
the auits were invariably withdrawn. There 
was thus elear asquiessense on the part. of 
sueseasive managers in the validity of the 
transastion. The ease fell within the prin- 
siple of Ghockalingan Pillai v. Rayand: Ohettiar 
(16) and might well have baea desided 
without distrabanee of Hindn Law or usage, 

The seeond desision relied upon in sup- 
‘port of the respondents’ sontention is the 
‘ease of Behari Lal v. Muhammad Muttate 
(20), -whieh related to a Muhammadan 


(19) 27 B. 878; 5 Bom, L. R, 24 
(20) 20 A. 482; A. W, N, ( (os) p 9 Ind, Deo, 


(x. a.) 669 (F. B). ue 


“shrine.” The origin and history of these 

shrines” or durgaka as they are ealled 
in deseribed sompendiously in the judg- 
ment in Feran v. Abdool Karim (21):~ 

“The sajjadanashin has eertain spiritual 
funstions to perform. He is not only a 
mutwali, but also a apiritual preepptor. 
He isthe eurator of the durgah where his 
aneestor is buried, and in him is supposed 
to aontinue the spiritual line (stlsla); As 
is wellknown, these durgahs are the 
tombs of eelebrated dervishes, who in their 
lifetime were regarded as saints. Some 
of these men had _ established-Khankahs 
where they lived and their diseiples son- 
gregated. Many of them never rose to the 
importanee of a Khankah, and when: they 
died their mausolea besame shrines or durgahe. 
These dervishes professed esoteris dostrines 
and’ distinet systems of initiation, ...... sse sòs 
The preseptor is ealled the Pir, the dissiple 
the Murid. On the death of the Pir hia 
sussessor assumes the privilege of initiat- 
ing the dieeiples into the mysteries of der- 
tishiom or sufism. This privilege- of 
initiation, of making Murids, of imparting 
to them spiritual knowledge, is one- of the 
functions whish the saj;adanashin performs 
or is supposed to perform. The endow- 
ment is maintained by grants of land to 
the shrines by -pious Moslems. The head 
of the institution, like that of ‘a-Khankah, 
is ealled ‘a sajjadanashtn. The goverrianee 
(towliat) of the endowment is in his hands; 
he is a mutwalt, with the duty of imparting 
spiritual ‘instruction to those who seek it. 
The property of the ‘shrine’ is wakf. tied up 
in the ownership of God.’” 

The: appointment -of the sayadanashin is 
‘regulated by usage and prasties. This is 
referred to in the same judgment:— 


“Upon the death of the last ineumbent, 
generally on the day of what is called the 
ium or Teja seremony (performed ou the 
third day after his deeease), the Fakira and 
Murids of the durgahk, assisted by the heads 
of neighbouring durgahs, instal a sompotent 
person on the Gaddi ; generally the person 
ehozen is the son of the deseased or somebody 
nominated by him, for his nomination is 
supposed to earry the guarantee that tle 
nominee knows the presepts whieh he is to 


(21) 19 C, 203; 9 Ind, Deo. (N. #.) 581, 


. danashin wasa “traatee.” 
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sommunieate to the diseiples, In some 
instanees the nomination takes the shape of 
a formal installation by the elestoral body, 
so to speak, during the lifetime of the 
ineumbent.” ` 

The duties in eonnestion with the 
$s * 2 a s> ° 
shrine,” apart from giving spiritual instrua- 
tion, aonsist in the due observanee of the 
annual seremonies at the tomb of the saint, 
the distribution of aharity at fasts and 
festivals, the eelebration of the birthday of 
the Prophet, and the parformanes of other 
rites and asremonials preseirbed either by the 
religious law or by usage and practice. 
Ordinarily speaking, the sajjadanashin has 
a larger right in the surplus insome than 
A mut wali, for so long as he does not 
spend it in wisked living or in objests 
wholly alien to his coffee, he, lke the 
Mohant of a Hindu Mutt, bas full power 
of disposition over it, 

- In Bekari Lal vy. Muhammad Muttaki (20) 
the plaintiff as saj:adanashin ausd to set 
aside the eertain mortgages exeented by his 


predesessor in-office, and dated his eause 
of aetion from the time he was ap- 
pointed as sajjadanashin, The learned 


Judges, on a miseoneeption of the rules of 
the Muhammadan Law and of the judgment 
of their Lordships in Jewun Doss Sahoo v. 
Shak Rubeer-ood- deen (5), held that the sajia- 
One Judge held 
that the suit was barred either under Artiele 
184 or Artiele 144; the two others held 
that Artisle 184 was applieable as the 
mortgagés were ereated by a ‘ trustee.” 
Their Lordships have to differ from this 
sonelusion. In their opinion this ease was 
not, in view of the sonsiderations set forth 
above, sorrestly desided. 
_ As regards the third ose, Nilmony Singh 
v. Jagabandhu Roy (22), the suit was 
brought by the plaintiff as the shebait of a 
Hindu idol to set aside a dur mokurrari 
pottah, exeauted in respeet of certain of 
the debutiar lands by two ladies who aeted 
as shebatts during his minority, He alleged 
that he became entitled to sue for pos- 
sesaion of the alienated lands on his ap- 
pointment to the ofsa of shebatti ‘by a 
deeree of the Oourt. The material defenses 
was that the elaim was barred. It should 
be observed that the dur-mokurrari was 


(22) 23 Q. 686; 12 Ind, Dec. (x, 9.) 357, 


the jadgment of the Board, 


sreated in 1857 and the suit was bronght 
after 18&2, In the judgment of the High 
Court’ the words shebašt and trustee sre 
used a8 synonymous and , convertible terms; 
the expression is always ` shebaté or trustee,” 
Probably the fast that the shebatt has duties 
and obligations in sonneetion with the dedies- 
tion, inflaensed the employment of the word 
‘trustee’ in a general sense. Mr. Mayne uses 
the expression in the same general sense 
to sonnote the same idea. That the learned 
Judge did not regard the shebatt as a 
trustee in the apeeifie sense may be in- 
ferred from his indeeisive sonelusion 
as to the applieation of Artiele 134 to the 
plaintiffs’ elaim, It is quite elear, how. 
ever, that the legal position of a shebatt is 
quite different from that of a trustee to whom 
the specifies property is ‘sonveyed” on & 
speerfie trust, In Prosunno Kumari Debya 
v. Golab Ohand Baboo (23), where the ques- 
tion for determination wus whether a 
partisular transaeticon ehallenged as invalid 
had been entered into for sush neeessity 
as would make it binding on the dediea- 
tion, sir Montague M. Smith, in delivering 
serupulonaly 
avoided the use of the eonfusing word 
“trustee”, Dealing with the powers of the 
shebati, he said as follows:— 

“But notwithstanding that property de- 
voted to religious purposes is, as a rule, 
inalienable, it is in their Lordships’ opinion 
eompetent for the shebuté of property 
dedicated to the worship of an idol, in the 
sapasity as shebat# and manager of the 
estate, to insur debts and borrow maney 
for the proper expenses of keeping up the 
religions worship, repairing the temples or 
other possessions of the idol, ‘defending 
hostile litigions attaeks and other like 
objests. The power, however, to ineur 
gush debts must be measured by the exist- 
ing neeessity for ineurring them, The 
authority of the shebait of an idol’s estate 
would appear to be in this respeet ana. 
logous to that of tha manager for an 
infant heir as defined in a judgment of 
this Committee delivered by Knight Bruee, 
L, J. 

“It is only in an ideal sense that prop- 
erty ean be said to belong fp ab idol: 


(23) 14 B. L. R. 450; 21. A 148; 3 Sar. P, O, J, 
449, 28 WAR, 268; 8 Buth, P, O, J. 102 (P. Ọ.), 
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the ; ‚possession , and management of it must, 
in the nature of things, be entrusted to 
some person.as shebaié” or manager.’ mt: 
-would seem to follow that the person so 
entrusted must of nesessity be empowered 
to do whatever may be required for the 
servise of the idol and for the benefit 
and preservation of its property at least 
to as great a degres as the” manager of 
an infant heir, If this were not so the 
estate of the idol might be destroyed or 
wasted and its worship dissontinued for 
want of the nesessary funds to preserve 
and maintain them.” 

The identieal question relating to the 
powers and position of a shebatt was again 
before -the Board in the ease of Abhiram 


Goswami Mohant-y. Shyama OUharan Nandi” 


' (7), already referred to. With regard to 
the powers of the shebatt, their’ Lordships 
l say as follows:— 

“The sesond question is whether, this 
being so, the Mohant had power to grant 
a mokarari potiah of the Mouzah, It is 
well-settled law that the power of ` the 
Mohant to alienate debottar property’ ig, 
like. the power of the manager for anin- 
fant -heir, limited to oases of unavoidable 
nesessity; Prosunno Kumari Debya v. Golab 
-Ohand, Baboo, (23); In the sase of Konwar 
Doorganath Boy v. Ram Ohander Sen-(24) a 
mokarart pottak -of  debottar lands was 
supported on the ground thatit was grant: 
ed in consideration of money said to “be 
required for the repair and completion of a 
{emple, for which no other funds sould be 
obtained. But the general rule is that laid 
down inthe ease of Maharanee Shibessouree 
Debia vy. . Mothooranath Acharjo (25), that 
apart from such necessity ‘to ereate a` new 
and fixed rent for all time, though ‘adequate 
at the time; in lieu of giving the endowment 
the benefit of an augmentation of a variable 
rent from time to time, would be a breash 
of duty’ in the Mobant. There is no allega: 
tion that there were any special sirenm- 
stances of necessity in this sase to justify 
the. grant of the pottah of 1860, which on 
the most favourable construation enured only 
for the lifetime of the ‘grantor, Pranananda; 


Ind. Dec. (x. 8.) ‘08, 
(25) 18 W. R. P. O. 18;; 13 M. IL. A, A — m 


2 Suth. P, 0, J, 800; 2 Sar,. P. O. J, 528; 20 R. R. 
652, 
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who died in 1891, or of the pottah of 1896. 
whioh, at bast, sonld only be deemed opera- 
tive during the lifetime of Waabuban anda, 
who died in 1900,” 

The question came up again - fa son- 


sideration by the Board in-the ease of 
Palantappa Ohetiy v. Sreemath  Detvasitka- 
mony Pandara Sannadhi (26),. The suit 


was instituted by. the head of.a Mutt to 
reaover possession of sertain land whieh 
formed part of the endowment of a Hindu 
temple attashed to the Mutt, and had been 
granted by his-predesessor to the defendant 
by a perpetual rent-free lease in aonsidera- 
tion of a small sum of money paid at the time, 
The sontention in that oase was that the alie- 
nation was for the benefit of the institution; 
that sontention ` was- overruled, and the 


desision proseeded on the asia: that the . 


‘shebaté was only a manager, Lord Atkinson, 
delivering the judgment of the daa farther 
added:— 

“Three authorities have: been ‘pited 
whish establish that it is a breash of duty 
onthe part of a shebaté, unless sonatrained 
thereto by unavoidable neoasnity, to grant 
a lease in perpetaity of debottar landa at a 
fixed rent, however adequate that rent may 
be at the time ‘of granting, by reason of 
the fast that by this means the debottur 
estate is deprived of the shanes it would 
have, ifthe rent were variable, of deriving 
benefit from the enhansement in value i in the 
future of the lands leased.” 

In that case the leased lands were situated 
in the street of a village; here they are in 
the town of Madura, ` 

Reverting then to the judgment "hi 
Nilmony Singh v. Jagabandhu Roy (22), their 
Lordships think that the expression “trustee” 
was loosely and, speaking with 
wrongly applied to the chebait in order to 
bring the oase under Article 134. It is to 
be ` observed that in none of the three eases 
was there apy examination of the laws and 
usages governing the respestiva institutions, 
or of the Madras decisione, in -whish the 
subjest had been elaborately sonsidered., 

In the’ present ease the eharaster of the 
endowment in relation to the superior is 
proved beyond eontradistion. - It has. been 


(26) 39 Ind.-@as: 722; (1917) M. W.. N. 507; 44,1, 
A, 147; 21 OCW. N. 729; 16 A. L. I. 436; TP, L. wW. 
697; 33 M, L. J. 1; 19 Bom, L, R. 567; 22 M. L.T, 4 
26 O, L. J, 163: 40 M, 709; 6 L, W, 222 (P, C) `- 
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found sonsurrently by both the Courts in 
India that the endowment was held by the 
‘defendant No, 26 for the general purposes 
ofthe institution. Considerable stress was 
laid on behalf of: the respondents on the 
entry in the Inam Register that the dedisa- 
tion -was for a spesifis purposa, wz, the 
worsbip of the idol, ` The Inam prooeedings 
did not oreste any dediosation: - They were 
instituted simply with the objeet of investi- 
“gating titles to hold lands revenue free as 
belonging to valid endowments. The gifts 
were made long before the Inam proesedings 
by the Hindu kings or chiefs who then 
held the country. The purposes of the 
dedieation must, therefore, ba. gathered from 
established usage and practice, and that bas 
been found by the Courts in India, Again, 
valuable. sonsideration” forma the essence 
of both sestion 10° of the Limitation Ast 
and of ‘Artiele 184 of the Sesond Ssheduls. 
_Even if this were a spesifie trust, which it is 
not, it would be ridiculous to hold that the 
' Fent reserved in the grant to the sesond 
plaintiff was "valuable soneideration.” 


- In the Courts below the. plaintiffs idei 


‘their olaim mainly, if not entirely, on Artiole 
134, Before the Board an alternativa 
‘argument has been ad vanoed. Tt is contended 
that the sesond plaintiff aequired the title 
heisseeking to establish by twelve years’ 
adverse possession under Article 144, That 
Avtisle deelares that for a suit “for possession 
of immoveable property or any interest 
therein not hereby (2. e, by the Sehedule) 
otherwise specially provided for” the perjod 
of limitation is twelve yeara from the date 
when the possession of the defendant besame 
adveres to the plaintiff, In view of the 
argument it is nesessary to dissover when, 
‘acaording to the plaintiff, his adverse 
possession began. He was let into possession 
by Mohant No. 1 under a lease. whioh 
purported to be a permanent lease, but 
whish under the law could endure only for 
the grantor’s lifetime. Assording to the 
well settled law of India (apart from the 
qaestion of necessity which does not here 
arise) a Mohant is inoompetent to ereate 
any interest in respsat oi the Mutt property 
to endure beyond his life. With regard to 
Mohant No, 2 he was vested with a power 
similarly limited. He permitted the plaintiff 
to aontinus in possession and reesived the 
rent during his lifo, Sush reseipt was with 


the knowledge which must be imputed to 
him thatths tenancy created by his predesas- 
sor ended with his predesessor's life and 
aan, therefore, only be properly referable to 
a new tenansy oreated by himself. It was 
within his powar to continue sueh tenansy 
during his life: and in these cirsumstansos 
the proper inferengs is that it wasso sontinued 
and consequently the possession never bə- 
game adverse until his death. 

There is one other point whieh deservas 
noties. Tho administration of the sesaond 
Mohant lasted until 1906. In 1905, how: 
ever, tha Mutt went nnder the management 
of the Dewan of the Mysora State, under a 
power-of-attorney granted by the Mohunt and 
his suseessor, who may eonveniently be 
designated as Mobunt No. 3. Certain persons 
to whom the sesond, plaintiff had aub-leased 
the lands for ten years thereupon obtained 
from the Dewan during the surrensy of their 
term a lease for seventeen years. [tia a direot 
jease from the Dawan as holder of a power- 
of-attorney from Mohunt No, 3, The loasoss 
thereunder have been in possession far some, 
years prior to this suit, and the objest of 
the present action is not to keep the plaintiff 
in possession, but to ejest these possessors, 
who hold under a tible proceeding from the 
Dewan and Mohunt No. 3, and to upset the 
aot of administration of Mohunt No. 3 on 
the ground of rights acquiredadversely to 
the Mutt by lapse of time during the 
insumbenoy of Mohunt No. 2. 

For the foregoing reasons their Lordships 
are of opinion that neither Artisle 134 nor 
Artiole 144 applies to this ease; that the- 
plaintiffs have. asquired no title by adverse 
possession under either of those Artisles; 
that the judgment aud decree, of the High 
Court of Madras must, therefore, be reversed, 
and the order of the Subordinate Judge 
dismissing the suit restored with sosts here 
and of the Appellate Court, 

Their Lordships will humbly advise Hig 
Majesty accordingly. 

N, H. Ẹ& J. P. a 

-Solisitors for the 
T, L. Wilson and Oo. 

Solicitor for the Respondents.—Mr, H. 5. 

L. Polat A | 


Appeal allowed, 
Appellant.—Masers, 
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NAGPUR JUDICIAL OOMMISSIONAR'S 
QOOURT. . 
Szecoup Oivin Arrear No, 217-B or 1920. ` 
Jane 27, 1921, 

Present:—-Mr. Kotval, A, J. O. 
TARAOHAND DIPOHAND—P taintivr— 
APPELLANT 
versus 
NARAYAN—Darenpaxt— 
RESPONDENT, 


Transfer of Property Act (LV of 1882), s. 83 - 
“Amount due on mortgage,” meaning of, 


The expression “the amount due on the mortgage” 
as used in section 83 of the Transfer of Property 
Aot should be interpreted to mean what would be 
due according to law on the mortgage or what the 
Court would allow as due, and not what would be due 
according to any ponal stipulation, 


Ayyakuttt Mankondan v. Periasyami Kavandan, 30 
Ind. Cas. 497; 89 M,579; 2 L, W. 685; 18 M. L. T, 
161, followed, 


- Appeal against a deeres of the Distriet 
Judge, Amrcati, dated the 18th Desember 
1919, in Oivil Appeal No, 112 of 1919 


Mr, K. K. Gandhe, for the Appellant. 
Mr, V. N. Bapat, for the Respondent, 


: JODGMENT.—The prinsipal sum sesnred 
by the mortgage with whieh we are eon- 
eerned and whieh is dated the 18th Septem- 
bor 1915 is Re. 600, Interest is to be paid 
at Re. 1-8-0 per eent. per mensem, The 
prinsipal is to be paid in six instalments of 
Rs, 100 eash with interest on the whole 
amount, On a defanlted instalment interest 
is to be paid at Re. 1-12-0 per sent. per 
mensem, In default of two instalments the 
whole amount is to be paid “with the penal 
interest, 


The mortgagor on the 30th January 1919 
made a deposit under sestion 83, Transfer 
of Property. Ast, in Court of the amonnt then 
dué with interest ealeulated at Re, 1-12-0 per 
eont, simple rate. The mortgagee refused 
to aseopt the deposit, simply. atating that it 
was insufiisient and brought the prasent 
suit in whieh he elaims interest ealealated 
at Re. 1-8-0 per eont. per mensem sompound 
rate, The lower Appellate Oourt has 
allowed interest as ealeniated by the mort- 
gagor and reversing the deeree of the Firet 


Oourt, dirested the mortgagee to withdraw 


INDIAN OASES, 
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the sum deposited and to bsar all eosts 
of the litigation, Ths mortgages appeals 
and sontends that the deposit was not a 
valid aud suffisient deposit under seetion 83 
as it waa not a deposit of the fall amount 
das assording to the penal atipulation in the 
mortgage, 

The section speaks of the deposit of “the 
amount due on the mortgage,” This, I 
think, should be interpreted as meaning what 
would be due aesording tolaw on the mort- 
gage or what the Oourt would allow as 
dus on it, and mot what wonld bs due 
according to the original penal stipalation. 
I am supported in thia visw by Ayyakutts 
Mankondan vy. Pertyasamt Kavandan (1). The 
plaintiff must be taken to have understood 
that the Oourt would not allow interest 
according to thepsnal stipulation, for he 
does not slaim it in this suit, Both parties 
knew that i¢ was open to the Oourt to 
hold that the amoant of interest as ealenlated 
by the mortgagor was proper, in whieh 
ease the deposit would not be insuffieient, and 
each took his henee of an adverse desision 
by the Court on the point, The Oourt has 
now found, and the finding is not ehallenged 
before me, that the amount depositéd was the 
amount then remaining due on the mort. 
gage and the plaintiff must take the eon- 
sequenees of his refusal to aseept the 
deposit, 

The appeal fails and ia dismissed - with 
eoste, 


G., R. D. Appeal disméssed, 


(1) 80 Tad. Cas. 497; 89 M.579;2 L. W. 585; 18 M, 
61, l 
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PATNA HIGH COURT, 

'Lerrers Parzat Apprat No, 127 or 1920. 
Desember 2], 1921. 
Present:—Sir Dawson Miller, Kr, 

Ohief Justices, and Mr. Justies Coutts. 
MUNSHI LAL AND ANOTHER— ÅPPELLANTS 
Cé78U8 
Mahanth RAMASIS PURI~ 

| RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XII, 
yr. 28, 26—Letters Patent (Pat), cl. 10— 
Remand-order by Appellate Court, if can be challenged 
in final appeal by party not filing Letters Patent 
Appeal against remand order—Judgment, meaning of. 

It is not open tos Judge hearing an appeal from 
an order passed by a lower Comt on remand by a 
High Court to call in question the earlier judgment 
of the High Court remanding the case to the lower 
Court for re-decision after setting aside the order of 
the Court below. A party not having filed a | etters 
Patent Appeal against such a judgment of a single 
Judge remanding the case, cannot question the 
propriety of the order when the case again comes 
back to the High Court for final determination. [p. 
176; col. 1.] 

Whena High Court sets aside the judgment of 
the lower Court and remands the case whether it 
ordera a re-hearing or not it is a final judgment 
and Letters Patent Appeal lies against such judg- 
ment but an order. merely referring an issus for trial 
by the lower Court before the final determination of 
the appeal is not auch a judgment, [p. 176, col, 2.) 

Bara Estate Lid. v. Anup Chandra, 41 Ind, Cas. 
referred to. 

Letters Patent appeal against a judgment 
of Mr, Justise Jwala Prasad, dated the 17th 
August 1£20, reported as 58 Ind. Oas, 538. 

Mr,’ A. B. Mukhars, for the Appellants, 

Mr, K, Sahay, for the Respondent. 

JUDGMENT, 

MiLLEIR, ©. J.—This is an appeal under the 
Letters Patent by Munshi Lal and Parbhu 
Narain, the prineipal defendants in the suit, 


from a desision of Jwala Prasad, J., dated the. 


17th August 1920, 

The plaintiffs, who are proprietors of 
8-annas 3-pies share in Mauza Medhiganj 
Birwashak, instituted the suit- before -the 
Munaif of Patna claiming possession of 11 
eotiahe of land together with mesne profits 
against the appellants, who elaimed it as 
ineluded in their. holding, The plaintiffs 
also slaimed in the alternative assessment of 
rent. 

. The ease for the appellants was that the 
land originally formed part of the holding 
of Gobind Mahto whieh was mortgaged to- 
them, and that. they obtained a mortgaga: 
dseree against Gobind and purekased bis. 


f 
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holding at a sale in exeention of their decree 
in May 1913, and had been in possession 
The sase of the re- 
spondents on the other hand was that the 
land in suit never belonged to Gobind but 
was part of a holding in oeeupation of Tilak . 
Keori, and that Tilak having disposed of 
all his holding, exeept the 11 cotéaks in 
dispute, had abandoned that portion, so that 
the respondents as landlords were entitled to 
possession, The respondents have resognised 
the appellants as tenanta of Govind’s holding 
and the main issues between the parties were, 
first, whether the land originally formed part 
of Gobind’s holding or the holding of Tilak, 
and, in the latter sase, whether Tilak had 
abandoned it soas to entitle the plaintiffs 
to poeression, 

The Munsif before whom the trial criginal. 
ly same found in favour of the plaintiffs 
and his desision, dated the 5th Desember 
1916, was confirmed on appeal by Mr, Ross, 
alas Judge of Patna, on the 20th Jnly 
19 * 
` Tbe defendants appealed to the High 
Court from the desision of the ‘Distriet 
Judge. The appeal was heard by Das, J, 
The learned Jaudga sonsidered that the lower 
Appellate Oourt bad misdireeted itself in 
finding that there was no oevidense on the 
resord, apart from the mortgage-desres, that 
Gobind had ever bad any title:to the 1] 
cottahs in dispute and in relying on the 
Reeord of Rights which was not in evidenea 
in the ease, He further considered that the 
judgment was defestive as it eontained no 
finding that Tilak had ever abandoned the 
land. He aseordingly was cf opinion that 
the whole ease should be resonsidered by the 
lower Appellate Court, with spesial referense 
to two rent-deerees obtained by the respond 
ents against Govind in 1883 and 1884, 
whisb, in addition to the mortgage prosesde 
ings, went to shew-that Gobind had been in: 
possession of the disputed land. He, there. 
fore, remanded the case to the lower Appel- 
late Oourt for desision on the l4th May 
1919, The re-hearing eame before Mr. 
Ashutosh Ohatterjeo, then Distriet Judge of 
Patna, onthe 28th June 1919, Hefound that- 
Tilak had esased to have any eonsern with: 
his holding before the suit- was instituted and,- 
if the land belonged to him, he mus$ be taken 
to-have abandoned it.: He found, However, 
that the land was not in Tilak’s holding but. 
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. dn that of Gobind and passed by the mortgage 
sale to the appellants. He further found 
that the evidenee prodused by the appellants 
was -sufisient to rebut tbe presumption 
arising from the entry in the Reaord of Rights. 
_ He ascordingly allowed the appeal, set aside 
the deeree of the Trial Court and dismissed 
the suit with sosts. VO ; 

Prom this desision the respondents appealed 
to the High Court. The appeal was heard 
by Jwala Prasad, J, The learned J udge 
found that the desision of Das, J., remanding 
the whole sase for re-hearing was based upon 


t . 


: a misapprehension beaause the rent-deorees 
“had in fact been considered by Mr. Ross 
in his judgment, and, sesondly, beeause 
although the Resord of Rights was not on 
the record inthe snit, it was the oase} of 
both parties that the land in suit was resorded 
“in Tilak’s name, He aseordingly held that 
the judgment of Das, J», remanding the ease 
was invalid and consequently that the judg: 
ment some to by Mr. Ashutosh Chatterjee 
on remand was also invalid and sould not 
‘displace the former judgment of the same 
Gourt. He then beld that Mr. Ricsa’s judg- 
ment, not having been legally set aside, must 
be restored. With great respest to the 
learned Judge I am unab!e to acsept his view 
that it was open,to him to.eaill in question, 
the earlier, judgment remanding . the oase 
for a‘re-hearing. - The effest. of that judg., 
ment was to set aside the judgment and, 
desreo some to. by the lower Appallate Court 
in’ the plaintiffs’ favour. It war, in my 
opinion, open to the plaintiffs to appeal from 
the judgment of Das, J., under section 10 of 
the- Letters Patent. They did not avail 
‘themselves of that remedy. and the deaision 
eannot be called in qnestion.ina subsequent 
appeal against the deorss made on remand, 
The learned Judge whose decision is now 
under appeal considered. that the desision of 
this.Court in Bara Estate Lid, v. Anup Ohandra 
(1) applied to facts of the the present ease. In 
- the ease sited it waa held that an order, made, 
- by .the High Court in second appeal, direct- 
. ing the trial of a certain issue without setting 


a 


-. - ` aside the deeree of the lower Oourt, -was not 


a:judgment from. whish an appeal lay under, 
. the: Letters Patent, and, therefore, the pro- 
` priety of the order could be ealled in question 


i: 


+ -p42 Pihak 668 pt 


— 
— 
* 
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when the oase same bask again to the High 
Court for the final determination ‘of .the 
appeal. With that desision I entirely agree, 
but where the Appellate Oourt sete aside the 
deeres appealed from, whether it orders 
a rehearing or not, the desision,: in 
my opinion, is a judgment within the 
meaning of the Ləttera Patent, whereas 
an order merely referring an issue for 
trial by tbe lower Court before the final 
determination of the appeal bas not been so 
regarded,’ It was no doubt this distinetion 
which indueed the Legislature to differentiate 
between: rules. 23 and.25 of .Order XLI of 
the Oivil Prosedure Oode. In the former. 
ease where’ the deorea is reversed on appeal. 
the degision is appealable under Order XLIII, 
rule l, where. an appeal would lie from the 


Pe 


is finally determined after the issue bas been 
desided by the lower Oourt. I think it was not 
sompstent to the learned Judge to question 
the -propriety of the order of remand made 
by Das, J. = TE — 


That, howéver, does not determine the qnes- 
tion for consideration in this appeal. The 
learned Judge held that the finding . of the 
lower Appellate Ogurt on remand that the 
land in suit was part of Gobind’s -holding 
was not based upon legal evidenee. if seems 
to me with respest to the learned Judge. that 
in dealing with this part of.the sase be was 
in error in failing to distinguish between a 
dosument which oreates title ‘and a transae- 
tion whieh may be regarded as evidence in 
support of a title ereated long-ago. . He. held 
that beoanse the mortgage. of the land in 
suit given by Gobind. to the_appellants in 
19uU6 did not-nesessarily give.them a title 
to the 11 coffahs in dispute, it eonld, there. 
fore, be disregarded as_ evidences of the faet 
in issue, namely, whether the.land was in- 


_oluded in Gobind’s holding.. The questiona. 


of possession and, assertion of title by Gobind 
some years before the dispute. arose were,. 
in my opinion, relevant facts upon the issue . 
and eannot be. entirely disregardéd. _1 agres 

that the evidenee on either side was of a, 
very meagre kind, but it must-not be Supposed 

that the learned . Distriet:Judge waa nomind- . 
fal of the fast that thara was oral-evidenae . 


= 
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adduced by the ‘appellants in support of 
Gobind's possession, whilst there was similar 
evidenee, in support of Tilak’s possession 
given on behalf of the raspondents, Little, 
if any, value sould be attached to the oral 
‘evidenee, but it was for the Oourt to say 
whieh story was best supported by the ad: 
mitted eireumstanoes and probabilities. The 
vase set up by the respondents that Gobind’s 
holding was originally less than 6 bigkas 
2 ecottahs 4 dhurs according to the Zamindary 
measurement was sonolusively proved to be 
false in fase of the rent-dearees of 1883 and 
1884, and the learned District Judge rejected 
the village papers prodused by the respond: 
ents in support of that part of their ease as 
fabrisations, and found that all along 
Gobind’s holding sonsisted of 6 bigkas 2 
cottahs 4 dhurs, This alone, he thought, was 
not suffisient to establish the appellants’ 
Base, but it was a material fastoř in determin- 
ing the probabilities and on whish he was 
entitled to rely and thera was a further faot 
found by the learned Judge, namely, that 
Tilak made no slaim to the 11 dhurs in 
‘question, The learned Judge did not express- 
ly rely upon this as a ground for his desision, 
but it was a fast which he found and whioh 
he must have had in mind. He oon: 
sidered, however, that he was entitled to rely 
npon the mortgage and the faat that the re- 
‘spondents took possession under the mortgage 
deeres in 1913 without opposition from any 
‘one as suffisient evidence to enable him 
to deside in the appellants’ favour. The 
question for this Oourt to determine is ‘not 


‘whether the weight of svyidenee was in: 


‘favour of the-appellants or the respondents, 
“but whether there was any evidense to 
justify the finding. The appellanty’ title to 
'Gobind’s holding is not ia dispute and 
their resognition as tenants: of that holding 
is admitted. The only question for desision 
‘was whether the partionlur plot in dispute 
twas in Gobind’s holding or in that of Tilak, 
This was a question of fast upon whioh 
pvidenaa:of assertion of title and of asta of 
‘possession ‘over the property wus material, 
1 think the desrae-appsaled from shonld be 
pst aside and the jodgment-of the -Distriet 
Judge dated the 28th June 1919 restored, - 
Toe appellants will have their sosts of this 
pppaal and of the appeal to Jwala Prasad, J, 

. Qourrs, J.—I agree. 


SG P. Appeal allowed, 
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CALCUTTA HIGH COURT. 
O:vin Rote No 322 or 1921. 
August 2, 1921, 
Present :—Jastioa Sir N. R Ohaterjea, KT., 
and Mr. Justios Ohotzser. 
BATA KRSTO PRAMANIK — PATITIONER 
versus 


A. K. ROY —Oerosrre Parry. 

Calcuatia Improvement Tribunal—Oaleutta Rent Act 
(LIT B. C. of 1920), 8. 18, 24—~Power of President exer- 
cising jurisdiction under a8, 18—Order for costs passed 
by him 
’ The jurisdiction exercised by the President of the 
Oalcutta Improvement Tribunal under section 18 
of the Calcutta Rent Act is civil jurisdiction, so 
that in proceedings under that section the President 
is a Oourt of civil jurisdiction within the meaning 
of the Code of Civil Procedure, and under section 141 
of than Code as well as under the specific provision 
õf section 24 of.the Rent Aot the procedure laid 
down in the Code in regard to suits applies, as far 
as may be, to such proceedings, [p. 178, cols, 1 & 2.] 

Consequently the President being vested with all 
thé powers of a Oivil Court for the trial of suits has 
power to award costs and has inherent power to 
enforce an order for costs passed by him. [p. 179, 
col. 2; p, 180, col. j 
l Gobordhone Das v, Doolli Chand, 6' Ind. Cas. 210; 
250. W.N. 661; 33 0. L. J. 561; 22 Cr. L. J. 354, 
applied. 

Jojyendra Chandra Sen vy. Bibee Wazdunnissa 
Khatun, 340 850; 1: O, W. N. 853, Chaitan Patjosi 
y. FON Behari, 11 Ind, Oas, 207; 230. 882. 15 0. 
W. N. 818; 14" C. L. J. 284, Nilmont Singh Deo v. 
Taranath Mukerjee, 9 O 295; 120. L.R 861;9 I. 
A. 171;6 Shome L. R., 130: 4 Sar. P. 0, 4, 3399; 6 
Ind, Jur. 547; 4 Ind. Dec. N s) 846, referred to. 

Rale againat an order of the Jourt of tha 
President of the Oalentta Improvement 
Tribunal, in Revision Oase No. 1 of 1920, 

FAOTS appear from the judgment, 

Babu Surendra Madhah Mallict, for the 
Petitioner.—The President of the Oalautta 
Improvement [ribanal has been invested with 
allthe powers of a Civil Oourt, Ses section 
240f the Calontta Rent Act, See also rales 
Aand 24 of the rules framed by the Losal 
‘Government under the Aet, If, therefore, 
in revising the deasision of the Controller of 
Rent the President of the Tribunal exersises 
all the powers of a Civil Court, thers is no 
reason why he should not have the power 
‘to award sosts and also the power to enforss 
the order for sosts, Every Court has inhe- 
rent power to enfores ita own ordera, Rofers 

to JogendraQhandra Sen v. Bibee Wasidunnissa 


-Ehatun (1), Chatian Pation' v, Kunja Sehari 


(2) ànd. Nilmont Singh Deo y, Taranath 
- (2) 11 Ind. Oas, 207; 88 O: 832; 15 0, W.N. 863; 
140. L, J, 284, ° 
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Babu Tarakeswar Pal Chowdhury, for the 
Opposite Party.—The Caloutta Improvement 
Tribunal is not a Court of exesution. See 
sestion 77, sub-sestion (2) of the Oalsutta 
Improvement Aet, if the Tribunal cannot 
exeeute its own orders passed under the Oal- 
sutta Improvement Act, it seems anomalous 
that itoan do the same under the Oaleutia 
Rent Act. Refers to Gobordhone Das v. Doollt 
Ohand .(4). Then again sestion 24 of the 
Rent Aet and rule 24 framed by the Loeal 
Government make those portions of the Ocde 
of Civil Prosedure applisable to proseedings 
under the Rent Aot as relate to the regular 
trial of suits. The portions of the Oivil 
Prosedure Code relating to exeeution have 
not been made applicable to proeeedings 
under the Rent Aat. 

Baba Surendra Madhab Mallick replied. 

JUDGMENT,—This Rule is dirested 
against an order of the President of the 
Caleutta: Improvement Tribunal refusing 
to exesute an order for sosts passed by him 
onthe ground that he had no power to exe- 
sute such an order. 

The petitioner applied to the President of 
the Tribunal under gestion 18 of the Rent 
Aot for revision of an order of the Rent 
Controller fixing the standard ‘rent of eertain 
premises. whish the opposite party oceupied 
as tenant. -The President fixed the standard 
rent and awarded eosts, amounting to 
Rs. 89-8, to the petitioner against the 
opposite party. The petitioner thereupon 
applied to the President of the Tribunal for 
exesution of the order awarding costs, The 
learned President held thathe had no power 
to execute the order for sosta awarded by 
him. 

It appears that two sontentions were raised 
before’ him by the opposite party, namely, 
first, that the President had no jurisdistion 
to pass the order about the payment of sosts 
and, secondly, that he had no jurisdistion 
to exeeute sueh an order. 

So far as the first question is sonserned, 
the learned President held, and we think 
rightly, that: he is a Court and that the 
jurisdiction exereised by him under sestion 


18 of the Rent Aot is sivil jarisdistion, BO . 


(3) 90, 295; 12.0, L. R. 3613.9 I. A. 174;°5 Shome 
L., R. 180; 4 Ser. P. C. d. ———— Jur, 547; 4 Ind, 
Dec. (N. s.) 846, 

(4) 61 Ind, Oas, 210; 26 0, -W, N. 661; 33 O, L. s 
661; 22 Or, L, J. 854, i — 
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that in proseedings under that seetion tha 
President is a Oourt of siwil jurisdietion 
within the meaning of the Oods of Civil 


. Prosedure, and under sestion 141 of that Oode 


as well as under the speesifie provision of 
asotion 24 of the Rent Ast the prosedures 
laid down in the Oode in regard to suits 
applies, as far as may be, tosush proceedings, 

Section 4 of the Caleutta Rent Ast lays 
down that in revising the desisions of the 
Controller, the President of the Tribunal or 
the prineipal Civil Court shall follow, as 
nearly as may be, the prosedure laid down 
in the Code of Civil Prosedare, 1903, for the 
regular trial of suits. Rule 4 of the rules 
framed by the Losal Government also pro- 
vides that in making enquiries under the 
Ast, the Controller or the President of the 
Tribunal shall follow, as nearly as may be, 
the prosedure laid down in the Code of Civil 
Prosedure, 1908, for the regular trial of 
suits, the subatanes only of the evidense 
being recorded as in unappealable oases, 
and rule 24 lays down that in all proseedings 
before them under the Aot, the Oontroller 
and the President of the Tribunal shall have 
all the powers possessed by a Civil Oourt for 
the trial of suita, 

Now, the Tribunal being gested with all the 
powers of a Civil Court for the trial of suits, 
has certainly power to sward costs, as the 
power possessed by a Oivil Court for the 
trial of suits also inelundes .the power of 
awarding eosts. So far as the power to 
award eosts is eoneerned, it is not disputed 
before us that the President has sueh power, 
But the learned President was of opinion 
that he had no power to exeeute the order 
for eosts and that is also the sontention of 
the opposite party before us. 
= The learned President relied upon the 
provisions of sestion 4 of the Codeof Civil 
Prosedure. That seetion lays down that in 
the absence of any opooiſie provision to the 
‘sontrary, nothing in this Code shall be 
deamed to limit, or otherwise - affect, any 
spesialor losal law now in foree, or any 
special jurisdiction or power conferred - or 
avy spesial form of prosedure pressribed by 
or under any other law for the time being 
in forse, - 

Bat that seetion only msans that the 
provisions of the Code wouali_not apply if 
they are inconsistent with the pravisions of | 
sueh spesial or loeal law, nor affeet any: 


— + 
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spesial jurisdistion or special prosedure 
preseribed by any other law, 

The learned President points out that 
under sestion 77, sub-seation (2) of the 
Oalentta Improvement Aot, every award of 
the Tribunal, and every order made by the 
- Tribunal for the payment of money shall 
be enforseed by the Calentta Small Cause 
Court as if it were a desres of that Court. 
That merely shows that the spesial Ast, vie, 
the Oaleutta Improvement Ast, has made a 
spesial provision for exeantion of deerees of 
the Tribunal by some other Court, namely, 
. the Calentta Small Cause Oourt, It may 
be eaid that if the Tribunal is not to exeeute 
ite order under the Improvement Ast, it is 
not likely that the Legislature intended that 
it should exesute its order under the Rent 
Ast. Possibly it was a sase of omission, but 
in the absense of any provision that the 
orders of the President of the Tribunal 
under the Rent Ast are to be enforeed by 
the Oalentta Small Oause Court, we muet 
hold that the President of the Tribunal has 
the power of enforsing his own order passed 
under that Ast. 
` On behalf of the opposite party we are 
referred to the ease of Gobordhone Das 
y, Doolli Ohand (4). We do not 
think, however, that that ease has any 
bearing on the present ease. In that sase 
the question raised was whether rule 4 
framed by. the Losal Government, whieh 
makes the provisions of the Civil Proeedure 
Code applicable to enquiries made under the 
Ast by the President, was ulira vires in so 
far as an enquiry into an offenee under ses- 
tion 20 of the Rent Ast is conserned. Here 
no sueh question arises, as the Loeal Govern- 
ment has power to frame rules for regulating 
the proeedure for the President of the 
Tribanal in matters like the present. 

It is contended that sestion 24 of the Aet 
and rule 24 make some portion only of the 
Oivil Prosedure Oode, vie, that relating to 
regular trial of suits, applisable to proesedings 
under this Act, and not those relating to exe- 
eution. Bat rule 24 laya down that the Presi- 
dent shall have all the powers of a Oivil 
Court for the regular trial of suits, It is to 
be observed that under sestion 18 of the 
Oaleutta Rent Ast, the applieation for revis- 
ing the order of the Rent Oontroller in 
respeet of promises outside Oaleutta is to 
bo made to the prinsipal Court of) original 
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joriadistion in the distries. Rule -24 does. 
not lay down the prosedure to bə adopted in 
sush Civil Court, besause no provision is 
nesessary to be made with respest to proased: 
ings ina QOivil Oourt. A Oivil Court ean 
surely exesata its own orders and it would ba 
anomalous that an order for eosts under 
sestion 18 when passel in a aasa relating to 
premises outside Calentta ean be eaxeanted, 
whereas sush an order with respest to a 
case relating to premises inside Oaleutta 
cannot be exeented. 

In Nilmani Singh Deo v, Taranath Mukeriee, 
(3) the question arose whether a Oolleator 
uuder Ast X of 185% eould transfer a deerea for 


rent for exeeution to a Civil Jouré in another 


distriot, there baing no provision in that Ast 
for saeh a transfer, The Jadieial Committea, 
in desiding the question in the affirmative, 
observed that the Rent Court was a Civil 
Oourt in ths sense, that it is desiding on 
purely sivil questions between persons sesk- 
ing their sivil rights” and being a Oivil 
Court in- that sense it falls within the 
provisions of the Civil Prosedure Oade, and. 
farther that “there is nothing in the Ast X 
of 1859 whiah provides for any exeeation 
beyond his (Colleator’s) juriadietion, and there 
is nothing to forbid the sonolusion that sueh 
exesutions are left to the operation of Aet 
XXXII of 1852, or the corresponding 
portion of Aest VIII of 1859.” In Ohattan 
Patjost v. Kunja Behari (2) the learned Judges, 
referring to the above observations of the 
Judisial Committees in Nslmoni Singh's case (3) 
observed: “this and the other reasons given 
for the desision seem to leave no room for 
doubt that their Lordships thought that 
exeept upon points expressly provided for by 
Aot X of 1859, the prosedure of the Revenua 
Oourts when trying questions arising under 
that Act must be governed by the Oivil 
Prosedure.” 

It may be said that Ast X of 1859 laid 
down a prosedure relating to execation 
although it did not provide for tranafer of 
decrees to another district, whereas rule 24 
under the Oalentta Rent Ast merely provides 
for the prosedure for trial of suits, It is. 
unnesessary, however, to diseuss the matter 
further, basause even if no provision is made 
in the Aotor in the rules for exception of 
orders under the Rent Aat, onee it is held 
that the President is a Oourt of siwil 
jurisdietion and has power to award sasti, 
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we think it must be held that the Court 
has inherent power to enforce the order for 
sosts passed by it. In the ease of Jogendra 
Chandra Sen v. Bites Waztdunnetssa Khatun 
(1) Sir Fransis Maclean, O, J., observed as 
follows:— But it is now urged that the 
Oonrt has no jurisdistion to do thie, whieh 
means, in effect, that the Court has no power 
to enforce its own crders. I hope that is 
not so, and I do not think that it is so, 
There is apparently no sestion in the Code 
of Civil Prosedure whieh applies direotly 
to the ease. But the Ocde is not exhaustive, 
ànd it seems to me that when the Oourt had 
jurisdistion, as undoubtedly it had, to make 
the order as to soste, there is an inherent 
power in the Court ta have that order 
earricd into effest; otherwise the order would 
be a faree.” 

We think the principle stated above, viz, 
that a Court has inherent powers to oxeeute its 
own orders is applisable to the present ease. 
> We aseordingly hold that the President of 
the Tribunal bas power taexesnte the crder 
for eosta passed by him. 

- The Rule is aveordingly made absolute, 

We make no order as to oosta. 


B, N. 
Rule made absolute, 
NAGPUR JUDICIAL COMMISSIONER'S 
if COURT, 


Srcoxp Orvit Apezat No, 314 o 1920, 
. Augnet 30,192), 
Fresent:—Mr. Hallifax, A. J. O, 
' SUNDARLAL—P.sintirr—APPELLANT 
VETEUS 

BISAMBHAR—Devswpant— Reerondent, 
O. P Tenancy Act (XI of 1898), s. 70—Landlord 
and tenant—-Personal law— Bindu Law—~ Widow— Sura 
render— Acceleration of suctession—Agreement—Re- 


sumption. 
, In all matters of tenanoy. the, personal law. 


applies except in so far ds it is limited or altered 
by the Tenancy Law. Lp. 18], col, 1.) 
"There is nothing in the Central Provinces Tenancy. 
Act to limit a Hindu, widow’s power. to accelerate. 
he,.auccession to hem late. husband’s estate by. 


fiig from the ownership of it, [p. 19], col, 1.] 
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When a Hindu widow voluntarily surrenders her 
late husband’s estate to his next heir, she is regard- 
ed as having died so far as her late husband’s prop- 
erty is concerned, and even an ordinary tenancy 
holding included in the estate passes to his heir, 
not by transfer but by inheritance. If the next 
heir in such a case is a daughter, in the Central 
Provinces she holds only a limited womah’s estate 
in the tenancy, which on her death reverts to her 
father’s heirs, and in default of any such heir the 
an is entitled to reaume possession. [p. 18), cols. 
1 & 2, 

In the contract creating a tenancy the parties may 
agree that ib shall be subject to any conditions 
that are not forbidden by the law, e. g., that on the 
death ofa female tenant the tenancy should revert 
to her father’s other heirs, and in default of any- 
such heirs to the landlord. [p, 181, col. 2.] 

Diatriat 


Appeal against a deoree of the 
Judge, Raipur, dated the. 9th April 19.0, in 
Civil Appeal No, 18 of 1920, 

Sir B. K. Bose end Mr. V, Eose, for the 
Appellant, 


JUDGMENT.—Baijnath Chamar was an 
ordinary tenant of lend in the village of 
Gordi, of whieh the plaintiff in this asse 
is the malguzar, Baijvath died about 18v2 
leaving a widow, Musammat Kesar, who 
is still alive and two daughterr, Musammat 
Asmat and Musammat Manjar, who both 
married Bisambhar Ohamar, the defendant, 
In 1907 Musammat Kesar traneferred the 
whole of the moveable and immoveable 
property left by her husband, insluding 
the ordinary holding, to her two daughters 
jointly. In token of the transfer she exeouted 
an unregistered deed of gift ona one rupee 
stamp, whieh was attested by the malguszar 
among othere, and the malguear aasepted 
the. two dangbters as ordinary tensnts. 
Both the daughters disd in 1918 and, their 
busband took possession of the holding, 
The landlord has assordingly sued to ejest 
him asa trespasser, on the ground that by 
the transfer made by Baijnath’s widow 
his davghters, suseesded to the tenaney 
as his heirs and not as her donees, so, that 
‘on their death the tenansy would not pass 
to, their beirs but would revert to himself 
in the absenee of any heir to Baijnath. 

The suit was dismissed in both the Oourts 
for reasonsthat are stated as follows by the 
learned District, Judge in the appellate 
judgment: “lt, is spgcifieally laid down under 
gestion 46 of the Tenaney Act that an ocesu- 
pavey tenant may transfer his rights to any 
person, who, if he survived the tenan 
would inherit the right of oooupansy. N 
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sueh provision is, however, made in favour 
of an ordinary tenant in sestion 70 of 
the Act. Kasar had no mora right t 
transfer her tenansy right to her daurh: 
ters than she had to transfer them to a 


stranger. In.either sasa .it was open to 
the landlord to apply to ba plased in’ 
posses3ion under sestion 71, Aatually, 


however, he had redognised the transferess 
as ordinary teuants of the land. In the 
sirsumstanses I oonsidsr that Asmat and 
Manjar were tenantsin their own right by 
virtua of fhe eontrast of teaaney with the 
landlord and not as heirs to their desensed 
father, There san be no question of ae- 
seleration of auseession, a3 an ordinary 
tenant is not entitled to aseslerate sussession 
by transferring his right to his heir,” 

It is slear from the pleadings of the 
parties and from the unregistered ‘deed of 
gift, whish is admitted by them both, that 
what Musammat Kesar transferred to her 
daughters wag not merely the ordinary 
tenanay but absolutely all the proparty, 
moveable or immoveable, that she had inherit- 
ed from her husband, and that her reason 
for doing so was that they would, in any 
ease, inherit it later on as her husband’s 
heirs at her death. This is nota transfer 
but an aséaleration of the anesassion, a 
sort of suiside in respest of the proparty. 
Now in all matters of tenancy the personal 
law applies exsept in so far as it is 
limited or altered by the Tenaney Law, 
aud there isnothing in the Tenansy Act 
to limit a Hindu widow's power to aeselerate 
the susecasion to her late husband's estate 
by retiring from the ownership of it, It 
is true that the provision that an ossupansy 
tenant oan transfer his holding to the 
next heir must imply that an ordinary 
tenant annot. We are not, however, 
dealing with a transfer at all but witha 
devolution, whieh nhder the Hindu Law 
ean take placa during the lifetime of the 
widow: . 

“Any exactly similar davyolution does fre- 
quently take plaso when a widow miarrias 
again, She is regarded as having died, 
6o faras het husband’s property is soneern- 
ed; and even, an ordinary teßansy holding 
insluded in it passes to hik heirs not by 
transfer but by inheritansa, It the next 
heir, in sash a dass is the . daughter, in 
the Qentral Peoyinges - sh ` holds only a 
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limited woman’s estate in the tenana! 
which at hor daath ravarts to hor father’s 


haira, It ssems to mo impossible to diffaran- 
tiate between the eases of a widow 
who sdmvnits ‘metaphorieal suiside in 


respest of the praperty by a sesond mar- 


riaze súd of one who does so by a vo- 


luntary retirement from the ownarahip of 
if. I hold, therefore, that Musamnat Asmat 
and Musammat Manjar ware not absolute 
owners of the tenansy, but held a limited 
éstate in ik ao that it passed on the death 
6f the survivor of them to their fathér’s 
heirs and not to their own heir, their 
husband, the defendant. In the `abseñse 
of aby heir of Baijnath the tènánsy laysèn 
and the malgusar. is entitled to tesume pos- 
session. 

There is also another point of view from 
whish the ease might be regarded, In 
the eontraat ergating a fanansy the parties 
may agree that it shall be subjest to sny 
aonditions that are not forbidden by- the 
law, and in this ease the agreemefit bê- 
tween the landlord and Baijuath’s daugh: 
ters was that they should be tenants of the 
land with only sush an interest in the 
tenansy as they would have if they fad 
inherited it from their father, that is to 
say, that it should revert after them to 
their father’s other heirs, and in default 
of any susah heirs to the landlord. There 
is nothing in the Tenansy Asb to prevent 
such a condition being attashed to a son- 
tragt of tenaney. In fast tenancies aibjest 
to that oondition are of the sommonest 
oseurrense. Musammat Keaar’s own was one, 
The desree of the lower Appellate Court is 
assordingly set aside and in lieu thereof 
the deares of ejestment for whish the 
plaintiff sued will issue. The defendant will 
pay all the sosts in all three Oourts, 

Z, Ks ; . 

Appsal allowed. 
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CALOUTTA HIGH OOURT. 
AppratL From OstainaL Dacerz No, 190 
or 1919. 
$ July 22, 1921, 
. Present: —Justise Sir John Woodroffe, KT., 
`. . + and Mr. Justiee Onming. 
TARAMONI OHAU DHURANI—Ptarnr- 
~ IRF—APPELLART 
, versus 
i GOPAL DAS OHAUDHURY— 
4 DEFENDANT—- RESPONDENT. 
, Appeal—Burden of proof—Relief, different, whether 


can be given—Burvey and thak maps--Presumption— 
Rebuttal. 


In an appeal it is for the appellant to olearly 
establish that the judgment under appeal is wrong. 
[p. 188, col. 2.3 

Where a plaintiff sues for certain land on the 
basis of a survey map, though a reference is made 
to a thak map in plaint as well as in issues, and 
fails, he cannot, in eppeal, claim that he should be 
given a decree for the land to which he may be found 
entitled on the basis of the thak map. [p. 184, col. 2.] 

There is a prima facie presumption in favour of 
the accuracy of survey and thak maps, and it is 
for the party impugning their correctness to show 
that they -are inaccurate. Such a map may be 
shown to be incorrect by the admission of parties 
or adjudication by a Court or by evidence intrinsic 
or extrinsic tothe map in question, but such evi- 
a ad be clear and certain, [p. 194, col. 2; 185, 
col. 1, we i 

Appeal against a deeree of the Sub- 
ordinate Judge, Fourth Court, Mymensingh, 
dated the 24th Maroh 1919. 

FAOTS appear from the judgment. 

Babu Jogssh Ohandra Ray (with him Babus 
Gobinda Ohandra Ray, Gunada Charon 
‘Sen and Akhil Bandhu Guha), for tre 
‘Appellant :—-The appeal arises out of a. suit 
‘for khas possession of the propertien desoribed 
in sehedule 1—4 and establishment of title to 
derive profits from the river Bhogai as des- 
eribed in sshedule 5 of the plaint. The snit 
‘has Leen dismissed by the learned Subordinate 
Judge, There are two Mouzahs, Gorkanda 
and Chhitpara, belonging to the plaintiff. 
The adjoining Mouzab ,Ualitabari, belongs to 
the defendant by right of purshase in L905. 
In the year 1655 sa thukbast was made of these 
monzaks, A revenue survey was aleo made in 

1857. 
whioh sepsrated the two moutahs, was fixed 
as tLe boundary line between tho two 
mousahs. In sourse of time, however, the 
river gratiually went westward and entered 
into these two mourahs and in 1885 there was 


a further ebange of.the river eourse, with 
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the result that the land belonging to the 
plaintif has been dilnyiated and has reform- 
ed sinso on the east bank of the river as 
existing at present. Some of these reforms- 
tions are either firm landa or chars. The 
defenee is that the lands on both banks of the 


. river belong exelusively to the defendant and 


appertain to his Mouza Lalitabari. He dis- 
putes the correstness of the survey map and 
says that the river has notehanged. Now 
the lands in dispute were aequired by the 
plaintif in 1841 who established a hat 
opposite the defendant’s hat at Lalitabari, 
There were eriminal proecedivgs. In 1876 
thera were also a suit by: the defendant’s 
predesessor in respest of this hat, There 
the river Bhogai was deseribed as forming 
the western Loundary of the kat. That suit: 
sama up to this Court and has been reported — 
as Gori Mohun v. Taramont Chowdhrant (1). 
thera was another suis in 1876 between 
the plaintiff and the defendant’s predecessor, 
in whieh the latter resovered two pieses of 
land on the east bank of the river, In that 
ease ib was not possible for us to produse the 
survey map. My sontention is that the 
survey map is sorrest,.. (Reads and diseusses 
evidense.) I submit we are entitled to sueh 
land aa has been shown to belong to usin the 
thak map. The learned Court below was 
wrong in giving effest to the defendant’s 
contention that the survey map was not 
gorrest. The evidence rebutting the map 
ought to be elear and sertain. The test of 
landmarks is not safe to rely upon. The 
evidence as to the trees is not trustwortby, 
As regards the high lands I submit these 
might bave been pushed up by an earthquake 
whieh frequently cesarsin the Distriest of 
Mymensingh, Then there are sertain settle-- 
mout plots to the north of the river as shown 
in the survey map, and these are char lands. 
This shows that the river ones flowed thers, 
That goes also to prove the sorrestness of the 
survey map, I aubmit the amin’s report is 
wholly wrong. The sase ought to go bask for 


further and fresh hearing upon a sorreet rg- 


port of the amin. . 
Babu Dwarkanath Ohakraburty (with him 
Dr, Sarat Ohandra Basak, Babus Bimal 


--Ohandra Das Gupta and Frafulla- Chandra 


Nag), for the Respondent :—-The whole dis- 
pute is about my kat, which the plaintiff 


(1) 5 0. 7 (F, B:); 4 0. L. R. 808; 2 Shome JR, 
217; 2 Ind, Deo, (x, £) 617, i 
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wants to appropriate to herself. . The 
theory about the shange in the sourse of the 
river was never suggested at any time before, 
not even in the suit of 1876, and in that suit 
it was found that there had bean no shange 
of the river from the time of the survey up 
to the date of that suit, 
prastieally admitted that there was no 
shange in the riverin 1885, Fartherin the 
suit of 1876 they did not oare to produse the 
survey map, We have proved the insorrest- 
ness of the survey map and the learned Sub: 
ordinate Judge has found itto be insorrest. 
Tae finding is that the plaintiff has wilfully 
Suppressed oertain papers beeause they would 
projudise her ease. The evidense addused 
inthe sase has elearly made out that the 
.d»fendant is the owner of the landsin dispute. 
Farther at the trial the plaintiff did not rely 
upon the thak map, She mersly relied oa the 
revenue survey map. On the basis of the 
thak map her ease is bound to fail. The 
landmarks now existing would not be son- 
sistent with the survey map. Tae appel- 
lant is bound to prove the insorreatness of 
the survey map before the ease ean sueseed. 
The amin who was on the locale has found 
that ths river eould not have run in the 
position in whieh it has been depiated in the 
survey map. I submit the findings of the 
learned Ooart below ara unassailable. The 
plaintiff has not been able to make out a saseg 


for remand, The sppeal ought to ba dis. 
missed, 
, Babu Jogesh Ohandra Ray replied in 


brief, 
JUDGMENT.—The question in’ dispute 
is as to the site of the boandary bstesen the 
~ Mazsbs Garkanda and Qhhitpara, whish ba 
long to the plaintiff, and Lalitabiri, whish 
bolongs to the defendant, purehased by-him 
in 1905 (1312), The value of the. land in 
qaestion is not mush, but the parties who are 
both rich Zamindars have been quarreling 
for years past and it ia said that the earrying 
oa of a ssrtain hat is indireatly eonserned in 
tia desision, The ease has lasted some ten 
days, tha parties being indisposed to settle 
the msfter. The Subordinate Judge has 
hald that tha rivar whieh forms a boundary 
between the properties of the two parties has 
been insorrestly shown inthe revenue. survey 
map, at least do far as it passes between the 
Mouzabs Garkanda aud Ohhitpara on the ong 
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hand and Lalitabari on the other, A long argu- 
ment has been addressed to as on the various 
maps and the other aspests of the ease, 
Whatever value may be attashed to some of 
the points made by the appellant, it must be 
remembered that this isan appeal and that 
whatever might have been the desision in the 
ease at the original hearing, it is for the ap- 
pellant to slearly establish that the judgment 
in appeal is wrong, 


A thukbast was made of these mousahe 
in 1855 and a Revenus Survey in 1857. At 
the survey, the boundary line between there 
two mousahs was fixed in the middle of the 
river, above mentioned, whieh is aalled 
Bhogai and whieh river separated them, It 
is stated in the plaint that in the sourse of 
time the Bhogai river gradually went west. 
ward and entered into the plaintiff's two 
mougahs and afterwards.at the trial, that 
there was a sudden ehange in the river on 
some day in 1885. It is thus alleged that 
there has been a ehange in the sourse of the 
river from what it was at the time of the 
survey measurement, with the result that `’ 
some of the land belonging to the plaintiff 
has been diluviated and has sinse reformed 
on the east bank of the river, either as firm 
lands or as adherent chars on the east of the 
present existing river, the sentre of whieh 
was the boundary ling and whish river now 
flows iu the plaintiff's moucahs, the exeeption 
mentioned bsing a small island char, whish 
is stated by the defendant to have baen 
detaehed from the eastern bank after the 


survey. 


The property in dispute is eomprised in 
five schedules [he last inelading the river 
is now oder attasament of a Criminal OG art 
The plaintiff olaina kkas possession of the 
property in sshedules Nos. 1, 2, 3 and 4 
and establishment of har title to derive pro. 
fits from the river in sehedule 5. She alsg 
claims wastlat in ashedules 1 and 2 from the 
defendant for three years prior to the insti- 
tution of the suit till the delivery of posses- 
sion, As regards the property in -sehedule 2 
whieh inelndes the hat itself, it is admitted 
in appaal that this aannot bs recovered singg 
the suit in this respeot is barred by adverse 
possession, 

The defendant elaims the lands in sahe. 
dalas L424 as eppertaining to his Moazzh 
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Lalhitabari. He tried to assert the exslusive 
right to be the owner of that mouzah and to 
the river with both of ita banks. He denies 
that any land has been ourtailed from the 
plaintiffs Jand as alleged. He originally 
elaimed both the land and water in suit as 
his own and says that both the thak and the 
survey maps are erroneous. This claim is, 
however, now abandoned, so far ag regards 
the river in respsst of whioh the defendant 
slaims up to the middle line of its oourse, and 
the-appeal has been argued on the footing 
that the boundary line between the plaintiff's 
and defendant's property is the middle line 
of thé river Bhogai asthe river was at the 
time of the survey in 1857, 


For the plaintiff it is alleged that the sur- 
vey map was correct and that the river has 
ehanged its position. What the defendant 
says is that the survey map is ineorreat and 
that the river has not shanged. The main 
issue then is whether the survey map is 
sorrest or not and whether the river has 
shanged. 


The plaintiff acqzired ber land in 1841 
and shortly after, she established a new 
bazar opposite the defendant’s hat at Lalita: 
bari and then disputes sommenoed. The 
defendant’s hat is: mentioned as being in 
existense in 1795, having originated in 1783 
In 1841 there were osriminal proscedings 
against the defendant’s predecessor and. 
oross-charges. In 1876 there was a suit 
by the defendant’s predesessor in res- 
peot of this hat, -he boundaries of 
whieh are given in the plaint. The 
western boundary is given as the Bhogai 
river. The sase aame up on appeal to the 
High Court and was referred to a Fall 
Bensh [Gort okun v. Taramons Ohowdhrant 
(1} J. This was followed by a suit (No. 57 
of 1876) between ‘the same parties, The 
defendant’s predesessor, plaintiff in that suit, 
resovered two pieces of land whieh aro 
looated as lands om the east of the bank of 
the Bhogai river, ‘whieh lands are still in 
the same position and have been identified 
by the amin as on‘the eastern bank of the 
present river Bhogsi. ‘The defendant in that 
soit alaimed the lands as reformed lands and 
no suggestion wis made that the river had 
changed. On the gontrary the jadgment, as 
it stood, slowed ‘that the river had undergone 
no shang from the date of the suryey up to 


— — — o 
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1873, Aeeording to the plaintiff’s oase, how: 
ever, made at the trial the shange in the river. 
ossurred suddenly in one day in 1885 at 
the. time of an earthquake. This - involves: 
the. assertion that there was ro ehange: 
between 1876 and 1585, From the true 

position of the river as indisated in the: 
survey map the abange was, aogording to this. 
case, very eonsiderable and obvious. Yet 

as the learned Judge has pointed out, it 
is a strong sireumstanoce against the: plaint- 

iff’a oase that she never laid any alaim to 

land on the Lalitabari sida of the river till. 
shortly before the institution of the- suit, 
though she had ossasions to do so both in: 
the last settlement survey and in the pro- 

eeedings under seetions 144 and 145 of the- 
Criminal Prosedure Code. This is strong. 
avidenee.against her in that the parties had. 
been fighting with bitterness over the site of 
the old haf It is practically conseded be- 
fore us that this story of the sudden shange 
of the river in 1885 is not true, and -wás pro- 

bably a deyise to meet the sase. of possible 
estoppel, haying regard to the judgment in 
the suit of 1876 to whieh we have referred. 

As regards this litigation of 1876 it is zaid 
that it did not,at that time and for the purposes 
of that suit, suit the appellant to produse 
the survey map to show the true faote -to the 


.. Oourt; rather the fasts were made subservi-- 


ent to the plaintiff's ease. These two ad- 
missions bear out the learned Judge’s adverse 
somment on the plaintiff’s suit that he rarely 
Game seross eases in whish respectable 
Zemindars sould take resourse. toso mush 
inequities and sunningness.” ‘Che appellant, 
however, eannot throw up her ease in this 
way when she finds it insonvenient, in order 
to nek the Court to go on the assumption ` 
of another state of fasts. If, however, we 
exelude this evidense of shange in the river, 
there is none exeept so far asan inferense 
of change is to be-drawn.from the survey. 
map, if the same is held to be sorrost.. 
There is a prima facie presumption in fayour 
of the aseurasy of the thak and survey maps 
and it is for the defendant-respondent - to 
show that they are ineorreet, if he so alleges, 
The learned Judge has keld that he bas 
shown that the survey map is .ineorreet, 
The fast thet no claim was made till shortly: 
before. the suit remains, but its signifcaneg . 
is no doubt diminished if there were a 
ghange. in the riyer whieh was. of -a gradual 


— — — — Aan, 
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éharacfer, a supposition sontrary to tha asse- 


made by the appellant’s evidenes, What- 
ever may be the justiea of the finding of 
the learned Judge as regards the appellant’s 
sonduat of the sase, (conduet whieh may 


have affested the value of the oral svidenss ` 


addused in support of it) the appellant 
sontends ‘that susah a finding eannot affect 
the value of the evidense derived from the 
maps, partioularly from the survey maps, 
To some extent, however, the evidenos as 
to the shange of the river has a bearing on 
the question before us, besause if the river 
has*-ehanged then the servey map may 
be sorrest, as the appellant sontends. Whereas 
if there has been no ehange or substantial 
shange asthe defendant sontende, then it 
follows that the survey map is insorreet in 
so far as it: establishes that the survey line 


of the river goes through oertain existing. 


landmarks, 


As I have stated, the presumption ie in- 


fayour of the appellant as regards the maps, 
although itis to be remembered that this 
is an appeal in whieh the onus is upon 
her to establish that the learned Subordi- 
pate Judge was- wrong when he found that 
the survey map had been proved to be 
insorrest, Sush a map may be shown to 
be ineorreet by the admission of parties 
or adjudication by a Oourt or by evidence 
intrinsis or extringio to the map-in ques- 
tion. We have admittedly in the present 
appeal nothing to do with either of the 
first three of these eases but with the fourth 
only, it being alleged and found by. the 
learned Subordinate Judge that the survey 
map iserroneous by reason of certain extrinsia 
siroumstanees with whieh I will deal. To 
these ciraumstances may be added, as bearing 
upon this point, the very important evidensa 
of possession. - The absense of elaim by the 
plaintiff, so far as it goes and so far as it is held 
not to have been explained, is ineonsistent. with 
the chanye inthe ecurse of the river which 
she alleges. On this point the learned Sub- 
ordinate Judge states that the parties had 
been fora long time fighting bitterly, that 
all the- time the plaintiff had been the 
aggressor and had shown a resolation to 


destroy the defendant's hat somehow or- 


other, that if the plaintiff had really any land 
of: her mouzaha on the Lalitabari side— 
spesially on the Bazar site of Lalitabari-—~ 
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aud tbe defendant had taken wrongful 
posasssion of the same in the latter part 
of 1315, then itaould hardly ba imagined 
that the plaintiff woald hava remained si- 
lent during the survey settlement whieh 
tok plasa in the years 19:0 and 1911, 
No doubt the appellant has given evidenss 
for the purpose of explaining those fasts, 
But the learned Judge, whe saw the wite 
nesses and heard evidence, has not assspted 
their story. He further found that the 
plaintiff had wilfully suppressed sertain 
papers besause they would be of material help 
to the Court and prejudisial to her sase.. 
The plaintiff's offiser Jatindra wag present 
in Court but not examined. The people of 
the Taragunj Bazar also dealt with the 
defendant, as owner of the land on the 
Lalitabari side. The Jadge observes that 
the plaintiff did not examine a single reg. 
peatable mohajan of that Bazar, 


Before proeceling toa disenssion of 
eertain other sireamstanse, namely, the 
landmarks whish are said to show the 
inscrrestness of the revenues survey map, 
I may observe that in this appeal it was 
argued that if the appellant were not aus- 
sessful in showing that the learned Judge 
was wrong in his sonelusion as regardsthe 
survey map, at sny rate, the plaintiff ap. 
pellant is entitled to such land as, she might 
be able to show, belonged to her agsording 
to that thak map, There was, ib is trne, 
a referenas to the thak map both in the 
plaint and in the issues, Bat as the learn. 
ed Judge has pointed out, what the plaint. 
iff relied upon at the trial was ‘not the 
thak map but the revyanne survey map, 
and it is obvious why this should ha go, 
For if is admitted that only upon the 
establishment of the revenue survey lina 
of 1857 ould the plaintiff hopa to obtain 
what is her main objaet in this suit, the 
possession of the Lalitabari kat. On the 
basis of the ¿hak map, if eorrest, she would 
not establish ber title to the hat. Wea 
think that in the circumstances, as the case 
was made and based on the survey map. 
and as this was really the subjest of dis- 
aussion in tha lower Court, we,-should. 
sonfins ourselves to the survey map. -This- 
ease ia not like that of a plaintiff who suing 
fora sertain: sum-establishes his right t6 a: 
lesser sum in respest of whioh he-is éntitled. : 
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to an award. This is a ease in whieh 
the boundary line and, therefore, relief to 
be given differ as —* line is aseertained 
assording to the thak or survey map 
reapestively: the former of whish, it is to be 
observed, bas been found to be ineorrest in 
several partieulars by the amin. It was 
to the survey map thatthe argument and 
the main evidenes were dirested in the 
lower Oourt. Had we some toa eontrary 
eonelusion on this head, it might have been 
neeessary to remand the ease fora ro. hearing 
on ths question whether the plaintiff was 
entitled to any, and if so, what relief on 
the basis of the hak map. The question 
then is. whether tha survey map is sorreet 
aud whether it is sonsistent with «eertain 
landmarks... For the defendant-respondent 
it is contended that it -is not so soxsistent 
snd that sertain landmarks, sueh as high 
lands and trees, are shown to be in the 
bed of the.river if thë survey map be laid 
down in’theastual losality. The appellant 
eonieuds that this class of evidenee is not 
of a suffisiontly strong and weighty sha- 
raster to overeomethe presumption of as- 
ourasy whieh is attaehed to this elass of 
maps. .The question in this appeal then 
resolves itself into one of fast, namely, 
allowing that there is sueh presumption in 
favour of the survey map, a presumption 
whisk may be rebutted, are the faeta whieh 
have been proved in this ease, sufficient 
to rebut that acouraey; or rather has the 
appellant made out a sufficiently strong oase, 


whieh would justify us in holding that the’ 


learned Judge was in error when he held 
that the eireamstanees to whioh he refer- 
red were suffiaient to rebut the presumption 
of the survey map’s aceuracy? 

The amtn has found that if the respond- 
ent has established the oexistensa and 
position of the landmarks alleged by him, then 
the survey map is ineorrest. The question 
then is narrowed down to this; do these 
alleged landmarks show that the survey map 
is ineorrest so far as the river is sonserned? 
The learned Vakil for the appellant has 
pressed the.argument upon us that it isa 
‘strong thing to hold that a survey map 
is ineorrest. It may be eonseded that the 

evidense in rebuttal of an official survey 
map as this should be elear and certain. 
The. learned Jadge; howaver, has held that 


it. is ineorrest aud it is, therefore, for thg. 
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appellant te show us elearly that he is 
wrong. It ia not sufficient to show 
that something may be said against the 
judgment or that if the ease were now 
being heard for the first time that the 


‘presumption in favour of the map has not 


been rebutted The appellant must show 
elear reasons for reversal of the judgment on 
this question of fast. 

In dealing with the question of the eor- 
reetness or otherwise of the survey map 
elearly sonsiderable weight must be attaehed 
to the opinion of the amin, whieh he drew 
from sertain sonditinns whieh he obserVed 
on the spot, whish led him to some to the 
eonelusion thet the riyar sould not have 
ran in the position whieh the survey map 
would represent it to have run. 

“In sonsidering the probabilities of the 
eorrestness or otherwise of the survey map 
it is to be remembered that the Commis. 
sioner had no field book from whish to 
relay the position of the river. This he 
states in his evidenee. There is nothing 
to show whether a field-book was or was 
not prepared by the party who did the 
delineation of the boundary after the traverse 
had been made. If there was no Seld- 
book ‘the likelibood of error is largely 
inereased, The fast remains, however, that 
no field-book was available to the amin to 
relay the position of what may be ealled the 
survey river, — 

There are two main reasons on whieh the 
amin relies in eoming to the sonslusion, 
namely, the presenee of eertain old trees and 
high land on the site where the survey 
river is shown to be at the time of the 
survey in 1857. The evidenee- ahout the 
trees is not very strong, for it may be argued 
to bea matter of unsertainty to what trees 
the witnesses are deposing who depose as 
to the age of the trees. - No expert evidence 
aa to the age of the trees was. given. 
The amin himeelf wrote that he sould not say 
whether a tree was 30 years old or 100 years 
old. One of the plaintiff's own witnesses 
has deposed to the exiatense of a eertain tree 
at the time of suryey in 1857. The witness 
bas given his age as 100 years and if this 
is eorrest, he sould no doubt baye seen ‘the 
trees in question at the time of the survey 
or before that time. It may, however, be 
argued, ad it has been, that there may 
still be e question aa- to bho identifying 
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of the tres he is deposing about. It 
would not be safe perhaps to rely on this 
sirsumstanee alone. But in dealing with 
the evidenee as fo the high land we are on 
firmer ground. The amin has found that in 
the site of the survey river there are 
eertain high lands, in some plases 12 
feet high, and he gives it as hia opinion 
that looking at these high lands 
the river could not have flowed over them 


at the time of the revenue survey 
of 1857. It has been suggested that 
these high lands might have been 


pushed up by an earthquake, an oseurrense 
to whish the distriet of Mymensingh is 
frequently exposed. If this had been so, it 
seems likely there would have been som? 
evidense on this point, The appellant has 
tried to prove the ssrreetness of the survey 
map by. showing that there ara sertain settle- 
ment plots to the north whieh are on the 
site of the survey river. as shown ic the 
map of 1857 and that these plots are char 
land, and henee he argues that the river ones 
fiswed there and that the fast proves the 
eorrestness of the survey map. This faet 
would at the most prove that the river at 
some time or other did flow there, but it 
would not prove that the river was flowing 
thera in 1857, whish is the issue in the 
present aaga, 

Tuking all the facts and sirseumstanses of 
the ease into sonsideration, we are not 
prepared to say that the Trial Court was 
wrong in relying on the" amtn’s evidense to 
show that the river sould not have flowed at 
the time of the revenue survey of 1857 in 
the site on whieh the revenue survey map 
of 1857 would represent it to have flowed 
and that, taking this view of the svidense, 
the Trial Judge was wrong in holding that 
the survey map, in so far as it represented 
the boundary between the plaintiff’s and 
defendant's mouschs, was insorreet, 

_ The result is that the appeal fails and is 
dismissed with eosts, 

' There was a sross .objestion by the respond- 
ents whieh was not pressed. It was 
withdrawn and, therefore, no order is made. as 
to the sosts thereof, 

Z, K. 

Appeal dismissed, 
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BOMBAY HIGH OOURT. 
ORIGINAL Orvin, JOBISDIGTION APPEAL 
No. 59 or 1921. 
Oatober 13, 1921. 
Present :—Sir Norman Maeleod, KT., 
Vhief Justice, and Mr, Justies Shah. 
K. & J, COOPER—Derexpaxts— 
APPELLANTS 
VErsus 
MAOMILULAN & 00O,—Pctarstirra— 
RESPONDENTS, 


Copyright—Matter copied from noch work 
—Notes—Original work—Abridgment, aa 


-The plaintiffs, a firm of publishers, had, in 1911, 
brought out in England an abridged edition of 
North’s Translation of Plutarch’s 1 ife of Alexander, 
edited by a Mr. Parr, for the use of Secondary Schools, 
The abridgment was not effected by ‘giving tha 
substance of the original work in the language of 
the editor, but by excising various portions of the 
original work which were not considered suitable for 
the purpose for which the book was published. The 
portions which were retained were divided into an 
introduction and various Chapters, marginal notes 
were added and at places where original matter had 
been left out, transitional notes were inserted go as 
to link up the thread of the narrative. At the end 
there were a few pages of notes. This book was 
prescribed by the University of Bombay in October 
1917 asatext book for the Matriculation hxamination 
of 1919, In January 1919, the defendants published 
another abridgment of the same original work, 
The book was styled Platarch’s Lifa of Alexander, 
North's Tanslation, with notes prepared by Mr, 
Darby, and contained (a! a statement of the con- 
tents, (b) an introduction divided into seotions as to 
the author, the translator, Phillip of Macedon, a 
sketch of Alexander’s career and the character of 
Alexander, (c) the text consisting of selected pas. 


‘sages, which in fact included all the passages selected 


by Mr. Parr for the plaintiffs’ publication and certain 
other passages from North’s Translation, with 
marginal notes, (d) notes and additional notes, (e) 
a summary, and (f) a map Some of the notes in 
the defendants’ book coincided with those in the 
plaintiffs’ book. These notes were very elementary 
and such as any annotator, having snffocient 
familiarity with the ancient history and mythology 
of Greece, would be able to reproduce, The plaintiffs 
complained thatthe defendants had infringed their 
copyright in the text and in the notes: 


Held, (1) that as regarda the text, North’s Trans. 
lation of Plutarch's Life of Alexander was available 
to any one who wished to reprint it and that when 
the plaintiffs chose for their book about half of the 
original translation, they were not abridging. it in 
the legal sense of the word, and that looking at their 
text by itself, it could not be considered an ofiginal 
literary work so as to be entitled to copytight; [p. 
189, col, 2.] 


(2) that as regards the notes, considering them aq & 
whole and taking into consideration the mature and 
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the extent of the use of the plaintiffs’ notes in 
preparing the defendants’ notes, it could nót be said 
that that use was unfair ; p. 192, cdls. 1 & 2.7 

Macmillan v. Suresh Chunder Deb, 17 C. 851 at pp. 
960, 961; 8 Ind. Dec, (xN. s.) 1180, referred to. 

(3) that, therefore, there was no infringement of 
the plaintiffs’ copyright either in respect of the 
text or in respect of the notes. [p, 190, col. 2; 
p. 193, col, 2.) 

Per Macleod, C, J.—S8kill and labour by themselves 
will not make up for the, want of originality, while 
there is nothing originalin picking out for publica- 
tion portions of a work which is not copyright, [p. 189, 
col. 2, 

In, 5 a selection of passages from a non-copy- 
right work is not entitled to protection. [P. 190, col. 


2, l 

ber Shah, J. ~There can be no copyright in respeot 
of mattet which is word for word part of a non. 
edpyright work; [p. 193, col. L.J 

The word “original” in the definition of copyright 
should: be so construed as to give to the person who 
has: used Bina brain the benefit of that use as far as 
possible, but ib cannot be held that matter which 
ig word for word taken from  non-copyright work, 
though only partially, constitutes an original work, 
[p. 198, cols: 1 & 2] - - 

Indeyendénb” labour- must be apparent, and the 
roduotion df the size of æ work by copying some of 
its parts and omitting others, confers no title to 
authorship; and the result will not be an abridg- 
mont entitled to proteetion, To shorten a work by 
leaving out thè unimportant parts is not to abridge 
it ih a legal sense, To abridge, in the legal sense 
of the word, is to preserve the substance, the essence 
of the Work, in latiguagé suited to such a purpose; 
lenguugd substantially ‘different from that of the 
original, To maké such an abridgment requires the 
exercise of the mind; labour, skill and judgment are 
brought into play ahd the result ig not merely copy- 
ing. Tovonstitute a proper abridgment; the arrange- 
ment of the book abridged must be preserved, the 
ideas must also bo taken, and expressed in langu- 
age not copied, but condensed. To copy certain 
passages and omit othets, so as to reduce the volume 
ih bulk, is nob sudh an abridgment as the Court 
would recognise as sufficiently original to protect thé 
author. [p, 193, col. 2] 


Mi, Setalvad (with him Mr, R. J, Desat), for 
hè- Appellants. ; 
: Mens: Coliman. and M. Y, Desai, for the 
l JUDGMENT, ) 
- MaoLeon, ‘0. J. FPhis is an Sppeal from 
the desision of Faweett, Ji, desreeing the 
plaintiffs’ olaim. ane 
‘The plaintifis, a fim of publishérs, had, : 
in 1911, brought out in England an abridged | 
edition. of North’s Translation of Plutareh’s - 
Life of Alpxandér ddited by a Mr. Patr, for. 
thè ube BF Sudondary BSehétls, | 
The abridgment was not effested by giv- ` 
jngothe substanse of.the original work in tbe 
laiuage of the editor, but, by. exsising, 
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various portions of the original work which 
were not considered suitable for the purpose 
for whish the book was published. The, 
portions whish were retained were divided 
into an introduction and various Chapters, . 
marginal notes were added and at places 
where original matter had been left ont, 
transitional notes were inserted so as to link 
up the thread of the narrative. At the end 
there were a few pagas of. notes. 

On the 4th Ostober 1917 the Universiiy 
of Bombay published a list cf the Text 
Books in English preseribed for the Matris- 
ulation Examination of 1919, Amongst them 
was “ Plotarsh’s Life of Alexander ” trans- 


- lated by North (Masmillan & Oo.), The eduga» 


sational year would commenes in Marah 
1918 and any student who wished to enter 
for the examination would ordinarily seek 
to buy the plaintiff.’ book, , — 

Sometime in November the defendante,. 
who are also ednoational publishers, issued 
hand bills eontaining a list of - the books 
published or about to be published by them 
for the Bombay Matrisulation, 1919,. Amongst. 
them was the following: : “Plutarsh’s 
Life of Alexander (North’s Translation 
abridged) edited with introduetion, full 
notes, eto., by the Rev. A. Darby,” Beneath 
the list of books was this advertisement :— 

“Tn response to (illegible) should bring out 
reliable annotated edition of English . texts 
presoribed for the Bombay Matrioulation 
examination, we have this time published 
suoh editions in the confident hope that they 
will prove equally useful to teashers and 
pupils, 

“These editions will be found more useful 
than avy published in England as having 
been spesially prepared for Indian pupils 
by those sompetent to understand their needs; 
and in every respect more reliable than 


- similar editions brought out in this country 


by editors more or less insompetent for. the 


This was elearly an invitation to pupils and. 


- teashers to purehase the defendants’ work 


instead vf the plaintiffs’. 

“Mr. K. M. Cooper, a partner in the defend. 
ants’ firm, deseribed how he same to publish | 
the defendants’ book. He said that he same 
to know in Ostober 1917 that the University 
had presoribed North’a Translation of Plu. 
tarcsh’s Life of Alexander as published by 
Masmillan & Co, He had a eopy of plainte 
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iffs’ book and a copy of Rouse’s edition. He 
thought plaintiffs’ book had eut down tha 
original too muob, thus omitting many interest: 
ing episodes and passages whieh had partisular 
referenoo to India, 
to help him by writing the notes. It is 
admitted that a sopy of plaintiff,’ book was 
sent to Mr, Darby andthe first notes which 
Mr, Darby sent to the defendants referred to 
the pages in plaintifs’ book: Afterwards 
Mr. Darby sent additioral notes on defendanta’ 
book, but the defendants, apparently being in 
a hurry to pablis their book, printed Mr. 
Darby's notes in two parts juat as they 
reseived them. Owing to various eiroum- 
stanees beyond their sontro], the plaintitts 
were unable to get a sufficient number of 
sopies of their book out to India in time 
for the eommeneement of the edusational 
year, with the result that the defendants’ 
book being then the only.one available, the 
first edition was sold out, 

On the 20th June 1918, the plaintiffs wrote 
to the defendants. ao plai Hing that the 
defendants had infringed the plaintiffs’ copy 
right in the plaintiffs’ book by publishing 
their book and neked, defendants to furnish 
them with oertain partionlars regarding 
‘defendants’ book, to. deliver to the plaintiffs 
all copies remaining unsold, to pay to the 
plaintiffs the profits made by ths sale of 
defendants’ book, to apologise for the infringe- 
ment, and to undertake not, to infringe 
thereafter the plaintiffs’ rights, 

The defendants replied that their abridg- 
ment was independent, and, was the resulf of 
skill and labour of the editor who made it, 

There were material differences between the 
two abridgments, 

The plaintiffs filed this suit on the 30th 
-Ostober 1918. slaiming an, injunstion, an 
aseount of the sopies sold of defendante’ 
book, delivery of sopies unsold, and the 
profit made by the defendants by way of 
damages. 

In their written statement the defendants 
‘denied that they had sopied the text of the 
plaintiffs’ work, They denied that there 
had: been anything original or pesnliar in 
the: method followed by the plaintifis in 
abridging. the various portions of the text. 
There was no, other alternative left to any- 
‘body abridging the text and deleting un- 
suitable portions but to adopt. the method 
followed. in the two abridgments. They 
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deniod that the additional matter was inslud- 
ed by the defendants to avoid, if possible, 
too olose and direst an imitation of the plaint- 
iffs’ work as alleged in the plaint, The 
defendants’ book was an independent abridge: 
metand was the result of great skill and 
labour on their part and had the spesial 
features as detailed in paragraph il. 

The following issues were raised at the 
trial :— 

(1) Whether the plaintiffs as publishera 
of an abridged edition of Plutarah’s Life of 
Alexander were entitled to a sopyright 
therein P 

(2) Whether the publication of the plaints 
iffs was mush original literary work as was 
entitled to sopyright f ; 

(3) Whether the defendants by their 
publioation had infringed the copyright, if 
any, of the plaintifis’ publisation P 

The first issne was not pressed. > 

The sesond and third issues were found in 
the affirmative. w Be 

Byidense was taken at great length ‘and in 
the most minute dotai], mush of which would 
have been found unnesessary if the queation 
had first been considered how mush of the 
plaintiffa’ book was sopyright. I think there 
aan ba ne donbt that the defendants intended 
to publish a book which students should ba 
encouraged to buy instead. of the plaintiffs’ 
book, and Mr. Cooper’s denial of suah an 
intention was obviously falae, But. the im- 
portant point to notias was. that- North’s 
Translation of Platarch’s Life of Alexander 
was available to auy one who wished to 
reprint it. When the plaintiffs chose. for 
their book about half of the original trans- 
lation, they were not abridging it in the legal 
sense of the word, and ‘looking at their text 
by itself, it conld not, if published, have been 
sonsidered an original literary. work so as to 
be entitled to sopyright. Skill and labour 
by themselves will not make up for the. want 
of originality, while there is nothing original 
in pisking out for publication | povnons SEs & 
work whieh is not sopyright, 

Onas this is resognised, the oase is very 
mush simplified, The original portions of 
the plaintiffs’ book are the marginal and 
transitional notes, and the notes ab the end, 
while if may: be said that the. divin 
of the text into an introdustion and 
various Ohapters possesses same element 
of originality, Thore are also amonget 
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the eontents a map, an introduction, an 
analysis of sontents, shronologieal table, 
glossary and some test questions. Before 
us if waa not sontended that the defendants 
had been guilty of pirasy with regard to 
these. Admitting that the plaintiffs were 
entitled to protestion to this extent, in what 
respest ean it be said that the defendants’ 
-book infringes the plaintiffs’ -rightaP The 
defendants have not divided their text, their 
marginal notes are not the same as the plaint. 
iffs’, and they have omitted the transitional 
notes entirely. The annotations to the text 
at the end of the book remain. The defend- 
ants sent the plaintifis’ book with Blaakies’ 
book and their own, with no name on it, to 
. Mr, Darby, so that he. might write notes, 
“but they did not tell him whieh book was to 
. be annotated. So Mr. Darby at first anno- 
tated the plaintiffs’ book as be knew that 
had been preseribed by the University, and 
-his notes nesessarily referred to the pages in 
the plaintiffs’ book. When Mr, Darby waa 
-informed that the defendants’ book was to be 
annotated, he wrote ont additional notes for 
the additional passages whieh appeared in the 
‘defendants’ text, but the defendants were so 
anxious to get their book published ‘that they 
printed Mr, Darby’s notes in two parts just as 
they were resaived. Now North’s Translation 
uses medimval English so that there are 
many expressions. whish would not be easily 
. understood by Indian students and Mr, 
Darby’s main object in writing his notes was 
-ġo render these expressions into modern 
English, while the usual information regard: 
ing plaess, persons and peoples and teshniaal 
.terms mentionad in the text would nesessarily 
_haye to .ba given. -A minute eomparison 
- between Mr, Darby’s notes and those in 
-the plaintiffa’ book resulted in the dissovery 
. hat some of Mr. Darby’s notes of the latter 
- elass. ecinsided with the plaintiffs’ notes, 
:Undonbtedly Mr. Darby had the plaintiffs’ 
notes before him. in some cases instead of 
«going to a_dietionary or other book of refer- 
ence he may have saved himself the trouble 
-by ateopting the. information given by. the 
' plaintiffs’ notes, in other eases there might 
_be a difficulty in using different language to 
„explain the same term. But all the instaness 
: whieh eould be eollested appear in an appendix 
“to the judgment and esonsidering all the eir- 
eumstanees,-it would be diffieult to say that 
A- few. inetanees -of similarity in the explana: 
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tion of elassieal names nesessarily sonstituted 
an infringement of plaintiffs’ oopyright. 
Another of plaintiffs’ somplaints was that 
the defendants, where it was neoessary owing 
to the exeision of a passage in the original 
text to transpose a word or two so that their 
text should run smoothly, have adopted the 
same method of transposition as the plaint- 
ifs, but even if this were a legitimate sause 
of eomplaint it seems too trivial to be noticed. 
defendants were at 
liberty to exeise a partisular passage whioh 
the plaintiffs had exeised, the alteration of 


‘a word or two in the passage immediately 


following the exsised passage would often 
follow as a matter of eourse, 

Tt seema to me that the plaintiffs wera 
exeeedingly ill-advised in bringing this 


astion unlessthey eould satisfy the Court that 


in law a seleation of passages from a .non- 
sopyright work was entitled to proteetion, 
since the mainstay of their ease was the 
fast that the defendants ineluded in their 


‘text the whole of the passages selested by 
‘the plaintiffs for their text. 
‘gelestions from the elassiosl authors for the 
-use of sehools must be exseedingly numerous 
‘and if selestion sonnoted originality, the 


Publieations of 


question would eertainly be ‘sovered by 
authority. But it san easily be rednead to 
an absurdity, sinse if B is entitled to reprint 
the whole of a non-sopyright work, it would 
be very strange if A, besause he has’ printed 
one-half, sould restrain B from printing three- 
quarters. 

In my opinion the appeal should be allow: 
suit dismissed with 


Saag, J.—The prinsipal question in this 
appeal i is whether the aopyright of the plaint- 
iffs in their publisation, Exhibit B, is infring- 


‘ed by the defendants by their having publish. 
‘ed Exhibit E, 


Exhibit B is published by Maemillan & Oo., 
Ld., and edited by Mr. Parr, In the main it 


‘ia an abridgment of North’s Translation of 


Plutareh’s Life of Alexander and is one of 


‘a series of books entitled “ ‘English Literature . 


for Sesondary Sehools.” The book sontains 
(a) a map, (b) an introduetion as to the book 


- and its translators and as to Alexander’s 


‘plase in history, (c) an analysis of the eon- 


‘tents, (d) a shrondlogieal table giving the 


prinsipal dates in Alexańder’s life, (e) the 


‘text sonsisting of’ selested passages from 
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North’s Translation, with marginal notes 
and a few short transitional notes, divided 
into a preface and six Chapters, (f) notes 
on the text, (g) glossary, and (A) a few 
test questions on eash Ohapter. This book 
was originaly published in England in 
1911,. and it was preseribed by the Uni- 
versity of Bombay in Ostober 1917 as a 
text book for the Matrieulation Hxamina- 
tion of 1919, 

The defendants published Exhibit E in 
January 1918, whieh is another abridgment 
of the same original work. “The book is 
styled Plutareh’s Life of Alexander, North’s 
Translation, with notes prepared by Mr. 
Darby, The book sontains (a) a statement 
of the sontents, (b) an introduction divided 


into sestions as to the author, the translator, _ 


Phillip of Masedon,asketeh of Alexander's 
- gareer, the sharacter of Alexander, (c) the text 
sonsisting of selested passages, whieh in faet 
inelude all the passages selected by Mr 
Parr for the plaintiffs’ publieation and eertain 
other passages from North’s Translation, with 
marginal notes, (d) notes and additional notes 
(e) a summary, and (F) a map. 

The defendants thought of having another 
abridgment like the plaintiffs’ book of the 
same work in November 1917 after the 
University Notification was out, and they 
published Hxhibit E with the notes by Mr. 
Darby. ' h 

1 have given a brief deseription of the 
two books above, but in order to have a elear 
idea thereof it is necessary to have the books 
before oneself. | . 
' In spite of the argument of the appel: 
lants to the sontrary, Ido not feel any 
doubt as to the fast that the defendants 
had used the plaintiffs’ book along with the 
original book (North’s-Translation) in selest- 
ing the.passages for their publisation and 
it was a part of their idea, it seems to me, 
to have another abridgment whieh would 
inelude the whole of the text in Exhibit B, 
The notes were undoubtedly prepared origi- 
nally on the text: as ‘appearing in. Exhibit 
Band supplemented: with additional notes 
on the passages appearing in Hxhibit E but 
not in Exhibit B. A | 

The-objest of the defendants in preparing 
and publishing this book‘is not very mate- 
rial; but { agrae with the- sonslasion of the 
Teial Court on this point that it was intend. 
gd to serve as a substitute for ‘the pub- 
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lisation Exhibit B, Whether it sould have 
served as a substitute to the students is 
another matter; and, had it not baen for the 
ascident that the sopies of the plaintiffs’ 
publisation were not available to the stu: 
dents at the sommeneement of the sehool 
year in orabont Marsh 1918 in the Indian 
market, it is very doubtful whether the 
work sould have been so easily sold as a 
substitute. In ‘any ease the notes and the 
text published by the defendants would 
undoubtedly enter into eompatition with 
the plaintiffs’ publieation so faras the sale 
among the students reading for the Uni 
versity Examination is sonserned.’ These are 
questions whieh raally.do not affeet the 
desision on the prinsipal point that arises 
for sonsideration in this appeal. 

The question is whether the eopyright of 
the plaintiffs is infringed by the defendants. 
It may ba stated at onae that so far as 
the parts of the two publisations other than 
the texts and the notes are soneerned, it 
is notsuggested that there has been sny 
infringement of the eopyright.. The map, 
which has been referred to in the judgment 
of the Trial Oourt, was not relied upon 
before us on this point; and as I read the 
judgment of the Trial Oourt, the map forms 


no part of the subjest-matter of the 
plaintiffs’ sopyright. The introduetions 
are different in the two books. The 


marginal notes are different. The tranai: 
tional notes in the plaintiffs’ book are nog 
reprodused in the defendants’ book; nor is 
the division of the text into Chapters in 
the plaintiffs’ book followed in the defend: 
ants’ book. The plaintiffs’ ease rests on 
the use said to have been made of the teat 
and the notes in Exhibit B by the defendanta 
in preparing Exhibit E. S 
_ Isball firat deal with the notes, 16 ig 
not disputed and eannot be disputed that 
it was open tothe defendants to publish 
notes suited to the requirements of the 
Indian students on the text of Hxhibit B 
so long as no unfair use of the notes ap- 
pearing in Hxhibit B was made. The notes 
were undoubtedly prepared by Mr. Darby 
and [do not feal any doabs that’ he had 
the plaintiffs’ publieation before Him, whish 
would nesessarily inslade the notes prepared 
by Mr. Parr, The notes prapared by Mr. 
Darby ara vary aopious and fall and extend 
ovar mora thao sixty printed pagas,” Tag 
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additional ‘notes run over about: sight pages. 
There is no complaint about the additional’ 
notes, as they relate to matter not inaluded 
in the text published by the plaintiffs. 

The other notes inelude the points touch. 
ed in the notes prepared. by Mr, Parr. It 
must be remembered, however, that the 
notes by Mr, Parr are largely confined to 
proper names; and any person writing fresh 
notes would nesessarily have to inelude the 
best part of the points toushed by Mr, 
Parr. Without having’ any means of know. 
ing the personal equipment of the annotat» 
or and his aptitude for the task, it is not 
easy to say how far Mr, Darby made an unfair 
or improper use of Mr, Parr’s notes. ‘Any 
annotator having sufficient familiarity with 
the ancient history and mythology of Greeee 
would be able to reproduse the substance of 
the notes by Mr. Parr. The notes are very 
elementary and without attributing undue 
ignoranse of his subjest to Mr. Darby, 
it ig not reasonably possible to hold that 
he. made what may be justly deseribed as an 
unfair use of the notesby Mr. Parr. Ido 
not see any good reason to doubt that Mr. 
Darby's notes were in the main prepared by 
means of his own knowledge and judgment, 
of eourse referring to suoh materials ag are 
open toall readers and writers, I do not 
doubt that he referred to Mr. Parr’s notes. 
But any person writing notes on avy text 
may fairly look at all the existing notes and 
so long as he.does not make any use whish 
may be‘salled unfair, he aan use them in 
preparing bis own independent notes, It is 
difficult and not desirable to lay down any 
general tule" ‘on this point. It must be 
desided’ ad a ‘question of fast in eaoh oase, 1t 
seams to me that the learned Trial Judge has 
gone too far in holding that the fact that Mr. 
‘Darby lias added a lot of notes and sertainly 
improved the. annotations for the purpose 
pf ‘the use ‘of the text by an Indian 
sehoolboy is ‘irrelevant. I think that 
we ought tosonsider the notes as a whole, 
and taking into eonsideration. the nature and 
the extent of the use of the one in preparing 
the other as indicated. by the materials on 
the resord, we have to geo whether the use 
is unfair or not,” 
nature of the notes, Mr. Darby’s notes form 
aD independent. work, and simply because 
they ineJude the best part of Mr. Parr’s 
potes whieh are very short and elementary, 
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I do not think that avy unfair use of Mr. 
Parr’s notes ean be said to have been made 
by Mr. Darby. Ib is not without signifiaanca 
that the notes ag sush wera not relied upon 
in the plaint as oonstituting an infringe. 

ment; and though they were relied upon in 
the. — before us as in the Trial Court, 
the learned Oounsel for the plaintiffs. 

respondents principally relied upon the 
publication of the text as oonstituting the 
infringement of the oopyright. After a 
careful aonsideration of the jadgment of the 
Trial Court as also of the arguments and - the 
notes in question, I take the same view of 
the inclusion of Mr. Parr’s notes -in the 
defendante’ publication as Wilson, J., took in 
Macmillan v, Suresh Ohunder Deb (0) of Mr. 
Palgrave’s notes in relation to the puhuda 
tion by the defendant -i -in that oase, 


This brings me to the question. whether 
there has been any infringement of the right 
in respeot of the tegt,- The few facts abont 
the text are that both purport to be abridg:- 
ments of North’s Translation of Plutarah’s 
Life of Alexander the-Great. It. has bean 
stated by the Counsel for the parties before 
us. that rougkly the plaintiffs’ text aantains 
about twenty thousand words, that the, 
defendants’ text eontains about twenty seven 
thousand words and that theoriginal transla- 
tion by North (Exhibit F) sontains about 
forty thousand words, The learned Trial 
Judge makes the following observations a8 
regards the additional . passages in. tbe 
defendants’ book:— 

“Then no doubt it is the faet that in 
Exhibit E there are some additional pASSAgES. 
These. are mostly short passages, for out of 
twenty seven in all, fifteen are under ten 
lines; seven. are between ,eleven.and twenty 
linee; four between twenty-one and forty 
lines, while. one is of sixty-five lines,’ 

Thus the defendants’ publisation ‘sontains 
all the passages in the. plaintiffs’ text and 
some more. They are taken word for word 
from -the original translation by North of 
Plutarsh’s Life of Alexander the Great. 
In neither case is there any attempt at real 
abridgment in the language of the abridger, 
but. the texts are prastically quotations from 
the original work. As regards the text 
published by the. plaintiffs there ean be no 


nw 17 0. 951 at pp, 960, 960; 8 Ind, Dee. (x, 8.) 
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doubt that: thara has bean an ‘infringamant of 
the sopyrighé; if ‘here sould be any expyright 
in respest of the text. Iam, howavar, not 
satisfied that there eould be any copyright in 
respeot of the text published- by the plaintiffs, 
whish oontains. seleeted passages word for 
word from North’s Translation, I need not 
refer to the very, few expressions used. by 
way of introdusing .some passages in. the 
text (Exhibit B) as they form no material part 
of ‘thie text, whieh eonsista of.certain passages 
sopiad , from North’s Translation. It is 
eommon. ground that there is- no: sopyright 
in North’s Translation of Plutareh’s ‘Life of 
Alexander and that it is open to any on3 to 
Feprodues the whole of the trauslatiop. , The 
question then is whether there dan be any 
sopyright in respeat of matter: whish’ is 
word for word part of a non-eopyright.. work, 
North’s Translation in question is open to 
anybody toeopyin part or in whole as he 
pleases, Toe plaintiffs have sopied it in 
‘part and the defendants have copied. it in 
part whish inaludes the part aopied by the 
‘plaintiffs. _- l s 
~ Phe agetioñ defining “gopyright” requires, 
so far as the point onder oonsideration is 
sonserned, thatit must be ‘original literary 
‘work,’ It is not a matter of any moment in 
this sase whether the use -of the word 
original’ in the Statuta of 1911 bes made 
any alteration. in the law ds it existed before, 
‘Bat it bas to be determined whether the 
passages selested from one book; like North’s 
“Translation of Plataroh’s Life ‘of Alex ander, 
san be treated as ‘original literary work!’ I 
do not deny that some mental labour, skill, 
and judgment are needed to select passages 
for the use of aohoolboys, --Bat-at the - same 
time it must be remembered that that by 
itself'is not nevessarily suffisient to eonstitute 
what one’ may aall original work, The 
matter for all practical purposes remains 
the matter contained in North’s Translation, 
There is no desided sase whiah aan be said tu 
sover a oase like the one before ns. The 
eases whieh Mr, Coltman has referred to and 
ralied upon do not help us in desiding the 
present sase. I -fally resogniae that the word 
original’ should “be ‘so sosstrasd as to give 
to the person who has used his brain tas 
banefié of that nse aş far as possible; bat 
‘anlegs the word is to ba completely ‘divasted 
of its ‘plain and natural méaning, I fad it 
diffeult to hold that the matter, whieh is 
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word for word takea from North’s Trans). 
tion, though only partially, sonstitutes an 
original work, 

Thera hays besu decisions to the effast that 
selsctions made by an author from d ferent 
authors may well form the subjeat-matter of 
copyright., Palgrave’s Golden ‘Treasury 
affords an instanss in point. Bat aush works 
stand on a different footing, In the sase of 
an abridgment it seams to me that the 
following observations at pages 64 and 158 
of Coppiuger’s Law of Copyright (5th 
edition) are in point:— 

Independent labour must ba apparent, 
and the redustion of the size of a work by 
sopying some of its parts and ommitting 
others, sonfers no title to authorship; and the 
result will not ba an abridgment entitled to 
protestion. Toshorten a work by leaving out 
the unimportant parts is not to abridge itin a 
legal sense. To abridge in the legal sense of 
the word is to preserve the substanes, the 
esseuseof the work, in language suited to sueh 
a purpose; language substantially different 
To make sueh an 
abridgment requires the oexereise of the 
mind; labour, skill and judgment are 
brought into play and the result is not merely 
copying. 

“To sonstitute a proper abridgment, the 
arrangement of the book abridged must be 
preserved, the ideas must also be taken, and 
expressed in language not .sopied, but 
eondensed, To eopy cortain passages and 
omit othera, so as to reduce the volume in 
bulk, is not such an abridgment as the 
Uourt would recognise as auffisiently original 
to protest the author,” : 

Applying this test, and I think that isthe 
test whigh ought to be applied, to the text 
in question, it is elear that the text in Bz- 
hibis Baannot be treated as basing entitled 
to any protestion, 

Jé is trne that the defendants have not 
acsopted this position with referense -to their 
own abridgment. Bat that san make mo 
differenes in the oase., Lt maybe that their 
own abridgment, -suah naib is, is not an 
‘original literary work’ within the meaning 
of the Copyright Ast. That, however, does 
not prevent them fromsbowing that they 
have not.infringed any. copyright by eopving 


Ido not 
pay that the plaintiffs’ book as a whole is 
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not entitled to protection against 
infringement of tbe sopyrigbt, 
present case as the infringement complained 
of, apart from the notes with whieh I have 
already dealt, is the unfair use made of the 
text of Exbibit B and as tbat text is not 
protested under the Statute, there is ‘no 
` infringement of the copyright. 


any 


J, therefore, oonour in the order proposed 


by my Lord the Ohief Justise. 


Z K. 
Appeal allowed, 


NAGPUR JUDICIAL UOMMISSIONER'S 
J COURT, 
First Civit Appeat No. 35.B or 1918, 
April 5, 1521. 
Presenti—Mr. Hallifax, A. J. O., and 
_ Mr, Prideaux, A, J.O. 
Mir SUBHAN ALJ—Dzrenpaxr No, l=- 
APPELLANT 
versie 
IMAMI BEGUM AND OTAERS—~PLAINTIFF8S— 
` DEFENDANTS-——RESPONDENTS, 


Construction of grant—Berar Inam Rules—Grant 
limited to male descendants—Females, whether can 
inkerit—Civil Procedure Code (Act V of +908), O H, 
r, 2-Buit Jor declaration of share —Buit for possession, 
whether barred, 
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The only correct method for the judicial decision 
of matters affecting a Jagir is to ascertain the 
meaning and effect of the grant in each case from: 
the circumstances and objects with which, and the 
rules under which, the Sanad for that Jagir was 
granted, [p. 198, col, 2; p- 199, col, 1.] 

Krishnaji v. Nilkanth, 36 Ind, Oas. 518; 12 N. A 
R. 150, referred to. 

The terms of a Sanad are absolute. The 
rules are merely instructions to Revenue Officers 
for the original settlement of claim to Jagirs, and 
they lay down the conditions that shall ordinarily 
govern each grant. But there i is nothing to prevent 
the authority, which says that certain conditions 
will be included in each grant it makes in the 
future, from altering avy or all of the conditions itr 
the case of a particular grant. Any such altera- 
tions are embodied in the Sanad, and every Inam 
estate in Berar is subject to the terms of the Sanad 
or Certificate in all matters mentioned in it and to 
the Berar Inam Rules in all matters not so men: 
. tioned. [p, 199, co]. 1.] 

“Bodhrao Hunmont v, Nursing Rao, 6M. I. A. 426; 
1 Sar. P, O. J. 560; 19 E. R. 160, referred to. 


Appeal against a deeree of the Addition- 
al Distriet Judge, Akola, dated the 2nd*April 
1918, in Civil Suit No, 3 of 1916. 


Sir B, K. Bose, and Mr. M, Y, Shareef, for | 
the Appellant, 


Mesers. A. V. Khare and D. G. Deshpande, 
for the Respondents, 


JUDGMENT,— Dhe parties to the suit, out 
of whish the present appeal srises, are related 
in the manner shown in the following gene- 


ological table :—~ 


MAZHAR ALI 


— 
Ajmad Ali, 
aa i Ali, 


7 — y 


Munauwar Ali= 
Mogli Begam 


~ 





4 a 
Subhan Ali, 


4 other chilàren. 
defendant No. I. a 








7 
PutliBegam, Aziz Begam. . 


—1 
Imami Bogam, 
* plaintiff No, 2, 


plaintiff No. 1. 
i 


Aziz Begam was the seeond of the threa 
wives of Khairat Ali. By her and hia other 
two wives he had eight ehildren, four song 
and four daughters, but we are not doneern: 


a? 


~ 
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əd with the names of any of them exeapt the — 


eldest Subhan Ali, All of tham, with 
Khairat Ali’s surviving widow Ohunnabi, are. 
the defendants, Oae of the daughters, 
Binabi, the sesond defendant and third re. 
spondent, died on the 16th of September 1920, 
during the pendenay of this appeal, and her 
husband, Khwaja Burhan-ul-din, was broaght 
on the resord asa respondent in her place, 
Another of them, Fayazbi, the fifth defend. 
ant and sixth respondent, also died on the 
Tth of February 1921 and the appeal son- 
‘tinued against the remaining respondents, 
her only legal representatives being her two 
full brothers, Qaadrat Ali and -Ronak Ali, 
who were already on the resord. The plaint- 
iffs are the two surviving daughters of 
Khairat Ali’s unele, Munauwar Ali, and they 
elaim partition and separate possession of 
their shares in an Inam Estate or Jagir son- 
sisting of the whole of the two villages of 


Barmi and Dhotra and three fields in the — 


village of Ganespar, all in the Martizvpar 
Talaq of the Akola Distrist in Berar. They 
elaim also their shares of the inaome of the 
estate for the three years immediately pre-- 
ecding.the institution of the sait, A pre- 
liminary deeree has been passed by the Court 
of the. District Judge of Akola deslaring the 
extent of their shares and ordering a parti- 
- tion thereof, and leaving the question of the 
amount of the mesne profits for later sonsid- 
eration. . Against thie dasree the firat’ de- 
fendant, Subhan Ali, alone hag appealed, 


The grant of the estate free of revenue is 
for personal maintenanae,” It was held by 
the family of the present holders for this 
purpose from about 1736 A, D. under Sanada 
* from the Nizam’s Government, and the Extra 
Assistant Commissioner, who made the first 
enquiry in 1864 into the origin of the grant 
and the elaims of the holder at that time, 
reported as follows on the 25th of Ostober 
1864; The grant is valid and enjoyment 
long and uninterrupted, itis not hereditary as- 
eording to the terms of the Sanada but pras 
tiéally the grant has baen enjoyed by four 
sussossive incumbents during the spase of more 
_ than 70 years and has assumed that right in 
a liberal point of view. I think the grant 
should be sonfirmed and eontinued to the 
present slaimant and his dessendants male.” 
The elaimant mentioned was Manacawar Ali, 
and he admitted before the Extra Assistant 
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Oommissionor that bis half-brother, Ajmal 
Ali, who was living separate from him, was 
in reseipt of half the ineoms of the estate. 
The Deputy Oommissioner and the Oommis- 
sioner supported the proposals of the Extra 
Assistant Commissioner and the Resident 
recommended that the astato should “ba 
eontinusd to the prasent holder and his male 
dessendants in perpstuity.” This resom- 
mendation was sanstioned on the 3rd of 
‘Deesmbar 1836 by the Government of India 
in letter No, 396 of that date, Subsequently, 
in 1871, Ajmad Ali was daslared by the Qov- 
ernmeht of India to be entitled to a half 
shara in the Inam and his name was entered 
on the Ooertifieate. 


Ajmad Ali died in 1880 and hia son, 
Khairat Ali, was shown in his plase on the 
Oertifisate a3 a sharer slong with Munauwar 
Ali. The latter died on the 24th of July 
1393 leaving no son, and Khairat Ali besame 


the sole Oertifisate Halder in respeet of the 


whole estate. Muanauwar Alia widow and 
two daughters appealed to the Commigsionar 
against the order that Khairat Ali was to 
bs Cortifisate- Holder and Manager, but their 
appeal was dismissed on the ground that 
women sould nob sueseed to the inam, whieh 
was to bs sontinued to male dessendants only. 
Khairat Ali died on the 19th of August 1914 
and the name of his eldest son, Sabban Ali, was 


. entered in the registers as Oortifieata. Holder. 


The Extra Assistant Commissioner who made 
the enquiry into the matter rasommanded 
that the names of Subhan Als three 
brothers should also be shown on tha Ooertifi- 
sate as sharers in the Inam, bat the Daputy 
Oommissioner apparently overlooked this 
point and passed no order on it. Their names 
do not appear on the Oertifisate. The appoint- 
ment of Subhan Ali as Ocertifisate- Holder 
was unsuesessfully opposed by Imami Bogam, 
the eldest daughter of Munauwar: Ali, who 
elaimed to be putin as a sharer along with 
him, on the grotind that she had established 
her right toa share in the Civil Oourt, (A 
mistake made in the raporé of she Extra 
Assistant Commissioner has tobe mentioned, 
as it may otherwise lead to eonfusion, He deg- 
eribas Imami Begam as “wife of Ajmad Ali 
who was step-brother of Muananwar Alh” Her 
husband’s name is sertainly Ajnofad Ali, but 
he ie, of sourse, not her father’s haif brother, 
This Ajmad Ali, her husband, is still alive 
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and has been appearing as her agent all 
throngh this ease). 

One of the main points for gonsideration in 
this suit id the bearing ard effeet on the 
plaintiffs’ elaim of the decisions in the pre- 
vious enite filed by them in the Civil Court 
in assertion of the same right. They are 
four in number, The first was Civil Suit 
No, 137 of 180: filed in the Court of the 
Oivil Judge of Amracti by the present plainte 
iffs against Khairat Ali and his three 
ehildren by Aziz Begam, These three chil- 
dren were ‘impleaded because Az'z Begam 
was entitled to inherit equally with theplaint- 
iffs from their father Murauwar Ali. The 
olaim, as slated in the jndgment, of whieh 
Exbibit Pl is a scopy, was for a share 
of the profits of the estate fcr 1£03 0! and 

“a deelaration that as heirs of Munauwar and 
his widow Moghli Begam they got a half 
share in the Jagir and that they are entitled 
to the nee of fruit and fodder from the 
villages.” Two of the issucs framed were 
as follows:— 

- 5, Does the original grant of the Jagir 
exelude the plaintiffs from inberit- 
irg property left by their parent: P 
"8, Are the plaintiffs entitled to injo? ation 
slaimed about grass, frnit, ete?’ 


On the first of these two issues it was held 
that as the Sarad bad nit been produeed and 
bo evidense had been given the finding must 
be against the defendants. On the sesond 
it was beld that as the defendant Khairat 
Ali admitted tre plaint:ff.’ right to forest 
prodvee and fodder and fuel there was no 
evideree cf any obstruation by him of (he 
exeraise of that right, no injunstion sonld 
be given. -‘1he judgment orders the issue 
of a decree for money and orders that it 
shall “also deelare that the plaintiffs have 
109/144 of the 1/2 share in the Jagir villages 
in dispute.” 


“This deeree was maintained in appeal and 
seeond appeal. A sopy of the appellate 
judgment, dated the 24th of February 1506, 
in the Court ‘of the Dutriet Judge, West 
Berar (Akola), in the Civil Appeal No. 21 of 
1906 is filed aa Hxhibit P 7. It is to be 
poteť that in that appeal, as well asin some 
_later gases, the defendant urged ‘that the 
grant was of the land revenue only and rot 
of the land, to support his pleg that the snit 
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sould not be maintained without a eertifisate 
under the Pensions Ast. As the estate is in 
Berar, where proprietary rights were only 
conferred in very rare instances, nearly all of 
the cases of this kind, it is alear that the 
grant was of both the proprietary right in. 
the land and also the freedom from the 
liability to pay the revenue, In the present ` 
appeal the learned Advosate for the appellant, 
very wisely relies on this fact, whieh was 
denied in some of the previous eases, as one 
of the props of his ease, In regard to the 
deolaration elaimed, whish is wrongly salled 
an injanstion, the learned District J nudge said: 
“As regarda plaintiffs’ right to an injune- 
tion that they own 1.9/i44 share in the 
Jagir, they are amply entitled to it as 
appellant has denied their right and they 
have proved 1.” 

The second appeal was decided in this 
Oourt on the 11th of Desember 1.06 (Sesond 
Appeal No. 191 of 1906) and a copy of the 


judgment of Batten, A. J. O., is filed as Hx- 


hibit- P-5. The portion of that jadgment 
with whish we are sonserned is as follows; 
“Toe last ground argued is that, under the 
terms of the Jagir Oertifiaate, females oan: 

not inherit, Oolumn 20 of the Oertifisate ig 
headed as follows: “Tenure and sondition 
attasbed to the eontinuanee of the grant.) 

The entry under this heading ia: ‘To be 
continued -rent-free in perpatuity to present 
holder and his male dessendant;,’ The 
entry ean in no way be distinguished from 
the terms of the grant in, Govind Narayan 
Deshpanie y. sitabas (4) and Vasudevanant. 
v Hamkrishna (4), The entry regaluten 
the duation of the grant but not the enjoy. 
ment of it as between the heirs of the 
grantee, and the inberitanee devolves under . 
the ordinary law in foree in the family, No 
authorities to the sontrary have been eited.”’, . 
_ Exhibit P-2 is a sopy of the jadgment in 
the second suit of the four, Civil Sait No, 10 
of 1907 in the Court of the Distriat Judge, 
West Berar (Akola), desided onthe 14th of 
October 190/. The parties were the samp 
aa those in tbe firat suit and a deeree for 
the payment of money was passed by eoneent, 
The siaim was apparently for the plaintiff's 


(1) 2 Bom. L. R. 24, 
— 2 B,o43; 3 Ind, Jur, 81; I Ind, Deo, (N. s) 
6, 
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share of the profits of-thə estate for the three 
years 190405, 1 0.-06 and 190€ 07. The 
third suit was Oivi! Sait No. 14 3f 1910 in 
the Court of the Dietriot Jadge, ‘West Barar 
(Akola), A sopy of the judgment, whish 
was delivered on the 3ist of August 1912, 
is filed as Exhibit P. æ2. The plaintiffs ware 
again the two elder daug ters of Manauwar 
Ali, The defendants wera originally Khai 
rat Ali and his four sons, but the latter were 
dissharged as not nesessary parties. The 
claim was apparently only for money, in 
payment of the plaintiff's shara of the profits 
of the estate for the yeara 1907.08, 1:03-09 
and !9539.40. The sama sontentions in 
respest of a sartifisate under tha Pansions 
Ast and the exslasion of women from the 
inheritansae by thaterms of the grant were 
raised again, but ware held untenable by 
reason of the pravious desisions and a desres 
for money was given. The last of the pre- 
yious suits was Civil Sait No, 26 of 1915 in 
the Court of the Subordinate Jadga, Akola. 
It was against all tha childran and the widow 
of Khairat Ali as his legal repre entatives, 
as he died on the Ləth of Angust 1:14, and 
the olaim was fora shara of the inooms of 
the year 191112, The sama contentions 
were once more raised and rejasted and a 
preliminary desree for assounts was passed 
oa: the 30th of September 1216, [Sae Exhibit 
P.8 , This was followed onthe 18th of August 
1917 [sea Exhibit P.3] by a final deoree 
for the payment of money, for whish the 
defendants wera made lable as the legal 
representativas of Khairat Ali and to 
the extent of his assets in their hands. 

The qaestion of tha masns profits for the 
years 1952-13, 1913-14 and 1414.15, that is, 
both before and after the death of Kbairat 
Ali, whieh were elaime] in the present suit, 
has been treated as of vary seeondary 
importanss and ssaresly mentioned in argu- 
tient. Nevertheless, it is there to be desided, 
For tse appellant Sabhan Ali it is admitted 
that the decision in Civil Suit No, 137 of 
1904 is final between the parties to that 
suit and their representatives in-interest, at 
least tothe extent that the plaintiffs are 
entitled to a oertain defined sbara in the 
annual ineome, but it is pleaded that Sabhan 
Ali does not slaim through Khairat Ali. The 
learned Advosate for the appellant would 
not, however, go to the length of saying 
that each succession to the Inam was 9 
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re-grant by Government, and anything leas 
than that is an admission that Sabhaan Ali 
is the representative-in-interest of his 
predesgasor Knairat Ali. This is admitted 
evan in the plea that, bssause Government 
might revoke the grant at any time on the 
opening out of the saase:sion, and no sus- 
gsssor somas in till Government bas deslared 
ita intention of aontinuing the grant, there- 
fore, eash sneaission is no- more than a 
eontinuanes of the grant in” assordanse 
with the originally deslared intention of 
the Government, It seems alear that the 
previous desisions bind Sabhan Ali just as 
mush as they bound K1airat Ali, and it must 
be held to hava been finally desided at least — 
that the plaintiffs are entitled to gat from 
Subhan Ali the fixed portion of the annual 
insome of the estate. Whether tha desi- 
sions go further sani entitle them to pose 
session and partition of that portion of 
the estate itself is the question that is 
befora us now. Itis, at any rate, elea» that 
we have to eonsider in this raspest only 
the dasision in- Civil Suit No. 137 of 
1904, as the other three were suits for money 
only. 

When tis appeal was firat heard, before 
it had òo be pat baok for a fresh hearing bs 
reason of sertain defests-in the representa. 
tion of some of the minor respondents, the 
learned Advosate who appsarad for the 
plaintiffs admitted that the desision in Civil 
Suit No, 137 of 1904 left the queation of 
partibility open, and that in that suit all 
that the Oourts were asked to deside or 
intended to deside or did deside was that the 
maintenanse allowanes to whish the piaintiffa 
were entitled was a sertaia fixed share 
of the insome of the estate, The learned 
Pleader who argued the appeal for the 
plaintiffs at the last hearing was, however, 
unable to assept this position and again 
urged that the desision in that ease meant 
no lees than what it says, that the plaintiffs 
are ao-sharers inthe estate as heirs, arguing 
further that it follows as a neoessary 
eorrollary that they oanslaim partition of 
their shares by metes and bounds and san 
detash them, unless it aan bs proved» that 
the estate is impartible in its Mature or 
by the terms of the grant or by losal or family 
enztom, 

Now, the plaintiffs have neyer had any 


‘sonstrugtive or actual possession of any share 
® 
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in the property. In their plaint they say : 

The plaintiffa did not get a single year’s 
profits of their share between the years 
1903 and 1911-12 without filing suits, and, 
thereafter also, defendants No. 1 and No. 3 
were asked to pay the profits of the three 
years previous to this date (1912-13, 
1913-14 and 1914 15) but they didnot pay 
the same. Mir Khairat Ali harrarsed the 
plaintiffs greatly by obstrueting exesution of 
all the deorees obtained by the plaintiffs 
up to this date against him, and now the 
defendants have also been harrassing plaint- 
iffs by obstructing excoution of tte same 
deerees. For these reasons the plaintiffs 
have been eompelled to sae for partition of 
their share. The plaintiffs frequently 
demanded their share and the profite of the 
previous years from the deeeased Mir Khairat 
Ali and after him from defendants No. 1 and 
‘No. 3 but as they paid no heed to the requests 


and refused them, the eause of action for. 


partition and poseession of the lands 
acerued on 17th Desember 1915 on whioh 
date partition was finally demanded from 
defendants Ne. land No.3.” The first relief 
claimed in the plaintis this: “The Jagir Jands 
...may be fairly divided aosording to quality 
and the plaintiffs may be put in possesaion 
of the share of both of them.” It 
appears, further, from the pleadings that in 
1914 the plaintiffs attashed the estate in 
execution of one of their dearees against Khai- 
* rat Ali and were putin possession as reeeivers 
and remained in possession in that sapasity 


‘for the agrisultaral year 1914-15. It is 
“also olear that as long ago as 1596 
‘the plaintifs and their mother olaimed 


possession of a half share in the estate and 
failed to get it. 

The plaintiffs have, therefore, never had 
‘any sort of possession of any share in the 
property. The possession- of Khairat Ali 
.acd Sabhan Ali ean sertainly not be ealled 

poseession on their behalf as it was always 
in strenuous denial of their rights. They were 
bourd; therefore, to pray for possession in addi« 
tion to a deelaration of their title in their suit 
‘of 1604, Their failure to do so and the failure 
-of the Courts to notice the omission seem to 
indicate that they and the Courts as well 
regarded the deelaration in question in that 
suit as a deslaration of their right to a share in 
the income of the estate and not in the corpus 
of the estate. Bus if, as is bi and a8 we 
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must assume, the deelaration elaimed by them 
and given to them was one of their right to a 
share in the estate itself, they were hound to 
sue also for possession in that suit, and their 
failure to do so elearly presludes them from 
asking for it now, under rule 2 of Order 11 of 
the Civil Prosedure Oode and makes the 
question of their right to that possession 
veg judicata against them under Explanation 
IV of section 11 of the same Code. ; 

It seems advisable, however, to examine 
also the position originally taken up for the 
plaintiffs in this Court, that is, that the 
question of their right to a share in the 
eorpus of the estate was not desided in 
the suit of 1904, as the later~ plea that 
it was then desided has proved a boomerang 
to them. But the general question whether 
the estate is partible or impartible does not 
arise, though a sertain amount of argument 
has been devoted to it. The only question 
in this suit is, whether the estate is partible 
at the instance of the daughters of Munauwar 
Ali or not, that is to say whether they own 
shares in it or not. 


There appears to be a fairly general impres» 
sion that every grant of this kind, whatever 
the sireumstancés under whieh it was made 
or the special sonditions attached to it may 
.be,is governed absolutely by what are ealled 
the Berar Inam Rules, whieh are published 
as Revenue Book Oireular No. i of gestion I, 
Volume II of the Berar Revenue Manual. The 
proper interpretation of the words: “direst 


‘Hneal heirs and undivided brothers” in rule 


V has been argued at some length and in para- 
graph 16 of his judgment the learned Distriet 
Judge holds “ that the inam is governed 
by Rule V of the Revenue Book Cireular” and 
that, therefore, ‘the succession is limited 
to direst lineal heirs and undivided brothers,” 
This idea seema to be based on the judgment. 
of Stanyon, A. J. O., in Krishnajt y, Nilkanth 
(3) where it was laid down that an Inam 
estate in Berar is governed by the Inam 
Rules of 1659 (which has wrongly 
been printed as 1879 all throogh 
the report), Bot the learned Additional 
Judicial Commissioner was partieularly. 
eareful to say that the only sorreet 
method for the judieial decision of mattera_ 


(8) 36 Ind. Ogs 518; 12 N. Tyr By 150, 
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affesting. a Jagir “is to assortain the mean. 
ing and offeet of the grant in bash sase 
from the sireumstanses and objsats with 
whieh and the rules under whish the Sanad 
was granted” and he quoted the words of 
their Lordships of the Privy -Couneil iu 
Bodhrao Hunmont v. Nursing Roo (4) that 
“the terms of the Sanad are absolute.” 
The rules are merely instruetions to Revenue 
Offisers for the original settlement of elaim 
to Jagirs, and they lay down the sonditions 
that shall ordinarily govern eaeh grant. 
But there is nothing to prevent the 
authority, whish says that eertain- eonditions 
will be ineluded in eash grant it makes 
in the ‘future, from altering any or 
all of the eonditions in the ease of a 
partisnlar grant. Any aueh alterations are 
embodied in the Sanad, and every Inam 
Estate in Berar is subject to the terms of 
the Sanad or Ooertifieate in all matters 
mentioned in it and to the Berar Inam 
Rules in all matters not so mentioned, 
` whieh is exastly what Stanyon, A. J. O, 
laid down in the case that has been sited 
and misunderstood. The Jagir now under 
acnsideration:is, therefore, subject to the 
rules of 1859 modified to the eatent stated 
in the Certifisate. 


Rule V restriets sussession to “lineal 
heirs and undivided brothers,” whieh ex- 
pression is explained asineluding daughters 
and their isane, but the Oertifieate super- 
sedes this and lays down that the estate 
. ti . * . . 
is. to be aontinued rent-free in perpetuity 
to the persent holder and his male ‘des. 
cendants for personal maintenanes.” The 
term “present holder” meant only Mun- 
uawar Ali when the Certifieate was first 
granted, but under the order made in 1871 
it must be held to ineludo his half-brother 
Ajmad Ali also, In the sesond appeal 
in the suit of 1904 Batten, A. J. O., held 
that the words eontinued to male des: 
sondants” in the Sanad were only in- 
tended to regulate the duration of the 
grant following the interpretation put by 
Weatropp, O. J., on exastly, similar words 
in Vasudsvanant vy. Ramkrishna (2). We 


bave here to deside the meaning of words. 


used in the grant of the villages of Barmi and 
Dhotra and land in Ganeshpnur, and a 


ioe M. L A. 426; 1 Sar. P, O. J, 560, 19 E. B. 
19¢ 
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desision as to the meaning of even the 
same words used in the grant of another 
estate in another part of India under 
sireumstaness, whieh 
are not mentioned in the very-short judg. 
ment of the learned Chief Justise, sannot 
be even of muah assistanee to us. There 
is, however, one obvious point of differenes 
in the two grants. The Bombay ease dealt 
with a remission of the revenue only. 
The proprietary right was already vested 
in the grantees who were merely deelared ` 
not liable to pay land revenue, and elearly 
a remission of the revenne sould not take 
away the vested rights of sharers in the 
proprietary interest in the estate or alter 
its devolution. Here we are dealing with 
a grant of the proprietary interest together 
with a remissionof the revenue, 

It is quite impossible to aseade to the 
contention put forward for the plaintiffs, 
that an order that an estate shall “ha 
sontinued to the male deseendants” of a 
eertain person means that it shall be eon- 
tinued to the male and female deseendants 
of that person bot shall be Hable to 
resomption on the failure of male deseend- 
ants. The words mean oxaetly what 
they say, and the word “to” has its 
ordinary meaning and eannot be expanded 
or restrieted to mean “during the existense 
of” or “up to the failure of.” The Bombay 
ease mentioned in the preseding paragraph 
is no authority whatever for the proposition 
that the word “to” was used even in that’ 
cass in anything but its ordinary plain 
however, a grant is 
merely a remission of the revenue, it is 
impossible to restrict the aetual benefit of 
the remission to some only of the already 
existing owners of the proprietary interest 
or to partisolar heirs, and for that reason 
such a grant works out in prastiea to a 
grant to all the existing sharers and all 
their heira during the sontinuanee of the 
partisular persons or the partieular heirs 
to whom the grant is made. But the word 
“to” still retains its ordinary meaning. 
The grant of the revenue is still made to 
eertain people only, and it is Liable to 
resumption on their failure. The grant 
to them they have, by forse of siroumstanses, 
to share with others, but there remains 
the liability to resumption, so that, as 
Westropp, OQ. J, held in a ease of that 
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‘kind the only prastiesl sffeet of the words 
“soplinued to male heirs” js to regulate 
the daration of the grant. Bat in the 


oste of a grant of the proprietary interest 


scmbined with a remission of the revenne 
there are no sireumstanees or vested irtər- 
ests which sompel the grantee to share the 
benefit of the grant with. others, and the 
terms of the grant oan operate to regulate 
tHe devolution as well as the duration of 
the whole estate. It seams, then, beyond 
Question that suesessions to the proprietary 
interest, in this partisular Jagir are limited 
to the wale deseendants of Munanwar 
Ali and Ajmad Ali, and that no female 
san asquire a share in it by inberitanee, 

“With the question whether the estate 
is partible at the instanoe of the male 
sharers or not we are not eoneerned in 
thia ease. We have to deside the olaim 
of ‘tha plaintifs only and our desisidns 
are these. If the deslaration in Civil suit 
No. lo? of 1904 meant that they ara 
entitled as heirs to a share in the‘sorpus 
of the estate, they are now presluded from 
suing for possession of that share by their 
omission to do so in that suit. Itis did 
not, they ean now sue for possession after 
partiticn, But arè not entitled to get. it, 
as females are debarred from snéseading 


by the ‘terma of the greni} The 
desree of thé lower Oourt so far ag 
it orders partition and delivery of pogs- 
session must, therefore, be’ set aside, But 


‘the desree passed against Khairat Ali as 
representing: the estate in the suit of 1904 


still holda good against Subhan Ali and 


his brothers in so far as it deolares the 
plaititiffs entitled to a certain share in the 
ineomé of the estate, and their olaim in 
this suit for that share of the ineome 
forthe years 1912 13, 1913-14 and 1914.15 
whieh hag been desreed must stand, 
and the amount of the insome for these 
years must -be. determined. The female 
defendants are found to have no interest 
in the matfer and must, therefore, be 
disesharged. Their joinder in this appeal 
was neseësitated by their original misjoinder 
in the suit by the plaintiffs, who ought, 
therefore, tò pay all the sosts incarred by 
them in “both Courts, Agiiasi the four 
male cefendants, Subhan. Ali and ‘hia 
three brothers, the plaintiffs hava audssedéd 
in respeot of their. share of the Income 
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of tha estate for three years but have 
failed in their élaim to a share in tke 
estate itsalf, The valuas atated in the 
plaint are obviously no giidé tothe real 
relative values of the ‘two elaime, and- it 
would occttainly pot be udfdir to the plaint- 
iffa to say tbat the valtie cf the property 
is at least three times its income for three 
years. Of the total-amount of the sosts 
insurrad ‘in thia‘ Court and in the léwér 


Court ap to the passing of the preliminary 
denréa, by the plaintiffs and by Subhan 


‘Ali and hie threé brothers, three-quarters 
ought, therefore, to be paid by: the formar 
party and one quarter by the latter. In 
thesé desisicns a 
desree -will issue, in superséssion of that 
of the lower Odtirt, -drdering shat 
Subhan’ Ali and his thrée brothers Oudrat 
Ali, Ronak Ali and ‘Fateh’ Ali shall pay 
to the plaintiffs 4 à dum of money whieh 
is 1(9/288 of the income of the Jagir during 
the years 1912-13, 1913 14 and 1914 15, 
which insome shall be determined in farther 
proceedings in this buit and deslared in a 
final déoree, and that the eosts of the suit 
up to the passing of the preliminary doedree 
and of this appaal shall ba paid as has been 
already indicated. 


Z, K. - Appeal allone 4 


CALCUTTA HIGH COURT. 
Appra, PROM ÅPPELLATE [)ECREE 
No, 2417 or 1919. 
August 22, 1921. ; 
Present: —Justioe Sir N. R, Uhatborja, Kr,, 
and Mr. Justice Cuming. 
PANNA LAL BISWAS — PLAINTIFF 
~~ APPELLANT] 
versus 


'PANOHU RUIDAS And OTHERS — DEFENDANTS 


ame RREPONDENTS 
Limitation Act ( IX of C8), 8, 28, Sch. I, Arts, 
120, 14z—Criminal Procedure Code (Act V of 1598), 
8 ¥48—Attach nent of lond Deponi sion Continu 
ing wrong-—Suit for decldration—Liinitdtion. 


A land belonging to. the plaintiff was taken 
possession’ of by the defendant in, April 1904. in 
donsequénca of dispute Bétweén the partiés the 
land was attached under section i46 of the 
Criminal Procedure Code-’on thè lOth June 1904, 
On 2nd May 1916 the plaintiff ee thie suis 
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for declaration of his title to and for recovery of 
possession of the land alleging that the cause öf 
action arose on the 10th June 1904, the date of the 
attachment: 

Held, 11) that the suit though framed as a suit 
for possession could not be treated as suth, 
because the possession was not with the defendant 
but with the Magistrate who was not and could 
not be ‘a party tò the suit and that the suit was 
a suit for declaration governed by Article 140 of 
the Limitation Act; [p. 203, col. 1,] 

. (2) that as the possession of the Magistrate was 
in law the possession of the true owner, the 
efendant’s possession was determined upon the 
Magistrate’s taking possession under the attachment 
or in other words the plaintiffs must be taken to 
have been restored .to possession constructively on 
the date of the attachment and that he, therefore, 
got a fresh starting point for limitation and that 
being so the case fell within the principle of 
Brojendra Kishore Roy’s case, 31 Ind. Cas, 242; 20 C, 
W. N. 481; 22 0. L, J. 283, and that the case could 
be treated as one of continuing wrong under 
section 23 of the Limitation Act. [p, 204, col. 1.7 
' If a person enters upon the land of another, and 
liolds possession for time and then without having 
acquired title under the Statute, abandons possession, 
the rightful owner, on the abandonment, is in the 
same position in all respects as he was before the 
thirusion took place. The same principle applies 
where possession is taken out of him bya Magis. 
trate acting under section 146 of the Criminal Pro. 
cedure Code. [p. 208, col, 2; p. 204, col. 1.) 

Goswami Ranchor Luljt v. Sri Girdharsji, 20 A, 120; 
A. W. N. (1897) 214 » Ind Dec (N. s.) 437, Rajah of 
Venkatagirt v. Isakapulli Subbiah, 26 M.410, Khagendr 
Narain v. Matangini Debi, 17 0. 814; 171. A, 62; 5 
Sar P. O. J. 528;8 Ind. Dec (Nn. s.) 1087, Bent Prasad 
v, Shahzada Ojha, 34 U. 556, Karan Singh v. Bakar 
Ali Khan, 5 A. 1; 9 I. A: 99; 4 Sar, P. C.J. 884; 2 
Ind Dec (xN. s.) 044, Ramaswamy Ayyar v, Muthu. 
samy Ayyar, 30 M, 12; 16 M, L. J. 541; 1 M. L. T. 897, 
Trustees & Agency Company v. Short, (1888) 13 App, 
Cas. 793; 681 J. P. C. 4,59 L. T. 677; 87 W. R. 
433: 53 J. P. 182, Secretary of. State v. Krishnamont 
Gupta, 20 C. 518; 291. A, 104; 60. W. N. 617; 4 
Bom. L. R. 587; 8 Sar. P, O. J, 269 (P. C.), Deo Narain 
Chowdhury v. Webb, 28 O, 86; 6 O, W, N. 160, referred 
to. 


Appeal against a desree of the Seoond 
Additional District Judge, 24 Pergannahs 
dated the Yth of August 1919, affirming 
that of the Munsif, Sesond Oourt at Barasat, 
dated the 3lst of July 1918. 

FAOTS appear from the judgment, 

Dr. Jadunath Kanjilal, for the Appel- 
lant.—It has been foand that the title was 
with me, The possession of the Magistrate 
is the possession of tha man with the title. 
It is the bonstruotiya possession of the true 
owner, Ramaswamy Aiyar v. Muthusamy 
Aiyar (1), Bijah of Venkatagiri y. Isckapalit 


(1) 30 M5121416 M. L. J, 541; 1 M, L. T. (897, . 
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Subbiah (2), Broiendra Kishore Roy v, Bharat 
Ohdndra Roy (3), Bent Lrasad v Shaheada 
Oika (4). 

CN, R. Cuarrersea, J.—Bat if the trespasser 
was in possession at the date of the attash- 
ment, would not limitation run from the date 
of dispossession by the trespasser P ) 

I was out of postession for only a month 
and a few days, and the possession of the 
Magistrate ison my behalf, The Magistrate's 
possession eannot enure to the benefit of the 
trespasser, 

[N. R. Ogatrnrsea, J—If you are suing for 
possession, Artisle 142 applies and yon havea 
to show possession within 12 years. 

I would rather say that I ask for a dealara.- 
tion of title and for a direetion that the Ma- 
gistrate should make over possessiod to me, 
The Magistrate is a stakeholder: Khagendra 
Narain v, Matangirnt Debt (5). 

[N. R.Osaitexses, J.—How does the attaoh- 
ment by the Magistrate affeet limitation, did 
diapossession ease then? Is there any 
direst authority on the point PI e 
Yes, Ramaswamy Ayyar v, Muthusamy Ayyar 
(1). lt sannct be said that the wrong of the 
original dispossession sontinnes when the 
Magistrate is in possession: the prinsiple of 
Secretary of State v, Krishnamont Gupta (6) 
applies, 

The case of Deo Narain Ohoudhury v, 
Webb (7) is wrong. Ido not distinguish it, 
No reasons were given for that deoision, 

Article 142 does not apply to this case, 
Seotion 23 of the Limitation Ast applies, and 
from this point of view no question of limitą. 


` tion arises, 


Babn Troylokhya Nath Ghose (with him 
Babu Jatindra Mohan Ghose), for the Respond. 
ents.— He has to oome within 12 years in 
order that he may prove his title, 

[N. R. Onarreriga, J.— He had title before 
dispossession. He says he got bask possession 
in June 1904 when the Magistrate attashed 
the land. Oan you show that that sontention 
ia wrong P 


(2) 26 M. 410, 
a 81 Ind, Oas. 242; 20 0, W. N. 481; 22 0. L, J, 
(4) 32 0. 856. ¿š 
Ind. —— 8.) 1087. 
(6) 29 0, Gih; ZHI. A, 104; 6 O. W, N, 617. 
Bom. L. R. 687; 8 Sar, P. O, J. 269 (P, 0), | OPS 
(7) 28 O. 86; 610. W. N. 160, 
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Refers to Karan Singh v. Bakar Ali Khan 
(8). Possession in the hands of the Oollestor 
_ eannot enure to the benefit of any of the 
parties. 

Limitation haying onse begun to run it 
does not stop by anything subsequent; 
Limitation Aet, seetion 9, His sanse of 


. gétion arose on the date on whieh he was 


dispossessed by the defendant, which is more 
than 12 yeara ago, If the suit is merely for 
a deslaration, even then the suit is barred. 
[N. R. Onarrensea, J.—You have to show 
that the Magistrate’s possession is not his. ] 
To hold that the Magistrate’s possession 
was his would be to give to the order 
of the Magistrate the sanetity of a deeree of 
the Civil Court, 
` Deo-Naratn Ohowdhury v, Webb (7) is in his 


. way. 


iN. R. OBATTERJEA, J.—Was the point dis- 
in that sase P] 

Dr. Jadunath Kanjilal—No, j 

Possession by the Magistrate is not adverse 
to the true, owner. It does not go further 
than that. 

The aase of Brojendra Kishore Roy v. 
Bharat Ohandva Roy (8) is distinguishable 
because there the dispossession was by the 
Magistrate. Here the dispossession was by 
& ‘private person, 
` The ease of Rajah of Venkatagiri v, Isaka- 
palli Subbiah (2), is similarly distinguishable, 
< heeause there also there was no previous dis- 
possession, the cause of astion having arieen 
on the attashment by the Magistrate. - 

In Karan Singh v. Bakar Ak Khan (8) the 
defendant was not allowed to taek on the 
possession of the Magistrate to his own 
possession. 

The finding on the question of title was 
auperfinous. It was open to the learned 
Munasif to dismiss the suit as barred by limi- 
tation. 


IXN. R. Onartunsaa, J. —Title has to be taken 
“ into eonsideration i in desiding question of limi. 
tation, 6. g., in the ease of so-owners, of:jungle 
or waste land, ete. | 

Yes. I am not laying down a general 
proposition. In this ease, it was superfluous 
beeause there was dispossession previous to 
the attehment. 


- (8) 5 Als 91. A. 99; 4 Sar, P, Ç.. J, 882; 2 Ind. 
Deo. (N. 8.) 1044, f 
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Dr. Jadunath Kanjilal in reply.—In Deo 
Narain Ohowdhury w. Webb (7) the point now 
before your Lordships was not taken. 

JUDGMENT,.—This appeal arises ont of 
a snit for deelaration of the plaintiff’s title 
tothe land in dispute, and for reeovery `of 
aaa of the same with mesne pro- 

ta, 

It appeara that in eonseguenee of disputes 
between the plaintiff's predeeessor and tha 
defendant the lend was. sttashed under the 
provisions of seetion 146, Oriminal Prosedure 
Code, on the 10th June 1904, The plaintiff's 


_mother brought a suit in 1904 for deelaration 


of title to the land, but that was dismissed on 
the ground that she was benamdar for her 
husband, The plaintiff's father subseqoently 
brought a suit in 1907, but it was withdrawn 
with liberty to bring a fresh suit, The 
plaintiff then brought the present suit on the 
2nd May 1916, alleging that the sause of 
aetion arose on the 10th June 1904, the date 
of the attashment, 

[t was found by the Oourt of Grat instanee 
that the plaintiff had proved his title to the 
land, but that he was dispossessed in April 
1904, ¢. «, some time before the date of 


attashment by the Oriminal Oourt under. 


section 146, and that he sould not get a fresh 
start for limitation from the date of attaeh.- 


ment and aesordingly dismissed the suit on, 


the ground that it was barred by limitation. 
On appeal also the learned Subordinate 
Judge held that the suit was barred by 
limitation, 

It is eoritended on behalf of the plaintiff. 
appellant. that the plaintiff having been 
found to have title to the land, the legal 
possession ‘of the land must be taken to have 


been with him during the time the land was, 


in the possession of the Magistrate and that, 
therefore, the suit was not ‘panceg by limits- 
tion. 


The suit as framed was one for resovery — 


of possession. Thera is some divergenes 
of opinion apon the question whether sueh 


a suit isone for possession, or for a mere, 


deelaration. The Allahabad High Oourt in 
Goswami Ranchor Lali v. Sri Girdharin (9) | 


held that it was the former and, therefore, 
governed by the 12 years’ rule of limitation. , 


In Rajah of Venkatagiri v, Isakapalls Subbiah 


(9) 20 A. 120; A. W, N, (1897) 214; 9 Ind, Deo. 
(N, d). 481. 
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(2) it was held, dissenting from the above 
view, that the suit was one for deelaration 
and governed by Artiele 120, and further 
that there was no sontinning wrong. In 
our Court also, in ‘the ease of Broiendra 
Kishore Roy v, Bharat Ohandra Roy (3), it 
was held that the astual possession being 
with the Magistrate and not with the defend- 
ant, the suit sould not be treated as a snit 
for possession and was not governed. by 
Artiele 142 of the Limitation Aot, and must 
be treated as one for deslaration of title 
under seetion 42 of the Spesific Relief Aet. 


The learned Judges were of opinion that - 


_ although the snit was brought more than six 
years after the attashment, the ease sould 
aptly be treated as one of eontinuing 
-wrong within the meaning of seetion 23 of 
the Limitation Ast, and was not, therefore, 
barred, 


We agree with the view that the svit, 
though framed as a suit for possession, 
eannot be treated as sueh, beeause the 
possession is not with the defendant, but 
with the Magistrate who is not and sannot 
be a party to the suit, The Artisle, there- 
fore, applisable to the suit ia Article 120 of 
the Limitation Aet. Then the question is 
whether the ease ean be treated as one of 
sontinuing wrong within the meaning of ses- 
tion 23. In Brotendra Kishore Roy’s case (3) 
it was so treated, but there the plaintiff was 
‘deprived of the enjoyment of the property by 
the defendant’s attempted interference with 
his possession in sonsequenas of whieh the 
Magistrate intervened and attashed it, and 
there was a sontinuing wrong from the date 
of the attashment. There was in that ease 
no dispossession prior to the attashment by 
the Magistrate, and the eause of astion 
might be said to have aserned from day to 
day, eommeneing from the date of the attaeh.- 
ment. In the present ease the plaintiff was 
dispossaesssd in April 1904, i. e., about 
two months -before the date of attashment, 
whieh took plase on the 10th June 1904, 
The sause of astion, therefore, arose in April 
1904, and the suit was brought not only 
more than six years after bat 12 years after 
that date. Unless, therefore, the plaint- 
iff sequired a fresh starting point from 
the date of attachment, the suit would be 
barred under Artisle 120, and even under 
. Artisle:142, ; 
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The position of the Magistrate no donbt 
was that of a stake holder ‘ase Khagendra 
Narain v. Matangini Debs (5) ], and during the - 
sontinuanes of the attashment the property 
was in legal sustody, whish must be held to 
be for the benefit of the true owner [See 


‘Bent Prasad v. Shaheada Osha (4) and Karan 


Singh v. Bakar Ali Khan (8)]. The question, 
however, is what was the effeet of the attash- 
ment so far as the possession of the land was 
eonserned. In the ease of Rajah of Venkata- 
tri v, Isakapalls Subbiah (2) it was held that 
‘for purposes of limitation the seizin or legal 
possession will during the attashment be in 
the true owner and the attashment by the 
Magistrate will not amount either to dis- 
possession of the owner or to his dissontinu- 
ing possession.” In the present ease, how- 
ever, as stated above, the plaintiff, the true 
owner, was dispossessed of the land before 
the attashment. Limitation having eom- 
meneed from the date of sush dispossession, 
the fast of attashment would not give him a 
fresh start, unless it had the effeet of deter- 
mining the defendant's possession, 

In the ease of Ramaswamy Atyyar v. 
Muthusamy Aiyyar (1) it was held that where 
property is seized by a Magistrate, the prop- 
erty passes into legal eustody and aneh 
sustody is for the benefit of the rightfol 
owner, It was farther held that time 
begins to run against such owner only when 
by an erroneous order of the Magistrate the 
property is delivered to some other person, 
and it is so even when sueh other person had 
been in wrongful possession previous to the 
seizure by the Magistrate. In that ease the 
property seized was paddy, and the Magia- 
trate made it over to the other party. We 
refer to the case for showing that notwith- 
standing the defendant's wrongful possession 
previous to the seizure of the Magistrate, it 
was held that the possession of the Magis- 
trate was for the benefit of the rightful 
owner and that a fresh sause of aetion 
arose when the property was delivered to the 
defendant by an erroneons order of the 
Magistrate, 

As pointed out in Trustees and Agency Oom- 
pang v. Short (10), if a person enters upon 
the land of another, and holds possession for 


(10) (1988) 18 App. Oas. 793; 58 L. J. P, 0, 469 
L, T, 677; 87 W. R, 488; 68 J, P. 132, 
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a time and then without having sequired 


title under the Statute, abandons possessior, 
the rightful owner, on the abandonment, is 
in the same position in all respects as he was 
before the intrusion , tock plase., Here there 
was no abandonment Possession was taken 
out of him by the Magistrate, who held it for 
the true owner. Bat at-the date of the 
attachment, the plaintiff was out of possession 
only for about two months; he had,therefore, a 
subsiating title at that time, and if the 
Magistrate’s poseesiion- was sonstruative 
possession of tre true owner,, the case might 
“some within the prirciple of the- ease of 
Secretary of State v. Krishnamon! Gupta (6), 
where it was held that dispossession by the 
tis major of floods had the same effeot as 
voluntary abandonment, If the possession 
of the Magistrate was in law the possession 
of the true ownor, as wa think it was, the 
defendant’s possession was determined upon 
the Magistrate’s taking possession under the 
attashment; in other words, the plaintiff must 
be taken to have besn restored to possession 
sonstructively on the date of the attachment. 
He, therefore, got a fresh starting point, and 
that beingso, the ease would fall within the 
principle of Brojendra Kishore Roy’s cas: (3) 
and the osse cau be treated as one of sontion- 
ing wrong under section 23 of the Limitation 
Ast. oy 

In the ease of Deo Narain Ohowdhury v. 
Webb (7) it was no doabt held that limita- 
tion having already commenced to run from 
the date of actua! dispcssession, the plaintiff 
gould not haves fresh start of limitation from 
the date of the subsequent attashment by 
the Criminal Court, bus the effest of the 
attashment upon the question of possessicn 
sv far as the true owner is eoncerned, whieh 
was dealt with in the oases sited above, does 
not appear to hava been considered by the 
learned Judges. 

The result is that the deerees of the Courts 
below are set aside, and the suit is deereed to 
this extent, that plaintiff's title to the land 
will be dealared. Regard having had, how- 
ever, to the frame of the plaint, we direst that 
eneh party bear its own -aosta throughont. 


“the Ke 
° Decree set aside, 


6 


INDIAN CASES, 


[1922 


CALCUTTA H.GH COURT. 
ÅPPZAL FROA APPELLATE Dacere No, 1186 
or 1919. 

August 19, 1921. . 
Present : ~Justiea Sir N, R, Chatterjea, Kt, 
and Mr, Juatios Nuhrawardy. 
DHIRO KOOH AND anotazr~Desendaxt3 
— APPELLANTS 
versus 


GOBIND’ DEY MISHRA BURA 


SATRIA—Pustnrigr - Reseonva.t 
Defamation—Stutements made in pleadings 
Privilege, 


Defamatory statements made by parties to a 
suit in pleadings are not absolutely privileged, 
[p 209, oul | £ 

Augada Ram Shaha v, Nemai Chand Shaha, 23 
0. 67; 12 Ind. Deo (N: se 674, followed. 

Shibnath v Sat Cowrt Deb, 3 W. R 198, Roya, 
Aquarium v. Parkinson, (1892; I Q. B. 431; 61 L.J. 
Q. B. 499; 66 L. T. 513; 40 W. R. 430; 56 J. P. 404, 
Nathjt Muleshvar v. Lalbhai Ravidat, 14 B, 97; 7 
Ind. Dec. (N. s.) 522, Bhikumber Singh v. Becha- 
gam Sirear, 15 O, 264; 7 Ind. Dec. (N. 8.) 761, 
Kali Nath Gupta v. Gobinda Chandra Basu, 5 
C. W. N. 293, Sandyal v. Bhaba Sundari Debi, 
7 Ind. Cas 8028; 16 OC, W. N. 996: “40 L J. 8), 
Golap Jan v. Bhola Nath, 11 Ind Cas 3:1; 16 0. W, 
N. 917 at p 921; 38 0. 887, Crowdy v. L O'Reilly, 
18 Ind Cas, 737; 17 C. W. N. 5654; 17 O L. J. 105, 
Cutler v Dison, (1595 4 Coke 4b; 76 E.R 6&6, 
Abdul Hakim v Tej Chandra, 8 À. &15; A. W. N, 
(1831) 81; 6 Ind, Jur, 820; 2 Ind. Dec (N. s) 521, 
Munster v. Lamb, (1883 11 Q. B.D. 68* abp. 603; 
52 L.J Q B. 726; 49' L., T. 262; 32 W, R 248; 47 
J. P. 805, Satis Chandra v. Ram Dayal, 51 Ind, Cas, 
148; 32 0. L J, 94 at p. 150; 240. W. N. 982 68. B.); 
22 Cr, L. J. 81; 48 O. 388, Hinde v. Baudry, 2 M. 13; 
1 Ind. Jur, 81; 1 Ind. Dec. iN. 5.) 281, Venkata Nard. 
simha v. Kotayya, 12 M. 374; 13 Ind; Jur, 334; 4 Ind, 
Dec. (N. 8.) 610, Baboo Gunnesh Dutt Singh v. Mugnees 
ram, VI W, R. 284; 11 B, L R, a321; 2 Buth, P.O. J, 
574; A Bar P. G. J, 179 (P. 0.', referred to : 

Having regard tothe fact that statements ara 
made in pleadings in this country in a reckless 
manner in many cases, the salutary rules embodied 
in seotidn 499 of the Indian Penal Code should not 
be departed from inthis country in actions for 
damages for defamation. ( p. 20%, col. 1.] 


Appeal against a decree of the -Distriet 
Judge, Assam Valley Distrists at Gonhati, 
dated the3rd of Marsh 1919, affirming’ that 
of the Subordinate Judge, Gouhati, dated 
thè 3rd cf Mareh 1919, ' 


FACTS appear from the judgment, 

Babu Mohini Mokan Chackerbutty, for the 
Appellante;—The defendants are the appels 
lants. The appeal arises out-of a suit for 
damages for defamatory statements against 
the plaititiffa by the defendante, The fasts 
brie fly are these, There wasa suit between 
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the Pujaris of Satra and the defendant, The 


present plaintiff was no parly to that 
suit. Heia the high priest of the Barpsta 
Satra. Tho defendant in his written state- 
ment in that suit stated that the present 


‘plaintiff had misappropriated the funds and 


misused the seal of the Batra and that for a 
oertain reason the Brahmans of Barpeta 
would not eat with him. Hense for those 
statements which the plaintiff alleged to 
have defamed him, the present suit for 
damages has been brought. -In our defense 
we state that the statements were privileged 
and true and that they were nessssary for 
the purposes of that suit io sourse of whioh 
they were made, Both Courts have decreed 
the suit, bolding that the statements were 
defamatory, malicizus, irrelevant and there- 
fore not privileged in law, My submission 
is that the statements were privileged. The 
ease of: Augada Ram Shaha v, Nemat Ohand 
Rhaha (i) relied on by the lower Courts has 
been dissented from in several later eases, 
Refers to Golap Jan v. Bhola Nath (2). There 
it has been held that,even if the complaint 
to a Magistrate was defamatory still it was 
entitled to proteetion from suit, being 
absolutely privileged inasmneh as it waa 


. made in the sourse of and in relation to 


judieial proceedings. Refers .to Sates 
Ohandra y. Ram Dayal (8), The deeision in 
Orowdy v. L. O' Retliy (4) ia agaiost me, but 
the observations of Mookerjee, J., are in my 
favour, I submit Oommon Law should be 
applied where there is no statutory law, 
Refers to Bhikumber Singh v. Becharam Sire.r 
(5), Nathjz Muleshvar v. Laibhat Ravidat (6), 
Hinde v. bauary (7). in all these oases 
the Enligh Oommon Law prinsiples were 
applied. I snbmit the Oourts below have 
erred in Lolding that the statements were 
not privileged. 


(1) 28 C. 867; 12 Ind. Dee, (N, s.) 576. - < 
; (2) 1 Ind. Uas,-311; 16 O. W, N. 917 at p. 920; 88 
. 850. 
(8) 59 Ind, Cas. 148; 32 0, L. J. 94 at p. 120; 24 
0. W, N, 982 (S. B. 22 Cr, L., J. 81; 48 O. 388, 
19 18 Ind, Cas. 737; 17 O. W., N, 654; 170. L. J. 


(5) 16 0, 264; 7 Ind. Dee, (N. 8.) 761. 
(6; 14 B. 97; 7 Ind. Deo, (N. s.) 522. 
(7) 2 M. 13; L Ind, Jur, 81; 1 Ind, Dec. (N. 8.) 
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Babu Prokas Ohandra Mazumdar, for the 
Rzgpondent.—The desision io Augada Ram 


' Shaka v. Nemai Ohand Shaha (1) eovers the 


present sase, inasmuoh as the faote of that 
asse are almost similar to those of the present 
case, There it was held that a defamatory 
statement made in the pleadings inan action 
is not absolutely privileged. The ease of- 
Nathjt Muleshver v. Lalbhai Ravidaé (6) 
was dissented from, That ease of Augada 
Ram shaha v, Nemat Ohand Shaka (1) has 
been followed in a series of later sagen, 
Refers to Kali Nath Gupta v. Gobinda 
Ohandra Basu (8), Sandyul v. Bhaba Sundari . 
Debs (9), Orowdy v. L O’ Reilly (4). In the last 
case, however, the question as to whether 
absolute privilege oan be olaimed in resrest 
of statements in the pleadings in a givil 
suit did mot arise. In the Speoial Beneh 
ease of Satis Ohandray, Ram Dayal (3) also 
the question did not arise for sonsideration.. 
It has been laid down there that the liability, 
in the absences of statutory ruler, must be 
determined with referense to the prineiples 
of justise, equity and good eonssienee. Refers. 
to Ratan Lal on Torts (6th Edition) 226, 
Golep Jan v, Bhola Nath (2), Kart Singh 
v. Emperor (10), The Allahabad High 
Court also follows the Oaloutta desision 
in Augada Ram Shaka vy. Nemai Ohand Shaka 


"(12 . Refera to Emperor v, Ganga Prasad 


(11), Ohunnt Lal v, Narsingh Das (12). Toe 
Bombay sages are againat me, The desision. 
in Pofaraju Venkata Reddy v. Emperor (13) 
is in my favour. The majority of the desisions 
of this Court are in my favour and they hava 
not been expressly overraled by the Spesial 
Benoh ease of Sates Ohandra v, Ram Dayal 
(3) Isnbmit in view of the findings of the 
Courts below in the present ease, the rule of 
the English Law ought not to be extended, 


(8) 5 0. W., N, 293. 
(9) 7 Ind. Cas. 803; 15 0. W, N. 995; 14 O. I, 
J. 81. l 
110 18 Ind, Cas. 680; 40 O. 483; 17 C. W. N, 297: 
14 Or. L. J. 100. 
235; 6 Cr, Li da 197, s 
(2-45 Ind, Oas, 640; 40A. 841, 16 A. LP J. 


" 360 F, B Je 


(13 14Ind. Cas 659; 36 M. 216; (1912) M. W. 
N, 470; 13 Or. L, J. 2/6; 11M, L, T, 416; 23 M. L, 
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Babu ‘Mohini Mohan. aba kah: replied ` 
_ briefly. 


JUDGMENT.—This appeal arises out of 
a suit for damages for defamatory statements 
made against the plaintiff by the defendants 
in their written statement in a suit, The 
plaintiff is the high priest of the Barpeta 
Satra, Some Pujaris of the Satra were the 
plaintiffs in the suit in whieh the statements 
were made: the plaintiff was no party to that 
suit. Inthe written statement in that suit the 
defendants stated that the present plaintiff 


misappropriated the funds and misused the . 


seal of the Satra, and also alleged that for 
a aertain reason (which they did not spesify) 
the Brahmans of Barpeta would not eat with 
him. The defenee in the present suit was 
that the statements were privileged, that 
they were true and were neeessary for the 
purposes of the previous suit, The Courts 
below did not attach any importanse to the 
statements about misappropriation and misuse 
of seal, but they were of opinion that the 
last statement, vis. that for a spesial reason 
the Brahmans of Barpeta will not eat with 
‘the plaintiff, the obvious’ meaning of whieh 
was that the plaintiff had been exeommuui- 
sated for some seandal affecting him or 
members of his family, was -defamatory, 
The Conrts below held that the atatements 
were not absolutely privileged, but would be 
protested if they were relevant to the suit 
and made in good faith, that the stataments 
were not relevant to. the suit and had no 
bearing upon the points at issue, that there 


was no good reason for -mentioning the. 


plaintiff at all in the written statement and 
the allegation was slearly the result of spite, 
‘and that the statement ‘was ontrue and 
malicious. Damages were aecordingly 
awarded to the plaintiff. The defendants 
bave appealed to this Court, and the.enly 
question for consideration i is whether a defa- 
matory statement in pleadings is absolutely 
privileged. 

There is no doubt that in Hngland the 
statements -would be absolutely privileged, 
As observed by Lopes, J.,in Royal Aquarium 
y. Parkinson (14), “ the authorities establish 
beyond question that neither party, witness, 
Counsel, Jury, nor Judge san be -put to 
answereivilly or eriminally: for words spoken 


(14) (1892) 1 Q. B. 4381; 61 LJ, Q B. 409; 66 L. 
if, 618; 40 W. Re 460166 J, P. 
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in office; that no setion of libel or slander 
lies, whether against Judges, Oounsel, wit- 
nesses or parties, for words written or spoken 
in the course of any proeeeding before any 
Court resognised by law, and this though 
the words written or spoken were written 
or spoken maliesiously without any justi- 
fieation or exeuse, and from’ personal ill- 
will and anger against the person de- 
famed.” The question is how far the 
prineiple applies in this eountry, so far as 
sivil liability for damages for defamatory 
statements made by parties in pleadings is- 
sonserned, There is sonsiderable divergense 
of judisial opinion upon the question how- 
far defamatory statements made by parties 


or witnesses are privileged in this sountry. 


It is unnecessary to sonsider the question so 
far as it eonserns defamatory. statements 
made by witnesses, the only question for 
our eonsideration being whether defamatory. 
statements made by parties in pleadings are | 
absolutely privileged. So far as eriminal 
liability for defamation is‘soneerned, the law 
in this eountry is governed by the provi- 
sions of sestion 499 of the Indian Penal 
Code, and defamatory statements are punish- — 
able unless they fall within one of the 
exceptions to that seetion, In making it . 
criminal to defame another, the Legislature 


“has made it illegal so as to make it a 


cause of astion if, the person defamed was 
injured. 

So far as defamatory statements in. plead. 
ings are eoncerned, the aetual desisions in 
our Oourt (with the exesption of only one 
ease) arain favour of the view that they are 
not absolutely . privileged, though there are 
obiter dicia in some eases to the sontrary. ` 

in Shibnath v. Sat Oowrt Deb (15) the 
defendant . in .a petition to the .Distrist 
Judge for transfer of his ease from & 
Munsif made some false eharges against 
the plaintiff (who was the Munsif) and 
it was contended that the eommunieation: 
was privileged. The learned Jadges held 
that in the absense of any proof of reason: 
able ground for believing the .graver sharges 
to be true, they were not privileged, : 

In Augada Ram Shaha v. Nemat Ohand 
Shaha (1), where the faste were somewhat 
similar to those of the present ease, it was 
held that a defamatory statement made in the 


(18) 3 W. R. 198. ` 
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pleadings in an action is not absolutely 
privileged, dissenting from the ease of 
Nath,: Muleshvar v, Lalbhat Ravidat (6), The 
learned Judges (Petharam, €.J., and Rampini, 
J.) observed: “We do not think it possible 
that a statement may be the subject of a 
eriminal proseeution for defamation, and at 
the same time may be absolutely privileged as 
far as the Oivil Courts are sonserned... 
by seetion 499 the publieation of words 
whieh lower the sharacter-of a person in 
respeet of his easte is defamation and 
subjeets the publisher to punishment, unless 
it ean be brought within one of the ten 
exeeptions to the section.” The earlier case, 
Bhikumber. Singh v. Becharam Sircar (5), 
it is true, was not referred to, but that 
ease related to immunity of witnesses. The 
case of Augada Ram (1) was followed in Kalt 
Nath Gupta v. Gobinda Ohandra Basu (8), 
where defamatory statements were made 
in a plaint. 
Debi (9) the learned Judges, following ‘the 
ease of Atgada Ram Shaha v, Nemai Ohand 
Shaha (1), held that defamatory statements 
made in the written statement of a party in a 
judieial proeeedings are not absolutely privi- 
leged in this eoantry, and that a quali- 
fied privilege on the ground that the 
defendant had-an interest in the subjest- 
matter of the eommunieation, and thatthe 
person to whom it was made had some 
duty to- perform in the matter, eannot be 
elaimed in respeet of sueh statements unless 
they fall within the Exeeptions to seetion 
. 499 of the Indian Penal Code, 

In the - “tase of Golap Jan vy. Bholanath 
(2) -the main question eonsidered was whe- 
ther a suit for malisious prosesution sould 
be maintained under the sireamstanees of 
that ease, In the eoneluding. portion of 
the judgment, however, Jenkins, 0. J. (Wood. 
roffe, J., agreeing) observed “but even 
if the complaint to the Magistrate was 
defamatory; still the eomplainant was entitl- 


ed to protestion from suit, and this pro- ' 


- festion was the absolute privilege aseorded 
in the publie “interest to those who make 
statements to the Courts in the sourse of 
and. in relation. to judisial. proeeedings, I, 
therefore, hold that the plaint’ does not 
disslose fasts entitling the plaintiff to re- 
lief.” -The opinions of Jenkins, O. Ju and 
Woodroffe, J., are entitled to the high. 
ost respest, but the previous TEC upon 
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In Sandyal vy. Bhaba Sundari. 


"of the prinsiple we must, I think, 


209. 


the point were not referred to either in 
argument or in the judgment of the 
Oourt. 

The ease of Orowdy v. L. O'Reilly (4) was 
also one for damages for maliéious prosesn- 
tion. In the courssof the judgement, how- 
ever, the ‘sases on the present point were 
referred to by the learned Judges, Mooker. 
jee, J., after referring to the divergense 
observed as fol- 
lows:—"As at present advised, I am not 
prepared to dissent from the rule resog- 
nised in England, not only for the weighty 
reason assigned in Oniler v. Dizon (16), 
but also for the additional reason that if 
suits of this deseription were allowed, it 
would be an ‘encouragement to the institu- 
tion of what must in many instanees be 
misshievous and speculative litigation. It 
is not neseseary, however, to deside the 
point nally for the purposes of the pre- 


sent litigation.” Beasheroft, J., was of a 
eontrary opinion. Referring to the eases on 
the point he observed: "No doubt 


the prinsiple that the Oourts shonld sane- 
tion no eourse whish would have the 
effest of eurtailing freedom of speesh is 
one of general applieation, but freedom 
of speesh must not be allowed to degene- 
rate jnto lieense, and in the applieation 
look 
to the sonditions. obtaining in this country, 
so different from the those in England, 
and should not slavishly follow English 
presedents, I agree with the remarks of 
Straight, J.,in Abdul Hakim v, Te; Ohandar 
(17) in thie eonneetion.” 

“The strongest reason in favour of tba 
English view appears to me to be that 
stated by Fry, L. J., in Munster v. Lamb (18), 
‘it is not intended tc protest malisious and 
untruthful persons, but it is intended to 
protest persons aeting bona fide, who 
under a.different rule would be liable, 
not perhaps to verdiets and judgments 
against them, but to the vexation of 
defending aetions.’ But when it is borne 
in mind in how large a proportion of the 
pleadings in sasea in this eountry, state. 


(16) (1685) 4 Coke 14b; 76 R. R. 886, 

(17) 8 A. 815; A, W. N. (1881) 81; 6 Ind, Sar, 320; 
2 Ind, Deo. (x, a.) 521. 

(18) 11883} 11 Q. B. D. 588 at p. 608; 62 L. J, Q 
B, 726, 49 L, T, 252; 32 W, R. 248; 47 J. P, 305, 
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ments are made, whish are not merely 
exaggerations, but deliberately false, I do 
not think that a rule should te laid 
down whieh would give surreney to the 
idea that a party has carte blanche to make, 
any statement he liker, bowevar defama- 
tory. I should be extremely sorry to 
favour apy view whieh would eneouraga 
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Common Law of England or based on gronnds 
of-publis palisy. Ooosedasutly, a person in 
sush a position is entitled only to the benefit 
of tho qualified privilege mentioned in 
section 499, Indian Penal Code, 


“(2) Ifa party toa judicial proseeding ` 
is sued in a. Civil Court for damages for. 


what my learned brother aptly terme mis. 
shievons and speculative litigation, but 
I am not aware that the deesision in 
Augade Ram Shaha v. Nemat Ohand Shaha 
(1), whioh has been the law/in this Presi- 
densy for 16 years, bas bad that effest.” 

' The observations of Beacheroft, J., as 
well as those of Moockerjee, J., were obiter, 
We may state, however, that weagrea with 
the observations of Beasheroft, J. ‘The 
present: ease illustrates how the privilege 
san be, and is, abused. The plaintiff was 
no party to the’ suit in whish the de 
fendants made the defamatory statement, 
The statement’ was absolutely irrelevant, 
and was made out of pure malise, Hav- 
ing regard to the faot that statements 
arg made in pleadings in this sountry in 
a reekless manner in many aces, we 
think that the salutory rules embodied 
in seetion 499 of the Indian Penal Oode 
should not be departed from in this eoun- 
try in astions for damages for defamation. 
“The learned Pleader for the appellant placed 
much relianee-upon the sage of Satis Ohandra 
y, Ram Dayal (3). Tbe referenes toa Spesial 
Benen in that eacé arose out of a Rule for 
gnashing a criminal prosecution for defama- 


tion, and the question for desision was . 


her.. the defamatory statementa were 
deh pe under sestion 499 of the Indian 
‘Penal Code. Mookorjee, A. O. Jọ in deli- 
‘yering the opinion of the Spesial Bensh in 
that ease, reviewed the desisions on the 
‘question of privilage of witnesses and parties 
in judisial proseedings, civil’ and criminal, 
‘and summarized the eonelusions as followe:— 
1) Ifa party to a judicial proceeding is 
prosecuted for defamation in respeet of a 
statement made therein on oath or otherwise, 
his liability must be determined by referenee 
tothe provisions of section 429, Indian 
Penal Code. Under the Letters Patent, the 
uestion must be. s6lyod by the applisation of 
the provisions of the Indian Penal Code and 
not otherwise; the Court sannot- engraft 
thereupon exceptions derived from the 


defamation in respest of a statement made 
therein on oath or otherwise, his liability, in 

the absenos of statutory ru'es applisable to. 
the aubjest, must be determined with refer- 

ense to prinsiples of justice, equity and good: 
conssience. There is a large preponderanse : 
of judisial opinion in favour of the view: that: 
the principles of justice, equity and good con: 

ssience applieable it anch eirenmstanses should: 
be identical with the sorresponding. relevant 

rules of the Common “Law of England, A 

smsli minority favours the view that, the 

prinesiples.ot justioe, equity and good. sone. 
ssienee should be identieal with the rules 

embodied in the. Indian Penal Oode,” 

The respondenté rely upon the seeond para». 
graph quoted above. But if was a eriminal oage,. 
and the question whieh we have to deal with, 
viz , whether a party to a judisial proseeding 
ean be tried ina Civil Court for damages for 
defamation in respeot of statements made 
in .pleadings, or whether they are absolutely.. - 
privileged, did not arise, nor was dectded,. 
in that ease: .The sesond sonolusicn, quoted.’ 


“above, purports to be a summary of desi. 


sions relating to immunity of witnesses and 
parties generally. The question of immunity 
of. parties in respeot.of defamatory state. 
ments was not separately dealt with, Al. 
though, therefore, the opinion of the Spesial 
Benah is entitled to the highest respest, it 
is not a decision upon the point whieh. 
arises in this sasa, So far-as the actual. 
decisions of this Court upon the question,» 
whether for purposes of an astion ` for: 
damages, defamatory statements in pleadings 
of parties are absolutely privileged, are sons 
serned, the majority of the desisions are: 


‘in -favour of.the view of a qualified privilege, 


The only case in whieh a sontrary. opinion. 
is expressed is Galap Jan v. Bhola Nath (2),. 
where the previous desisions were not 
referred to, and thé obiter dictum of Mooker.. 
jee; J., in Crowdy v. D, O'Reilly (4). . 

` The desisions of the other High- Courts ara’ 
not uniform.: In Abul Hakim v. Tej Ohandar 
(17) Straigat, J, (and Lyreit, J.) wore `of 


t — 


eo ane 
Vol. LXV] 
LALIT MOHAN DEY V, H, N, DUTTA & 00, 


opinion that the law of defamation which 
should: be applied to suita in India for 
defamation is that laid down in the Indian 
Penal Code, and not the English Law of 
‘libel and slander, and: that defematory 
statements ‘are not privileged merely beaause 
they are used in a petition preferred ina 
jadieial proseeding, The learned Judges 
observed: The state of soeiety and the 
sondition of things in the two sountries 
is ‘wholly dissimilar, and to lay down as 
an inflexible rule that any false and malisious 
statements, no matter how defamatory, may 
bs made with impunity if only embodied 
in a petition filed in referenee to some 
pending mase, sould not but entail the 
most misohievous sonsequeness.” The obser: 
vations were obiter, as it was found that 
the defendant made the statemente in 
good faith. 
N In the’ Bombay High Oourt-a sontrarg 
view was taken in Nath;t. Muleshvar v, 
Lalbhat Ra:tdat- (6), following the English 
rule. In the Madras High Oourt in Hinde 
v, Baudry (7) it was held that defamatory 
statements made in a petition by a person 
not a party to the suit are entitled to 
absolute protestion (in an aetion for damages), 
at: any rate entitled to the qualified privilege 
of persons asting in good faith for proteo, 
tion ‘of their own interest, In Venkata 
Narasimha v. Kotayya (19).the defamatory 
statements made in a petition were found 
$ọ:have been made bona fide (there was also 
ground. for some of the imputations) and were 
bald to be privileged, 
„We: have not referred to any eases of 
pur; Gourt nor of the other High Courts 
relating to defamatory statements ‘made by 
witnesses, and onr deoision ia sonfined , to 
defamatory statemenis in pleadings of parties 
Bo far as sivil aetions for damages for eneh 
gtatemonts are eonserned, 

, In Baboo Gunnesh Dutt Singh v, Mugneeram 
(20), the Jadisial Vommittes observed that 
t witnesses eannot be sued ina Civil Court 
for damages in, respest of evidense given. 
by them upon oath in a judieial proeseding. 
Their Lordships hold this maxim, whiah 
eortainly has been” rosognized: by ‘all the 
Courts of this sountry, to-be one based 


(oy sem, 874; 13 Ind. Jur. 334; 4-Ind. Deo, (N. s.) 


(20) 17 W. R. 283; 11 B.-L. R. 881: 2 Suth. P.O. J. 
547; 3 Bar, P, C., J, 179 (P, O.). i 
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‘upon prinsiples of publis polisy. The ground 
of it is this,-~that it.eoncerns the publie 
‘and the administration of justise ` that 
‘witnesses giving their ovidenee on oath in 
a Court of Justiee should not have before 
their eyes the fear of being harassed by 
‘suits for damages; but thatthe only penalty 
which they should ineur if they give evi- 
dense falsely should be an indietment’ for 
perjury,’ Wae think, however, that pleadings 
of parties stand on a different footing from 
statements made on oath by witnesses, and 
weagree with the observations of Beasheroft, 
J ‚in Orowdy v. L. O’ Retily (4), vie: “It is elear 
that witnesses and partias stand on a very 
different footing, This was reeognized in 
the ease of Kali Nath Gupta v. Gobinda 
Chandra Basu (8). A  witness-ean be som- 
pelled to give evidence and to anewer any 
question relevant to the snbject matter of 
the suit but the statements ofa party in 
his pleadings are entirely within kis own 
diseretion.” It is unnesessary, however, to 
sonsider under what siraumstanses the pri- 
vilege of witnesses is an absolute one, 

Weare of opinion that defamatory state. 
ments made by parties in pleadings sre not 
absolutely privileged. The appeal is sesord: 
ingly dismissed with sosts. 
is Appeal dismtsssd. 





CALOUTTA HIGH COURT, 
Civin Rute No, 155 or 1921, 
August 18, 1921... 
Present: —Justise Sir N. R, Obatterjea, Ky., 
and Mr, Justies Panton, 
LALIT MOHAN DEY—Paetirionger | _ 
A oe versus bus. 
H, N. DUTTA ann Co, Soxiorrogs, 
HIGH OOURT, CALCUTTA— 
- Opposite Parry. 7 
Land Acquisition Act (I of 1894), -s 82 .(1)—~ 
Compensation awarded to lady having limited power 
of alienatwon—Land Acquisition Court, whether can 
apply- portion of com pensation money to meeting costs 
of proceedings—oolicitor, costs of —Costs, whethencan ba 
paid from d posit im Court. : 


‘Under the provisione of section 32 (1) of the 
Land Acquisition Act a Land Acquisition Court 
can apply a portion of the, compensation. money to 
meet the costa of the proceedings by evhich the 
money came to be awarded to an administratrix 
having a limited power of alienation. [p, 12, col, 1.1 

Kamini Debi v. Promotho Nath Mookeriee, 10 Ind, 
Cas, 491; 13 C, L. J, 597; 89 O, 88, referred to, 


bid 
LALIT MOHAN DEY Ø, H, N. DUTTA & CO. 

A Solicitor who appears on behalf of an adminis. 
tratrix having limited powers, in a long acquisi- 
tion proceeding before the Calcutta Improvement 
‘Pribunal is entitled to his costs in connection with 
that matter and can also move the Court to make 
the payment, out ofthe sum in deposit in Court 
for the administratrix, as the person from whom the 

gum is due, [p, 21 2, col, 1.] 


Rule against an order of the Court of 
the President of the OCaleutta Improvement 
Tribunal in (Valuation) Case No. 354 of 1919. 


FAOTS appear from the judgment. 

Babu Bepin Ohandra Mallick (with him 
Babu Rabindra Nath Banerjee), for the Peti- 
ioner.—The fasts briefly are.these. One Tulsi 
Das Dey. died without issue, leaving behind 
him his widow Haridasi, who was appointed the 
adminiatratrix to his-estate, Oartain premises 
belonging to the said Haridasi’s husband were 
aquired under the Land Asguisition Ast, 
Against the award by the Collestor she 
made a referense to the Oslontta Improve- 
ment Tribunal and the award in eonsequenee 
was enhaneed, The sums awarded have been 
eonyerted into war bonds, as provided under 
sestion’ 31 of the Land Acquisition Aot. The 
apposite party, who were the Solicitors on 
behalf of the said administratrix and who 
eondueted the land aequisition proseedings 
‘in her behalf, obtained a deeree against her 
in the Oslentta Small Oause Court for 
Rs. 2,000 and odd for their eosts for the 
work done by them. In exesution of the 
said desres it has been ordered that a part 
of the Government sesurities be sold to 
satisfy the deeree-holder opposite party, Lam 
the reversioner to the estate of the late Tulsi 
Das Dey ‘and assueh I objected to the 
payment of the Solieitora’ eosts by sale of 
the Government seonrities. My objestions 
were overruled by the President of the 
Caleutta Improvement Tribunal.. Against 
that order the present Rule has been obtained 
by me, My submissions are, (1) that in 
India a Solisitor has no lien ior eostas in. 
respest’ of any work done before , any 
Court within Oslentta other than in the 
Original Side of the High Court, (2) that a 


Solisitor has no lien over immoveable prop-. 


erty. In the present ease- the award for 
the asquisition of the immoveable property 
is toebe treated as immoveable property, (3) 
and thirdly, I would contend that evan if the 
Bolisitors baye any” lien oyer immove- 
able property, ‘they hava lost it by reason 
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of their obtaining a desree in the Small 
Cause Oourt. As soon as the money 
came in, they said that the money did not 
belong to the administratrix but to them. 
Onee itis eoneeded that sections 31 and 32 
of the Land Asquisition Aet apply, what 
would be the position of the money? The 
administratrix does not some forward. The 
creditor simply asks for the sale of the 
Government sesurities. I submit the money 
after it ia ‘invested beaomes real property. 
Refers to Kamini Debt vy. Promotho Nath 
Mookerjee (1). I submit seetion 90 of the 
Probate and Administration’ Ast applies to 
the present ease, The administratrix must 
have the permission of the Oourt before she 
ean disburse the Solisitore’ dues. English 
eases havea no applieation to this aase Thig 
is not a aage of a Hinda widow alienating her 
property, No amount of nesessity ean enable 
her to sell tha property without the pər- 
mission of the Court. Refers to Debsndra Nath 
De vy. Tulstmont. Dasi (2), 

Mr. - A. D. Bose (with him Baba 
Ajit Ghose), for the Opposite Party.—Aa 
regards the powers of the Solieitors to have 
lien for work done, I submit Solisitors hava 
lien over property for work done even within . 
the town of Caleutta outside the Original 
Side of the High Court, Apart from that 
question an administratrix has all the 
powers of an exesutor exsepting the limita. 
tions preseribed under -sestion 90 of the 
Probate and Administration Ast. Refers to 
sestion 4 of the Probate and Administration 
Ast and seetions 31 and 32 of the Land Ae- 
quisition Aet., The estate vests in the Hindu 
widow in the same way as an administrator. 
Refers to Shard, In the matter of (3), Bridge v. 
Madden (4), Williams on Hxeentors, Volume 
ll, Nirickland v. Symons (5), There is no 
distinetion between exeentors and ‘adminis 
trators in Equity and a third person is entitl. 
„ed to be indemnified in both eases if any 
“ast be dune by him for the benefit and 
preservation of the estate. Here what have-Í 
done? Ihave done everything neeessary in 
law to be done for the preservation of the 


(1) 10 Ind, Cas, 491; 13 O. L. J, 597; 39-0. 33, 

(2) 41 Ind, Cas. 810; 26 ©. L. J. 128, 

(3) 28 0, 574, 

(4) 31 0. 1084; 90, W. N. 9, 

(6) — 26 Ch. D, 245 at p, 247; 68 L. J, Ch, 
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‘estate and as a matter of fast by reason of 
the referenca to the Calentta Improvement 
Tribunal the award has been inereased by 
Rs. 27,000, [tis sonsistent with the prinsi- 
ples of justise, equity and good sonssience 
that I should gat my eosts by selling a 
portion of the seeurities in.exesntion of a 
lawful and valid deeree against the adminis- 
tratrix, - 

Babu Bepin Ohandra Mullick raplied briefly. 

JUDGMENT.—The fasts eonnested with 
this Rule ara as follows:—One -Hari Dasi 
is the administratrix of the estate of her 
husband Tulsidas Dey, Certain premises form- 
ing part of the estate having been asquired 
under the Land Acquisition Aot, one las 
and forty-eight thousand rupees was award- 
ed as eompensation. She was not satis» 
fied with the award, and saused a reference 
to be made to the Ualcutta Improvement 
Tribunal for the determination of the 
proper amount of sompensation payable for 
the premises, and the Tribunal enhaneed 
the award by Ra, 27,000. Both the said 
sum and the amount of the original award 
have been invested in War bonds under 
sestion 31 of the Land Acquisition Aot. 
The opposite party, Messrs, H, N, Dutta 
& Oo., asted as Solisitora on her behalf 
in the proesedings before the Land Acquisi- 
tion Oollestcr, as- well as before- the [m- 
povement Tribunal. They obtained a dearee 
against her in the Oasloutta--Small Causa 
Oourt for Rs, 2,018 and odd for their bill 
of eosts for the work done in sonnestion 
with the said proeeedings, and that Jourt 
requested the Improvement Tribunal to 
realizə the sum by. the -sale of part of the 
Government seeurities and to send it to 
the Small Cause Oourt for satisfaction of 
the ‘deeree. The potitioner, who is- the 
reversioner expestant on the death of the 
widow, objested to the payment of the 
eosts by sale of the Government Promis. 
sory Notes, but his objestions were over- 
ruled by the President of the Tribunal, who 
dirested the sale of the requisite number 
of. the Government Promissory Notes, and 
the amount to be sent to the Small Oause 
Court for satisfaction of the desree obtained by 
- the opposite party. This Rule was thereupon 
obtained by the petitioner, _ 

Several questions were raissd in the 
ease, viz, whether in this sountry a Soliei- 
tor. has a lien for sosts in respest of avy 
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work done before any Oourt within Oal- 
cutta other than on the Original Side of 
the High Court, whether a Soliesitor.has a 
lien over immoveable property, the eompensa- 
tion money awarded basing roazarded as 
immoveable property, and lastly even if a 
Solicitor bas any lien whether the opposite 
party has not lost it by obtaining a desree 
in the Small Canse Court. The Ooart 
below decided these. questions in favour of 
the Solieitor, and the same questions have 
been raised in this Court, 

We think it unnesessary to eonsider the 
question of Solieitor’s lien raised in this 
ease, as the ease may be disposed of with 
referense to the provisions of sestion 32 
(1) of the Land Acquisition Aet. That 
sestion provides for investment of money 
awarded as sompoensation for land belonging 
to persons incompetent to alienate it, in 
Government or other approved seeurities 
and payment of interest to the person or 
persons who wonld for the time being 
have been entitled ‘to the possession of the 
land, until sneh money so invested shall 
ba applied in the purehase of sash other 
lands or in payment to any person or 
persons bssoming absolutely entitled to 
the same. 

The sestion hag been given a liberal ine 
terpretation in the ease of Kamint Debi v. 
Promotho Nath Mookerjes (1), The property 
aoquired under the Land Acquisition Ast 
was Gebutier property; and it was held that 
where a portion of debutter property was 
asquired uùder the Ast, and the sompsnaa- 
tion money was invested in approved secu. 
rities, the shebatt is entitled to withdraw 
a portion of the invested fands and apply 
it to effest nesosasary repaira to the re- 
mainder of the property. The learned 
Judga observed that the fietion of tha 
money baing impressed ‘with the eharacter 
of real estate, “if maintained for the pro- 
testion of benefisiaries, ought notalso to be 
applied to fetter the trustee needlessly.” 
Now if the money ean bə applied to the 
protestion of the trast property from 
physieal damage, thera seems no good 
reason why it should not be applied for 
its protestion against diminution rasaulting 
from undervaluation “in land acquisition 
proecedings. l 

The additional amount of eompensation 
money seeured by the proseedings in 


ate 


"JAIRAM JANOWSI V, NOWROJI JAMBHEDSII, 


respect of which the sosts were insurred, 
is an addition-to the eorpus of the estate 
the’ benefit of whieh will ultimately be 
“received by the reversioners, The sosts of 
the proceedings, therefore, should legitimate- 
ly eome out of the fund whish is the result 
‘of the proceedings. 


It is true that the lady is administra- 
trix. to the “estate and so bas only 
‘limited power of alienation. ` If, however, 
‘thé Land Acquisition Court oan direst a 
portion of the sompensation money to be 
‘applied for payment of sosts of repairs 
‘of a debutter property, we think the Court 
on the same prinsiple ean apply a portion 
of the moréy to meeting the sosts of the 
‘prosesdigs by which the money same to 
be awarded to the lady. We think that 
this view is aonsietent with the principles 
of justice, equity and good ecnseienee and 
atiould be adopted. 


“It bas been argued on behalf of the peti- 
(ioner that whatever payment may be made 
but of tie' sum in deposit on the 'applioation 
áf. the administratrix herself, no such pay- 
tent oan be ordered on` the applieation 
of the opposite party. We think, however, 
that, on the prinsiple we have adopted, 
the * ereditor to’ whom a payment of this 
hature is legitimate may aa well move the 
Court to make the payment as the person 
fiom ‘whom the sum ‘is dne. 


' The’ ‘Solisitor, howaver, is entitled only. 


fo ‘the costas in connection with the valna- 
tion’ ease before the FRIR ineluding the 
eostas of the referense, 


' The order of the Court below is modified 
and the ase eent kask to the lower 
Oourt in order tbat sueh amount may be 
‘anoortained. The Solisitor will be entitled 
to get the amount which may be aseer- 
tained by the Oourt below to be the 
gosts insurred in the proseedings for en- 
hansing the award of the Land Aseguisi.- 
tion Collee:or, ineluding the sosts of the 
references, He will not be entitled to any 
gosts ineurred “in relation to the invest- 
miént of ‘the’ money 
This arder, however, will not prejudice the 


tight of the’ opposite party to reeover the 
balanse of his sosts by any other method’ 


oe may be” “open, to him. 


anak oa * 
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The opposite party will get sosts, two 
gold mohurs, 


B. N. Order modifed. 


BOMBAY HIGH COURT, S 
OatainaL O:vin Jugiapidrion Sarr No. 381 ÒF 
1520, 

November 5, 1921, 
Present :~-Sir Norman Maoleod, Kr., Chief . 
dustise, 
JAIRAM JADOWJ( AND 0OTHERS—- 
APPLIO WR TS— PLaiNTIFRS 
- versus 
NOWROJI JAMSHEDJI PLUMBER — 


Daranpant —OPPO «Ent, 
Civil Procedure Code (Act V of 1908), O XXI, 
r. 99-—Emecution of decr ee - Obstruction —Sub-tenant of' 
judgment-debtor. 


A sub-tenant of a tenant judgment- debtor cannot | 


claim to be in possession of the leased property _ 


on hig own: account or on account of some person’ 


other than the judgment-debtor, within the mean-: 


ing of rule 99 of Order XXI of the Civil Procedure 


Code‘ and an auction-purchaser of such property is; 
entitled to get possession of it fron the sub- tenant. 


[p. 244, col, 2] 


“Ezra v, Gubbay, 60 Ind, Oas. 969; 47 G, 907,” 
not foliowed, 


Jafferjs Ibrahimjs v. Miyadin — 64 Ind, Oas; } ; 


692; 2: Bom, L, R. 126), referred to, 


3 


Applieation, be | 


Mr. B. J. Desai, for-the Applicanta. 
Mr, Jinnah, for the Opponent. 


JUDGMEN T,—The ` plaintiffs filed a suit 


against the defendant to resover possession . 


of their property situated at Bhendy Bazaar : 


whieh was in the defendant's osoupation. as . 


a monthly tenant, 


A sonsent deeree was : 


passed on the 18th of Angust 1920, whereby : 
it was ordered that the defendant should : 


give to the plaintiffs possession of the whole 
of the house mentioned in,...the plaint, 


excepting the northern half of- the ground, - 
floor of the said building then in, theosen.. - 


pation of the defendant as a shop: and the. 


verandah ogenupied by a fruit seller, on.or : 
before the lst September 1920, The defend- . 


ant was also ordered to give vasant.posses. 


sion of the said verandah to the plaintiffs : 


* 
b 


on or before the 15th September 1420.. The: - 


defendant failed to give possession of the: .: 


verandah oceupied by the fruit. seller, 40. that 
the plaintiffs applied for exeeution of the; « 


deeree and prayed for delivery of possession: is 
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of ths Verandah,- but the fruit. seller deolined 
to .vaeate-.and sonsequently ` the plaintiffs 
-weie forded to take ont this summons against 
the fruit-seller, asking for an order that he 
should vacate the premises and pay oom- 
pénsation of Ra 50 per month from the 15th 
September 1920 ‘till possession was given. 

--The-spplisation is made by the plaintiffs 
in exesution of their deeree under Order 
XXI, rule 97 (Civil Prossdure Oode), whieh 
says:— 

“Where the holder of a deoree for the 
possession of immoveable property or the 
purehaser of any aueh property sold. in 
sxedution of a deeree is resisted or obstrust. 
ed: by any “person in obtaining possession 
of thé property, he may make an applieation 
tothe Court complaining of such resistance 
or obstruetion.” 

‘Rule 98-deals with the obstiustion, eaused 
by the judgment-debtor or, by some other 
person at his instigation. It is not suggested 
in this ease that the fruit seller ia refusing 
to vaeate at the instigation of the judgment- 
debtor. Rule 99, therefore, applies, which 
saysi— 

“Where the Oourt is satisfied that the 
resistance or obstruetion was oesasioned by 
any percon (other than the judgment-debtor) 
alaiming in good faith to be in possession of 
the property on his own aceount or on 
acaount of some person other than the jadg- 
ment: debtor, the Oourt shall make an order 
dismissing’the application,” 

-lt must follow that if the Oourt is not 
satisfied that the obstruetion is being ooṣa- 
sioned by a person olaiming in good faith to 
be in possession of the property on his own 
aodount or on aseount of some person other 
than the judgment debtor, the Oourt has 
tte power to grant the applieation, 

Now, the only justifieation for the fruit. 
feller being in cesupation of the premises is 
the agreement of tenaney whish originally 
existed between himself and ‘the judgment. 
debtor. He does not claim to be in posses. 
sion on his own aesount, or ‘to be holding on 

aseount of some person other than the 
jadgment debtor, 

Under rule 100 where a person other than 
the- judgment debtor is dispossessed of 
immoveable ` property by the holder of a’ 
desree for the | possession of such property 
or where the property is sold in ‘exeeution of 
a desree by the purehaser thereof, he may 
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make an applisation to the Court eom- 
plaining of sunah dispossession, So that if 
the fruit-seller had been dispossessed by the 
plaintiffs under their deeree, he sould make 
an spplisation under rule 100, Then under 
rule 101 if the Court was satisfied that he was 
in possession of the property on his own 
ascount or on assonnt of some person other 
than the judgment-debtor, it sould direst 
that he shonid be put bask in possession of 
the property. | Ib is eurio1s that the words 
“in good faith,” whieh appear in rule 99; do 
not appear in hela 101. But if the Court 
was satisfied that the applicant was not 
asting in good faith, it would be most uŭ- 
likely that the Court would make an order 
in his fayour, for whether the applicant is 
the deeree-holder or the parson dispossessed, 
the same issues arise, 

However that may be, it seems to me 
elear that a sub-tenant cannot elaim to be 
in possession of property on his own aseount, 
and if admittedly his immediate landlord is 
the tenant and jadgment-debtor, he sannot 
be in possession on assount of some person 
other than the judgment-debtor, It is 
obvious, therefore, that the exseution plaint- 
iff is entitled to get possession of the pre- 
mises from the sub tenant; and if any other 
gonstrastion were plaasd on rules 97 and 99, 
obstruetion e uld be eaused to an execution 
plaintiff i in & suit for possession in a manner 
whish was never eontemplated by the Code, 

Mr. Jinnah for the fruit-seller relies upon 
the desision in Hera v, Gubbay (1). No doubt 
the learned Judge in dismissing the txeen- 
tion plaintiff's applieation held on his eon: 
strnuation of rule 92 that the under-tenant 
could be said to slaim to bein possession on 
his own aecount. That, with all due respect, 
appears to me to require explanation, for I 
cannot see how it oan ba said that an under- 
tenant is in possession of the premises on 
his own aseount. And, io my opinion, those 
words san only refer to a person who elaims 
to ba in possession on his own title. Other. 
wise it would not be nesessary to add the 
words “on assount of some person other than 
the judgment debtor.” The person in pos- 
session may either alaim to be in possessjon 
on his own title or as tenant of some person 
other than the judgment- debtor. But if he 
olaims ‘to be in possession as a tenant of the 


(1) 60 Ind, Cas, 962; 47 C, 907, 
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judgment-debtor, then it seems to me that - 


the Oourt is bound to make the order in 
favour of the exeoution plaintiff. Otherwise 
a landlord may geta desree for ejestment 
againat his tenant but may find that deeree 
- an absolute nullity if his tenant bad sublet 
the premises, as he may have to again file 
a snit against the sub tenant. I have already 
held that sub-tenants, though they may slaim 
thé henefit of the Bombay Rent Ast against 
their immediate lessor, eannot elaim it 
against the owner of the premises: see 
Jafferji Ibrahimji v, Miyadin Mangal (2), 
When a landlord gets a deeree for possession 
against his tenant, and is, resisted or ob- 
atrueted in obtaining possession, then it ia 
open to him to apply to the Court to get 
possession under Order XXI, rule 97, and if 
the person resisting or obstrusting is in 
possession as a sub-tenant, that person sannot 
elaim under rule %9 that the application 
should be dismissed, 

The aummons, therefore, 
absolute with sosts, 

As regards the summons of 3rd Ostober 
"1921, it will be dissharged. The defendant 
to pay by way of eompensation the rent 
payable by the fruit seller to him, until 
vasanė possession is doliyered to him. No 
order as to eosts on this summons, 


2. X. Summons made absolute, 


will be made 


(2; 64 Ind, Cas. 692; 23 Bom, L, R, 12651. 


OALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decrer No, 1498 
oF 1919, 

Angust 18, 1921. 
` Present:—Sir Lancelot Sanderson, Kr., 
Chief. Justiee, and Mr. Justice Ohotzuer, 
MOBARAK MOLLA-—PLAINTIFE 
-— APPELLANT 
versus 
HECHAMUDDI MOLLA AND orners— 
DerencLants— RESPOND: nts, 

Pleadings Amendment of plaint—Second eal— 
Cause of action not arisen at filing of plaint-—High 
Court, power of. 
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A High Court, in second appeal, will not allow 
an amendment of a plaint for the purpose of 
enabling the plaintiff to rely upon a cause of action 
against the defendant which had not arisen at the 
time the plaint was filed. [p. 216, col. 2.] 


Appeal against a deeree of the Offisiating 
Subordinate Judge, First Oourt, Faridpur, 
dated the 25th of April 1919, reversing that 
of the Munsif, Third Conrt at i da 
dated the 14th of January 1918. 


FAOTS appear from the judgment. 

Babu Probodh Ohandra Kar, for the Appel- 
lant.-My humble submission to your Lord- 
ships is that the learned Subordinate Judge 
has erred in law in dismissing my suit whieh 
was deorced by the Primary Oourt. I eannot 
base my elaim on the mortgage-bond, whieh 
is an unregistered dosument. So I waa 
right in basing a elaim on the settled 
aosounts, — 

If your Lordships are of the same opinion 
‘as the lower Appellate Oourt, I -beg to 
submit that I may be permitted to amend 
my plaint so as to base my elaim against the 
defendant upon the sovenant in the mort- 
gage:bond. There is nothing in law whieh 
standa in the.way of your Lordships granting 
me such permission. Leave to amend plaint 


is often granted by the Hon’ble Privy 
Conneil, 


Babu Jogesh Ohandra Roy (with him Babu 
Rajendra Ohandra Guha), for the Respondents. 
—The appellant has misjudged his remedy 
and so he must suffer now for his own fault. 
The alleged settled aseounts were superseded, 
it must be admitted by the other side also, 
by reason of the appellant’s aseepting the 
mortgage-bond from the respondents, So 
how ean he now go baek to the settled 
aseounts and base hia elaimthereupon? He 
ought lo have sued the respondents when 
the money besame due under the eovenant 
in the mortgage. There is nothing in law 
whieh san prevent appellant’s suing the 
respondents for money under the terms of 
the mortgage- bond. 


I oppose my friend’s prayer. for leave to 
amend his plaint at this final stage of the 
suit. Your Lordships are to consider the 
position of the parties and the liability of 
my .¢licnts af the date when tke plaint. 
was} issned, My elients had no liability . 


Vol. LXV] 
" MOBARAK MOLLA Ø, HEOHAMUDDI MOLLA, 
when this suit was brought; the money did 


not besame due by them, 
Babu Frobodh Ohandra Kar briefly re. 


plied, 
JUDGMENT, 


. ° SANDERSON, O, J.—This ia an appeal from 

the judgment of the learned Offisiating 
Subordinate Judge, First Oourt, of Faridpur; 
and the suit was brought to reeover the 
sum of Re. 780 on aesounts whieh ware 
alleged to have been settled between the 
plaintiff and the first defendant. ; 

The first Oonrt gave judgment in favour 
of the plaintiff. On appeal to the lower 
Appellate Court, that judgment was reversed 
and the suit was dismissed; and the plaintiff 
has appealed by way of sesond ‘appeal to this 
Court. 

‘It appsars that aseounts were settled 
between thé parties sometime about August 
1916, bot in - August 1916 the plaintiff 


agreed to take a mortgage-bond from the. 


_ first defendant in his (plaintiff's) favour. 
That mortgage-bond is dated the 9th Bhadra 
‘1323 B.S, whieh, I understand, eorresponds 
with August 1916, The due. date for pay- 
ment of the money, whieh was mentioned as 
Rs. 750 in that mortgage, was the end of 
Pous 1323 B.S, whish sorrasponded to the 
13th of January 1917, “Therefore, the 
money under the mortgage did not-bacome 
due until the 13ch January 1917, The 
learned Judge has found that the liability 
for the balanos foond to bs due to the 
plaintiff on the sattled aseounts was super. 
seded by raason of the plaintiff's assepting 
the mortgage-bənd from the defendant, and 
I agree with him, Consequently, the plaintiff 
was in error in suing the defendant and 
basing his slaim upon. the alleged settled 
seeounts, He ought to have waited until 
the money besame due under the terms of 
the mortgage and then sued the defendant. 
The mortgage-bond is not registered and 
the learned Vakil for the appellant has argued 
that although the mortgage-bond by reason 
of its not being registered aonld not be used 
by the plaintiff for the purpose of getting 
a decree sharging the land, still it would 
have been open to the plaintiff to sue for 
the money due under the eovenant in the 
mortgage bond, This suit was brought on 


the 3rd of January 1917 and, ag I have . 


already stated, the money did not besome 
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due under the mortgage till the 13th. of 
January 1917. Oonsequently, in my judg: 
ment, the learned Judge of the lower Appel- 
late Court was right in holding in this suit, 
based as it is, not upon the sovenant in the 
mortgage: bond, but upon the settled aesounts, 
that the plaintiffeould not raeovar. 

The learned Vakil for the appellant asked. 
leava to withdraw the suit with liberty to 
bring a fresh suit upon the mortgage-bond. 
The learned Vakil for the respondent had no 
objestion to this being done, on sondition that 
the plaintiff should vay the eosts of the suit, 
Then the learned Vakil for the appellant 
diseovered that if he withdrew the suit the 
plaintiff sould not bring a suit upon ths 
mortgage-bond besause the plaintiff's suit 
would be out of time. Oonsequantly he 
abandoned his applieation to withdraw the 
suit, 

The learned Vakil for the appellant then 
urged that the plaintiff should hava liberty to 
amend his plaint by basing his slaim against 
the defendant upon fthe eovenant in the 
mortgage-bond. The learned Vakil for the 
respondent haa objeeted to this eourse baing 
adopted, on the ground that this Court is 
bound to eonsider the position of the parties 
and the liability of the defendant at the 
data when the plaint was issued. In my 
jadgment, at the time this suit was brought, 
s, e., onthe 3rd of January 1917, there was 
no liability upon the defendant under the 
terms of the mortgage-bond. Thoerafore, it 
seems to me that itis impossible for us now 
to allow the amendment of the plaint, for 
the purpose of enabling the plaintiff to rely 
upon a sause of action against the defendant 
whieh had not arisen at the time this plaing 
was issued, If the plaintiff had reeognised 
the real position, he might have applied to 
the Trial Court for liberty to withdraw the 
suit and sue on the sovenant in the mortgage» 
bond. Then he would have been able to 
substantiate any right whieh he might have 
against the defendant. : Unfortunately the 
plaintiff has deferred taking that eoursa till 
he finds himself in the High Oourt, in seeond 
appeal, when itistoo lateforhim to with- 
draw the suit and start a new suit, -7 

In my judgment this appeal must bə dis. 
missed with osts. p 

CaoTzNEg, J.—I agree. 


B, N. 
Appeal dismissed, 
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BOMBAY HIGH COURT. 
ot SECOND Onn: ‘APPEAL Ne S04 o OF 1920. 
‘Present: Sir Norman Macleod, Kr, Chief 
‘Justice, and Mr. Justice Shah. 
n _BHARMAPPA BHARMAG AUDA— 
>” APPELLANT 
/ = versus: 
 UIJANGAUDA BHARMAGAUDA 
j — RESPONDENT. 


Hindi Law-—Bombay school—Beclusion from inherit. 
ance——Qongenital “and incurable dumbness — Obsoleg. 


goue e E mav 


cence of disgualifications—Adoption—Person ' having 


dumb son or grandson, whether oan adopt. 


According: to the Hindu Law prevailing in, Bom- 
bay, a person suffering from congenital and incur. 
kh dumbness ik incapable of inheriting. [p. 217, col 
1. 


+ 


It may be, as was pointed out in Surayya v. 


Subbamma (1), that some-of the grounds of ex. 


clusion as,mentioned in the- texts are obsolete... 


All the disqualifications, however, cannot be treated 
on the same, footing. Hach defect must be con. 
sidered on- its ‘merits, and if it could be fairly 
and safely stated that it is obsolete, it may be 
treated in that manner [p 217, col. 1.] 


J.) 185, followed.: 

In the lifetime of & natural son or grandson or a 
great grandson no valig adoption can be made, [p. 
217, col.:1.] 


A person having a grandson who is subject to: 


the defect of dumbness from his birth cannot be 
described as sonless soas to make an afoption by 
him-during the lifetime of the grandson valid: fp. 
219, col 1: 

Vallabhram y.- Bat Hariganga, 4 B. H, C.. 
(A.C. J.) 185, Rungama v. Atchama,4 M. I. A.] 
W. R. P.O. 87; 1 Suth. P. 0. J. 197; 1 Sar, P. 
818; 18 E. R. 600; referred to. 


4 


47 
Cc. J. 


Second appeal from a desision of the 
District Jadge, Dharwar, in Appeal No. 169 
of 1912, sonfirming a desree: passed by tke 


Subordinate Judge at Haveri, i in Civil Snit ‘ 


No. “04 of 1916, 

Mr. Ooyaje (with him Mr. 
Aimaram), forthe Appellant, - 

Mr. Tyabj¢’ (with him Mr. 9. V. Palekar), 
for Respondent No. 1. 

‘ JUDGMENT. 

Susu, J.—The faats, whieh baye given 
rise (o this appéal, are few and not now 
dispuied, ‘One Bharmaganda bad a son of 
the-tame name, That son had tno song, 
Basa: ganda and Ujja. The don (Bharma. 
gauda) and the grandson Bakanganda: pre 
deceased the father Bharmaganda.: Tbig 


(i) 68 Ind. Oas, 498; 43 M.-4 26 M. L-T 163, 
(1818) M. W, N — M. L, J. 405, 
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Bharmagauda — the — plaintiff, 
during the lifetime of his ` grandson Ujja.; 
This Ujja is fonnd by tbe lower Courts 
to bavé beén dimb from his birth. Bharnia:. 
ganda died in 1915; and the present snit 
was filed in 1916 by the plaintiff as the 
adopted son of Bharmagaada to resover 
possession of the property from “defendant, 
No, 1 (the grandson of Bharmaganda), on. 
the —— that owing to dambness.snd , 
insanity ‘he was disqualified to inherit hia, 
grandfather’s property. The defendant ` 


No. 1 repudiated the allegations, and eons. 


tended that the pleintiff’s adoption was” 
invalid. The allegation as to the insanity of., 
defendant No. 1 was not proved: but it. 
is found that from-the time of his birth | 
the defendant No, 1 was dumb and that” 
his -dumbnéss’ was `ibsurable, 
Courts beld that the adoption of the plaint- 
iff by Bharmagauda, ‘the gracnfather of. 
defendant No. Í, was proved and ‘that it WAS | 
valid and neeording]s, desteed-the plaintiff's | 


` elaim, 
Vaillabhram v, Bai Hariganga, B, H:0. R (A. c. ; 


pi 


In- support of the al to this Court it is 


‘urged on behalf of the legal ‘representative , 


of defendant No, 1, who died during” the | 
rerdeney of the — in the Distriot Court, . 
that the deferdant No. 1 was not diequalifi-. 


_ed socording to Hindo Law, ard ‘that even 
“if be was cirqualified, 
‘plaintiff by Bharmagands during the life- a 

time of the grandson was invalid, ih 


The lower. 


1 


i 


* 


the adoption of the i 


As regards the first ————— it is — 


on the finding of fests that defendant Nö.” 


the Mitakshara sueh a son or grandson would 
be exeluded from inheritanee. No. doubt” 


-(Ujja) was dumb from bis birth and tht 


‘his dumbness was insurable. Aeeording to` i 


Yajnavalkya does not mention a dumb peréon ` 


tanee. But Vijnanesyara inoludes him in the 
list under the word adya on the authority of . 


-among those-who are exelnuded from inheri · 


‘Manu. In the Vyavahara Mayukba aleo, cn the ~ l 
authority of- the same text of Mana, a dumb ` 


tanes, It is urged, however, that this ground 


‘man is referred to as exeluded from inhéri- l 


of dirqualifisation, like several other grounds, í 


-has beeome obsolete, and tbe observations in 


Surayya v. Subbammd (1) have been rélied 


- 


(1) 63 Ind. Ons, 408; 43 M., 4; 26 M. LT. 154; (1919) ` 
M, wW. N. 580; 87 M, b: J, 405, 


ta, É aaa R ba 
a 


4 
b- 
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upon in support cf this-argument, 
appears thatin Steele’s Hinda Law and Ona- 
tom itis stated at page 244 that “Lame or 


deformed persons are not exeluded, nor are. 


the deaf and dumb.” It may be that some 
of the grounds of exolusion from iaheritanoa 
mentioned in the texts.are obsolete. While 


I agree generally with. the observations. in, 


the above ease as to the hardahip and obsolete 


natare of somes of the grounds of -exelusion , 
from inheritanse, ldo not, see how all of, 


them sould bs treated on the same footing, 


Hach defeat must be aonsidered on its merits,- 
and. if it .could be, fairly and safely stated | 


that. it is obsolete, it may be treated in that 
manner. Bat 


of the desisions on the point, to treat all these 
grounds, ag obsolete. 

In the present ease we are sonserned only 
with © songenital and 
The ‘elfset of such a defeat on the right to 


inberit was eonsidered by this Oourt so far. 


baek as 1867 in Vallabhram v. Bat Hart. 
ganga (2) and it was held after full argu- 
ment. that, aosaording to the Hindu Law 
prevailing . on this side of India, a person 


It also. 


it would not be right, nor, 
does it. ‘appear to me to be possible, in view. 
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incurable dumbness, . 


born dumb was insapable of inheriting, That . 
desision 19 binding upon ns : and I see no, 


good rengon to refer this question to 
A Fall Benah for resonsideration, It follows 
that Ujjs WAB . exeluded from inheritance on 
aseount of his dumbness from birth, 
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~ s t 
: 


and 13 (Stokes’ Hindu Law Books, pp, 531, 5382: 
But it is urged that the E 

of a grandson, disqualified as in the present 

tase, ig oo bar to an adoption by the grand-: 
father. There is no desided ease on this point:- 
and so far.as [-have been able to see, there is- 
nothing in: the Mitakshara:or the Vyavahara 
Mayukha tolend support to this view, The- 
basic prinsiple of adoption, as I understand it: 
to have been laid down by the Smriti writers, 

does not support. the eontention. The opinions 

expressed by writers on ‘Hindu Law are eon.: 
fisting; and treating it as a- point of -ffsti 
impression, at least so far as. this Presidensy— 
is eonaerned, I have eome to the sonslasion- 
that the fact of the grandson- suffering. from: 

dumbnesa. by .birth does not render. the adon: i 
tion valid whieh would be othorwise --invalid- 


. Ongsecunt of its having been madè during- 


his lifetime. 

I shall state my reasons briefly for thia 
eonslusion. In the first plass, we have the 
texts of Atri, Manu and Sadnaka whieh lay., 
down that ‘the adoption ean be made only , 
by a person who has no son, t. o. who never 
had a aon or whose son is dead. The Dattaka ` 
Mimansa begins with the textof Atri, and. 
in the first seetion the author refers to the. 
texts of Saunaka and Mant (see paragraphs 3, 
4, 9 of sastion I in Stokes’ Hinda Law Books’ 


_at pp. 531, 532 and 533), The essential eon: - 


The next question is whether the adoption ; 


of the. plaintiff during Ujja’s lifetime, is 


valid ? It may be stated that the subsequent: 


death of Ujja during the pendenoy of this liti- 


gaticn without having a son does not affeet the... 
quesi; ‘on as , bo the validity of the. plaintiff's pi 
“i” Books, 4 


- adoption. . It. ib „was invalid at the time, tha, 
subsequent ‘event eannot validate Ag, This 
position . has not been seriously questioned 
before us. and itseems to me to be olear that 
ES ‘validity of the plaintiff's adoption | must, 

determined with referenee ` 


to the 


” dition for w valid adoption, aecording to these 


texts, is tbat the adopter must be sonless at 
the time ‘of tha ‘adcption.” While speaking | 


-of an * adoption” Yajnavalkya does not refer 


to this eoridition; nor does Vijnanesvara refer | 


: to it in hik Commentary onYajnavalkya’s verse | 


P 
4 


l qualifying . 


(sea paragrapke 9 to 15 of Chapter I, see- 
tion XI of the Mitakshara; Stokes’ Hindu Law 
pp- 415— 418). It is ‘signifieant, 
howaver, that while referring to the dia 
gireumstanees in Chapter ITI,: 


gestion Ki, Yajnavalkya provider that the 
_ Bong. . “(natural and Kahetraja) of those who. 


bati As. they existed at the date of the. 


wt 


lt is — disputed, and in faot it ig indispat- 
abe; tliat in the lifetime of a natoral son, 
grandson ora great grandson no valid adop- 
tion. sould bə made, ‘This is clear from the 
Dattaka Mimansa, seetion |, paragraphs 3, 6 


(2) 4B. H. O. B (A. Q. J.) 185., ` 


"and “12; Stokes 


would” bs exaluded from inheritanee are not . 
subjest to any. disability, provided they are . 
fres from similar defeat ; and Vijnanesvara: . 

points out. that natural and Kshetraja sons 

are mentioned with a view to exelude other . 
sons , mentioned before, (See Mitakshara, . 
Ohaper 1], seetion X, paragraphs 10, wit 
Rindu .Law Books, page : 
457), it is also further provided: that the 
up airried daughters of those who- are . 
ex»: led from..inheritanee and the sonlegg ; 
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wives of suc persons ara to be maintained, 
lt is. elear from these passages that neither 
Yajnavalkya nor “Vijdanesyara would have 
fayoured the. view thata person having a 
son subjeet ta any of the defests mentioned by 
them eould bs treated as sonless, Indeed it 
also appeara from Visvarupa’s Commentary on 
these verses of Yajnavalkya that those who are 
exeluded from inheritanse are not neeessarily 
ineompetent ‘to perform saerifies, ste, This 
passage is translated at page 16 of the raport 
in Surayya v. Subbamma (1) and the original 
passage in Sanskrit may be found in Satlur's 
Mitakshara at page 638. ‘T also find in 
Apararka’s Commentary on the same Smriti 
that there is no sueh general disqualifieation to 
perform religious funstions. {See Yajnaval- 
kya’s Smriti with Apararka's Commentary— 
Anandasram Series, Vol. 46 (Part ID, 
p, 750,] 


In the Vyavahara Maynukha there is no 
indieation in the Obapter relating to adop. 
tions that a sonsubjest to any defeet whieh 
would exelude him from inheritanee was 
no son at all. Oa the sontrary the text 
of Saunaka has been referred to and aputrena 
has been translated ‘as one having no-male 
issue or one whose male issue has died’ 
(see Mandlik’s Hindu Liaw, page 52,or Stokes’ 
Hindu Law Books, page 60, paragraph 10 of 
Vyayahara Mayukha, Ohapter 1V, seetion V): 
and’ I may here refer to the observations in 
Mandlik’s Hindu Law, Appendix LV, at page 
456, that a sonless man alone at present 
adopts a son.’ Ia the Chapter relating to 
persons exeluded irom inheritansa there: is 
nothing to ijdieate that a person having a 
dumb son was to be treated as sonless. 


. The Dattaka Mimansa does not, in my opi: 
nion, afford any indieation to the contrary, 
The passage in seetion II, paragraph 62 
(Stokes’ Hindu Law Books at page 561) has 
been relied’ upon as showing that persons 
subjest to disqualifying defests are no sons 
at all, In the first plaea, the referenas to par- 
sons exeluded from inheritanes is insidental]; 
and if itis read in relation to the eontext and 
the argument in relation to whieh the 
reference is made, Lam not selear that the 
passage means what itis argued before us 
it means, It has been interpreted, however, 
by some writers on Hindu Law, whose 
opinions are eutitled -to weight,-as support- 
ing the contention on behalf of the respond. 
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ent. Bat apirt from the diffenlty of 
datermining tho tras moaning of this refer. 
ense tó ‘impotent persons and the rest,’ this 
mneh is slear that there is no susah opinion 
expressed by Nanda Pandita in the Srat seetion 
where he deals with the question as §;wha 
ean adopt. Next he proaeeds to deal with tke 
question as to who is to be adopted, In 
that seetion several opinions expressed 
by the author have been treated as merely 
resommendatory and not obligatory. ‘lam 
not, therefore, prepared to agsept the son- 
tention that the opinion of Nanda Pandita 
is that a son subjeet to a disquaifying 
defest is no son at all as regards the power 
of the father to adopt, nor am I prepared 
‘to give effeet to an opinion, not supported - 
by any Smriti, expressed ineidentally in tha 
sourse of an argument on another point, and 
not ‘stated at the plasa where he would be 
expested to state it if it were his opinion. 

It is needless to refer to the opinions of 
writers on Hindu Law i in detail. I may here 
mention that in spite of the respestable 
body of opinions in favour of the view that 
a sesond adoption in the lifetime of another 
adopted son was permissible, the Privy 
Counsil held in Aungama v. Afchama (8) 
that sushan adoption was invalid. On the 
point now under consideration the weight 
of opinions in favour of the view that the 
adoption i3 valid is by no means so great 
as it was in favour of the view onea held 
that a seeond adoption during the lifetime 
of the first adopted son was valid, 
The task of resonciling these opinions is 
diffienlt: and after all we have to eonsider 
whether the Hindn Law goes so far 89 
to lay down that a son subjeet to al! 
disqualifying defest is no son at all for i. 
the purpose of enabling the father to make: |i 
a valid adoption during the lifetime of sueh- 
a son. I may, however, refer to the infer- 
anso drawn by Satherland in his synopsis 
of the ‘Dattaka Mimansa and: Dattaka 
Chandrika (Stokes’ Hindu Law, Books at 
page 604) and to the opinion expressed 
in Strange’s Hindu Law at page 77 
(Yolame I) in favour of the view that an 4 
adoption in the lifetime of a disqualified 
son is valid. This opinion is aseepted in 


(3) 4M, IL A, 17 wW, R P. 0.5 


öh 1Suth, P,O J, 
197; 1 Sar. | 0, J. 313; 18 E.R. 8 00. Ah * 
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Sarkar’s treatise on Adoption, page 196 (20d 
Edition) and Ghose’s Hindu Law, Volume 1 
at page 669 (8rd Edition). In Steele’s 
Hindu Law and Oustom at page 42 it is stated 
that “ 
oause of adoption. An adoption ean take 
plase only where no begotten son or grand- 
son exists, or where the begotten son has 
lost saste.” This remark. was quoted ap- 
parently with approval in Rungama’s case (3). 
It. is-true that at page 181 of the same 
book it is stated as followa:—‘It is allowed 
in ease of a begotten son besoming outeaste 
or insane, or otherwise besoming ineapable of. 


sondueting the family affaire; sueh adoption) 
A mad man is,” 


ig in the name of the son. 
however, seldom married and an outeaste 
is often re-admitted. No son oan be adopted 
during the life of a begotien son (not dis- 
qualified as. sbove).” As already pointed 
out, the same author has stated that a dumb 
person is not exeluded from inheritanee, 
Bat this Court has not aesepted that opinion, 
and the statement of the eustom onthe 
present point, whieh even ` if strietly taken 
may not sover the sase of a dumb person 
without proof of hia being “ineapable of 
eondueting the family affairs,’ eould hardly 
be preferred to his statement of the law on 
the same point at page 44, . 

On the best eonsideration that I ean give 
to the point, I do not think that a person 
haying a grandson who. is subjeet to the 
defest of dumbness from his birth, as in 
the present ease, ean be eorrestly described 
as sopless so as to make an adoption by him 
during the lifetime of the grandson valid. 
1 base this conelusion upon the Mitakshara 
and the Vyavabara Mayukha and next upon 
the Dattaka Mimansa and the Dattaka 
Ohandrika as I understand them, I hold, 
. therefore, that the adoption of the plaintiff 
was invalid. I would allow this appeal 
and dismiss the plaintifi’s suit with 
throughout. 

Maoron, O, J.—I ooneur. 

Z Ks Appeal allowed, 
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OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deoren 
No. 1396 or 1919. 
November 23, 1921. 

Present :-—Justiee Sir N, R. Chatterjea, Kr., 
and Mr. Justise Panton. | 
Srimatt SARASHIBALA DASSI, 
ADMINISTRaTRIX TO TAR ESTATE 
OF HER HUSBAND JATINDR à MOHAN 
KUMAR, DHORASED —PLAINTIFE — 
APPELLANT 
versus 
CHOONI LAL GHOSE—Derenpant 


— RESPONDENT, 

Accounts, suit for, against agent -Claim for period 
before death of principal—Limitation—OContract Aot 
{IX of 1872), s 20l—Limitation Act (TX of 1908), 
Sch. I, Ari, 89, 


An, agency is terminated by either the principal 
or agent dying, anda suit for accounts against the 
agent for the period during which he acted as agent 
under hig deceased principal must be brought 
within three years of the death, as laid down in 
Article 89 of the Limitation Act. Tp. 220, col. ..] 

Madhusudan Sen v, Rakhal Qhandra Das Basak, 
80 Ind. Cas. 697; 43 O, 248, 22 0, L, J. 662; 190. W. 
N. 1070 and Chandra Madhab Barua v. Nabin 
Chandra Barua, 18 Ind, Cas. 735; 10 C. 168; 17 0. L. 

J, 1038, relied upon, 


Appeal against a deerea of the Additional 
Snbordinate Judge, Howrah, dated the 5th 
April 1919, modifying that of the Munsif, 
Seeond Court at Howrah, dated the 19th 
February 1918, 


FAOTS appear from the judgment. 


Dr, Sarat Ohandra Basak (with him Babu 
Kshitish Ohandra Ohahkrabuity), for the Ap- 
pellant.—The plaintif is the appellant. The 
appeal arises out of a suit for aseounts. 
The defendant was the gomasta of the 
plaintifi’s husband till 25th July 1912 when 
he died. After that he aeted as the plaintiff’s 
agent. We ask for assounts from 1301 
to 1819 (Sraban). The Court below has 
dismissed the suit on the ground of limitation, 
I submit the ease is governed by seetion 209 
of the Indian Contrast Ast. The defendant 
was in the position cf a trustee so far as the 
interest of the deeeased was soneerned. 
Therefore, under Artiele 120 of the Indian 
Limitation Ast, which sovers the present ease, 
the suit would not be barred, it haying been 
brought within six years from the death of 
the plaintiff’s husband. The learned Judge 
has wrongly applied Artiele 89, 
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Babu Monmathanath: Ganguli, for the Rea- 


pondent—~I submit sestion 201 of the Indian 
Contraet Ast would apply. Anageney would 
terminate on.the death of the principal and 
a aguit. of the present nature must,” under 
Artisle 89 of the Limitation Aet, be ‘brought 
within three. years from the prineipal’s death. 
Refers to Madhusudan -Sen v. ned Chandra 
Das Basak (1), . 

Dr. Basuk. replied i in brief. 

JUDGMENT.—This appeal arises out of a 
snit for aeeonnts against an agent, and the 
question involved in-the appeal is: whether 
the slaim for ascounts from J301 to 9th 


Sraban: 1319-eorresponding to -25th July 1912 


is barred: by limitation. 

-The defendant asted as — ‘under the 
plaintiff's husband Jotindra until his death, 
whieh took plase, on the 25th July 1912. 
He then aested as the plaintiff’s agent. _ 


of Jotindra has been held to be barred under 


Artiele 89 of the Limitation Ast, As provided j 
by sestion 201 of the Contraet Act, an agensy 
is terminated by either the prinsipal: or agent. 


dying, and a snit against the sgent for the 
period: during. whieh he asted as sgent 
under the ‘ deseased - must, 


Jaid down in Article 89 of the Limitation Ask, 


See Madhusudan Sen v. Rakhal Chandra Das. 


Basak (1) and Ohandra Madhab Barua y, 
Nabin Ohandra` Barua (2). 

It-is, however, eontended on behalf of the 
appellant-that the oase somes under sestion 
209 of the Contrast Ast, That seation lays 
down that when an agency is terminated by 


the prinsipal dying or besoming of unsound: 
mind, the agent is bound to take, on behalf. 
of the repressptatives of his late prinsipal, 
all reasonable stepa for the proteetion and. 


preservation of the interests entru:ted to 
him. . it is eontended that the defendant was 
in the position of a trustee so far as the 
interest of the deseared was esonserned and 
that the suit for aogonnta against him 
would bein time if instituted within six 
years from 


> 


(1) 80 Ing. ‘Caz, 697; 48 O. 248; 220.0. J. 559; 


190, W: Ns 1070. 
12) 18 “Ind, Oas. 735; 40 a. 108; ` 17 0, L. Ju: 


108, 
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The : 
suit haying been brought more than three ` 
years after the death of Jotindra, the elaim 

for aseounts for the period before the death. 


therefore, be 
brcught within three years of the death, as 


the death of the plaintiff's 


[1952 


` 


jiii — Artisle 120 of the Limitation 
et 

There is, however; no question here of 
suing the defendant for any set done by 
him after the death of his. late prinsipal, 
whieh he might have done as a trustee, 
The suit is for asecunts on the ground that 
hs was. bound to render aseounts to his 
late prinsipsl during his lifetime, whieb 
he did not render, That would be a suit for 
agaounts under Artiele 89 of the Eimutation 
Act. 

We think the Oourt below is sighi: in 
holding that the. elaim for the poriod 
prior to the death of Jotindea was barred. cdi 
limitation, 

The appeal assordingly wi and is dismiss« 
ed with -eosts, - < 

B.N. — 

Appesl dismissed, . 


— 


NAGPUR JUDICIAL COMMISSIONER'S © 
COURT. . 
SECOND Ori ÅPPEAL No. 119. oF 1919. 
Marsh 3, 1921. 
Present: — Sir Henry Drake Broakman, Krn. 


J. 0. 

Musammat BHURIA—Davexpexr— — 
_ APPELLANT — 
versus 
BALIRAM— - Pantie —RRSPONDENT, ny 
Civil’ Procedure’ ode (Act V of 1908), s. 64—_ 
Attachment— Objections Attachment ravsed—Transfer 

——Subsequent attachment—Revival. ` 


Where an attachment is raised in consequence | 
of aclaim suit being decreed but the suit is finally | 
dismissed in appeal, a subséquent application for ` 
execution would operate to ‘revive the previous’ 
attachment, and a transfer made ‘even “ during: 
the period the attachment was raised is void 
as against all claims enforceable under the attach-— 
ment. [p. 222, col. 2.] : 


Anund Loll Doss y. Jullodhur Shaw, 14 M. I. A. 
543; 17 W. R. 313; 10 B, L. R. 1442 Suth, P, OJ, 
55; 3 Sar P, 0. J. 8); 20 E. B. 888, Abdul — 
y. Gappo Lal, 20 A, ‘421; A. W. N. (1898) 98; 9 
Ind. Dec. (N. s.) 680, Khushalchand w. Nandram, 
12 Ind. Oas. . 572; 35 B. 5'8; 13 Bom. L. B. 977, 
Kunhi Moossa vw. Makki, 23 M. 478; 10M, L J. 
98; 8 Ind. Dec, (x. a.) 735, Durga Churn Rat v. 
Monmohinit Dasi, 15-0. 771; 7 Ind. Deco iN, s.) 


_ 1038, Manohar: Das v. Ram Autar, 25 A, 431; A, W, 
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N, (1908) 92, Sorabji Edulji v, Govind Ramji, 16 B. 
91; 8 Ind, Deo, (xN. s.) 587, Suppa Reddiar v. Avydat 
Ammal, 28 M., 60 (P. B.), Madhab Moni Dasi y. 
Pamiela Lambert, 6 Ind, Oas. 537; 37 0. 798; 12 C. L, 
J, 828; 15 0.W.N, 337, Qamr-ud-din Ahmad v. 
Jawahir Lal, 27. A, 834; 2 "A, L. J. 897;1 O. L, J. 881; 

9 0. W. N. 601; 15 M. L. J. 268; 32 I. A. 102:7 Bom. 
A R. 483; 8 Sar, P. O. J. 810 (P. 0.) and Damdital. 
v. Davlatram, 1 0, P. L, R. 19, referred to, 


‘Appeal against a decree of the Distriet 


Judge, Nimar, dated the 28th Jannary 1919, J 


in ‘Civil Appeal No. 83 of 1918. 

‘-Messrs, V. R. Pandit and A. N. Ohorghade, 
for the Appellant. 

` Messrs. `S. E, ` Gokhale and W, RB. 
Püraniky far the Respondent, 

‘ JUDGMENT.—The fasts of this sase may 
be briefly stated as follows. 

‘The present reapondént Baliram is the son 
and suésessor-in-title of one Shri Narain, who 
on: the 18th Deasmbar 1906 obtained a 
desree for money againat his relative Ram 
Ratan, son of Mukundram, In exeéution of 
this deeree Shri Narain ‘attashed the village 
of Mahal Kalan on the 25th Jaly i909, 
Form © -was sent to the Oollestor. on the 
25th August following, Mukundram, father’ 
of Ram Batan, objested to the attashment on 
the ground that Ham Ratan had no interest 
in the village beyond a right to reesive maine, 
tenanse therefrom, whieh sould not be sold, 
This objestion “was dismissed on the 29th 
July 1910 and before the slose of thé same. 

month Mukundram filed a suit (No, 12 of 
1910) in’ the Distriet Court, Hoshangabad, 
against Shri Narain, elaiming a deelaration 
that the village aforesaid was not liable for 
attaehmoent and sale in exeention of the de- 
fendant’s deeree and alternatively for a 


deelaration that nothing but Ram Ratan’s . 


right to maintenanee from the village during 
his lifetime sould be sold. 


Immediately after the institution of thia 
suit the Distriet Judge issued an injunetion 
diresting the Reyenue Officer before whom 
the sale proseedings were pending to ‘stay 
them. Mukundram’s suit was desided on 
the 18th May i911, the first deelaration 
asked for being granted, and on the Sist 
July following the Distriet Judge, ‘after not=- 
ing that the proceedings sent to the Oollestor 
had been filed by. that. offiser,. direeted 
release of the village from attachment, 


Shri Narain appealed on. the 5th. August 
1911 to this Court and on the 18th Marah 
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following obtained a deeree reversing that 
of the Distriot Court and dismissing Mukand- 
ram’s cuit: see First Appeal No. 42 of 1971, 

In August 1912 Shri Narain again applied’ 
for exeoution of his money- -desree by attash- 
ment cf Mabal Kalan and attachment was 
effeeted on the 7th Ocetober following. The 


-’ village was put up to sale in due eonrbé atid 


on the 30th June 1913 the sale was ‘sdbfirin® 
ed, the austion-purehaser being Baliram, the 
present respondent, who took possession on 
the 29th September following, On the 21st 
Desember in the same year the exesution. 
prosesdings were elozed as the desree had 
been fully satisfied. 

The suit out of whieh the present appeal 
arises was filed by Baliram on the 4th Ostà- 
bor 1917, the objeot being to onst the defend- 
ant Bhuria Dhimarino, a resident of Mahal 
Kalan, from 137 ‘95 sores of grass land and 
77°78 sores of khudkashi, of whieh she was” 
said to have been in anlawfol possession ' 
sinea the 92nd May 1911. 

' The defendant filed a written statement, | 
in. whieh she slaimed to be the ordinary 
tenant of the land in suit by virtue of a 
written lease whieh she had obtained from” 
Ram Ratan on the 22nd May 1911 for óne 
year, and it is now sommon ground that this 
letting astually took plase, 

‘The plaintiff's Pleader replied that the 
lease was void beeause it was given while 
the attaehment effeeted in 1909 was still” 
subsisting.’ To this the defendant's Pleader ` 
rejoined that the said attaehment was not 
subsisting on the 22nd May 1911 and that’ 
if-it was then subsisting, the lease eessed to 
be void when the attashment was withdrawn 
on the 3ist July 1911 

' Certain other pleas -were advansed ‘with 
whieh we have now no soncern and the i issues 
to’ be notieed are the following:— 

“3 Whether the property was not under” 
attashment when the lease was given? 

4, Whether the attachment was withdrawn : 
after the release?’ 

5. ‘Whether the lease is, therefore, valid? `- 

8. Whether the defendant is ait aa 
tenant of the land? 

9. Whether the plaintiff is entitled fo 
possession?” 

The Trial Judge held that inasmueb ‘as the. 
attashment of 1909: was removed,.as already 
stated, the lease could not now be impeashed, « 
‘jpasmush as it affeeted no: claim whieh ig 
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still in foros under that partieular attash- 
ment, This.view was based on the terms of 
sestion 64; Civil Prosedure: Oods, whieh 
runs as follows: — 

Where an attashment has been made, 
any private transfer or delivery of the prop- 
erty attached or of any interest therain and 
any payment to the judgment- debtor of any 
debt, dividend or other monies sontrary to 
sneh attaeiment, shall be void as against 
all claims —— under the attash- 
ment.” 

The following eases were cited as support- 
ing this view!-—— 

Anund Loll Doss v. Jullodhur Shaw (1), 
Abdul Rashid: v. Gappo Lal (2), Khushal- 
chand v. Nandram (3), 

The defendant was, therefore, held to be 
an ordinary tenant who sould not be ejeated 
otherwise than in aseordanee with the pro- 
eedure laid down in the Tenansy Aet, and 
the plaintiff's slaim was dismissed. 

Baliram appealed to the Distrief Cour, 
eontending that the attashment of 19.9 was 
not raised in 1911 and that the proseedings 
begun in the former year should be regard- 
ed as only eoming to an end on his austion 
purchase, so that the lease to the defendant 
was void under sestion 64, Civil Pras: 
dure Oodo. 

The lower Appellate Court held that the 
order of July 1911 raising the sttashment 
` was the outeome’ of the deolaratory deeree 
obtained by Mukundram and tbat, as that 
deeres was set aside by this Court in appeal, 
the sesond attashment should be regarded 
as in eontinuation of the attashment of 
1909. Being unable to find any presedent 
for treating as valid a eonveyanee effested 
during the eontinuanes of an attashment 
- whieh was subsequently raised and then 
again enforeed in sireumstaneces like those 
of the present ease, the Distriet- Judge de- 
elared the defendant-respondent’s lease to be 
yoid and setting aside the deeree of the lower 
Court, gave the plaintiff a decree for posses. 
sion. The defendant has now preferred thia 
seeond appeal. 


134; 2 Suth. E. O, J, 559; 8 Sar. P. 0, J. 8i; 20 E, 
R. 888, 
í en r i 42]; Av- W. N, (1898) 98; 9 Ind, Deo. 
N. 8 

(3) L Tad. Oas, 572; 35 B. 516; 13 Bom, L. R. 977. 
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The first gr6and of appeal ene points 
to an error in the lower Appallate Conrt’s 
judgment: The District Judge referred to Suit 
No. 12 of 1910 as.. “brought by Ram Ratan: 
the real plaintiff i in that suit was . Mukund- 
ram; but it is not suggested that the error 
has in any way vitiated the Distriet Judge's 
reasoning, 

The prinsipal point urged is that the sat- 
tachment of 1909 having bean actually raised 
in 1911 and the plaintif not having pleaded 
that this was done in pursuanee of the deeree 
given to Mukundram in Suit No. 12 of 1910, 
the attashment should be attributed to failure 
on Shri Narain’s part to préass the proesed- 
ings before the Oollestor, the result being 
that rule 57 of Order XXI, First Sehedule, 
Civil Prosedure Code, 

about a cessation of the attashment and so 
prevent any revival. In this eonnestion 
Kunht Moossa v. Makki (4) is eited, That 
ease, however, does not appear to be at all 
in point. 

a elaim for rateable distribution of assets 
aides ngation 295 of the Oode of Civil Pro. 
esdure, 1882, was not a alaim “enforseable 
under the attashment” within the meaning 
of sestion 276, ibidem. A similar view had 
been taken in Durga Ohurn Rat v. Monmokini 
Das (5) and was later adopted in 
Manohar Das v, Ram Autar (6), but this view 
ig no longer law, the explanation to seetion 
64 of the present Oode having given efteet to 
the opposite view taken in Sorabjr Edulji v. 
Govind Ram; (7). 


For the respondent it is urged that the 


attashment was evidently raised ia 191] 
beaause of the deeree granted to Mukundram 
in Suit No. 12 of 1910. Relianse is plaead 
on Suppa Reldtar v, Avudat Ammal (8) and 
Madhab Mont Dasi v. Pamela Lambert (9) as 
indieating that when an applisation for exe. 
enfion of a deeres has been interrupted by 
the intervention of objections and elaims 
anbsequently proved to be groundless, a 


later application should. be treated as in ; 


(4) 23 M, 478; 10 M, L, J. 98; 8 Ind, Dec, , (N. 5.) s.) 


36. 

(5) 15 0, 771; 7 Ind. Dec. (N. 8.) 1098, 

(6) 25 A, 431; A, W. N. (1908) 92, 

(7) 16 B. 91; 8 Ind, Dec, (s, 5) 537. 

(8) 28 M, 50 {F. B.) 

(9) 6 Ind, Cas, 537; 39 Q. 798; 12 0, L. Je 828; 1§ 
O. W. N 38%, _ - 


operated to bring’ 


What was desided there was that 


aw 
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sontinuation or revival of the earlier 
one. It was also pointed out that the 
defendant did not in her pleadings allage 
that the raising of the attachment was due 
to any Jashes on the part of the deares- 
holder Shri N arain, 

The appellant in reply urged that Shri 
Narain might have eontinued his exesution 
by proeeeding against property other than 
the village whieh -he had unsussessfully 
attashed or have moved the Collestor to 
give a lease of that village instead of selling 
it. The eases sited for the respondent -are 
said to be without appositeness, inasmueh 
as they are all sonserned with the saving 
of the right to exeente the deeree whieh 
would prima facie ba barred by limitation. 

- I have read the numerous Exhibits filed by 
the parties and i am satisfied from them that 
the raising of the attaehment was due to the 
passing of the desree in Mukundram’s favour. 
That desision was reached immediately before 
the DistrietOourt slosed for the usual vacation, 


‘and it was the same Court whieh, less than . tO 
his deeree in the Appellate Court. 


seven weeks later and after the Oolleetor 
had filed the proseedings for sale, ordered the 
village to be released from attashment. Had 
there been any foundation for the appellant’s 
present allegation that some neglest on the 
part of Shri Narain aesounts for the inter- 
ruption of the Collestor’s prosesdings, she 
should’ have obtained, during the two years 
whieh have -elapsed sinse the date of the 
deaision now.appealed from, some paper to 
indieate that it had some substanes, It is 
a fair and indeed, in the eireumstanees, the 
only reasonable inferenss that Mukundram, 
having obtained the declaration he sought 
for, took the next obvious step for stopping 
the sale to whieh ‘he had already unsuo» 
sessfully objected. Onee a deeree was passed, 
Shri Narain was powerless to oppose sueh 
action on Mukundram’s part, He took the 
only sourse from whioh any useful result 
sould be sxpested, namely to appeal to this 
Oourt from the deoree, and in this he was 
suesesstul, Nor did he delay, after obtaining 
this Court’s desision in his favour, to 
renew his efforts to bring the village to 
the hammer, - |. 

it has from the first been part of the 
plaintiff's -elaim that his sesond application 
for exesution was merely a sontinuation of 
his earlier oneand it is not suggested that 
ita terme were in any way insonsistent with 
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this position. In Qamar-ud-din Ahmad v. 
Jawahir Lal (10) their Lordships of the Privy 
Counsil were of-opinion that exesution pro- 
ecedings whieh were interrupted in eirsum- 
stanoss somewhat similar to those of thea 
present ease, were not finally disposed of by 
the interruption and that the subsequent 
applisation was in substanss an aspplisation 


‘to revive and earry through a pending exeen- 


tion, suspended by no aot or default-of the 
desres-holder, and not an applieation to 
initiate a new one. A somewhat analogous 
view was taken by this Court in Damdilal 
v. Davlatram (11), where after a foreslosure 
suit was dismis3ed, part of the mortgaged 
property was let and subsequently the mort- 
gageo ‘filed an appeal whieh was aneeossfal: 
Crosthwaite, J. O., held that the lease was 
obnoxicus to the rule of lis pendens in sestion 
52 of the Transfer of Property Aet, inasmueh 
as the mortgagee did what he sould bə 
reasonably expested to do to obtain tha 
redress he asked for and that he did not eease 
to astively proseaute the suit until he obtained 

The present litigation has been in progress 
for over three years an3, if the respondent’s 
sontention was not allowed, it would be 
necessary to. order a remand inorder that 
the reeords of -the Oolleetor and the 
District Court might be further searshed in 
order to aseertain with more  sertainty 
what the basis for the raising of the at- 
tashment in July 1911 was. This, for 
reasons already stated, I am not prepared 
to do, Asesepting the respondent’s eonten- 
tion that the applisation of August 1912 
should be treated as in sontinuation of the 
applieation of 1909, I eonfirm the deeres of 
the lower Appellate Court and dismiss this 
appeal with sonta In the lower Courts eosta 
will be paid as already ordered, 

AK Appeal dismissed. 


0, W. N, 601; 15 M. L. J. 258; 821, A. 102; 7 Bom, 
L, R., 483; 8 Sar. P, O. J. 810 (P. 0 Jo 
(11) 10. P, D. B. 19. 
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BHUJAWAN PRASAD SINGH U, RAM NARAYAN, 
PATNA HIGH COURT. 

APPEAL FROM APPKLLATE ORDER No. 171 
i or 1920, 
May 6, 1921. 

| Present :—Mr. Jasties Jwala Prasad and 

Ar. dusties Ross, 

“Babu BUJHAWAN PRASAD SINGH 
. JuLquent-DrBToR—APPELLANT 

= versus 
* . Babu RAM NARAYAN AND OTHERS — 
Droghe- Houprre—REsPoNDeNis. 


-+ 


Hindu Law—Debt of father-—Son sued in represen- 
tative capacity—Decree, personal—BSeparate property of 


ng not liable—Civil Proceduri Oode (Act F af 1908), 


s, 52, | 


: A. son sued for the debt of his deceased father 
in his representative capacity is Hable only to.the 
extent of the assets of the co-parcenary property 
eld by him, and a decree, though passed as a 
personal’ decree against the son must be construed 
in the light of section 62 of the Civil Procedure 
Qode and the deoree-holder is not entitled to proceed 
against the separate property of the son. 

Nathuni Sahu v. Baijnath Prasad, 89 Ind. Cas. 852 
dP. J. 212; 1 IP, L. w. 800; followed. 


Appeal . from: a decision of the Distrist 


Judge, Patna. 
ı Mr: Bimala Charan Sinha, for abe Appel 


lant... . 
"Mr, Súndar Lal, for the Respondents, 
ten ee aaa ak a eee a 


os | JUDGMENT, 


© Jwana Pusan, ‘Je —The appeal, in my 
opinion, should be allowed. 


: The. “appellant is the son of the exesu- 
tant. of the hundi on the basis of whieh 
the ‘desree in question was passed. At the 
time „when the suit: waa instituted, the 
father. of the ‘appellant was dead. and 
aonsequently he was sued in the representa» 
tive. sapasity, He is evidently liable only 
to the extent. of the assets of the oo-pareen- 
aty- property” held by. him, No doubt the 
décree-is a-personal deeree against him, 


yet the desree must be ‘onatrued in tha’ 


light of sestion 52 of the Civil Procedure 
Code, which says that “where a deoree is 
passed against a party as the legal repre. 
sentative of a deceased person, and the deores 
is for the payment of money out of the prop- 
erty of the deceased, it may be exesuted by 
the attachment and sale of any sush prop- 
erty.” This view is in assordanes with the 
desisionin the ease of Nathunt Saku v, Baijnath 
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Prasad (1). The sontention of the respondent 
that the money in question may haye been 
borrowed for the benefit of the” son ‘and 
eonsequently thé son ia ‘personally liable, 
does not seem to be in assordanss ‘with 
the assepted authorities on the point. In 
the last ease referred to above, Mallick, 
J., observed: “All the authorities ‘are unani 
mons that the ðo- -paréonáry property alone 
is liable for the payment of the debts of the 
father,” and he overruled the contention 
urged on behalf of the appellant that the 
‘elaim and the deoree should not be rés- 
triated to so-parsenary property alone and 
the deeree-holder should be entitled to pro: 
seed against the aéparate _property of bis. 
gon. 

The appeal is ‘aesordingly deoreed with 
costs. 


: Ross, J.—I agree. i ee 
Jah; Apreal allowed, .` 


' (1) 39 Ind. Cas. 252; 2 P, L. J. 212; 1 P. Ln. W. 
800. a 5 Bo Ze 


_ PATNA HIGH OOURT. | a` 
_ APPEAL FROM APPELLATE Daozer .No. 260 
or 1920, 


Desember’ 14, 192), ; 
; Present: —Mr. Justise Baskvill. ; 
Shiekh ABDUL RAHMAN—Devexpaxt— 
—— APrELLANT : _ ; 
versus 
: Sheikh WALI MUHAMAD—Pianmer— | i 
REBPONDENT. P san i 


| Muhammadan Law—-Dowerm~-Widow's right to 
remain in possession until dowèr paid of —Right to 
transfer dowi r-debt--Transferee's right to remain in 
possession oj 4 roperty until dower-debt paid — Accounts, 
right to, when acorues— Litnitation—Construction of 
dacument—Appeal, second—Mized question’ of fact’ and 
law—Limitation Act (IX of 1908), Sth. I, Aris Ol, 
applicability ef — Doeument invalid, 
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When a Muhammadan has promised a woman 
whom he marries. a dower but that dower has 
" not‘been paid, she, when he dies, can lawfully remain 
in possession of his property until her dower is 
paid by her husband’s heirs or .until she has 
succeeded in realising it out of the usufruct which 
she ,enjoys by reason of her being in possession, 
but a has to render to the heirs an account. Lp. 227, 
col. 2. 

Ameer-oon-nissa y. Moorad-oon-nissa, 6M LA. 
211 at p. 212; 1 Sar. P. C, J. 533; 19 E. R. 79, Mahomed 
Ussud-ool-lah Khan v. Husammat Ghasheea Beebee, 
"1 Agra H.C. R 160, Wohid-oon-nissa v Musammat 
Subrattun, 14 W. R, 239; 6B. L. R. 54, Bebee Bachun 
v. Hamid Hossein, 14 M. I A, 377 af p #83; 17 W. 
BR. 113; 10B L.B 45: 2 Suth. P. O. J. 631; 3 Sar. P. 
0, J. 33; 20 E B 828, Azizullah Khan v. Ahmad Ali 
Khan, 7 ARB: A VN. 1885) 51; 4 Ind Dec. N.s.) 
— — Muhammad Khan v. Azizullah Khan, RA 60; 
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185+) Ok 3 Ind Deo. (x s.) 617, Hadi Ali. 


v Akbar Ali, <0 A ¥62 A, WL N. (1898 80, 9 Ind. . 


Dec. AN, 8.) 6 29, Muzafar Ali Khan v. Parbati, 29 À. 
640;4A. 0, J. 59 ; ; A. W. N. (1907: 221, Ali Bakhsh 
v, Ailah Dad Khan, 6 Ind. Oas 376; 32 1 551: 7 A. 
L, J, 667, Majidmian v. Bibi Saheb Jan, 230 Ind Cas. 
870; 40 B 84; :7 Bom, L R. 770 and Beeju Bee v. 
_ Moorthiya Saheb, 53 Ind, Cas. 905; 43 M. 214; 37 M, 
`L, J, 627; 26 4. L, T. 419; 11 L. W. 160 (W.B), 


” referred to. 


The dower-debt is a definite portion of the 
widow's estate and her heirs are entitled to hold 
the possession of her deceased husband’s prop- 
erty with the same legal incidences as were pus- 
sessed by the widow herself If the widow trans. 
. fers her dower-debt and its security toa stranger, 
such a conveyance may also include in law the 
right to possession of her husband's property until 
the dower-debt is in some way liquidated. [p. 228, 
col. 1.5 

Beeja Bee v. Moorthiya Saheb, 53 Ind Cas. 905; 43 
„AM. 24.7 4. L OJ 27; 26 M. L.T. 419; ll BW. 
160 F.B, ), referred to. 


In order to effect the transfer of a widow's dower- 
debt with its security, express words so doing must 
be p oved [p. 225, col 2.] 

Quere — Why if express words of transfer are 
sufficient, a clea ly implied covenant should not be 
effective? tp 28, ool, 

Ameer-con-nissa Y Moorad-oon-nissa, 6 M I A. 
21 atp 2.2; Sar Pin bati WH B 79 and 
` Ahmed Hossein v, Khadija, i0 W. R 368 at p. 309; 
ə B L. R. 2. n, referred to. 

The consideration of :-the proper construction of a 
document is often a mixed question of fact and of 
law [p 229, col 1] 

A Muhammadan widow, holding her — 
property in lieu of dower, executed a document in 
- favour of a son of her late husband’s brother 
| providing “L do chereby :willingly sell and 
` absolutely vend without reserving the right of can- 
’ cellation to :.the whole and entire one. third share of 


‘mine .,...owned and possessed by me together with 


all rights’and appurtenances, for a consideration,of 


a monthly allowance of „till my death and I have | 


Put .. ee eee ohim in „p ssossion of ona’ van led 
‘property as abolute propriesos 10 My plase u over 
In short tho propriesafy iätarost mil “all cizass, 


“title and interest whioh C'had in tha vealed prop- 


= 19 


i 
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erties have, under this sale-deed, been transferred 
(from me and become extinct and have devolved 
on and vested-in the said purchaser and his heirs and 
representatives..............After my death my heirs 
and representatives shall not have any right of 
interference in or objection or claim to the vended 
properties.” Ona suit by the heir of the deceased 


` husband of. the widow for possession claiming the 


deed to be inoperative: 


Held, on construction of the document, 

(i) that this instrument did not transfer the 
C dower-debt and its security; Cp. 229, col, 
2 

12! thatthe general trend of the deed indicated an 
out-and-out sale of the whole estate; Dp. 229, col. 2.] 

(3) that it was only upon the widow’s death that 
the ~ cause of action really arose, [p. 280, 
col. L 

Article 9L of the Limitation Act has no application 
in regard to a document which is altogether invalid 
and void, [p. 230, col, 2 ] 


Appeal from a desision of the Subordi- 
nate. Judge, Shahabad, dated the 26th August 
1919, reversing a Besan of the Munsif, 
Sasarawy, dated the 13th January 1919, 


Mr. Muhammad Ishfaq, for the Appellant. 


Saiyid Muhammad Tahir, K.B, for the 
Respondent. ; 

‘JUDGMENT,—This is a seeond appeal 
made by the defendant (appellant) from 
a decision of the Snbordinate Judge of 
Shahabad, dated the 26th August 1919, 
reversing a desision of the Munsif of Sasaram, 
dated the 13th January of the same year. 
The facets in this. ease are of a simple 
character, but they raise somewhat diffisult 
questions of law whieh have been extremely 


“weli argued at greatlength before me by the 


learned V»kils for both parties. Tha 
oireumatanses whish gave rise to this litiga. 
tion may be very shortly explained as fol- 
lows sme 

A Muhammadan gentleman, named Sajjad 
Hussain, married a lady Musammat Kabiran. 
A marriage dower of Rs. 4,0 0 was fixed, 
bur, asa matter of faot, was never astualiy 
paid. In 1099 Sajjad Husain died leaving 
surviving him his widow, Sajjad Husain 
alo left surviving him two brothers, one 
Sheikh Wali Mohammad, who isthe present 
plaintiff, and the other Sheikh Ezid Bakah, 
who is the frat defendant. The sesond 
defendant is the minor son of the frat 
defendant On the deathof Sajjad Husain 
his widow Musammat Kabiran same,” with 
the .permission ot the plaintiff and of the 
first defendant, into possession and oseupa: 


r 
4 ~ 
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tion of the whole of her husband’s prop- 
erty, in. view of the fact that her dower 
had not. been paid or, as it is put in 
legal langnage, “holding in lieu‘of dower.” 

In 1900, however, Musammat Kabiran exeout- 
ed a dosument as to the trae sonstruotion 
of whioh the main arguments in the present 
litigation arise. Although the sonstrustion 
of this dosument necessarily formed the 
subjest-matter of most of the argument 
whieh had: to be plased before me by the 
learned Vakil for the appellant, no transla- 
‘tion of it was prodused by him nor did 
it appear as part of the reeord, I felt 
sonsiderable difficulty in coming to a son- 
slusion as to whether or not I should allow 
it, under these cirsumstanees, to-form the 
subjest-matter of an enquiry as to its 
sonstrustion; but, as if was so obviously 
vital to a proper sonsideration of the aase, 
I eventually had it translated offisially and 
have utilised this translation in dealing with 
the matter throughout. t is nesessary to 
refer to this dosument in some detail, The 
material parts read as follows:— 

“I am Musammat Bibi Kabiran, daughter 
of Bikan Khan and widowof Sheikh Sajjad 
Hussain, deseased, a Sheikh resident of 
Mohalla Shah Juma in the town of Sasaram, 
Thana Sasaram, Sub-registry offios at 
Sasaram, District Registry, Shahabad, by 
ossupation a Gemindar,” 

“Ont of the shares in the maucas and 
properties spesified below, one third belonged 
“to my husband Sheikh Sajjad Husain, 
Sinse the death of my husband, I hava 
been in possession of his estate—the shares 
in the said mauzas—by virtue of inheritances 
and in lieuof dower-debt, 1 sannot manage 
and look after the propert'es on assount 
of my being a female. I am alone and 
.a widow and have neither a male nor a 
female issue. In the family of my husband, 
too, there is- only one male shild, Sheikh 
Abdur Rahman by name, a minor son of 

Sheikh Hzid Bakhsh, the elder brother of 
“my husband, Sheikh Sajjad Hussain, That 
boy isloved by all the members of my 
- husband’s family. I also fully desire that 
he should be somfortably maintained and 
nelicately brought up. For myself I do 
not require anything other than maintenanes 
till my death. Therefore, | wish to give 
away all my properties, in my lifetime, 
to the said dear ehild, subjest to my right 
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_for the payment of the 


‘per annum, with 


Lige2 


of maintenanes. Sheikh Hzid Bakhsh, the 
father and guardian of the said minor 
shild Abdur Rahman, has agreed to pay me 
till my death Rs, 5 per month ‘or Rs. 60 
per year, whieh amount is qnite sufficient 


“for me, in lieu of the said properties. I 


Besides, the liability 
said allowanse 
shall rest on the said properties.’ (Then 
eomes an immaterial portion). “'There- 
fore, I, of my own free-will and aseord 
in a sound state of body and mind, in the 
exercise of all legal rights, in good faith, 
without undus pressure or fraud from any 
quarter, do hereby willingly selland abao- 
Intely vend without reserving the right 
of eanoellation to Sheikh Abdur Rahman, 
minor son of Sheikh Hzid Bakhsh, under 
the guardianship of the said Sneika -Ezid 
Bahsh, resident of Mohalla Shah Juma, in 
the town of Sasaram, Thava Sasaram. by 
ossupation a Zsmindar, the whole and entire 
one-third share of mine, namely 10 pies 
13 kara:vts 6 masants 10 decinue out ‘of 16 


fully trust bis words. 


_ annas (then follows a long deseriotion. of the 
; property whish is given 


in mush detail) 
owned and possessed by me, 
together with all rights and appurte 
nanses, for a aonsideration of a monthly 
allowance of Rs. 5, amounting to Ra. 60 
effest from to-day up 
till my death. I have, by making over 
this deed of sale to the vendee, pnt him 
in possession of the vended property as 
oa proprietor in my plaea, * 

* I give up, forego and 
— all olaims, disputes and sonten: 
tions which may be existing now or whioh 
may arise hereafter, for getting this sale- 
deed deolared null and void. In short the 
proprietary interest and all rights, title and 
interest whieh I had in the vended properties 
have, under this sale-deed, basn transferrad 
(from ma) and (besome) oextinst (inso far 
as Tam ooneserned), and have devolved on 
and vested in the said purehaser and his heirs 
and representatives. Now, I have not and 
shall not haya any slaim:for realization of (a 
word unfortunately undasipherable or torn) 
(elaimP) or any dispute, eontention or right in 
respest of the vended properties other than 
gettiog Ra. 5 per mensem or Rs, 60 per annum 
till my death, After my death my heirs and 
representatives shall not have any right of 
interferensa ia or objestiog or slaim to tha 
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vended properties, if they advanes any alaim 
in sontrayention to (the terms of) this deed, 
the same shall be deemed to be null and 
void, illegal and inoperative, The said 
vendee shall get his name resorded in the 
Collestorate Offise in my plase im respeet of 
the vended . properties, after getting the 
name of my husband expunged therefrom, 
and shall remain in possession and osou- 
pation of the vended properties.” 

Now it will be observed that by this 
‘doaument Musammai Kabiran  sertainly 
purported to sonvey a proprietary interest 
in the estate to the son of one of her late 
husband’s brothers, and it is sommon 
_ ground that under the Muhammadan Law 
~ sha bad no right to do so. Itis not argued 
that she had, bat what is suggested is that 
by this deed he purported and intended to 
. transfer her dower-debt to her assignee, 
The Musammat died in 1911 and after her 
death the plaintiff, who, I should add, 
incidentally was a witness (thongh nota 
party) to the deed, brought this suit 
against the defendants, dlaiming that the 
deed was inoperative and invalid and that the 
defeudants had under it aequired no sort of 
title. He asked, therefore, that it should be 
adjudieated that the defendants’ possession 
. was that of a trespasser and that the heirs 
of the deceased Sajjad Hussain were 
entitled’ to be plased in possession of 
-the property in their rightful propor- 
tions, To this main proposition the 
defendants do not now sontend that there 
was any legal answer on the point 
of the invalidity of the deed; but, 
what they do eontend and what has been 
argued most strenuously before me is, that 
fhe deed sonyeyed to them the dower-debt of 
Musammat Kabiran, that they are in her 
shoes with regard to the possession of the 
property and that, in sonsquense, until the 
amount of the dower-debt is paid off, they 
are entitled to remain: in possession of the 
estates. Thsre are other smaller legal 
, Questions whieh arise, with whieh I 
shall, 
limitation and estoppel, At present I will 
eonfine myself to dealing with the possession 
as it arises with regard to the questions, 
firstly, of what is the proper sonstruation of 
“the deed, and seeondly, what is the true legal 
position with regard to dower-debt under 
Muhammadan Law. The law relating to 
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‘dower may not be realised st all, 


however, deal later, with regard to ` 
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the exast sharaster of a dower-debt under 
Muhammadan Law appears inthe last few 


‘years to have gone through sonsiderable and 


interesting modifieations by reason of ease- 
law doesisions. Bat after mueh argument 
and sitation of a large number of authorities, 
the learned Vakils for both parties have 
agreed that the main position is fairly well 
sovered and settled; a sonslusion with whieh 
I, myself, quite soneur. When a Muham- 
madan has promised a woman, whom he 
marries, a dower but that dower has not been 
paid, she, when he dies, ean lawfully remain 
in possassion of his property until her dower 
is paid by her husband's heirs or until she 


“has sueseeded in realising it out of the usufruet 


whieh she enjoys by reason of her being in 
possession; but she has to render to the heirs an 
aseount. Sometimes, of aourse, where the estats 
is large and the dower is small, her dower is 
quiekly realised; in other eases, sueh as in- 
this ease, where the dower is somparatively 
large and the estate comparatively amall, the 
As to the 
aasounts we have no information. This 
curious right, whieh has been sometimes 
designated as “a widow’s lien” and whish has 
sometimes been defined as “putting her in 
the position of a mortgagee in possession,” 


“does not, itis admitted, give the widow any 


right to alienate any part of her deseased 
husband’s property in order definitely to raise 
the amount of her dower from the proeseds 
of such sale: Ameer con-nissa vy, Moorad: 
oon nissa (1). It is mot so long ago that 
this widow's right was regarded as a purely 
personal one, which died with the widow; but 
within the last few years, this former 
dostrine has been the subjest of eonsiderable 
expansion, and it is now thonght and has 
been held that the right ia heritable and, 
further than that, that she ean assign her 
right to a stranger, Vide The Hedaya (Hamil- 
ton, Volume ILL, page 122, 1791), Makomed 
Ussud-ool lah Khan v. Musammat Ghasheea 
Beebee (2), Wahtdoontssa v. Musammat Sube 
rattun (3), Bebee Bachun y, Hamid Hassein(4), 


(1) 6 M. I. A,21\ at p. 21% 1 Sar. P, O, J, 538; 19 


(2) 1 Agra. H. O. R, 160, é 

(3) 14 W. R. 239; 6 B. L. R. 64, 

(4) 14 M, I. A, 877 at p. — 17 W. R. 118; 10 B. 
L. B. 45; 2 Suth, P, C, J. 681; 8 Bar P. O, J, 89; 20 
E. R, 828, 
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Astiullah Khan vy. Ahmad Ali Khan (5), 
“Ali Muhammad khan v. Asizullah Khan (6), 
Hadi Ali v. Akbar Ali (7), Muzafar Ali 
Khan y, Parb ti (8), Ali Bakhsh v. Allah Did 
Khan (9), Majtdmian v. Bibi Yahe> Jan 10) 
and Bee u Bee y. Moortraty2 Saheb (11). It is 
now—and 1 venture to think—the sorrest 
view that the dower-debt is adefinite portion 
of the widow's estate and that her- heirs 
entitled to hold the possession of her 
deseased husband’s prop3rty with the 
same legal insidenses as vera possessed by 
the widow herself; that is to say, with a 
right to sontinue in possession until from 
the usufrast the dower is realised or until 
the heirs.of the widow’s deseased husband 
pay the amount of the dower. I take it, 
therefore, as a sorollary of the most modern 
opinion that if a widow transfers her dower 
right and its sesurity to a stranger, sush a 
sonveyanes may also inslude in law the 
‘right to possession of her husb30d’s 
property until the dower debt is in some 
way liquidated. It is, as a sequela, extremely 
diffleult to see why, logisally, the purshaser 
of the widow's right coupled with her 
sesurity should not be in presisely the same 
legal status as is the widow's heir. Vide 
Beeju Bse w. Moo'thiya Saheb. (11). 

With the above propositions neither of the 
learned Vakils who appeared before me are 
prepared to disagrees; and itis, now, s0mmon 
ground that we are thrown bask upon 
what ia the proper eonstrustion of the 
deed in the present ease. I should, how- 
“ever, here point out that the learned 
Vakil for the respondent shows quite 
slearly that the ingenious argument with 
regard to the sonstrustion of the doou- 
ment whieh has baen so strongly pressed 
‘before me by the learned Vakil for 
‘the ‘appellant, never seems to hava been 
‘raised in the Oourts below. analytisally 
“in the way in whieh it has been so ably 
plased before me on this appeal, The 

(5) 7 A. 853; A. W. N. (1885) 64; 4 Ind. Dec. 
JAN. s.) 574. F 

(6, 6 A, 50; A. W. N. (1883) 204; 3 Ind. Deo, 

N. 8.) 617. 

(7) 20 A, <€ 2; A. W. N. (1898) 82; 9 Ind. Dee, 
(x.,8.) 529. 

ig) 29 A. 6% : 4 A. L. J. 52l; A. W. N. (1907, 221, 

(9) 6 ind. Cas. 376; 32 A, 861; 7 A. u. J, 567, 

(10) 80-Ind. Cas. 870: 40 B. 34 17 Bom L. R, 779, 

(11) 63 Tnd. Cas. 995; 43 M. 214: 37 M. L.J. 627; 
-96 M, L T, 419) 11 L, W, 160 (F; B.), 
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point, as it is now prasented to me by 
the learned Vakil for the appellant, is, 
that, although it is admitted that the 
deed ‘ss far as it purported to seonvey 
to the assignee a proprietary estate 
in the property was invalid), gid, in ad- 
dition, sontain an alienation or transfer of 
the widow’s dower-debi and of its sesur- 
ity; and, that, in esonsequenes, as ib is 
now sommon ground that the widow sould 
hava legally transferred her dower-debt 
and her seesurity therefor (that is to say, 
the right, until the dower-debt was sa- 
tiafied, to the possession of the property), 
the plaintiff's anuse of nation for recovery 
of possesion must fail, as, at the bast, 
the sole eauss of nation whioh gan assrue 
to him is merely a elaim for proper as- 
aouuts, See Ameer oon nissa v. Moorad-oon. 
Nissa (1), Ahmed Hossein v. Khadija 
(12). Now acsording to sush authorities 
as . have been able to dissover, it 
would appear that in order to effəst 
the transfer of a widow’s dower-debt with 
its seourity, express words so doing must 
be, proved, but I am not at all sura that 
sush a proposition soneludes satisfastorily 
that question; as, in law, it is diffisult 
for me to understand why if express words 
of transfer are suffisient, a alearly implied 
sovenant shonld not ba equally effea*tva. 
Now, in eonsidering ‘the nature of this 
deed, if is interesting to observe the son- 
alusions to whieh the Munsif and the Sab. 
ordinate Juige same as to what it really 
meant; the Mansif says “that Musammat 
Kabiran was only in possession of the 
disputed properties as seeurity for her 
dower, and that she had a rigot to trans 
fer ‘ha dowar-debdt togéther with that 
security; bat, apart from that right, -ehe 
bad no power to transfer the sesurity 
alone; that in the desd in dispute the 
reaitsl is, that the prooerties were given 
to her not in satistaction of her dower 
but in lieu -thersof, and that this inter. 
pretation is supported b? » regital in a 
subsequent partition-deed dated 19 2 (whioh 
I may say has not been alased before 
mo} in whic. the plaina fE and the first 
defendant attempied to settle their dis- 
pute, He so asequently considered that there 
was no doy bt that the deed purported to 
(12) 10 W. R. 868 at p. 369; 3B. L, R. c87, 


ah 
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eonvey a proprietary interest alone and 
not the dower-debt and its seaurity and 
- he, therefore, regards it as invalid. The 
Subordinate Judge eame to the same son: 
ainsion. But it will be observed that 
the point whieh is raised before me, 


namely, that the wording of the deed abonld 


be sonatrned as sonveying the dower-debt 
and its seourity, was not so olearly raised 
(if indeed it was raised at all) as ithas 
been raised in this appeal. The Munsif in 
his remarks suggests the useful idea that the 
widow, by exeenting this deed, disslaimed the 
sesurity for her dower-debt; but this point, 
although it may be of importanee should 
the widow’s heira maintain their right to 
resovery of the widow’s dower-debt, does 
not direetly arise in this sase: and in any 
event, sueh a finding is direotly against 
the sontention of the present appellant.’ 

It is suggested’ by the learned Vakil for 
the respondent that the findings - of the 
Munsif and the Subordinate ‘Judge are 
findings of fast and that, therefore, I 
should not sonsider them in any way. 
But .with this broad proposition I am not 
altogether in aesord, as the eonsideration 
of the proper sonstrustion of a dosament 
is very often a mixed question of fact 
and of law. Now if one perusea carefully 
this deed, one san, I think, but some to 
one eonelusion; and that is that this lady 
assumed that she had a aomplete pro 
prietary interest in the property and that 
she purported to sonvey the whole of that 
interest to the transferes. -The dower;debt 
and its seourity were a separate and en- 
tirely different interest from the proprietary 
ownership; it may very well be that her 
really was to relinquish any 
elaim she may herself have had in son- 
neestion with her dower debt and, in view 
ofthe somewhat pathetie language waish 
she utilises, it would almost “ge 
dhe did wish so to do; bat I’ ean find 
nothing in the . doonment itself whieh would 
justify me in any way in soming to -the 
édngdlasion that ‘she ‘intended to transfer 
tothe .assignes her dower debt | and its 
gasnnity, [he learned Wakil or the re- 
spondent-sleverly points -oùt that the stamp 
fee whioh was paid ọn, the deed ` is based 
upon 12 times the value of. “the ponual 
subsidy sesared by.tha dsed to the widow, 
that ‘is tọ say, on Rs, 720, whereas the 
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dower-debt alone was Ra, 4,000. I have, 
therefore, some to the sonelusion after 
very oarefal sonsidoration that, agreeing 
with the deeisions of both the Munsif and - 
the Subordinate Jodge, this instrament did 
not in fast transfar tha widow’a dower: 
debt and ita sesurity, 


The learned Vakil for the appellant 
further argaed with graat ability that 
bsoause the lady had reeited in the 


preamble fo the deed that ahs was in 
possession of the eatata both by virtue of 
inheritanes and in lisu of dower-debt and ` 
that basause she had, io, operative words 
of transfer, sonvayed “the whole and 
entire one-third-share of mine in the 
properties,” and, later on, added “owned 
and possessed by me, together with -all 
rights and appurtenanees,” that it was 
possible to divide the doaument into two 
parts: the first seb of words of power 
eonveying the estate and ths seaoni set 
eonveying the dower-debt and its sesurity. 
I am afraid that 1 am not impressed by 
this argament, The general trand of the 
dead indisates an out and-ont sale of the 
whole estate; the words of somplete self. 
ranuiciation towards the esonslusion of the 
deed only, in my opinion, indiesate a 
possible renuusiation on the widow's part 
of her dower-debt slaim. | haya mən» 
tionad above that, besidas this point upon 
whish I have alraady givan my desision, 
other questions arose in this matter whieh 
have been argued befora me, These points 
sontain the suggestion that the plaintiff's 
alaim ia barred by limitation in some way. 
In the írat plaso, I will settle at onse the 
question of whether the plaintiff, beeanse he 
was a witness to the dead now in question, 
is, by that fast, estopped from disputing, 
subsequently, its validity Thera is no 
argasole proposition upon this qaestion, and 
I do nat think it is nassssary to refer to any 
authority to rejeat it. 

Taea question of the astual limitation 
barring ihe suit ts, however, of more im>ort- 
anse. it has to bs desided when the 
plaintiſt's right of astion asarued to him 
and it is upon this poiat that the Mansif 


‘and the Sabordinate Judga differed. -Tha 


Maunsif thought that as soonas the tfansferes 
obtained posagssion of the property, his 
posssaaion besame advaras to the plaintiff, 
who, ajnseqaently, at that date (that is tg 
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say in 1900) beeame entitled to sue for 
reecvery of possession; and, that, as he did 
not eommenee his astion until 1918, he was 
barred in time in view of Artisle 144 of the 
Limitation Aot, where the period of bar is 
12 years. The Subordinate Judge, however, 
thought that this was not so; and that the 
date of the death of the widow was the 
erucial date. The- 
plaintiff’s astion on the ground of this 
limitation bar; but the Subordinate Judge, 
eoming to a eontrary desision as to the 
question of limitation, reversed the Munsif’s 
desision, Before me, the learned Vakil for 
the appellant has very ingeniously put 
forward not only the suggestion that the 
action was ‘barred by Artiele 144 of the 
Limitation Ast but also by Artiele 91. 

I think I had better deal with the son- 
sideration of the effeet of Artiela 144. It is 
quite true that the plaintif was well aware 
of the fast that the defendants had entered 
into possession of the property, but this 
possession, partisularly in view of the faot 
that he signed as & witness to the deed, 
sould not, in my opinion, be regarded as in 
. any way the basis for.an assertion of adverse 
possession. On the contrary it was a pos- 


session just as much permissive as was the 
` possession of the widow herself; and whilst 


the widow was alive, the plaintiff eonld not 
- have demanded reeovery of possession of the 
property unless he had been ina position to 
pay of thes widow’s dower-debt. It may be 
said that on a true sonstruetion of this deed 
the widow renouueed her elaim to her dower- 
debt; and that the rights of the plaintiff and 
the heirs of the deceased Sajjad Husain 
arose when she did so and when the 
defendants entered into possession; but, as [ 
have pointed out before, this question does 
not diraetly arise here. So far as this ease 
is eonserned, I have no hesitation in soming 
to the conslusion that the Subordinate Judge 
was right and that ib was only upon the 
widow’s death that the plaintifi’s sause of 
astion really arose. With regard. to the 
skillful attempt to eall in aid the provisions 
of sestion 91 of the Limitation Aot, namely, 
that in order to restify a doenment an aetion 
must be brought within three years from the 
time when the nesessity for restifieation 
somes to the knowledge of the party seeking 
to have itso reetified or set aside, I need 
only say that where the eontention is that 
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a dosument is altogether invalid, sush eon: 
siderations as seetion 91 of the imitation 
Ast do net arise: vide Priyasokht Debt v, 
Bireshwar Samanta (13). I may mention that 
this point as to the possible operation of 
gestion 91 of the Limitation ` Aot was not 
apparently brought forward before the lower 
Court, but I have dealt with it besause I 
thought it advisable that I should do so, 
With regard to a dosument whieh is alto- 
gether invalid and void, the applisability of 
limitation under section 91 does not at all 
ossur, 

I must thank both the learned Vakils for 
the able argaments whieh they have plaeed 
before me. I have given to this ease my 
best sonsideration and have some to the son- 
elnsion that the Subordinate Judge is sorreet 
in his desision and that the appeal must be 
dismissed with soste. 


P, De È Js P. _ Appeal dismissed. 
(18) 87 Ind. Cas. nike 21 O, W. N, 177; 440, 426: 
27 O. L. J. 212, ; 
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Kr, J.O. . 
. LAKHMIOHAND— DEFENDANT No, 1— 

APPELLANT 


CET SUS 


CHATURBHUJ—Pratmntivy—Reasponpent, 

Civil Procedure Code (Act V oy 1908), s. 78 (2), 
0. XXI, rr. 91, 988—Hwecution-of decr ee—Sale—Judg- 
ment-debtor having no saleable interest—Sale-money— 
Rateable distribution—Auction-purchaser—Suit to 
recover purchase-money, maintainability of. 


Where a Statute creates an obligation and pro. 
vides for enforcing its performance in a .partioular 
manner, performance must be obtained in that 
manner and in no other, [p. 234, col. 1.] 

Lingappa Goundan v. Esudasan, 27 M. 18 at p. 15, 
followed. i 

Section 78 (2) of the Civil Pogoda Code cons 
tains no indication that a sale by virtue of whioh 
assets have been made available for rateable distribu. 
tion can be attacked under it. The cause of action 
recognised by that geotion arises out of s wrong dis. 
tribution of assets and is entirely without relation 
to the manner in whioh those assets were obtained. 
[p. 288, col, 1) 

The ‘right ofan anction-purchaser to obtain 2 
refund of the purchase-money when the judgment. 
debtér is found to be without a saleable interest, ig’ 
entirely the creature of rules 91 and 93 of Order. 


Vol. LXV) 
LAKHMIOHAND 0, OHATURBHUS, 


XXI of the Civil Procedure Oode: the result boing 
that without getting the sale set aside through the 
Court and by the method prescribed by the Oode, 
the auction-purchaser has no remedy. The general 
principle of caveat emptor affects the purchaser 
nuless be chooses to — the remedy given to him 
by the Statute. [p. 234, col. 1.] ° 

Dérab Ally Khan v, Khajah Mohseooddeen,8 O. 
806; 5I. A. 116; 2 0, L. EB. 529; 3 Suth, P. O. J. 519; 
8 Sar, P. O. J. 818; 2 Ind. Jur. 426; 1 Ind. Deo, (N. s.) 
1097 (P. 0.) and Parvathi Ammal v, Govindasami 
Pillai, 80 Ind. Oas. 827; 39 M. 803 at p. 808; 2 L, 
W. 861; 29 M. L, J. 467; (1915) M. W. N. 797, fol- 
lowed, 

A sit by an auotion-purchaser for recovery of 
the purchase-money from persons to whom it hag 
been paid, on the ground that the jadgment-debtor 
does not possess a saleable interest in the property 
sold, is not maintainable. [p. 284, col. 1.] 
< Dewaji y. Amrita, 52 Ind. Cas, 818; 15 N. L. R. 
140, followed. 

, Malkarjum v. Narkari, 25 B. 887; 5 J. W N. 10; 2 
Bom. L, R. 927; 27 I. A. 216; 10 M. L., J. 368; 7 Sar, 
P. ©. J, 739 (P. 0), Gopal Saran Narain Singh v. 
Mahomed Sheikh Ashham, 6 Ind. Cas. 804; 14 0. W, 
N 1006, Juranu Mahamad vw, Jathi Mahamed, 46 Ind, 
Cas. 783; 22 O. W. N, 760, Nannu Lal v, Bhagwan 
Das, 37 Ind. Cas. 9; 39 A. 114; 14 A. L. J. 1216, 
Muhammad Najib Ullah v. Jai Narain, 26 Ind. Oas, 
59; 36 A. 529; 12 A. L. J. 808, Ram Kumar Shaha v. 
Ram Gour Shaha, 2 Ind, Cas, 559; 87 0. 6%; 13 0. W., 
N. 1080; 10 C. L. J 558, Rustamji v. Vinayak 
Gangadhar, 7 Tnd. Cas. 955; 35 B. 29; 12 Bom. L. R. 
— Munna Singh v, Gajadhar Singh, 6 A, 577; A W, 

N. (1883) 180; 3 Ind, Dec. (ws; 491, Tirumalate 
sami Naidu v. Subramaniam Chettiar, 'A5 Ind. Cas, 
103; 40 M. 1009, referred to. 


Appeal against an order of the District 
Judge, Nimar, in Civil Appeal No. 32 of 
1920, dated 2nd August 1920. 

Mr, M, Gupta, for the Appellant. 

Mr. G. D. Subhedar, for the Respondent, 

JUDGMENT,.—The facts of the ease ont 
of whieh this sesond appeal arises may be 
briefly stated as follows:— 

One Lakhmishand, who is the appellant 
in this Court, obtained two deerees against 
a widow named Nanhi Bai for debts due by 
Bahadur Singh, the deseased father of her 
husband. The first deeree, of whieh a aopy 
is Exhibit P-1, was obtained on the lith 
Ostober 1912 against both Nanhi Bai and 
Ohandar Singh, the brother of Bahadar 
Singh. The desrotal amount insluding sosts 
was Rs, 897-8-0, for whieh Nanhi Bai was 
made personally liable, Chandar Singh being 
responsible only to the extent of Bahadur 
Singh’s assets in his hands. The second 
desree, Exhibit P-5, was passed on the 17th 
September 1912, and direated both Nanhi 
_ Bai and one Parbati Bai to pay Rs. 971 14 0 
as representatives of Bahadur Singh, their 
— 
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liability being limited to Bahadur Singh’s 
assets in their hands. 

Two other persons named Ganga Bishan 
and Nandlal obtained eash one decree against 
Nanhi Bai for debte due by Bahadur Singh.. 
Ganga Bishan’s desree was dirested against 
Nanhi Bai in her sapasity as Bahadur Singh's 
representative. 

Ganga Bishan in exeaution of his desrea 
attached an 8-annas share of Maaza Dhur- 
gada as appertaining to Bahadur Singh’s 
estate and form O was sent to the Oollestor 
in due’sourse. A similar step was subse» . 
quently taken by way of exesuting the two 
deerees obtained by Lakhmishand. The 
share was sold on the 16th May 1913 and 
purehased for Rs. 6,000 by Chatarbhnoj, the 
present respondent, Rateable distribution. 
was made in due eourse and Lakhmishand 
eventually obtained Ra. 1,783-1-2 on the 23rd 
August 1913, 

Ohatarbhuj was obstrueted by Obandar 
Singh when he endeavoured to obtain pos- 
session of the share and, therefore broanght 
Suit No.5 of 1914 against Ohandar Singh in. 
the Distriet Oourt, Hoshangabad, joining 
Ganga Bishan and Nandlal as defendants, 
Against Qhandar Singh. the elaim waa for 
possession, but this relief was refused on the 
ground that Bahadur Singh and Ohandar 
Singh had sonstituted a joint family, so that 
Nanhi Bai had no saleable interest in the. 
share, while the share in Chandar Singh's 
hands was not liable for Bahadur Singh's 
debt as it had -not been attashed in that 
person’s lifetime. A money desree was, 
however, given against Ganga Bishan and 
Nandlal, direeting each of them to refund to 
the plaintiff the amount drawn at the rate- 
able distribution. The date of this desree ig 
the 19th September 1415 and it was eon: 
fiemed by this Oourt in First Appeals Nos, 
75 and 78 of i915 on the 28th April 1917, 

Ohatarbhnoj on the 25th April 1919 filed 


‘the suit out of whish the present appeal 


arises, again elaiming possession as against 
the defendant Obandar Singh and further 
seeking in the alternative refund with 
interest of the sum obtained by the defendant 
Lakhmishand at the rateable distribution. 
The slaim for possession was disallowed by 
the Trial Judge, who also dismissed the oli im 
for money on the ground that aseording to 


- the desision in Dewan v. Amrita (1) no 


(1) 52 Ind. Cas. 818; 15 N, L. R, 140, 
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suit for such relief is maintainable, 

The plaintiff. appealed to the Distrist 
Oourt, whieh allowed the elaim for refund. 
The District Judge referrad to the desisiona 
of Batten, A. J. O., and Prideaux,A J. O. in 
Peharilal y. Ramesay (Seaond Appeal No. 839 
of 1914, desided on the 9tb- May, 1916) 
and Gadhajt Rao v. Duyanoba (Miscellaneous 
Appeal No, 7 B of 1916, desided on the 3lat 
January 1917) and distinguished Dewaji v, 
Amrita {1)..on the ground that the suit 
of 1914 should be regarded as an applisation 
made._under rule 91, 
Sshedule to.the Civil Prosedure Code, for 
setting aside the.¢xeaution sale of the 
villages share and that the orders. 
refund of .a portion of the purehase 
money.. passed in the desree in that 
suit were. tantamount, to setting aside the 
sale. In order to meet the objeetion that 
the plaint in. the snit of :914 was time barred, 
if regarded-as an applieation ander rnle 91 
of Order XXI, Article 166 of the Limitation 
Sshedole governing such applications, the 
Judge remarked as follows :— 

“There was, no doubt an objestion avail- 
able to. the desroe-holder, Ganga Bishan, on 


the ground .of. limitation, but. as it was not — 


taken, it must bo deemed to hava been deoid- 
ed adversely ‘to the desree-holder on the 
< prineiple that a Court having jurisdiction has 
power to deside rightly as wellas wrongly 
[aee Malkarjun v. Narhari (2). It has 
been held in Gopal Saran Narada Singh v. 
Mahomed Sheikh Ashham (3) that an applica. 
tion to set aside the sale and for refund of 
purohase money is governed by Article 181 
and not by Artisle 166, As then the aale 
should be taken to haye been set aside as.a 
result of Suit No. 5 of 1914, the plaintiff is 
entitled to enforse a refund of the purehage 
money from. the other deosree-holders as 
well who partisipated in the sale proseeds.,’ 

The lower Appellate Court farther see 
that the suit might be regarded as one for 
the. resovery of the purshase money illegally 
paid to the defendant Lakhmichand, so that 
the- present suit belongs to the elass expressly 
authorised by sestion 73, Oivil Prosedure 
Code, to which Artiole 120 of the Limitation 
Sehedule applies. 


(2) 25 B, $87; 5 C, W.N, 10;-2 Bom. L. B. 927; 
— 216; 10 M.-L, J. 868; 7 Sar. P, C. J. 189 


Ps) ‘6 Ind, Cas, 804; 14 OW. N. 1096, 
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Lakhmiehand has preferred this gesond 
appeal, and the main duestion for desision 
is whether the plaintiff. ag austion.purshaser 
ean maintain a suit for refund of his Burehase 
money in the cireumatanees whieh have ben 
set ont above., 

With regard to the lower Appellate Court's 
view that thesuit of 1914 oan properly be 
regarded..as an applieation ‘under rule 91, ` 
Order XXI, it is unnesessary to say mush, 
as the respondent's Oounsal. frankly admite 
that ` this. position aaunot possibly ba mains 
tained. Sestion 47,, Oivil, Prosedure Oode, 
upon whieh, the, lower Appellate Coart relied, 
ean have no ‘applisation to the prosesdings i in 
the suit of 1914, that suit having. been 
finally desided before. the present anit was 
instituted... Ganga... ve Bishan’s . dearad was 
pasged by, the. -Munsif, Seoni, Malwa;. while 
Suit No. 5 of 914 was ‘tried : by the ‘Distriet 


Judge, Hoshangabad, and the, present 
guit by, the Subordinate .. Judge, H rda; 
The District Judge, Hoshangabad, could. 


not, without transferring the deerde of 
fhe Mansif, Seoni Malwa, to his own Court, 
éxesnte’ that desree or treat the suit relating 
io the exeaution. dissharge or satisfaction of 
Ganga Bishau's desrss asa proeeseding in 
Ganga Biahan’s suit Farther, the dearee 
(Hxhibit P-8) in the snit of 1914 did not 


_ expressly set aside the exasution sale, nor is 


there any prinsiple of law on whish the 
present appellant, who was not a party to 
the suit of 1914, woald be held boand -by 
any implied decision on the question whether 
the plaint in that suit, viewed as an appliea- 
tion under role 91 of Order XXI, was time- 
barred. Moreover, in the former suit none 
of the parties suggested that it might be 
regarded as an applisation to set aside the 
exeontion sale. Snah an applieation is un- 
doubtedly governed by Artisle 163 of the 
Limitation Sshedule, whieh in terms applies 


‘to an applieation under the Code of Civil: 


Prosedure, 1908, and allows only 50 days 
from the date of the sale. i 

Lastly, it is plain from reading together 
rules 89 to 95, both inolusive, of Order XXI 
that onse an exesution sale has beer sonfirm- 
ed, no room for applying under rule 91 
remains. Under rule 92-(1), «where no 
applisation is made under rule 89, rule 90 
or role 9l, or, where sush applieation is made 
and disallowed, the Oourt shall make an. 
order confirming the sale, and thereupon’ the 
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sale shall besome absolité: Under rule 92 
(2), where sueh application is made and 
allowed, the Oourt shall make an order 
setting aside the sale. The respondent’s 
Counzel jis also unable to support the 
lower Appellate Court’s alternative view 
that the present suit may be treated as one 
expressly authorised by sestion 73 (2) of the 
Civil Prosedure Oode. That section son- 
tains no indieation that a sale by virtue of 
which assets have been made available for 
rateable distribution ean be attasked. The 
sause of action resognized appears to 
arise out of a wrong distribition of assets 
and to be entirely without relation to the 
manner in which those assets were obtained. 
This is apparent from the deseription of the 
astets in the subrule itself as “liable ta. be 
rateably distributed nader this seetion,” 

‘The ‘view taken by Mittra, A, J. O., in 
Dewaji v. Amrita (1) is in aesordanse with 
that held by Chatterjea, J., and Riehardson, 
J. in Juranu Mahamad v. Jathi Mahamed 
(4), in whieh stress is laid upon the difference 
between the terms of‘ rule'93, Ordér XXI, 
Firat Schedule to the present Oivil Proeedure 
Code, and those of sestion 315°in the Code 
of 1:82; and the desinion in Nannu Lal v, 
Bhagwan Das (5) is followed. 1 am asked 
to prefer the ‘desision of Batten, A.J. O., in 
Sesond Appeal No, 839 ‘of 1914 above- 
mentioned, Mr. Batten dealt very briefly 
with the question whetber a separate suit 
will lie, remarking that there was very stroug 
authority for the affirmative view whieh 
had been taken ‘by the trial Judge. The 
learned A.J, O. then eontinued as follows: — 

“I would site Muhammad Najib Ullah v. 
Jat Narain (6), where the sale ‘was undar 
the Code of 1908, Ram Kumar Shaha v. 
Ram Gour ‘Shaha (7) and the- resent gase 
of Rustamjë v, Vinayak Gangadhar (8), a 
ease under the Code of 1908." 


In the Allahabad sase (6) thus relied upon, 
fhe learned Judges (Rishards, O. J., and 


felt themselves bound 


Tadball, J.) 6: 
Full “Beneh in 


by the desision of the 


Munna Singh v. Gajadhar Singh (9), whieh. 


(4). 46 Ind. Qas. 783; 22 O, W, N. 760. , _ 
(5) 87 Ind. Cas. 9: 39 A. 114; 14 ALL: J. 1216, 
(6) 26 Ind. Cas. 69;°36 A. 529; 12 A L. J. 908. 
- (7) 2Ind, Cas. 559; 87 O., 67; 18 C. WN. 1080; 
100, L 4. 658, 
| (8) 7 Ind. “as. 955; 85 B, 29; 12 Bom, L. R. 723. 
(9) 6 A. 577; A. W. N. (1883) 180; 3 Ind, Dec. 
N, 8.) 491. 
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was desided as far back as 1883, remarking 
that the sase before them eould not be 
With 
all respèst it seems tome that the auation- 
sale having taken plasa in 1910 and the 
terms of the present Oivil Procedure Oode 
differing widely from those of the 1882 
Oode, the two éases are readily distinguish. . 
able. Moreover, in Nannu Lal v. Bhagwan 
Das (5) (above sited) the learned Judges 
(Richards and Muhammad Rafiqus) remarked 
ou this ease that the attention of the 
Oourt bad evidently not been salled to the 
ehange in the law. in the Oaleutta oase (7) 
the austion-sale took plase in 1902 and 
the desision proseeded on the wording of 
seetion 315 in the Code of 1852. The 
sertainly favours tke 
appellant, but it. likewise related to a.sale 
whish was effeéted before the Code- of 
1908 same into -foree and the result reashed 
might be justified on the principle recognised 
in Tirumalatsamt Natdu v. Subramaniam 
Ohetttar (10), namely, that the plaintiff had 
a right of suit under the old Civil Prose. 
dure Oode whioh aserned to him while that 
Oode was in forse and so sould not be affest. 
ed by the provisions of the new Code. 


For tha respondent it is strenuously 
urged that to treat an austion pureshaser 
in oircumstanees like those of the present 
ease às debarred from bringing a separate 
suit would be manifestly unjust. Until a 
purshaser endeavours to take astual posses- 
sion of the property, he is not likely to 
besome aware of elaimants who have 
purposely refrained from raising objections 
in the sourse of exeention proseedings. It 
may be added that property is often brought 
to sale during the pendeney of a regular 
suit by a claimant who has unsnesésefully 
objested to tha attaehment, or before an 
appeal by him in sueh a suit’ has been 
desided. It has also to be borne in mind 
that while in a partienlar ease the sufferer, 
according to the view sontended for by 
the appellant, is prineipally the austion 
purehaser, the real anfferers in the long 


-ron will be judgment-debtors as a alass, 


the ealeable value of whose property is 

likely to beseriously diminished by reason 

of the risk involved in this state of the law, 
In view of the desision of ths Privy 
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COonngil in Dorab Ally Khan vy. Khajah Mohee- 
ooddeen (11) that there is no warranty 
of title at a Oourt sale, it seems to me 
clear that the right to obtain a refund of 
the purshase money when the judgment- 
_ debtor is found to be without a saleable 
interest, must be regarded as entirely the 
oreature of rules 91 and 93, Order KAT, 
' Firat Sehadule to the Oivil Prosedure Code, 
the result being that without getting the 


sale set aside through the Oourt and by the 
method preseribed by the Oode, the pur. - 


chaser has no remedy. As remarked in 
Parvathi Ammal y, Govindasami Pillat ` (12), 
the general prineiple of caveat emptor would 
affeet “the purehaser unless he ehooses 
fo adopt the remedy given to him by 
the Statute. Where, however, the fraud or 


darelesaness of a party bas led to . the - 


invalidity of the sale, whieh was the case 
in Miscellaneous Appeal No. 7-Bof 1916, 


desided by Prideaux, A. J. O., the matter 


stands on a different. footing. The differ- 
ense between the terms of the relevant 
provisions in the Oodes of 1882 and 1908 
_ respestively is so wide that a deliberate 
intention to make a pronouneed shance in 
the law may readily be inferred. More- 
over, it is diffenlt to understand on what 
priasiple of natural justice a person like the 
present appellant, who took no part in 
the sale proseedings but merely reseived 
a portion of the purehase money by way 
of rateable distribution, ean be held res- 
ponsible for what was done under the 
proslamation of sale. It must be ramem.- 
bered that the proslamation is prepared 
by the Court on information obtained from 
-both parties and from any other person 
whom the Oourt may think it nesessary 
to summon: see rule 66 (2) of Order XXi. 
A oase like the present seems to be govern- 
ed by the general rule that where a 
Statute sreates an obligation and provides 
for enforsing its performanee in a partieular 
manner, performanee must be obtained in 
that manner and in no other: see Lingappa 
Goun?an v. Esudasan (18) and the authorities 
sited therein. 


(11) 30. 806; 5 I. A. 116; 2 O. L, R. 529; 8 Suth,’ 


P, 0. J. 519; 8 Sar, P. O. J. 818; 2 Ind, Jur. 426; 1 
Ind. Dec, (N s) 1097 (P, O.). l 

412) 80 Ind. Oas; 827; 39 M. 808 at p. 808; 2 L, 
W, 8681; 29 M L. J. 467; (1915) M. W, N. 797, 

(13) 27 M, 18 at p 16 


ki 
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My conelusion is that the view taken 
in Dewaji v, Amrtta (1) is. correst, The 
deeree of the lower Appelate Court ia aesord- 
ingly set aside and the desree of the Trial 
Judge is restored. The plaintiff-respondent 
will pay the defendant-appellant’s sosts 
throughont, 


Z Ky 
Appeal allowed. . - 


CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE DEOREE 
No, 1908 or 1919, 
July 1, 1921. i 
Present :—Justise Sir N, R Ohbatterjea, KT., - 
and Mr Justise Pearson, ` ` l 
PRAFULLA NATH TAQGORE— PLAINTIFE 
—APPRKLLUANT 
versus 
T, O0. TWEEDIN, Reorrver, AND OTHER8E— 


DEFENDANTE — RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), si, 1043, 192, 
applicability of-—Oonstruction of kabuliyat—Kabuliyat 
executed before Act—Enhancement of rent. 


The predecessor-in-interest of plaintifs created a 
permanent tenure at a fixed jamain favour of the 
predecessors-in-title of the defendants in the year 
1860, The tenure comprised lands within the per- 
manently settled Zemindari of the plaintiffs as well 
as some lands whioh formed the subject of diluvion 
and reformation.” There was a provision in the 
patta that if any chur or any alluviated or -taufir 
land was separately settled after “becoming Govern. 
ment khas,” the talukdar shall not get any re- 
duction of the jama mentioned in the kabuliyat, 
It was expressly stipulated in the kabuliyat that the 
rent was never to be increased or decreased. 
Some of the lands were resumed by Government 
and afterwards settled with the plaintifs in 1900 as 
dearah lands The Government revenue was sepa- 
rately fixed fer- the lands and the rent payable by 
the tenants was also fixed. In 1914, there was a 
fresh Settlement by Government and the Settlement 
Authorities assessed higher revenue by the plaintiffs 
and higher rent payable by the tenure-holders under 
the plaintiffs, Plaintiffs brought a suit for recovery 
of the rent fixed in the Settlement proceedings, 
The defence was.that the plaintiffs were not entitled 
to any additional rent over and above the rent pay- 
able under the kabultyat of 1860 : 

Held, that the intention of the parties being that 
the lease should comprise all the lands within it 
and the rent having been settled ata lump sum for 
all the lands leased out, it could not be said that the 
tenrnts would have -noright to the lands even if 
they were settled with the Zemindar after resump. 
tion by Government, and that, therefore, the tenanty 
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were entitled to hold the lands as part of the taluk 
at the same rent under the original kabuliyat. [p. 286, 
col. 2; p, 288,.col. 1.] 

- Pria Nath Das v. Ramtaran Chatterjee, 80 O. 811; 7 
C W, N. 601; 8 Sar, P. O. J. 497; 801. A. 169 (P. C9, 
Muktakeshi Dasi v. Srinath Das, 26 Ind. Cas, 215; 19 
C. L. J. 614, Baikuntha Nath Ghose v, Sodananda 
Mohapatra, 46 Ind. Cas. 287; 280, W. N. 5 6, Prafulla , 
Narain v, Pelku. Mahammad, 53 Ind, Cas, 122; 23 0. 
W. N. 860, referred to. 

Section 192 of the Bengal Tenancy Act does not, 
either expressly or impliedly, give power to a 
Revenue Officer to fix a rent so as to affect contracts 
entered into before the passing of the Act The 
words “contract or lease” in the section do not in- 
clude contracts entered into before the passing of 
the Act. [p, 287, col. 2.] . 

Section 1047 of the Bengal Tenancy Act dosi not 
apply to a case where there is a kabuliyat executed 
before the passing of the Act. [p. 288, col. 1.] 


Appeal against a deoree of the Additional 
Subordinate Judge, Bakarganj, dated the 
4th of Angust 1919, reversing that of the 
Monsif, Fifth Court at Barisal, dated the 
29th.of July 1918. 

FAOTS appear from the judgment, 

Babu Brojo Lal Ohuckerbutiy (with him 
Babu Satis Ohandra'-stnha', for the Ap- 
pellant,—The plaintiff is the appellant. 
The appeal arises out of a suit for rent. The 
predecessor of the plaintiff owned the’ estate 
half in Zemindari right and half in putni 
right. In 1860 a permanent tenure was 
srested in favour of the predeeessor-in-interest 
of the defendants, There was a stipulation 
amongst others in the kabuliyat that if the 
lands be resumed by Government and settled 
afresh, they should be treated as not belonging 
‘tothe tenureand on that ground the lessees 
would not be entitled to slaim any redustion of 
rents, Subsequently the lands were resumed 
by the Government and settled with the 
plaintiff in 1900 as dearak lands, The Govern: 
ment reyenue was separately assessed as also 
the rent payable by the tenants was fixed. 
In 19.4 there was a fresh Settlement by the 
Government and the revenue payable by the 
plaintiff as well as the rent payable by the 
tenants were fixed -at higher rates. 
present suit is for resovery of rent at the 
rate assessed in the Settlement proeeedings. 
The defence was that they were not liable 
to pay rent at a rate higher than that fixed 
in 1800 at the time of the ereation of the 
tenure. The First Court gave a deeres at the 
rate settled in 1914. ‘On appeal the suit has 
been dismissed with sosts. -My sontention 


is that under the eontrast and the Statute. 
Tam entitled to recover rent af the rate. 
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settled by the Revenue Authorities in the 
Settlement proseedings. The learned Judge 
has been misled by the ease relied on by bim, 
Pria Nath Das v, Ramiaran Ohatterjea (1). That 
sase, I submit, has no applisation to the 
present ease. The ease of Muktakesht Dast 
y, Srinath Das (2) merely follows the sase of 


“Pria Nath Das vy. Ramtaran Chatterjee (1). 


Refers to seetions 104 F, 191, 192 of the 
Bengal Tenaney Act; Baikuntha Nath Ghose v. 
Sodananda { Prasanna Kumar} Mohapatra (3) 
Prafulla Narain v. talku Mahammed (4). 
The Aot has no retrospective effest unless 
expreasiy provided. The words of sestion 
192 are absolutely slear. They ‘inolnde all 
kinds of leases either before or after the 
passing of the Bengal Tenansy Aat, There- 
fore, the date of the passing of the Bengal 
Tenansy Ast does not affest the operation 
of the lease. What affests the lease is 
the land revenue. The tenants ean have no 
vested interest as they have reekoned without 
the Government, Assuming that seetion 192 
does not apply, that would be a question to 
be desided by the Settlement Ofieor. The 
defendants sannot go behind the Settlement 
Offiser’s desision under sestion .104J, Bengal 
The ease is now governed by 
sestion 104H (3) (a) of the Bengal Tenancy 
Aste Refers to Ambica Oharon v. Joy 
Chandra Ghosh (5). Regulation VII of 1822 
isa general law, whereas the Bengal Tenaney 
Ast is a spesial law. Both are in operation. 
The fast that the former bas not been repealed 
does not affest the ease. Refers to sestion 
101, Bengal Tenaney. Act, seetion 14 of the 
Bengal Ast VIIL of 1879 Settlement 
Manual, paragraph 550. 

Babu Bepin Behart Ghose (with him Babu 
Ambiea Pada Ohoudhury), -for the Respond- 
ents. My submission is that tbe interpreta- 
tion of the stipulation in the kabuliyat of 1:60, 
as made by the lower Appellate Oourt, is 
right, The intention of the parties was 
that the lesse should somprise all lands 
within it and a lamp sum waa fixed as rent for 
all lands. So the tenants muat have a right 
to the lands even after settlement with the 
Zemindar on resumption by the Government. 


(1) 80 0. 811; 7 C. W, N, 601; 8 Sar, P. 0. J, 497; 
80 1. A, 159 (P. 0.°, 

(2) 26 Ind. Cas. 215: 19 O. D, J. 614.. 

(3) 46 Ind, Cas. £87; 28 ©. W. N. 516, 

(3) 53 Ind, Cas, 122; 280. W. N, 860, 

(5) 4 Ind, Cas, 470; 13 0, W, N. 2!0, 
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Refers to Pria Nath Das v. Ramiaran Ohat- 
térjee (1),.Muktakesh? Dasi v. Srinath Das (2). 
Seation 192 of the Bengal Tenanoy Ast 
does not empower a Revenus Offieer to fix 
a rent so as to affest contrasts made before 
the passing of the Bangal Tenaney Asi. 
Refers to Baikuntha Nath Ghose y. Sodananda 
ı Prasanna Kumar] Mohapatra (3), Prafalla 
Narain v. Palk Mahammad (4), where it bas 
been laid down that the tenant eannot ques- 
tion the rents settled by the Settlement 
Officer. The defendants are not bound by 


the provisions of seation 104) of the Bangal’ 


Tenansy Aet, We are in possession of lands 
ineluded in the kabultyat and of no lands out- 
side the ‘abultyat. There was.no issue on the 
point raised and at least the sase may go bask 
for a determination of the question. , 

Babu Brojo Lal Ohiucherbutty replied briefly, 

JUDGMENT.—This appeal arises. ont of 
a shit ‘for rent under the following air- 
eumstanees. 


The predeeessor-in- interest of the plaint- 
iffs ereated’a permanent tenure at aama of, 


Rs. ‘5,452 in favour of the pradesessora-in-title 
of the defendants in the year 1860.. The 


tenure comprised lands within the permanent- 


ly settled ‘Zemindari of the plaintiffs as well 


as some lands whioh formed the sub- 
jeet of diluvion and reformation, There 
was a provision in the patta that if 


any chur or any allaviated or tauér land 
was separately settled after “beeoming 
Government thas,” the talukdar shall 
not get any redustion of the,jam2 men 
tioned in the kabuliyat It was expressly 
stipulated in the kabultyat that the rent 
was never to be inereased or desreased, 

It- appears that some of" the lands 
were resumed by Government and afterwards 
settled with the plaintiffs in 1900‘as dearah 
lands. The Government revenue was se. 
paratsly fixed- for the lands and the rent 
payable by the tenants was also fixed. 
In 1914, there was a fresh Settlement by 
Government and the Settlement Authorities 
assessed higher revenue by the plaintiffs 
and higher rent payable by the tenure- 
holders undér the plaintiffs, The plaintiffs 
have brought this suit for reaovery of the 


rent fixed ‘in ‘the Settlement proasedings.. 


The defenee was that the plaintiffs were 
not entitled ‘to\\any “additional rent over 
and above tha -rent payable under the 
kabyliyat of 1860, 
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The Oourt of first inktanes gave a 
desreo at the rate settled by, tha Revenue 
Authorities, but that dosres wag reversed by 
the lower Appellate Court and the plaintiffs 
hava appealed to this Court, 

The sabultyat no doubt expressly provides 
that the tenants shall not he entitled to 
any reduetion of rent in the event of any 


land being resumed by : Government and 


settled.: The question ia whether such 
stipulation necessarily shows that if the 
lands are settled again with the. plaintiffs, 
the Zamindars, the tenant would not bo 
entitled to hold those lands as part of 
the taluk at the same rent under the 
original kabulzyat. 

If the intention of the ‘parties to the, 
eontraet was that the lease. should som- 
prisa all the lands within it and the rent 
was settled at a lamp sum for all the 
lands leased ont, we do not think that it san 
be said that the tenants would have no 
right to the lands aven if they were. 
settled with the Zamindar after resumption . 
by Government. Upon a eonstrustion of 
the terma of the jabultyai, we are disposed 
to agree with the sonatruotion put upon J 
it by the lower Appellate Court. 

The learned Pleader for the appellant, 
however; has sontended that apart from the 
question of eonstrustion of the kabuliyat, 


‘tthe tenant is bound to pay the rent tixed., 


by the Revenue Otficer under the provisions 
of seotion 192 and section 104) of the 
Bengal Tenaney Act. It is urged that the 
Settlement proeeedings under the Bengal 
Tanansy Aot supersede the contrast between. 
the parties.. 

This question has been raised in some 
sases. In the oase of Pria Nath Das v, 
Ramtaran Ohatteriee (1) the Judicial 
Committee esousidered the effeot of ‘Settle. 
ment proseedings upon 8 sontrast between 
the landlord and the tenant. Their 
Lordships observe: “The Settlement pro- 
seedings of 1£84 eannot bə held to have 
abrogated the rights of that respondent 
under the pattz, so’ long as Raja Baroda 
Kant Roy and his heirs were themselves 
in a position to let him have the lands. 
in faot, the resumption by Government did 
not. disturb the possession either of the 
Raja’s heirs or of COhatterji. The , mere 
fast of resumption eannot ba held to have, 
brought to an end the rights of the reg- 





HULAM RASUL KHAN V, BRORETARY OF STATE, 


LAHORE HIGH COURT, 
Oivin Miscantanzovus No. 23 or 1921. 
Mareh 11, 1921. 

: Present — Mr, Justise Chevis and 
Mr, Justise Seott-Smith. 
GHULAM RASUL KHAN-—Prainriry 
——PETITIONER 


versus’ | 
Tar SHORETARY or STATE— 


, DrerenpantT— RESPONDENT. , 
Oivil Procedure’ Code (Act V of 1908), s 110—~ 


Appeal to Privy Council—Suit for declaration that | 


plaintiff member of an agricultural tribe—Value of 
subject-matter" Property.” 

The words “the decree must involve, direotly or 
indirectly, some claim or question to or respecting 
‘property of like amount or value” in section 110 
‘of the Civil Procedure Gode refer to some specific 
property and do not contemplate property which a 
party may be desirous of acquiring. [p. 240, col. 1.] 

The valuation for purposes of jurisdiction is not 
always the real value of the subject-matter of the 
suit for purposes of section 110 of’ the Civil Pro- 
cedure Code [p. 289, col. 2.] : 

Karm Singh v. Khem Singh, 60 P. R. 1905; 150 
P. L. R. 1805; 86 P.. W. R. 1905 and Pichayee v. 
Sivagami, 16 M. 237; 5 Ind, Deo, (n, s.) 516 (F. B.), 
followed. ; 

Plaintiff brought a suit fora declaration that he 
was a Rajput by caste and valued the suit for pur- 

poses of jurisdiction at Rs. 11,000. The defendant 
accepted that valuation, The suit was dismissed by 
the High Court. Plaintiff applied for leave to appeal 
to the Privy Council, It was objected that the value 
of the subject-matter of tha suit was not Rs, 10,000 
or above. The plaintiff replied that his object 
in bringing the suit was to establish that he was 
a.member of an agrioultural tribe entitled to acquire 
land under the provisions of the Punjab Land Aliena- 
tion Act, and that he intended to purchase a large 
’ quantity of land; 

Held, that it could not be said that the value of the 
subject-matter of the suit amounted to Kz, 10,000 or 
that the decree involved any claim or question to 
or respecting property of. like amount or value. 
[p. 240, col, 1.] 


Mowla Newas v. Sajidunnissz Bibi, 18 O. 878; 9 . 


Ind, Dec. (N. s.) 253 and Charan Das y. Amir Khan, 
57. Ind. Cas. 606; 25 O. W. N. 289; 89 M. L. J. 195; 28 
M: L, T, 149; 2 V. P. L. R. (P.O; 124 18 A. L. J. 
1095; 22 Bom, L. B. 1870; 47 I. A. 255; 18 L. W, 49; 
BP. W, R. 1921; 480. 110 (P, O.,, referred to. 

Applisation for leave to appeal to His 
Majesty in Oouneil against a desree of 
Mr, Justia Ohevis and Mr. Justies Seott- 
Smith, passed on 25th Ostober 1920, 


The Hon’ble Pandit Sheo Narain, R. B. for . 


the Petitioner. - . 


Respondent. 


JUDGMENT .—This is an nonliention for 
leave to appeal to His Majesty in Oounail, 
The plaintiff in this sasa sued for a deelara: 
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.erty over Rs, 


tion that he was a Rajput by easte. His 
suit was deereed by the learned Subordinate 
Judge, but dismissed by this Oourt on 
He valued his suit for purposes of 
jurisdiction at Rs, 11,000, and affixed a 
Court-fes stamp of Rs. 10 to the plaint, 
This valuation was aseepted by Ooensal 
for the defendant (Seeretary of State for 
India in Oouneil) and the defendant showed 


. the same value. when appealing to this Vourt. 


Plaintiff now elaims an appeal as of right to 
His Majesty in Oouneil, urging that the 
amount or value of the subjest matter of the 
suit must be taken to be Rs, 11,000 and the 
deeree involves a question respesting prop- 
10,000 in valne. For the 
defendant it is pleaded that though the 
plaintiff had the right to put his own value 


‘for purposes of the Suits Valuation Aet, 


that value is by no means to be aesepted as 
the valne of the aubjest-matter of the suit 
for purposes of seetion 110 of the Civil 
Prosedure Code. This sontention seems to 
us sorreet, The valuation for purposes of 
jurisdistion is not always the real valne of 
the subjeet-matter of the suit. In Karm 


Singh v. Khem Singh (1) though the valu- 


ation for purposes of the Suits Valuation Aet 
(thirty times the land revenue) was under 
Ra. 10,000 the market value of the land 
was over Rs. 10,000and so it was held that 
the value of tke subjest-matter of the 
suit was over Rs. 10,0.0”and that appeal 
lay as of right to the Privy Counsil, 
tichayee y. Sivagami (2) is to the same 
effect. For the defendant relianee is placed 
on Mowla Newaz v, Sayidunnissa Bibi (3), 
That was a snit for restitution of conjugal 
rights. The plaintiff valued his suit at 
Rs. 25,000 and the defendant valued her 
appeal to the High Oourt at the same amount, 
Leave to appeal to the Privy Oounsil was 


. refused to the plaintiff, it being held that 


sueh a snit was not one to whieh any spesial 
money value sould be attaehed. Here too 
we are quite unable to say that the value 
of the subjeet matter of the snit amounts 
to Rs, 10,000 or upwards. Plaintiff’s Counsel 
states, that plaintifi’s objeet in bringing the 


` 'gnitis not toimprove his sosial statag, but 
Mr, Herbert, Government Adyosate, for the ` 


simply to enable chim as a meémber of an 
(1) 60 P, R. 1905; 150 P, L. B. 1905; 86 P, W, Ri 
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(2) 15 M. 287; 5 Ind. Deo. (N. 8.) 516 (F, B.). 
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agrienltural tribe to buy land, whieh other- 
‘wise he sould not acquire being debarred under 
‘the-provisions of the Punjab Land Alienation 
Ast. Counsel tells us that plaintiff has already 
bought Jand (though he bongbt for only about 
Rs. 1,000) but sould. not get mutation attest- 
-ed--in his favour, and that he wants to buy 
. mush more land. So ib is urged that the 
desreé involves a question to property exseed.- 
ing Re, 10,000 in valne. Butin our opinion the 
words in seetion Li0, Oivil Prosedure Code, 
"The deerse must-involve, direstly or indi. 
‘yeetly, some olaim or question to or res: 
pesating property of like amount or value, ” 
refer to some specifia property, Here it is 
merely a matter of plaintiff desiring to buy 
‘land, no partieular land being speeified, 
There is merely a general statement that 
plaintiff wishes to aequire land. Plaintiff 
‘might eoneeivably shange his mind, and 
give up his intention of investing his money 
in land. Weare unable to hold that the-value 
of the subjest matter of the suit amounts to 
Rs. 10,000 or that the. deeree involves 
any olaim or question to orrespesting prop- 
erty of like amount or value. ’ 
Mr. Sheo Narain has referred us tò a 
reeent case published as Charan Daa v. Amir 
-Khan (4), where their Lordsbips of the 
- Privy Couneil say they will not interfere 
except for sertain spesial reasons in matters 
- of valuation; this, however, we understand 
to refer to .valuation of eertain spesific 
‘ pieses of property, and not to valuation of 
the subjeet-matter of the suit for purposes 
`of sestion 110, and we do not see how the 
- remarks- of their Lordships relieve os from 
the nesessity of- determining whether tbe 
value of the subjest-matter.of the present suit 
amounts to Ry. 10,000. It is for the plaintiff 
‘to show that it amounts to Ra.. 10,000 
‘ or upwards, and he has failed to show us 
' that it does. < , & 
This disposes of the applisation; we have 
not been asked to eertify that this is a fit ease 
` for appeal: - 
- The applisation is refused with costa, 
B. E. . Application refused, 


(4) 57 Ind. Cas,.€06; 25 C. W. N. 289; 89. M, LJ, 
| L.J. 1095; 22 Bom. L. B, 1870; 471, A. 258; 18 D. 






“PATNA HIGH COURT, 

SECOND Oivin, APPEAL No. 35 oF 1921, 

Ostober 27, 1921, <7 

Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B K,.Mulliak, Kr. 
PARMESHWAR SINGH AND oraers— 

| — AFPELLANTS = 

_ versus 

Musammat SUREBA KUERanp ANOTHER 


— RESPONDENTS, 

Court Fees Act (VII of 1870), 8. 2.{iv) (c)—~—Land- 
Lord and tenant—Suit for declaration, and ejectment— 
Court-fee payable. oa a 


A suit for declaration that the plaintiff is an 
occupancy raiyat of the land’ and’ that the defend. 
ants are under-rasyats” holding under him and 
also, claiming ejectment and recovery of arrears Of 
rent is a stib of the class which comes under s6d- 


tion 7 (#0) (e) ót the Court Fees Act, 


-ORDER.—Tt sppesra from this oase that 
the plaintiff framed .his . suit in eneh a 
way that it was-a suit for a deslaration 


„of his’ title with eonsequential relief, . He 


slaimed for .a declaration that he was an 
ossupaney ratyat of.the land and that the 
defendants were under ratyats holding under 
him, He elaimed to ejest them and also 
some arrears of rent, Ifa suit is deliberately ` 
framed in that way, it is elearly a suit of 
the class whieh somes under section 7 (tv) 
(c) of the Court Foss Aot. It “may well 
be that in many Gases ‘it is utinesessary 
to ask for a deslaration of title- as in 
Gases where merely rentis claimed and ‘in 
yarions other elasses of cases, but if your 
suit is framed so that you; ask, the Court 
to deslare your title, it seems .to me. that 
the Court-fee must-be paid as for a suit 
under sestion 7, sub-sestion 4 ‘(c). The 
Registrar has already dealt with this dos. 
tion and desided that on the memorandum — 
the fee paid must be a fee as for a doala. 
ratory suit with aonsequential relief,” He 
has no jurisdietion to “deside ` that the defisit 
in thelower .Oourt should be paid and that 
matter has been referred to this Bansh, Wa 
agree with the deoision of the Registrar and 
think. that before this ease ean proseed, the 
defisit Oourt-fee amounting to Rs, 99 6.0 
must be paid, . The appellant will baya a 
fortnight in whieh to pay that sum, 
J, P, ; 
Order acgordingly,. 
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DORALA PPA IYER V. OFFICIAL ASSIGNEE OF MADRARB, 


MADRAS: HiGH COURT, 
OriG.NAL SIDE Appear No, 61 op 1921, 
November x3, 1921, 
Present:—Sir W, S. Sshwabe, Kr., 
Chief Justise, and Mr. Justies Odgers. 
DORAIAPPA IVER altas KRISHNA. 
SWAMY IYHR— APPELL LRT 
versus 
fue OFRICIAL ASSIGNEE: or MADRAS 
AND‘OT&aBR8—RESPONDERTS, 


Presidency Towns Insolvency Act (III of 1902); 8.7 
~—Insolvency Court, jurisdiction of, to decide between 
parties Security bond. im favours of creditor asin- 
demnity against future. litigation by minor son of 
i insolvent⸗Decision of Insolvency Court that security 
property passed free to Official Assignee ~ Res judicata 
Cod arcane’ Code (Act F of 1908), a li. 


Under section 7 of the Presidenoy Towns In- 
solvency Act, an Insolvency Court has jurisdiction 
to decide matters inter së between the parties 
arising in-the insolvency. Lp. 245, col: L] 

A Hindu: father sold @ portion of joint family 
property. to a certain: person,. and also. executed a 
security bond. indemnifying the vendee against 
future litigation by his minor sons in respect’ of 
the property-sold‘ On the vendor's application in 
insolvency, the Official Assignee sought for: de- 
cision on the question . whether the sale by the 
insolvent was binding on his minor sons and whether 
the other property which was given in sevarity 
passed free to the: Official Assignee: 

Held; that it was competent to the Insolvency 
Court -under section 7 of the Presidency Towns 
Insolvency Act -to decide the question to enable 
the Official Assignee to make a complete: distribution 
of'assets‘and that the decision of: the Insolvency 
Court ag to the offect of.the sale by the minor’s father 
wascbinding on the,minors [p 2+ ‚col -] 

Ellis v. Silber, : 872) 8 Ch. 8. at p 86; 42 L, J: 
Ch. 666;28 1. D. Ib; 21 W.R. 4- and Motion, Inre, 
Maule-v- Davis, (1873 9 Ch. 192; 43 L, Ji uk. 5x; 29 
D. T. 757; 22 W: R. 225, referred to . 

Per Odgers, J.-A devision under section 7 of the 
Presidency Towns Insolvency Act operates as res 
judicata, “[p. 246, col, 2] 


- Appeal from an order of Mr,' Justice Contts 
Trotter, dated the llth April 1921, passed 
in the exereise of the. Ordinary Original 
Insolvency Jurisdistion in Insolvensy Peti- 
tion No, 129 of 192z0.- 


Messrs, K. V, Krishn swamy Iyer. and E, 
‘Gi Srinivasa Iyer, for-the Appellant, 
Mr, 3. G. sad-gopa Mudaliar, for 


Respondent. 
JUDGMENT, 

Scuwass, O, J.—In- this oase the question 
for our determination ia whether under 
sestion 7 of the Presidensy Towns In- 
solyensy Act there was jurisdiction in the 
Inzolyeney Court to desida between the 


the 


parties, The matter arises in this way. The. 
insolyent sold certain property —the property 
was family property——and the purohaser baing 
doubtful as to whether the insolvent sould 
give him a good or somplete title to the 
whole property, required some further—also 
family property—to be givan to him as 
security against the other minor members 
of the family raising the question thera: 
after that the sale of the trst property 
was ay against them bad. In the tnaol- 
vanay Oourt the Offisial Assignee ‘found 
himself sonfronted with a slaim to the 
property sovered’ by the sesurity bond, and 
in order properly to administec the estate 
and distribute the property sompletely 
among the oreditors of the insolvent, it 
was nesessary for him to know whether or 
not the sesurity, held by the. porebaser, the 
present appellant, was a good seaurity ora 
bad security; for, if the nessesary, for if the: 
sesurity was good, tha Offisial Assignes. 
sould not deal with the prooerty without 
providing in some way for the appellant; 
if, on the: other band, the security was bad, 
in the sense of being no longer requirad, then 
the Offisial Assignee sould sell that property 
freatfrom that ensumbranes. it may. be that 
he will have some day to meet the question 
whether the minors—infant ehildren of the 
insolvent—have am- interest in that seeurity 
property, But that ia not the matter whieh 
is before the Court at present. For the. 
proper disposal of the property, as the 
minors are interested, an application was 
madesand a proper guardian ad litom was 
appointed for them, and the matter same 
before the Insolveney Court, they being 
represented. The matter was heard and 
determined on the merite, 

There is na appeal to us on the question 


. of the faot whether or n3t there were debts 


which the mavaging member of the family 
properly paid ont: of -the moneys he res 
seived. from: the sale, No question of that 
kind seems to have. been raised in the 
O urt. below and no question is raised 
before us, but it is: said that there is a 
danger that when these. minors some of 
ages, they. might some inte Oonrt and ask 
that the. sale. of the firat property should be 
set aside and .that “if. that; happens, the 
purahaser. would require or might require 
that aeeurity property to make good to him 
the loss whigh =; theroby suffered. Whether 
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It was urged on behalfof the defendants 
vendees that no sustom of pre-emption pres 
vailed in the village of Ohapra; that the sale 
sonsideration given in the deed was aesurate, 
and that in any sase the sale of arusdart 
sould not bea fit subjest of pre-emption. 

The Osurt of first instanse decreed the 
elaim with regard to both theitems of prop- 
erty on the payment of Rs. 2,805, holding that 
the w2)7b-ul-are filed on behalf of the plaintiff 
proved that a sustom of pre-emption obtained 
in the village of Obapra. 

On appeal by the vendees the learned 
Judge affirmed the desree of the First Court, 
though on another ground. He held that 
the terms of the waitb-ul-arg relied upon by 
the plaintiff showed a sontraet and not a 
eustom of pre-emption and as the suit was 
filed by the plaintiff before the expiry of 
the seftlementin whioh the wa,tb ul-arz relied 
upon was prepared, he had the right of astion 
and should sueseed. 

In sesond appeal before us the vendees 
ehallenge the deeree of the lower Conrt 
ou three grounds: They  sontend 
the lower Appellate Oourt was not 
justified in setting up a new gase for the 
plaintiff, The latter had some into Court 
on ove and one allegation only, namely, 
that the eustom of pre-emption prevailed 
in the village of Ohapra. He made no 
mention and did not rely on any sontract 
between the eo-sharers of the village of 
Cuhapra. If the learned Judge of the lower 
Acpellate Oourt was of opinion that the 
terms of the wajzb-ul.urz of the village showed 
the existeuse of a sontraet of pre-emption, 
he should have asked the plaintiff to amend 
his plaint or at least to give the defendants. 
yendees a shanese of meeting a ea-e made 
out for the plaintif by the learned Judge. 
The second objection on behalf of the 
appellants is that eustom or  sontraat, 
whishever the wajth-ul-arz might be taken 
to show, does not apply to araztdart, in the 
village of Ohapra the two items of property 
are distinotly settled and separate papers are 
prepared in respest of them. There are 
also separate Lambardars, The third objes- 


tion is that the defendants-vendees are also - 


eo sharers in the village and even on the 
terms of the watb ul-ars, if they are the terms 
of a sontrast, they have as mush‘ right 
to purehase the properties in suit as the 
plaintiff, iii 
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In our opinion this appeal must prevail. 
The obyeetion on behalf of the appellants 
that the learned Distriet Judge should not 
have allowed the olaim of the opposite party 
on the ground of eontrast when they had 
some into Oourt on the allegation of sustom, 
is sorrest, It appears from the papers on 
the resord that the village in whieh the 
property in suit is situate was settled 
with a single proprietor up to 1836. In 
1836 the settlement was made with four 
persons. The referense to pre-emption is . 
made for the first time in the wajib- 
ul.areof 1860 It aannot be said that the 
oustom of pre-emption had grown up in 
24 years, , that is, between 1836 and 1860, 
The statement in the wazib-ul-are of 1560 
ean, therefore, be only taken to mean that 
the then sosharers of the village had 
agresd to pre-emption among themselyee. 
It the learned Distriet Judge waa of opinion 
that the wajib ul arz of 1860 and the zamima 
khewat prepared. subsequently in 1883 
proved the exiatenee of a aontraat, he should 
have allowed the plaintiff to amend his 
plaint so as to enable the defendants to mest 
the ease. The learned Counsel for the respond- 
ent has asked us to allow him at this stage 
to amend the plaint, We do not think that 
this is a fit oase in whieh we shold nesede 
to the request of the learned Oounsel for 
the respondent, The latter having soma 
into Oourt on the allegation of eustom 
and having failed to prove it, his elaim 
onght to . have bean dismissed. We, there- 
fore, allow the appeal, reverse the deares of 
the Courts below and dismiss the elaim of the 
plaintiff respondent Oosts throughout are 
allowed to the defendants-appellants, 


J, P. Appeal allowed, . 
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years for a eonsideration of Rs. 45. If both 
the dosuments were intended to be a mort- 
gage, they offended the provisions of section 
41 (2) and were inoperative against the 
‘landlord. ‘The debt secured together with 
interest thereon payable during the five subse- 
quent years exseeded eight times the annual 
rent of the holding. Therefore the question 
is whether the doaument styled as a lease 
was a mortgage. The distinetion between a 
lease and a mortgage is in sueh eases very 
fine and it is often dificult to determine the 
nature of the dosument, The testis whether 
the transfer was made forthe purpose of 
securing the debt or was forthe purpore of 
disoharging it. That the dosument was 
meant to essure the debt is slear from the 
express aondition in it that in ease the trans- 
feree was dispozseesed from the land, he 
would be entitled to resover from the trans. 
feror the prinoipal amount together with 
interest thereon at 2 per oent, per mensem 
from the date of the dosument, This will 
thow that the debt was intended to be sub- 
sisting throughout the whole of the term and 
‘was not meant by the parties as dissharged 
when the dosument wasexeonted, For a 
usufrustuary mortgage itis not nesessary 
that there should be a sondition for the 
rendition of any seeounts or that there 
should be either an express or implied pro 
vision for redemption, A mortgage ean be 
so devised that nothing remains to be paid 
atthe end of the term. In sueh cases no 
aeecunting is necessary, as the whole debt is 
considered satisfied by the usufrust for a 
fixed term. In avery similar oase between 
the same parties the interpretation of a 
dosument sontaining almost identieal son- 
ditions same up before this Court and 
Skinner, A. J O., in Second Appeal No, 323 
of 1¢0e held the doenment to be a usufrus. 
tuary mortgage. ln the present ease I 
also hold the dceunment in question, though 
styled and written as a lease, to be a mort- 
gago. 

Diffsring from the Oourts below I hold 
that the dccument on the strength of whieh 
the plaintifi’s slaim for possession was based 
was inoperative against the defendant and 
that he sould not suesesd against the defend- 
ant. The appeal is allowed and the plaint- 
iff's suit is dismissed with all eostas of the 
three Courts on him, - 


Z K. Appeal allowed. 
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ALLAHABAD HIGH COURT, 
Seco-p Oivi APPEaL No. 1171 oF 1919, 
November %6, 1921. 

Present :— Mr. Justice Rafique and Mr, 
Justios Piggott, 

RAM GHARIB THWARI AND OTHERS 
— [)EFENDANTS —~APPELLANTS 

l versus 
SHANKAR TEWARI—P .aintize— 


ResPonpp T. 

Pleadings-~-New and inconsistent plea—Pre-emption 
—Suit on basis of custom—Custom not proved ~Plea of 
pre-emption on basis of contract - Wajib-ul-arz, entry 
in, as to pre-emption— Custom, evidence of, 


A plaintiff pre-emptor having come into Court 
on the allegation of custom and having failed to 
prove it, his claim ought to be dismissed and should 
not be allowed on the ground of contract without the 


' plaint being amended and an opportunity given to the 


defendant to meet the new case [p. 248, col -.] 

A village was settled with a single proprietor up 
to 183¢. In 1836 the settlement was made with 
four persons, In the wajib-ul-arz of 1860 reference 
to pre-emption was made for the first time: 

Held, that under the circumstances it could not 
be said that the custom of pre-emption had grown up 
in 24 years, and that the statementin the wajib-wl- 
arz of 1860 could only be taken to mean that the then 
co-sharers of the village had agreed to pre-emption 
among themselves, [p. 243, col. 1,] 


Sceond appeal from a degres of the Distriet 
Judge, Gorakhpur, dated the 13th August 
1919, 

Messrs. Harnandan Prasad acd Badri 
Narain, for the Appellants, 

Dr. 8, M. Sulstman, Messrs. Nikal Ohand 
and Jswar Saran, for the Respondent, 


JUDGMENT,.—This seoond appeal arises 
out of a suit brought by shankar Tewari, 
the plaintiff-respondent, for the resovery of 
property conveyed by a sale deed, dated the 
24th of August 191/, by defendants Nos. 5 to 
1 to detendants Nos. 1 to 4, on the ground of 
pre emption. It was stated by the plaintiff in 
his plaint that the property eonveyed by 


“the said sale deed was of two kinds, namely, 


khalsa and arazdart; that there was a custom 
obtaining in the village of Ohapra where 
the property sold is situate under whieh the 
eo sharers in the order given in the wajib- 
ul-arz had a right of pre emption over a 
stranger; that the defendants Nos. 1 to 4 wera 
strangers, while the plaintiff was a seonsin 
of the vendors and, therefore, entitled to pre- 
empt the property. Tne sale consideration 
entered in the deed was also shallenged. 
The elaim was resisted on various groaad, 
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NAGPUR JUDIO.AL COMMISSIONER'S 
COURT. 
Secono OiviL Appaac No. 184 or 1920. 
Augast 29, 1921. 

Present: —Mr. Doobley, A. J, O. 
RAMPRASAD—Dereypant— 
APPELLANT 
versus | 
OHANDULAL AND orners—~Pxats ners 


: ; Bi PONDENTS. 
C. P. Tenancy Act (XI of 1898), s. 41 (2)—~Oon- 
struction of doctiment—Lease or mortgage— Test, 


kh 


The test for determining whether a document 
is a lease dra mortgags for the purposes of sec- 
tion 4 (2rofthd O. P. Tenanoy Act is whether the 
transfer was’ made for the purpose of securing the 
debt ‘i was for the purpose of discharging it. [p. 242, 
col, 1. f. = ; i 

A document which purported to be a lease for 
è certain number of years in consideration of a 
lump sum, provided that-in case the transferee was 
dispossessed from the land, he would be entitled ta 
recover from. the^ transferor the principal amount 
together.with interest thereon at 2 per cent, per 
mensem from the date of the document: 

Held; that the debt was intended to be subsisting 
thréughout the whole of .the term and was not 
meant by the parties as discharged when the docu- 
ment was executed, ard: that, therefore, the docu- 
‘ment was a mortgage for the. purposes of section 
41 (2) of the ©. P. Tenancy Act. [p. 242, col, 1.] 


` Appeal against a desree of the Addi- 
tional Distriot Judge, Raipur, dated the 6th 
January 1920, in Oivil Appeal No. 172 
of 1919, 


Mr, J: 0. Ghosh, for the Appellant, 
. Mr. G. L. Subhedar, for the Respondents, 
, JUDGMENT.—Toe defendant appellant 
is the Lambardar Malguzir of Mouza Janijra, 
Distrieé Raipur, in which the plaint land is 
situate. .Oae Doahna was an absolute oou- 
pansy tenant of the plaint land and on 3rd 
Ostober 1905 hs exesuted in favour of 
Gokuldhar two dosguments, ona.as a lease 
and the other as. a mortgage. 
was the original plaintif in thia litigation and 
he died after the instifution of the present 
appeal, being’ now represented by the rə- 
spondents, who are his sona., 


Gokuldhar’s: 
elaim was for the possession of the lagdon: 


INDIAN OASES. 


Gokaldhar ` 


the ground that while ha was in psassasion. 


of it.on the strength af thea laasa, tha defend. 
ant dispossessed him in 1412, Tho dofensa 
was thaf tha two. ddsumenis formsd one 
transaction. of .mortgage. and that’ they 


were invalid and-:inoparativa against- tho 


landlord, being against the provisions of the 


16 


4 


-between Gokuldhar and 
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Oentral Provinees Tenansy Ast, The defend- 
ant in his tura elaimed the land under a 
subsequent sale deed from the tenant. Thera 
was a previous suit— Suit No, 541 of 1YO7— 
tke defendant's 
brother Mohanlal in respest of the same land 
and it was then held that Gokuldhar was 
entitlec to slaim possession on the strength 
of the lease in question. It was, therefore, 
sontended: by Gokuldhar in the present 
litigation that the desision in the previous 
euit aated as res judtoaia and that the defend- 
ant was not now entitled fo question the 
validity of the lease. It is also urged by him 
that the lease was not against any of the 
provisions of the Central Provinoss Tenaney ` 
Aot and was binding on the defendant. 

The question of res judicata has been 
desided by both the Courts against the plaint- 
iff on-the ground that the present defendant 
was not a party to the previous sait and that 
he would not, therefore, be bound by any- 
thing desided in it. Both the Courts below 
held that the dosument on which the plaint- 
iff relied was a lease and was a perfeotly 
valid. transaction, binding on the. landlord. 
The plaintiff was, therefore, given a dearee 
for the possession of the land. ee on 

In the present appsal the respondents 
sontend that the rlea of res judicata raised 
by -the plaintiff Gokaldhar in the Oourts 
below should have been allowed and that 
whatever may be the other merits of the 
case, the plaintiff was entitled to sueeeed on 
this ground alone. It is admitted that the 
defendant Ramprasad was not a party to 
the previous suit and it kas not been shown 
that bis brother Mohanlal, either expressly 
or impliedly, represented him, Henee any- 
thing desided in that suif would not be 
binding upon tbe defendant Ramprasad, 
Moreover, the present question about the 
legality of the lease was not raised in that 
suit, The defendant was, therefore, entitled 
to raise the defence he did, oe 

The annual rent of the land was Ra, 9.8 
and gestion 41 of the Central Provinees 
Tenaney Act, 1848, laya down the oonditions 
under whieh an absolute ossupansy holding 
san be transferred. The tenant exeonted 
two dosuments on the same day in respeot, 
of his holding, one was a mortgage, the 
prineipal amount seeured by if being 
Rs. 24 13 Ocarrying interest at 2 per cont. per 
mensem, and the seeond was a lease for 19 
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the ‘minors would beable hereafter to come 
into Oourt and make aneh applieation 
sueaesefully must depend, in my view, on 
the proper interpretation of seation 7 of the 
Presidensy Towns Insolveney Act of 1:09, 
The words of that sestion are taken word 
for word from the Bankruptey Acts of 
England. It was found nesessary there—no 
doubt itis also found nesessary here—that 
questions of that kind should be determined, 
for, otherwise, the insolyensy would have 
lo go on until sush time as the infants 
shoss fo raise the question, In my view, 
it is to provide for this very kind of 
matter that that sestion was passed. The 
words are: "Deside all questions of priori- 
ties, and all other questions whatsoever, 
whether of law or of fast, whish may 
arise in any -oase of insolvency soning 
within the sognizanea of the ‘‘ourt or whieh 
the Oourt may deem it expedient or 
nesessary to deside forthe purpose -pof doing 
eomplete justice or making & somplete 
distribution of property in any such gase,” 
It is quite impossible for the Oourt to do 
somplete justiso -or to make a somplete 
distribution of assets in this oase unless the 
Court ean say whether the property in qaes- 
tion is property whish passed to the Official 
Assignee froo from enoumbranas, Tha Oourt 
eannot say shat without hearing the matter 
and disposing -of if. it has heard the 
matter and disposed of it, and in my view 
the desisicn of that Oourt is binding on the 
minor children of the bankrupt, That 
being so, the sesurity ia no longer required, 
bəosuse it has been dasided, and, in my 
opinion, finally desided, that the sale by 
the minors’ father is binding on them; 
and the orjer whian bas bean made in 
the Court below setting aside this bond 
ig, in my view, sorrest, I am sonfirmed 
in this view by a referense to the Bnglish 
oases of Ellis v. Silber (1) and Motion, In re, 
‘Maule -v. Davis (2). Taking the ease of 
Ellis v, Silber (1), the words “assets whish 
come to their hands and the mode of 
administering them are subjest to that 
jurisdietion’’ are words whieh-might aptly 


(1) (1872) 8 Gh. 83 at p. 86; 42 L. J. Oh. 686; 28 
. L. T. 158; 21 W. R, 846. 

(2) (1878) 9 Ch. 192; 43 L. J. Bk. 60; 29 L. T. 767; 
22 WR 225, 


ba used ani applied to the fasta of this 
Base. 

jn these sireumatauses the appeal fails 
aud is dismissed with oosts. 

Oocers, J.—I am of the same opinion, 
1 have elsewhere expressed my view that 
seation 4 of the Provinsial Insolyeney Ast, 
whieh esorresponds in terms with sestion 7 
of the Presidensy Towns Insolyaney Ast, 
was inserted in the new Ast in order to 
provide fora sontest of the seharaster that 
arises in the present appeal, It was long the 
subject of dissossion as to whether and how 
far the deaision of the Oonrt of Insolvensy 
asted ag res uitcata in other prosscdings, 
and in my view it is quite selear that 
gestion 7 was inserted to make suoh desision 
binding as baing res :udiczta. J, therefore, 
agros that the appeal shoald be dismiasad 
with costs, 

M. G. P, 

J.P, Appeal dtsm'ece?. 


OALIUITA HIGT COURT. 
APPa Foa Apps tata Deres No. 1918 
cr 1918, 

August 19, “991, 

Present :— Inatias Sir N. R. Ohatterjes, Kr., 
and Mr. Justia Ouming. 
ANNADA MOHAN ROY CHOUDHURY 
— Devexpant No, L— APPELLANT 

veraus 
NILPHAMARI LOAN OFFION, Liairen— 
PLAINTIFF AND ANOTHER —Derenpant No, 2 


om RESPONDENTS. 
Estoppel—— Benami — Successor-in-interest of real 
owner, if can defeat right of mortgagee from ostensible 
owner—-Notice. 


Certain lands, which had been purchased by K. in 
the benami of his wife A., were mortgaged by 4. 
tothe plaintiffs, who in execution of the mortgage 
decreas purchased them in 1915. In 1905 these lands 
had been purchased and taken possession of by the 
defendants in execution of a monsy-deoree obtained 
by a creditor against K. To this execution proceed- 
ing A. had preferred a claim on the ground that the 
lands ware her stridhan property, but thig claim-had 
‘been disallowed by the Conrt. In a suit by the 
plaintiffs for a declaration that the lands belonged 
to A, and for possession thereof by right of their 
execution purchase: 


46 


“ Held, that the defendants, who were the successors- 
in-int érest of K , should not be allowed to defeat the 
right of the plaintiffs, who were transferees in good 
faith from the ostensible owner A, without notice 
(actual or constructive of K's title. [p 2:9, col. 1] 

Luchmun Chunder Geer Cossain v, Kalli Churn 
Singh, 19 W. R. 292 at p. 296; 4 Sar. P, 0. J. S02, 
(P. C.), followed. 

Sarat Chunder Dey v. Gopal Chunder Laha, 20 o. 
296; 19 I. A. 208; 6 Sar. P. O, J. 224; 10 Ind. Dec. 
(x. B.) 201, referred to. 

Åi peal against a deeree of the Offisiating 
Distriet Judge, Rangpur, dated the 17th of 
August 1919, modifying that of the Subordi- 
nate Judge of that distriet, dated the 30th of 
June 1917. 

FAOTS appear from the judgment. 

Babu Guneda Charan Ben (with him Babu 
Jyotish Ohandra Sarkar for Babu Bimal 
Chandra Das), for the Appellant.—The defend- 
ant is the appellant. The appeal arises ont 
of a suit for possession, The ease same up to 
this Court twiee previously On the first 
ossasion on 6th August 1920 it was remand. 
ed for a finding, when no evidense was 
adduced by the parties. It was again sent 
baek on the 29th January 1921. Evidenes 
has been taken this time and the oase has 
now some up finally for desision. The lands 
in suit belonged originally to two ladies, who 
exesuted a kobala in favour of one Ananda» 
moyee in 1898. The plaintiffs took a mort- 
gage of the lands from Anandamoyee and her 
“daughter, Rohini, in 1902 and purobased the 
properties themselves in exsention of the 
mortgsge decres in 1913, In the meanwhile 
in execution of a money-deeree against the 
husband of Anandamoyes the properties were 
attaehed, Anandamoyee preferred a elaim 
against the attachment, but it was dismiesed, 
At the sale held in exeaution of that deeree 
defendant No. 1 purehased the Janda in 1905. 
He obtained possession and continued in 
possession ever sinse and the plaintiffs having 
failed to get possession of the lands, brought 
a suit out of which the present appeal 
arises. Both the Oourts have deoreed the 
suit holding that Anandamoyse’s purchase 

n 1698 was in the benami of her husband. 
The question was whether the mortgage was 
taken by the mortgagees bona fide and with» 
out notice, On that question the first remand 
was made, The finding on the avidense is 
in my fayour, tis, that the mortgage was 

with notice. The learned Judge is entirely 
. wrong in holding that the defendant No, 1 
js estopped from raising the point that the 
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property belonged to Anandamoyee’s husband 
and not to Anandamoyee herself. The mort- 
gape was executed three years after Ananda- 
moyee’s husband’s death. So no representation 
was made at the time of the mortgage. I sub- 
mit the prineiple of seetion 41 of the Trans- 
fer of Property Aet applies to the ease. ‘The 
priveiple of estoppel as laid down in sestion 
115 of the Indian Evidenes Ast does apply. 

[N. R. Cuatrense , J.— But the question of 
construetive noties would arise? | ; 

The Oourts below held that eertain fasts 
ought to have been enquired into and that 
the plaintiffs were guilty of wilful abstention 
from an enquiry of those fasts. Refers to 
section 3 of the Transfer of Property Ast. 


That, I submit, is a pure question of - 
fast. Refers to Ramcoomar Koondoo vy. 
McQueen (L). Niras Purba v. Tetri 


asin (2), Sarat Ohunder Dey v. Gopal Ohunder 
Laha (3), Luchmun Ohunder Geer Gossain v, 
Kollý Ohurn Singh (4). The mere fast that 
the property stood in the wife’s name would 
not do. It must also be proved that there 
was representation. The other finding that 
the wife waa the benamidar of the husband 
eannot be oballenged now, 


Babu Mahendra Nath Roy (with him Babu 
Atul Ohandra Gupta), for the Respondents,— 
This ing ease of estoppel under sestion 115 
of the Indian Evidenos Ast. Whether the 
husband has by his aot intentionally eaused 
another to set or do a thing, that is the 
question. If it is shown that the party has 
relied on a representation, then it would be 
no representation, Refers to seetion 4i of 
the Transfer of Property Ast. That seetion, 
I submit, does not do away with the rule of 
estoppel as laid down in seetion 115 of the 
Indian Hvyidenee Aot. The question as to` 
how far the dostrine of estoppel is saffeeted 


by eonstrustive notice is dealt with in 
several aases, Refers to Ramcoomar 
Koondoo v. > McQueen (1),  Luchmun 


Ohunder Geer Gossain v. Kalli Ohurn Singh 
(4). There it was held that a husband’s 
eonveying a property to his wife would mean 
a representation by him that the property 


(1) 11 B. L. R. 486, 18 W. R. 166; I. A. Sup. “Vol. 
49; 8 Sar, P. 0. J. 160; 2 Suth. P. C. A 656 (P. 0.). 

(2) 42 Ind. Ogs. 82: 20 0. W. N.1 

(3) 20 0, 298; 19 I. A. 203; 6 Sar. p 0. 3.2324, 10 
Ind, Dec. (N. g. 


) 201. 
(4) 19 W. R, 292 at p. 2986; 4 Sar. P. O. J. 822 (P, O), 
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was his wife’s, Refers to Redgrave v. Hurd (5). 
Section 115 of the Indian Evidenee Aot does 
not sontemplate that I must take every pos- 
sible presantion to test the representation. 
The question of eonstruetive- noties has no 
bearing on the dostrine of estoppel. Refera 
to Mahomed Mosuffer Hossein v. Kishori 
Mohun Roy (6), Jagannath Prashad Singh v. 
Abdullah (7). 

Babu Gunada Oharan Sen replied briefly, 

JUDGMENT,.—The lands in dispute in 
this sase originally belonged to two ladies. 
They exeeuted a kobala in favour of ong 
Anandamoyee, the wife of one Krishna Nath 
Ghose, in January, 1898. Shortly after 
Krishna Nath died leaving Anandamoyee 
his widow and a daughter Rohini, who is no 
party to the suit. 

Tha plaintifs, who are the respondents 
before us, took a mortgage of the lands 
in dispute from Anuandamoyee, the widow 
of Kristo Nath Ghose, and their daughter 
Rohini Dassi, on the 23rd June 1902, 
and at a sale held in exeeution of the deoree 
obtained upon the mortgage purehased them 
on the 6th November 1913. In the 
meantime the lands were attaehed in exesn- 
tion of a money-desres atthe inatanes of a 
oreditor of Kristo. Nath. Anandamoyes 
preferred,a elaim on the ground that it was 
her sirtdhan property, whieh however, was 
disallowed. The lands were aseordingly 
sold in exeeution of the money-desres and 
purshased by the defendant No. 1 on the 
5th June 1905. He obtained possession 
of the lands and eontinued in posses- 
sion. The plaintiffs having purshased 
the lands in exeaution of their mortgage 
desres, were .resisted in taking possession 
by the defendant No. 1, This snit was 
assordingly brought by the plaintiffs for 
a deslaration that the lands belonged to 
Anandamoyee, and for possession of the 
game, Subssaueatly the plaintiffs applied 
for amendment of the plaint to the offest 
that if the lands were found to belong to 


(5) (1881) 20 Oh. D.1at p. 185611, J. Oh. 113; 4 
L. T. 485; 80 W. R. 251. 
P. 0. A 6&3; tl Ind. Deo. (x. 8.) 602 cP, 0.) 
(7) 45 Ind. Oas. 770; 451. A. 97; 16 A. L. J. 676; 6 
L. W, 163; 24 M. L, T. 6} 23 G. L. J. 194 29 Bom. L. 
Pr 851; 35 M, L. J. 46 45 O. 909 (P, G.), 


Kristo Nath and not to Anandamoyee, 
the latter had legal nesassity to mortgage 
the lands. 

The Ocurt of firat instanee found that the 
lands were purehased by Kristo Nath with 
his own money in the benamt of Ananda- 
moyee, that the money was raised by her 
upon the mortgage for legal necessity, and 
as the defendant No. 1 was not madea 
party tothe suit brought by the plaintiffs 
on the mortgage, that Oourt gave a deeree 
to the plaintiffs for possession subjest to 
the right of the defendant No.1 to redeam 
the mortgage. 


On appeal the learned Distriet Judge 
agreed with the Oourt of first instanee in 
holding thatthe Janda were purshased by 
Kristo Nath in the benamt of his wife, 
Anandamoyes, but he was of opinion that the 
defendant No. i was estopped from de.y. 
ing that the lands belongei to Anandamoyee, 
and aseordingly reversed the desree of the 
Court of first instanse, and gavea deare) 
to the plaintiffa for possession of the lands, 
The defendant No. 1 has appealed to this 
Court 

The first question for eonsideration is 
whether the defendant No. 1 was estopped 
from disputing the absolute title of 
Anandamoyee to the lands. The ground upon 
whiah the learned Distriet Judge found the 
question of estoppel in favour of the plaint- 
iffs was that Krishna Natb, by purohasing 
the property ia the name of his wife, had 
put her forward as the ostensible owner 
with anu intention to deseive any person 
who had a elaim to his estate, and tha 
plaintiff lent the money on mortgage on 
the strength of the kobzla whieh stood in her 
name, the defendant No. l as the enesessor- 
in interest of Kristo Nath was estopped from 
denying that the property was the stridhun 
property of Anandamoyea. Tha learned 
Judge relied upon the ease of Luchmun 
Ohunder Geer Gossain v. Kalli Ohurn Singh 
(4) in support of the view taken by 
him. 

Tho question is whether the learned Judge 
was right in the view he took of the ease, 


We think that the ease falls within the 


` prinsiple enunciated by the Judisial Oom- 


mittee in the ease of DLuchmun Chunder 
‘Geer Gossaiun v. Kallé Ohurn Singh (4). There 
the property was purehased by the father in 
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the name of tho mother ‘and their Lordships 
obser yed:— 

“That was a misrepresentation of the 
father by means of whish the widow after 
his. death was enabled to sell the property, 
Tt was ‘said that the minor would not be 
bound by the ‘asta ‘of the father before hia 
death, Suppose the father had astually sold 
this proparty to the mather, and had made 
& misrepresentation by a deed of sale, ‘would 
not the minor son have been bound by that 
deed, although the father might have had 
some secret understanding with the mother 
that it was purshased in her name benami for 
the father? It appeara to their Lordships 
that there wasa misrepresentation by the 
father in allowing the property to be taken 
by the wife under a deed of sale, repre- 
senting that the purehase money was her 
siridhan, and in all his aots, both publis 
and private, during his lifetime; represent- 
ing that the property. was his wife’s, After 
that representation. on the part of the father, 
his heirs were no more entitled to resover 
than the father would have in his lifetime, 
The heirs were as muah bound by the misrep- 
resentation made by the father, as the father 
would baye been if tte wifein his lifetime 
had actually. sold the property to a bona fide 
purohaser, In sueh ease the father aonld not 
have resovered the property from tbe pur. 
chaser ; and it appears to their Lordsbips 
that the minor slaiming by dessent from 
` the father is equally bound - by those mis- 
representations, and tbat he sannot, aa heir to 
the father, sst up that that property belonged 
to the father, when tho father sould not in 
his-own lifetime, ander similar siroumetances, 
have set up that the property belonged ‘to 
him.” 

. This sase was sonsidared in the oase of 
Sarat Ohunder Dey v. Gopal Ohunder Laha (3), 
In that ease, their Lordships observed at 
page 305: “In the ease of Luchmun Ohunder 
Geer -Gossain v. Kalli Ohurn Singh (4) a 
similar state of fasts ocgurred, for there, as 
here, the mortgage was granted by the 
widow after her husband's death. Bat in that 
aase the husband, Ubotar Singh, had never 
himself held ‘the title to the property there 
in question in his own name. The title was 
derivad from s third party and taken’ direotly 
to his "wile, and, aesording to the nar. ative 
of the eonvey ance, the price was paid from 
her sjridhan fund. He was never in pos. 

P , 


seasion of it, His wife took pogrearion . “and 
retained it, and, as.stated by the High Oourt 
in their judgmant i in the present sasa, by a 
long series of publio aats and deslarations, he 
did allhe sould to oaase hia wife to bear to- 
wards the publie the sharacter of owner. There 
were, thus continuous deslarations and aots 
by the husband salsulated to sause any person 
dealing: with the widow to believe that sha 
was gnd had baen the proprietor in her own 
right and in possession of the. property pur- 
ehased ,” 

In the present oase, as in Luchmun 
Ohunder’s case (4), Krishna Nath, the husband 
of Anandamoyee, had never himself held title 
to the property in his own name. The title 
was derived from a third party and taken 
directly to his wife, 

It was contended before us that in Luchmun 
Ohunder's case (4) the Judisial Committee 
relied nit only upon the faot that the kobala. 
was taken in the name of the wife, but also 
upon the feet that there were continuons 
declarations by the husband that the 
property belonged to the wife. In the 
present oase there was no mutation of 
names, bat the property here was lakteray, 
and there could beno mutation of names 
either in the Volleatorate or in the Z imindar’s 
Sherista, The kabultyats, touts, and aonn- 
terfoil rent reseipta stood in her name, and it 
does not appear that there was any oseacion for 
Kristo Nath’s making any other deslarations 
that the property belonged to Anandamoyee. 
But the sase does not rest merely upon the 
faets stated above, 

The sase was remanded for a finding upon’ 
the question whether the plaintiffs in this’ 
ease, when they took the morsgage, did s9 im 
good faith without any notiee (setnal or 
sonstructive) of the title of Kristo Nath to 
the property. Astual pnotiee the plaintiff 
admittecly had nore. The learned Judge hag, 
nodcubt, held that they had sonsiruetive 
notice ; bntin the first plase, he has -miseon- 
strued the dosument upon whieh he relies in 
support of hia finding ; and seeondly, the fasts 
found do not justify the inferenee that there 
was oonetruotive notise. He finds that an 
offiser of tte „plaintiff Loan -Offise went ta 
the village, looked st the’ kobala ‘and other 
papers, namely, sertain kabuliyats, toujrs and 
rent. reseipt ‘souptert Al: ‘ano | found tnat they 
were „giyen in Avandamoyee’ ‘8 name, The, 
learned Judge, however, was of opinion that 


| 
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the kobala howa- that ‘Anandamoyee’s 
husband paid part of the pries. of the 
property, abonat Rs, 250-7 whieh the 
vendor owad him at the time, That-plearly 
is based upon a misoonstrustion of the 
kobala. The kobala stabas that the prios 
of the property was fixad- at Rad, 590 ont 
of whieh Ra, 518 12 whish was due to one 
Mahammad Nafatulla was to be paid by the 
vendee, that, ont of the balanse, viz., 
. Ra. 981-4,.whish was reseived through her 
husband, Kristo ‘Nath, Rs. 250.7 was patd io kim 
(Krishna Nath) in satisfaction of the debt due 
onder his „deores ‘and that the balance 


setr’ 


ueband paid. part of the consideration A 
the kobala, © 

‘Then, the learned Judge points ont that 
Krishna Nath had _preyiously purshased A 
share in the property, and the learned Judge 
says that the plaintiff Loan Ofise | should 
haye inquired into Krishna Nath’s ‘finansial 

qsition, ‘at the time when the parshase was 
made in the name of his wife. 

We do not see, howaver, why if: was 
neeossary for the mortgagees to inquire into 
the finansial position of Krishna Nath. We do 
not think that the fasts found lead to the 
inferense that the plaintiffs had oonstrastive 
notise of the title of Kristo Nath, 

Kristo Nath purshased the property in tha 
name of his wife direstly from a third party, 
he himself acting As. tho agent of the wife 
in the transastion ;and so faras there were 
osoasions for doing so, he held her out as 
the real owner, The learned Judge finds 
that the plaintiffs made enquiries, though he 
was in error in holding that plaintiffs should 
have enquired into the finansial position 
of Kristo Nath. We think that, in these 
siraumrtanage, the defendant, wao is the 
guscsessor in-interest of Kristo Nath, should 
“mot ba allowed to defeat :the right of the 
plaintiffs, who are transferees in good faith 
from the ostensible owner Anandamoyee 
withont noties of Kristo Nath’s title, 
As stated above, we are of opinion that 
upon the fasta found the learned Judge is 
not right in holding that the plaintiff om- 
pany had aanstraobive notice af tha titla of 
Kristo Nath. 

In the result, the appaal i ia dismissed with 
eosts, 

ca, Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Privy Cooxom Aprgat No. 24 or 1921, 
November 25, 1921, 

Present: —Sir Grimwood Mears, Kr, Ohief 
Justioe, and Justice Sir P, O, Banerjee, Kr., 
Lala RAM DHAR AND OTHERS — 
APPLICANTS 
versus 
Babu PRAG NARAIN AND OTHERS —- 

Opposite PARTIES, 


Civil Procedure Code (Act V of 1908), O. XLY, 

r. T—Privy Qowncil Appeal—Hatension of time for 
security and deposit for translation—High Court, power 
Fi 

A High Court has no power to extend the timè 
for furnishing security and making a deposit for 
translation and printing and other charges in Privy 
Council Appeals beyond those times which are now 
definitely and clearly set oub in the amended Order 
Pane rule 7 of the Civil Procedure Code, [p, 250, col, 
1 


Applisation ander Order XLV, rule 6, 
alause (a), Civil Procsdure Oode, as amended 
by Ast XXVI of 1920. 

Mr. Nekal Ohand, for the Applicants, 

Messrs, B, E. O'Oonor and G. Agarwala, for 
the Opposite Parties. 

JUDGMENT,—This ia an anplieation by 
the appellants who ask the Oourt to extend 
the time for furnishing sesurity and making 


a deposit for translation and printing 
and other eharges. The rule whish 
preseribes the time within whieh an 


appellant should furnish sesurity for tha 
eosts of the respondent and deposit the 
amount required to defray the expenses 
of translation and printing and other charges 
was until Aet XXVI of 19:0 in these 
terms ;— “Where the sertifisate is granted, the 
applisant shall, within six months from the 
date of the desree somplained of, or 
within six. weeks from the date of the 
grant of the aertifiaate, whiehever is the 
later date, furnieh segurity,” ete, By sestion 
8 (4) of Aot XXVI of 1920 the words “six 
months ” have been ent down and in their 
plase the following words .are to be read: 
“ SQ-days or aueh farther period, not execed- 
ing 60 daye, as the Oourt may upon sange 
shown allow.” As the appellant in this 
ease is appealing against a _deeree of the 
2nd of Marsh 1521, he having pn the 80th 
of July 1921 obtained a -sertifieate, he . is 
admittedly on any reskoning outside and 
beyond both periods of 90 daya from the 
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date of the desres and six weeks from [43 
date of the granting of the sertifisate. He 
is indeed also out of time as regards the 
‘ longer possible period of 90 days 
plus 60 .days. Therefore, the dates wə 
have given show that on the facts of this 
ease the question before us is whether, as the 
law now stands, we have got power to 
extend the time beyond the periods whiah 
are mentioned in the amendment. It is 
soneeded in argument that the objest of the 
amendment of 1920 is to try to effest a 
speeding. up in appeals whieh proseed from 
this eountry to the Privy Counoil, and w3 
think that is a matter which must be borne 
in mind by us in construing this sestion 
asamanded. Under the old gsation to be 
found in Order XLV, rule 7 of the Coda 
of Civil Prosedure of 1908, the Oourts had 
desided that the periods mentioned in rule 
1 were direetory only, and that though 
they were normally the proper periods 
whish should be observed by appellants, 
they eould nevertheless be extended in 
the diseretion of the Oourt if there were 
eiraumstanses whieh the Oourt thought 
weighty snough to make it proper for the 
period to be extended, There is no doubt 
that it was the uniform prasties to extend 
the time upon sause shown. The question 
before us is whether having regard to the 
“very sareful drafting of the amendment, the 
diseretion of the Court is not surtailed and 
limited as regards the period from the date 
of the deeres to an extension of 60 days, 
beyond whish under no eircumstanees the 
Oourb san go. Weare of opinion that that 
ia the real meaning and the intended offest 
of the sestion. It will be seen that the 
period of six weeks from the grant of the 
sertifisate has not got aoupled with it any 
diseretionary period. In praetiee an appel- 
lant seaures, not mueh less than 150 days 
from the desres appealed against under this 
provision. Our view is that we have no power 
to extend the period beyond those times whieh 
ars now definitely and slearly set out in 
the amended Order XLV, rule 7. To desido 
otherwise and grant extension beyond the 
period of six weeks would, in our view, 
defeat the objeet and intention of the 
amendment, The appliesation is, therefore, 
rejested.and the,eertificate revoked, 

$. P, 
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LAHORE HIGH COURT. 
Lerress Patear Apera No, 138 or 1920 
Fabrnary 22, 1921, 
Present:—Mr, Jastiee Chevis and Mr. 

oe Justice Seott-Smith. 
KAPURIA MAL AND ANOTHEBR-— 
Drorgn-Hotpsas-—APPeLLants 
versus 
WALT MUHAMMAD AND oragas— 
JUDGMENT- DEBTORS —- RESPONDENTA, 


Pre.emption— Decree, compliance. with — Payment 
short of decretal amount ~Oosts, deduction of - Inten- 
tion. 

Where a suit for pre-emption is decreed on pay- 
inent of a certain sum and the plaintiff is also award- 
ed his costs, he is entitled to deduct the amonnt of 
the costs from the sum to be deposited by him. The 
decree, in such a case, is sutficiently complied with 
if the amonnt deposited by the plaintiff is sufficient 
to cover the amount mentioned in the decree after 
deducting therefrom the amount of costa awarded to 
the plaintiff, [p. 250, col. 2.] 

Bechai Singh v. Shamt Nath, 10 Ind. Cas, 454, fol- 
lwed. < ` 
In such a case the intention of the plaintif is 
immaterial, the real question is whether he hag 
actually complied with the decree, [p. 26', col. 1.] 


Appeal from an order passed by Mr, 
Jasties Broadway onthe 28th June 1920. 

Mr, Durga Das, for the Appellants, 

Mr, Obedulla, for the Respondents. 

JODGMENT.—The fasts of this case 


-are as follows:—The plaintiffs were given a 


deoree for pre omption on payment of Rz, 99 
on or before the 30th April 1918, They 
were also allowed Rs. 19-10.0 as 
gosta of the suit. They were admittedly 
entitled to deduct this sum fromthe sum 
of Rs. 99 and they had already paid in 
Rs. 15 as deposit; go that all that they had 
still to pay in was Rs, 64.6-0, On the 
23rd “April 1918 they paid in a sum of 
Rs. 83, which was really in exeoss'of what 
they had to pay. This sum, sonpled with 
the sum of Rs. 15 already paid iv, made a 
total of Rs, 98. What probably happened , 
was that the plaintiffa intended to pay up 
the full sum of Rs, 99 and to resover their 
eosts later on, but by a mistake they only 
paid in Re. 98 The learned Judge in 
Chambers notes that they subsequently sued 
ont exeeution for the sum of Ra. 19-10.0 and 
holds that as they never intended to ceduct 
from the pre-emption prise the amount of. 
costr, their payment does not eomply with 
the terms of the desree. The learned 
Judge, therefore, holds that the plaintiffs 
have forfeited $heirdeeres, With this view 
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“WO are unable to agree. 
it is immaterial what the plaintiffs intended 
to do, and the only real test is whether 
they have suffisiently complied with the 
decree. They oortainly, in our opinion, 


intended to pay in the whole of the sum ` 


mentioned in the desree and to dedust theic 
eosts afterwards, so that they intended to 
somply fully with the terms of the deerese. 
But mere intention to somply is not sufi- 
sient, nor san we regard their intention 
as any test. The real question is whether, 
as a matter of fast, they astually oomplied 
with tbe desree. As already pointed ont, 
they were entitled to Ceduet their costr, 
and paymentofa further sum of Rs. 6460 
would have been sufficient eompliance wi h 
the decree. They paid more than they were 
setually required to do, and we eonsider 
that the terms of the desree were fully 
satisfied, There is a ease reportsd as Bechat 
Singh v, Shami Nath (1) whieh is exactly 
on all fours with the present oase.. There 
the suit was deereed on payment of 
Rs. 324-12-0 and the plaintiff was also 
awarded Rs,9-11-O0 as aosts. The plaintiff 
paid Ra. 324 within the time fixed, This 
sum was annas :2 short of the amount 
named. in the deeree, but it was held that 
the payment was suffisient, besanse the 
plaintiff was entitled to set off the balance 
of annas 12 against the sostas payable to him, 
Here the sum paid in is Re. 1 less than the 
amount named in the desree, but we hold that 
the plaintiff is entitled to set off the 
— of Re, i against the eosta payable to 
im, 

We ascept this appeal and setting aside 
the judgment of the learned Judge in Cham- 
bers, we dismiss the appeal to this Court 
and restore the desision of the lower Appel- 
late Oourt. The plaintiff will resover his 
aosts in this Court both in the Letters Patent 
Appeal and in the appeal before the learned 
Jndge in Chambers, 
ben, Ze Ka 

Appeal accepted, 

(1) 10 Ind. Oas, 464, 
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ALLAHABAD HIGH COURT. 
Finet Apprat reos Oegposr No. 145 oF 1921, 
Deeember 6, 1921. 
Present:——-Mr Justiee Piggott and 
Mr, Justiso Walsh. 

Sheikh MUHAMM D YAKUB AND OTHERS 
— PLAINTIPF3— APPELLANTS 
versus 
BECHU AHIR AND o1ness—Dereepants— 
Re SPONDENTS. 

Agra Tenancy Act (11 of 1901), s. 202— Ejectment, 
suit for—-Defendants holding as tenants “ofa person 
im possession of the kolding from the plaintif’ =—=Pro. 
cedure, é 


In a suit for ejectment by the plaintiff as the 
proprietor of the plots in dispute it was pleaded 
that the defendants were only the sub-tenants of a 
third person who was the ex-proprietary tenant of 
the plots and that the plaintiff was entitled to get 
rent from that third person and had no right to 
eject the defendants: 

Held, that inasmuch as the defendants pleaded 
that they held the plot in snit ag tenants of a 
person in possession of the holding from the plaint- 
iff the provisions of section 202 of the Agra 
Tenanoy Act applied to the case and the procedure 
there laid down ought to be followed. [p. 252, col, 
1, 
— Missir v. Bindesri Pershad, 20 Ind. Cas, 917; 
11 A. L, J. 691, distinguished, 

Appeal from an order of the Distriet Judge, 
Ghazipur, dated the 5th May 1921, 

Dr. M, L. Agarwala, for the Appellants, 

Messrs. Janaki Prasad and Mukhtar Ahmad, 


for the Respondents. 


JUDGMENT,—JIn this suit the plaintiffs 
same into Court as the proprietors of certain 
land and sought possession by ejestment of 
a number of defendante, 
damages for their wrongful possession, 
Certain defendants in paragraph 9 of their 
written statement raised a plea in the follow. 
ing. terms;— “These defendants are only in 
possession of the plots mentioned below as 
sub-tenants of Brij Ballabh Rai and others, 
the prinsipal ex-proprietary tenants. The 
plaintiffs have no right to bring the suit as 
against the defendants, The plaintiffs 
are only entitled to get rent from Brij 
Ballabh Rai and others, the prinsipal 
tenants,” The same fasts were repeated in 
the paragraph whieh followed and there the 
plea. was expressly taken that, under seetion 
202 of the Tenaney Aet (Leal Act II of 
1901), the Civil Court was bound to require 
these sontesting defendants to institute 
Within three months a suit in the Revenue 


together with’ 
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Court for the determination. of the question 
raised by the pleading. The Oourt of ficat 
instances held that the provisions of sestion 
202 aforesaid did not apply, besause there 
had already been a litigation in. the Revenue 
Court as between ths plaintiffs..and . Brij 
Ballabh “Rai and others, the alleged ex-pro- 
prietary tenanta. It proeesded to try the 
question in issue and gave the plaintiffs a 
desree for possession and Ra..100 as damages. 
In. appeal the learned District J nudge has 
held- that the-provisions:of sesflon 262_afors- 
said -apply to the. sase. and should bave-baen 
somplied with by the Trial Court. He-has 
get. aside the deerea of .that .Court and 
remanded she suit to be.dealt with in the 


manner laid down by sestion .202. The. 


appeal before us ia against -bhe “order -of 
remand. On the faste -whish hawa already 
been set forth, it seems clear beyond gestion 
fhatthese sontesting -defendants -did plead 
that théy’held a: ‘portion of the land iin ‘suit 
as.fenants. of a person in, possession of -the 
holding from ‘he -plaint iffe. Qn , the faes 
of. it thg -provisions -0f.gpabion 202. ‘Of the 
Tenaney Act apply to this pleadiog and the 
prosedara there laid down. onght ‘to have 
been followed. Oar attention has’ been 
drawn to one or two desisions of this 
Conrt, principally to that of Sarju Missir 
v. ' Bindesri Pershad (1), as authority for 
the proposition that the Civil Court is 
not bound ts take aetion under sestion 
202 aforesaid when the Revenna Court 
has already passed a desision on the question 
of tenansy as between the parties to tre suit, 
-The, fasts in .this reported ease were paou- 
liar, The. plaintiff sama into Court alleging 
and: admitting the previous litigation in the 
Revenue Court, but seeking to gat rid of the 
decision of that Court ona plea of fraud. -It 
was .eortainly diffioalt to sea under those 
sirgumstanses what there wag ‘for the Civil 
Court to remit to the Revenue Court for 
a second desision. In the present ease the 
lower Appellate Court has given reasons for 
holding that the former litigation in the 
Revenue Oonrt, to whieh these partieular 
defendants were not parties, may not nesesaari- 
ly operate as res judicata against them, and 
indeed may quite coneeivably be resonsidered 
by the Revenne Court, iteelf, upon a enit so 
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sondusted as to nesessitate a fnll inquiry into - 
tha fasta. It does not seem to us that we 
are very greatly eoneerned with these 
matters, exoept in so far.as they distinguish 
the present case from that of Sarin Missir 
v. Bindesri Pershad (1) We think the 
learned Distrist Judge was right and we 
dismiss this appeal with sosts. 
J. P, i 
Appeal dismissed. 


LAHORE HIGH COURT. 
Seconp Oivit A resan No. 821 or 1919, 
July 28, 1921, 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr, Justiee Harrison. 
SEWA RAM —PLAINTIFE—ÅPPELLANT 


VETEUSE 
UDEGIR—Derenpant—ResPonpdERt, 
Custom—Religious endowment—Dohli  tenure—~ 


Alienation—~Suit to challenge alienation. 


The dohli tenure isa peculiar kind of tenure ‘to 
be found in the south-eastern districts of the 
Punjab. It is a rent-free grant of a small plot of 
land by the village commanity for the benefit of a 
temple, mosque or shrine, or to a person for a 
religious purpose. In the Revenue Records the pro- 
prietary body are recorded asthe owners of the 
property, and the grantee is recorded'as a tenant 
in the column of cultivation. So long asthe pur- 
pose, for which the grant is made, ig carried out, 
it cannot be resumed, but should the holder fail, to 
carry out the duties of his office, the proprietors can 
eject him and put in some one else under a like 
tenure. [p, 253, col. |. 

A tenure of this kind cannot be alienated by sale, 
or mortgage and any alienation of that character, if 
made-by the dohlidar, -is absolutely void and can 
be challenged by his successor, [p, 253,.cols..1 & 2,] 

Second appeal:from -a -deeree -of the 
Distriet Judge, Gurgaon at Hissar, dated 
the 10th January 1919, affirming -that of 
the Sentor Subordinate Jadge, Gurgaon, 
dated the:9th July 1918. 

Messrs. Shamair Chand and -Sagar Chand, 


for the Appellant. 


JUDGMENT,—On the 24th January 1902 
the defendant’s father, Mangal, who was 
the dohlidar of the land in dispute, mort- 
gaged it to the plaintiff for Rs. 1,000, 
The mortgage was a usufruoiuary one, bug 
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it appears that subsequently it was dis 
sovered that the dohlidar had no right 
to alienate the proparty by sale or mort- 
gage and the mortgage wae, therefore, 
replaced by a lease for 17 years in lieu of 
the same aonsideration for whieh the 
mortgage was effested. The leases was 
granted on the 17th August 1906, but the 
transaction remained inoperative for nearly 
12 years. It was not until the 24th April 
1918 that the lessee brought the present 
aetion for possession of- the property, and 
the question for. determination is: whether 
the dohiidar was entitled to meke thia 
alienation: l 

The learned Distrist Judge holds that the 
transastion, though nominally a lease, was-in 
essenoe a naufruetuary mortgage, and we see 
no valid ground for dissenting - from that 
eonslusion. Itis to be observed that the 
terms of this so salled lease are almost iden: 
tieal with those of the usufruetuary mortgage 
whieh it superseded beeaose the doklidar 
had no right to mortgage the property, and 
there can be no donbt that the mere faot 
that the present transastion is ealled a lease 
does not preslude the Oourt from determin- 
ing tha in reality itis a mortgage. 

The doklt tenure is a peculiar kind of 
tenure to be found in the south-eastern 
distriots ‘of the Punjab, It is a rent-free 
grant of a small plot of land by the 
village eommunity for the benefit of: a. 
temple, mosqae.or shrine, or. to -a person 
for a religious purpose. In the Revenue 
Reeords the proprietary body are recorded 
as the owners of the. property; and the 
grantee is resorded as a tenant in the 
solimn of- eultivation. So long’: as the 
purpose; for: whieh: the grant’ is madè, is 
earrisd: outs it sannot be resimed,;. 
should the holder fail to carry out the 
duties of. hia- offiss, the proprietors: san 
eject- him- and“ put- in some one‘ 6lkè” under 
a like tenure; , 

16 -iè beyond dispute, that tenure: of this. 
kind- eannot be: alienated? by: sale.or- mort: 
gage; and-theré~ ean’ be- little’ doubt that 
any alienation of that. oharaoter, if made 
by,. the “ dohlidar, would be. absolutely void» 
This- being: the, oase, we-are- . not--prepared: 
to assept the: sohtention- that the’ present 
dohlidar,. who- is” tha son” of” thé; slienor, 
ig pcedlided: 'by avy rale. of law: from: 
jmpéashing the alienation. made: by bis! 
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As the transaetion was altogether 
void, we sonsider that- even the alienor 
sould have suaeesafully pleaded in answer 
to the plaintiff's suit that the latter sould 
not enforee it in a Oourt of law. There 
is; therefore, no reason why the defendant 
should not be able to impeash the aliens. 
tion, more: especially when we remember 
that the ofise of a dokl¢dar is similar to 
that of a trustee, and that it is open te 
one trustee to impeach the validity of an 
alienation made by his predesessor. 

For the foregoing reasons we are of 
opinion that the dohlidar had no right to 
make the alienation relied upon by tbe 
plaintiff, and that the defendant is not 
preeluded- from impeashing its validity. 
We assordingly affirm the deeree of the 
lower Appellate Court and dismiss the 
appeal, l 

Z K. 
Appeal diamtssed, 


ALLAHABAD HIGH COURT. 
Ovit Revision No. 79 o- 1921. 
Desember 2, 1921, 
_ Present: —Justise Sir P, O, Banerji, KT. 
MUHAMMAD HASHIM— 
Darenpsnt— APPLICAKT 
: > UGTEUS 
MISRI— Pratstizr-~Oprosmiz Party. 
Contract Act (IX of It 72), ss. 66, 65—~Lessee of 


garden deprived of possession—-Garden acquired : under 
Land Acquisition Act- Gompansanon, award of. 


Where a lesses of a garden is deprived of the 
garden by reason of the acquisition of the garden 
by- Government under the Land Acquisition Act, 
the performance of the contract entered into- witk 
him by the owner of the garden becomes impossiblo, 
and he is, thereforo, entitled to be recompenseg 
for the logs he has'sustained, [p. 264, col. 1.] 

Dhuramsey Soondérdas v, Ahmedbhai: Hubibbhoy, 23 
B, 15; 12 Ind, Deo, (N. s.) 10, applied. 


Oivil revision from an ‘order of the Judge 
of the Oourt of Small Causes, Oawnpore, 
dated the 9th May 1921, . 

Mr, S. P, Ghosh, for the: Applisant. 

Mr, &. N. Muksr;i, for De Opposite 
Party, oes — 


* 
— 
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JUDGMENT ,.—The applicant, Muhammad ; 


Hashim, owned a flower garden in the sity 


of Cawnpore, whieh be letto the plaintiff 


for one year from Maroh 1920 to the following 
Mareh on a rent of Rs, 230. On the 
15th of November 1920 the garden was 
gequired under the Land Acquisition Act 
for improvements in COawnpore, and the 
plaintiff was deprived of possession. He 
brought the present ‘suit in the Court of 
Small Causes to recover Rs.65 whieh, he 


said, was the loss ineurred by him by reason. 


of being deprived of possession of the 
garden in November 1920, He aleo claimed 
Rs, 26 as sosts of repairs made by him, 


The elaim has been decreed. This appliea- 


tion for revision has been filed by the 
defendant in respest of both the items men- 
fioned above. 

As regards the sum of Rs, 65 olaimed by 
the plaintiff, it is not disputed that if the 
plaintiff is entitled to reoover it the amount 
would be unreasonable or exeessive, But 
what is urged is that under seetion 
65 of the . Contrast Aat, whieh the 
Court below has applied, the plaintiff is 
net entitled to resover compensation, Ido 
pot agres with this sontention. Under 
seetion 65 if a sontrast has besome void, 
any person who has derived benefit under 
the sontraet is liable. to compensate the 
other party to the extent of the benefit 
go reeeived. In view of the provisions of 
gestion 56 the contrast having besome 
impossible of performance must be held 


to have besome void. Therefore, aceording 


to the provisions of seetion 65 the plaintiff 
would be entitled to eompensation. The 
prineiple of the ruling of the Bombay 
High Oourt in Dhuramsey Soonderdas v. 
Ahmedbhat Hubibbhoy (1) applies to the 
present sase, As by reason of the agquisi- 


tion: of the garden by Government under 


the Land Aeqnisition Aset the plaintiff was 
deprived of the garden and the performance 
of the sontract entered into with him by the 
defendant beeame impossible, heis entitled 
to be reeompensed for the loss he has sgus- 
tained. 


Asto the sum of Rs. 26, the Court below 
has believed. the evidence of the plaintiff 
that he apent Re. 26 in repairs to the garden 
under the authority of the defendant. The 


(1) 22 B. 15; 12 Ind, Dec, (N. 8) 10, 


INDIAN CASHES,’ 


[1922 


fast that the garden had been let tothe 
plaintiff for Rs. 230 and Rs, 200 only was 
realised from him, raises au inferenes in 
favour of the truth of the plaintifi’s alle- 
gation that he had to ineur some expenses 
for the repairs of the garden. Apparently 
Rs. 30 was withheld besause the repairs 
had to be done. Relianee is plased upon 
the faet that before the Land Acquisition 
Officer mention of the repairs had not been 
made in the deposition resorded. In that 
deposition the total. amount of the rent 
was put down as Rs. 250, whereas as a 


_ matter of fast the - garden had been let 


for Rs. 230 only. There was no . question 
as to what repsira the plaintiff had made 
and, therefore, the omission of the repairs 
in that deposition did not detrast from the 
eredibility of the plaintiff, whose deposition 
was aceepted by the Oourt balow. This 
applisation is without forse. I aesordingly 
dismias it with aosta. 


J, P. Aprlication dismissed, 
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LAHORE HIGH: COURT, 
LETTERS Parent Aprgat No, 84 or 1921, 
N July 28, 1921, 
Present :—Sir Shadi Lal, Kr., Chief Justies, 
and Mr. Justise Harrison. 
ATT RA-~—DerendaNt— APPELLANT 
_ versus 
MANGAL SINGH— PLiINTIFE— 
REBPONDENT, ` 
Registration Act (XVI of 1908) a. 17 (1) (a)— 
Construction of lease—Monthly rent payable—Lease, 
registration of, whether necessary-—vidence, admis. 
sibility in, i 


Section 17 of the Registration Aot, being s dig- 
abling section, must be strictly construed and unless 
a document is olearly brought within the purview 
of that section, its non-registration is no bar to its 
being admitted in evidence, If there is any doubt 
on the subject, the benefit of the doubt must be 
given to the person who wants the Court to receive 
the document in evidence. [p. 266, col, 1.] 

Plaintiff let a hut to the defendant who was re« 
quired to pay 8 annas per mensem by way of rent, 
In the event of a default in the payment of the rent 
the defendant was liable to be ejected t 

Held, that the lease reserved a monthly ront and 
was nota lease from year to year or a lease for a 
period exceeding one year and did not require 
registration. [p. 260, coh 1] 
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MAHADEO SAHAI V, SEORETARY OF STATE FOR INDIA, 


Letters Patent Appeal from a judgment of 
‘Mr. Justice LeRossignol, dated the 11th 
January 1921, in Seaond Appeal No. 1396 
of 1919, reported as 60 Ind, Oas, 225, 
` Mr. Sundar Das, for the Appellant. 

Mr, Kunwar Naratn, for the Respondent. 

JUDGMENT.—The sole question for 
determination in this appeal under the Let- 
ters Patent is whether the entry in the 
plaintifs book is a lease for a period 
exeeeding one year and should have been 
registered, sa required by section 17 of the 
Indian Registration Ast. 

Now, the terms of tha entry show that 
the plaintiff leta hut to the defendant who 
was required to pay 8 annas per mensem 
by way of rent. In the event ofa default 
in the payment of the rent ths tenant 
was liable to be ejested. There was also 
@.provision that Re. 6 was to be paid by 
him at the time of nimani, This entry 
was made in January 1906, and it. is. not 
elear why Ra, 6 were agreed to be paid at the 
time of nimani, whieh sorresponds to June 
1906, when only six months from the date of 
the lease would have expired, Ba that as it 
may, if is quite elear that the lease reserved 
a monthly rent, and that if was not a lease 
from year to year. The only -questionis 


whether it ean be regarded aB a lease for a 


term exoeeding one year, 
Now, it is a well-established rule of eon- 
stynstion that sestion 17 of the Registration 


Ast, being a disabling sestion, must be stristly: 


oonstrued‘and thaé unless a dosument is 


elearly brought within the purview of that. 


seetion, its non registration .is no bar to its 
being admitted in evidence. If there is any 
doubt on the subject, the benefit of the 
doubt must be given to the person who 
wants the Oourt to receive the dosument in 
evidence, Bearing this prinsiple in mind, 
we have sarefally serntinised the terms of 
the doeumant and are unable to hold that it 
is a lease for a period exeseding one year. 
The learned Counsel for the appellant invites 
our attention to the slause providing for the 


ejeetment of the tenant in the event of his 


failure: to pay the rent and eontends that it 
is tantamount fo a provision that if the 
tenant pays the rent regularly, he is entitled 
to oasupy the hut aslong as he likes. Wo 
eonsider that there is no foundation for this 
sontention, and that it must be rejeseted. 
The elause relied upon by the learned 


Connsel merely provides that the landlord 
san eject the tenant without giving any 
notiee to quit, if the latter fails to perform 
his obligation as to the payment of the rent, 
This elause as to the forfeiture of the lease 
eannot be sonstrued as meaning that in the 
event of performing his obligation, the tenant 
ean remainin possession of the property for 
an indefinite period. 

We acccrdingly eonfirm the judgment of 
learned Judge in Chambers and dismiss the 
appeal with eosta, 


Z K, Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civit Revistox No, 119 or 1920, 
Desember 14, 1921. 
Present: —Mr. Justiee Piggott and Mr, 
Justice Walsh, 
Rat MAHADEO SAHAI— 
APPLICANT 
versus < 
_ Tas SHORETARY or STATE ror 
INDIA ın COUNCIL AND oraxgs— 
Oprosits Partizs. 
Civil Procedure Oode (Act V of 1908), s. 116 
O. XXXII, r. 2—Application to sue in forma pauperis 


-Cause of action not disclosed—Rejection, order of— 
Reviston, maintainability of. l 


An application for leave to sue in forma pauperia 
should be rejected if it discloses no cause of action 
against the principal defendant. [p. 266, col. 1.] 

Per Piggott, Ja—Quzre-—Whether an application 
for revision lies against an order rejecting an 
application for leave to sue in forma pauperis, [p, 
266, col. 1,] i 

Per Walsh, J—An order rejecting an application 
for leave to sue in forma pauperis is not a “case 
decided” within the meaning of the decision of the 
recent Full Bench* Court and no application for 
revision lies against such a decision, [p, 266, col. 2.] 

Oivil revision from anorder of the Sub- 
ordinate Judge, Jaunpur, dated the 14th 

Mr. Harnandan Prasad, for the Applisant. 

Mr. W. Wallaeh and Dr, 9. M, Sulaiman, for 
the Oppcsite Parties. 


JUDGMENT, 
- Piagot, J.—This is an applieation in 
revision against an order rejecting an appliea- 
tion for leave to sue čs forma pauperis, So 


“#See Buddhoo Lal y, Mowa Ram, 63 Ind. Cas. 15; 19 
A. L. J. 568,—[ Hd. ] 
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far as- I-am ‘soneerned, I reserve the question 
whether an applieation in revision lies 
agsinst such an order, Personally I think 
the’ question is distinguishable from that 
desided resently by a Full Beneh of this Court, 
in-that no suit was ever instituted in the 
Gourt below, as the suit would only have 
sommensed if the applisation had been 
assepted and the petition registered as. a 
plaint. Moreover, the effest of the order 
brought before us in revision was to dispose, 
for the time. being, of the entire matter 
pending in’ that Oourb. However, reserving 
this point, [am alearly of opinion that the 
applieation before ua must fail, The Oourt 
below has written a long order, oortain 
portions of whish do,in my opinion, go 
beyond: ‘the jurisdiction of the Oourt at the 
particular stage then. reached, as limited by 
rule Sof Order XXXIII of the: Civil Pro- 
sedure Code. Nevertheless the order. before 
ng does, in my opinion, give adequate reasons, 
proeeeding upon materials then properly 
before the Court, for rejesting this appliea- 
tion, in substanse the Court below has held 
that the petition aosompanying the application 
diseloses no eause of action against the first 
defendant, namely, the Seoretary of State for 
India in Oounsil. Int so holding. I think the 
Qourt bélow was aldar'ly. right and the finding: 
has, not’ been seriously sontested in argument- 
- before us. All that the'Court- below’ has 
done, after soming to that. conolusion, -is 
to: say: that the: applisstion’ as it stands, 
supported by the statement of: particulars. 
(vide: Order XXIII rule-2 of the Civil 
Prosedute-Odde) whiel astually ‘aooompabidd’ 


it; sould” be rejested’ on the ground: that 


it disaloses no sause of action against- the 
principal deferdant,. The question whether 


an: applisation, supported: by a“ somewhat. 
and alleging: 


différent' set of particulars 
a éause of action against some only of the 
other defendants, would or would not have 
been maintainable, and would or would not 
have been accepted: by the Oourt below, is 
a matter which that Court wan: not: called 


upon to deside and has not desided. This: 


applisation was,in my opinion, rightly rejes‘ed 
for the reasons already given. I. would, 
therefore; dismiss this application with © dosta, 
ineluding, -fees- on ‘the higher sealo, 


` Waiss’-Ji—I agree’ on the merits and 
i¥See Buddhoo Lal ve Méwa Ram, Ramy. 63 Tad ‘Cas, 16; 


9 A. L. J. 558,— [E8] 
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I merely wish to aid that in my view we- 
sould not have entertained this application on 
any ground, it not being a ““anre desided’ 
within the meaning of the desision of the 
recent Full Benoh, and that any previous 
desisions of this Court whish have admitted 
revisions in the sare of the rejection of an 
apptisation to be allowed to sue in forma 
pauperis must be treated a: haying baen 
overruled, 


J, P. Application — 





LAHORE HIGH COURT. 
C.vin Appzan No, 718 oF 1921, 
‘July 28, 1921, 
Present:—Sir Shadi Lal, Kr., Oliisf Justice, 
and Mr. Justice Harrison, ` : 
RAMJI GAL AND orHess—Dseenpayrs | 
APPELLANTS 


versus 
MANGAL SINGH AND ANOTAER—PLAINTIFES 


— Rearonpents: 

Punjab Land Revenue Act (XVII of 1887), ss. 144; 
158 (2) (xix)—Jurisdiction of Civil and Revenue 
Courts—Appraisement—Power of Revenue Oficer— 
Question of title. ' 

` Whore a defendant objects to the jurisdiction of the 
Civil Court, it'is for him to satisfy the Court that the 
claim. made by the plaintiff is not within the cogni: 
sance of a Oivil Court. [p. 257, cols. 1-42] 

It was never contemplated by the Legislature that, 
complicated questions of title should be determined 
by areferea or a Revenue Officer acting under 
section 144 of the Punjab Land Revenue- Act. The 
function assigned to such officer under that section 
is one of a simple nature, namely, to determine the 
value of the produce which is admittedly joint or 
to divide it between the share-holders in accord- 
ance with their respective shares. -Neither the 
language of the Statute nor the general principles 
of law lend any, support to tho contention “that 
the Revenue Officer, and not the Civil Court, should 
determine whether the produce belongs exclusively 
to one party or whether itis the joint property of 
both the parties, [p. 757,-col. 2:] ; 

A. suit, therefore, for the recovery of the price_of . 
certain produce alleged to have been delivered by the: 
referee to the defendant, on’ the ground that it ‘be. ` 
longed exclusively to the plaintiff, is coz sane by a` 
Civil Court, [p. 257, col, 2.) 


Miscellaneous appeal: from am order: of: 
the: Distriet Judge, Gurgaon and: Hissar, > 
dated the 15th Desember 1921, reversing: 
that of the Senior Subordinate’ Jade,’ 
Gurgaon, dated the 12th July 1920, 
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Dr. G. O. Narang, for the Appellants. . 

Mr. B. P. Khosla, for the Respondents. 

_JUDGMHNT.—~The fasts of the sase, 
whieh are relevant to the question of juriedis- 
tion arising in this appeal, are briefly as 
follows :— 
f On the 8th April 1918 tha defendants 
made an application to the Revenue Offser 
for a division or appraisement of the produse 
of a holding in whieh they were eo-sharers 
with the plaintiffs. The Revenue Offieer 
appointed a referee to divide and appraise the 
produes. It appears that on the 30th April 
an appraisement of the produss was duly 
‘made; and that before the produce sould be 
divided the plaintiffs removed it and stored 
it in a house. Thereupon the referee made 
‘over.a whole khatit of barley to the 
‘defendants ino lieu of their share of the 
‘produce. — 

The plaintiffs, after making an unsussessful 
‘attempt to get redress through the Revenue 
Authorities, have brought the present astion 
for the recovery of the prise of the barley, 
-alleging that it belonged to them exslusively 
and that the referee had no right to deliver 
‘it to the defendants. The question for 
-‘gonsideration is. whether the suit i is or is not 
eognizable by a Oivil Court, ` Now, sestion 
.158, sub section (2), of the Panjab Land 
-Reyenue Ast enumerates the variotis matters 
whieb are not cognizable by a Oivil Court, 


and one of the matters mentioned therein - 


‘is— 
“Any elaim to set aside ‘or disturb a 
division or appraisement of produss confirmed 


l 


‘or varied by a Reyenus Ofmser under this , 


Ast. 3} 

` “Now, it is clear that the dispute between 
‘the parties relates tò the ownership of the 
. barley delivered by the referee to the defend- 
-ants, and we sonsider that the question 
whether the barley “ia joint property or 
“ belongs exslasively to the plaintiffs is o 
question of title which eannot be determined 
by a Revenue Offeer, who is raquired only to 
divide the produse whioh is admittedly joint 
or to determine its value. The learned 
Qounsel on both sides express their. inability 
to site any judgment which has ‘a ‘direst 
bearing upon the question before ua, “but in 
view of the wording -of sestion 144 of the 
Land Revenue Ast, whioh empowers a 
Revenue Offiser to divide , or ` qppraise the 
produos in whiah ‘two or more persons are 
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jointly interasted, and of slause (xix) of 
sastion 158, which exsludes from the jarisdio- 
tion of the Civil Courbas any claim’ to set 
‘aside or disturb a division or appraisement of 
the produse made by a Revenue Ofisar under 
the Aat, we are af opinion that the question 
of title to the produse is not one whiah'a 
Revenue Offiser is empowered to determine. 

The onus is on the defendants to satisfy the 
Court that the elaim made by the plaintiffs 
is not within the cognizanes of a Civil Court, 
and having regard to the provisions of the 
law indiested above, we hold that they have 
failed to dissharge that onus. Wo aonsider 
that ib was never sontemplated by the 
Legislature that sompliosted questions of 
title should badetermined by a referes or 
a Revenue Offiser, and that the function 
assigned to him under the Act is one of a 
simpls natare, namely, to determine the value 
of the produes whish is admittely joint 
or to divide it between the share-holders 
in asoordanecs with their respestive- shares, 
The present olaim is eertainly not one of 
that eharaster. Neither the language of 
the Statute nor the general principles of law 
lend any support to the sontention that the 
Revenue Offiser, and not the Civil Court, 
should determine whether the produse 
belongs exsinsively to one party or whe: 
ther it is the -joint property of both the 
parties, 

We aseordingly sonaur in the eonelusion 
reashed by the learned Distriet Judge and 
dismiss the appeal with sosts, 


Z. K, Appeal dismissed, 


CALOUTTA HIGH COURT, 
Orvin Rute No. 375 or 1921. 
Angust 12, 1921, 
Present:—Mr, Justias Pearson. 


SYAMA OHORAN BORMAN— PLAISTIFE— 


PETITIONER 
versus 
NARATTAM BORMAN AND oraErs— 


Derenoants—Oprostin Parris. 
` Limitation Act {IX of 1908), Sch. I, Art. 15— 
Inatalment bond —Default in payment of one instal. 
meni— Limitation 


258 
SYAMA CHORAN V. NARATTAM BORMAN, 

Plaintiff sued upon a bond under which payment 
was provided forin three annual instalments, and 
it was also provided that in case of default the 
creditor would have the option of suing for the 
entire amount. No instalment was paid. Plaintiff 
brought the present suit more than three years 
after the date of the first default but within thres 
years from the date of the second default: 

Held, that limitation began to run from the date 
of the first default in respect of the whole amount, 
and that, therefore, the whole suit was barred by 
limitation |p. 259, col. 1,] 

Abinash Chandra Bose v. Bama Bewa, 4 Ind. Cas. 
17; 13 O., W. N. 1010 and Girindra Mohun Roy 
Chowdhury v. Bocha Das, i Ind Cas. 4; 86 C. 894; 
9 O, L. J. 2286; 130 W N. 1904, followed. 

~ Rup Narain Bhattacharya v Gopi Nath Mandol, 11 
C. W. N. 903 and Chunder Komal Das v, Bisassurree 
Dassia, 13 O. L, R, 243, referred to, 


Rule against an order of the Oourt of the 
` Sub. Judge, Rangpur, in Small Oause Suit 
No, 1090 of 1920. 


.. PAOTS appear from the judgment, 

Babu Girija Prosonna Sanyal, for the Peti- 
_tioner.—-Tbe plaintiff is the petitioner. The 
matter erises out of a suit for recovery of 
money lent on a bond. The bond provided 
for the payment of the money in three inatal- 
. ments of Rs, 81 in three years, 1823 to 25, It 
“was further provided that on default the 
‘amount of the instalment in arrears should 
.aarry interest at the rate of one anna in the 
rupee per month and that I shall be able to 
gue for the entire amount lent with the 
stipúlated interest on the amount in arrears. 
The default was made in the very first 
instalment. I thereupon brought the suit 
in 1920, The lower Oourt has dismissed my 
entire slaim as being barred by limitation. 
I submit the suit is not barred by limitation. 
The lower Court was wrong in holding that 
the entire slaim was barred. The sums 
which fell due in the sesond and third 
instalments should have been deorged. lam 
entitled to resover the instalments which 
have agerued due within three years from 
the date of suit. The suit was brought 
in Agrahayan 1327 B.S. It is open to a 
creditor to sue af onse in ease of default for 
the whole amount or to waive that benefit. 
Refers to Rup Nara Bhattacharya v. Gopi 
Nath Mandol (1). I submit that case entirely 
sovers the present asse, i suoald get a 
desree on the basis of that desision. 


(1) 11 0, W, N. 903. 
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Babu Hemendra Ohandra Sen, for the 
Opposita Parties.—~[ nub mit that the entira 
elaim is barred and that the view taken by 
the lower Oourt is right. Time began to 
ran against the plaintiff from the date of the 
first instalmont in default, ozz., Ist Agraha- 
yan 1323 B. S. The suit was filed on the - 
Zod Agrahbayan 1327 B.S. TI submit the 


| 8289, therefore, becomes slearly barred by 


limitation. Tae plaintifi’s sauso of action 
for the entira elaim assrued due on the date 
of the first default and three years’ rule of 
limitation began fo run from that ‘date. I 
sabmil the mere fast that the plaintiff did not 
institute suit on the date of the first defanlt 
does not in law oonstitute weiver. I rely 
upon the deosisions reported as Abinash 
Ohandra Bose y, Bama Bewa (2), Girindra 
Mohun Roy Ohowdhury v, Bocha Das (3), Mon 
Mohun Roy v. Durga Ohurn (4), Jadab 
Chandra Bakshi v., Bhairab Ohandra Ohucker- 
butiy (5) Te desision in Rup Narain 
Bh. ttacharya v. Gopi Nath Mandol (1), sited 
by the other side, has not been followed in the 
subsej;uent cases. That ease has been eon- 
sidered in Abinash Ohanira Base v, Bama Bewa 
(2) and has been dissented from, The sase 
of Ohunder Komal Das v. Bisassurree Dassia 
(6), whieh was referred to in Abinash Ohandra 
Bose v. Bama Bewa (2), was also dissented 
from in subsequent sases. Refers to Mon 
Mohun Roy v. Durga Charn (4), Hurri Pershad 
Ohowdhury v. Nasib Singh (7), Joyanuddin 
Khan v, Jamiruddin Sarkar (8). In the ease 
in Rup Narain Bhattacharya v. Gopt Nuth 
Mandol (1), the previcas desiatons leading to 
opposito eonsinsions were not sited and the 
fast that the sase of Ohunder Komal Das v. 
Bisassurres D uta (6) had bsen dissented from 
in subsequent oases was apparently not 
brought to the notioe of the learned Judges 
desiding the sase. Theres are'a series of 
decisions in my favour. The oase of Rup. 
Narain Bhattacharya v. Gopi Nath Moniai 
(L) stands alona and has nownere bean 


(2) 4 Ind. Oas. 17; 13 O. W. N. 1010. 

(8) 1 Ind. Oas. 49; 36 U. 394; 9 0. L. J. 226; 
W. N. 1004. | 

14) 15 0, 694; 7 Ind, Dao. (N. s.) 919, 

(5) 310, 297, f 

(6) 180. ù. R, 343. | 

(7) 21 0. 542; LV Ind Dea, (N. 5.) 992, 

(8) 37 Ind, Oas. 916; 21 O, W. N. 835, 
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— I wonld, therefcre, submit that 
t e desision of the lower Court was right and 
1n gesordanee with law. 


Babu Girija Prosanna Sanyal, in reply.— ` 


oe the oase involves a complieated ques- 
— ae is fit for a reference to the 

JUDGMENT,.—In this sase the plaintiff 
sued upon a bond under which the payment 
was provided for in three instalments, 
namely, Ra, 3l in 1333, and two other 
instalments of the same amounta in 1324 
and 1325, and it was also provided 
that in ease of default the amount of the 
instalment in arrears should earry interest 
at the rate of one anna per rupee per 
-mensem and that the ereditor would have 
further the option of suing for the entire 
„amount of the bond with the stipulated 
| Interest on the arrears. 

The lower Court has dismissed the suit 
on the ground of limitation. lt appears that 
the default was made in the firat instalment 
and in a0 far as that is soneerned, the olaim 
is admittedly barred. The question arises 
as to the sesond and third instalments, I have 
been referred to a number of eases of this 
nabure desided by this Oourt bearing on the 
“ point, and the learned Vakil has relied 
‘mainly on the ease of Rup Narain Bhatta- 
oharya v, Gopi Nath Mandol (1), That deei- 
sion purports to be based upon other deai- 
sions of this Oourt, whieh outweigh what 
appears to have been the opinion of the 
learned Judges who heard that appeal, end 
the ease itself has been referred to in other 
desisions of this Court, and in particular the 
ease of Abinash Ohandra Bose y, Bama Bewa 
(2) and the ease of Girin?ra Mohun Roy 
` Chowdhury v, Bocha Das (3), It is pointed out 
in the former of the last mentioned cases that 


the decision in Rup Narain Bhattachary.- 


v. Gopt Nath Mandol (1) was arrived at 
without referense to many-other eases desided 
; by this Court leading to the opposite sonsla- 
‘Bion and that one of the oases relied upon 
— the learned Judges, namely the ease of 
i under Komal Das v. Bisassurree Dassia({>),haa 

een dissented from. Ia that state of affairs 
I think that in this ease L ought to follow 
the oases mentioned in Abénash Uhandra Bose 
v. Bama Bewa (2) and Gerindra Mohun Boy 
Ohowdhury v. Bocta Das (3), and in taat 
visw I upaold toe dasisioa arrived at by 
éhe lower Cours and diseharge this Rule 
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with sosts, the hearing fee being assessed 
atone gold mokur. ; 


Z, Ee: Rule disoharged. 


ALLAHABAD HIGH COURT. 
Secon Orvit APPEaL No, 408 or 1902. 
Desember 8, 1921, 
Present:—Juatiee Sir P. O. Banerji, Kr., 
Mr. Justiee Piggott and Mr. Justiee 
Walsh, 

SHYAM LAL—Dzérenpaxt— 
APPELLANT 
versus 
Musammat LALLI AND anOTaER— 

Pu «INT i FFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, 4. Be 
Leave to sue in representative character—Notice, 
necessity of—Court, duty of—Omission to issue notice 
—Irreguiarity—Remedy Procedure. 

The provisions of Order IL, rule 6, of the Civil 
Procedure Ocde as to the issue of notice in a suit 
brought in & representative capacity are peremptory 
and a Court is bound to issue notice as required 
by therule if it omits to issue notice, it commits 
an irregularity and & grave irregularity, and 
the proper course to follow for the Appellate Oourt 
in guch a case is to send back the case to the Court 
of first instance, with directions to take up the case 
at the stage at which it ought to have issued notica 
and to issue notice aud then proceed with the suit 
and re-try it. [p 260, col. z; p. 241, col, 1.] 

Makh Lal Singh v. Jagdeo Tewari, 85 O. 10921 
followed, i 

Jawahra v. Akbar Husain, T A, 178: A.W. N. (1884) 
324 4 Ind. Deo. ix. s.) WO F. B.), Gulbe v. Basanta, 
5 Ind Cas 547; 32 A. 284 7 A. L. J, 358, Dhunput 
Singh v. Paresh Nath Singh, 21 O. 180 at p, 187; 10 
Ind Dao. N. 8: 702, referred to, 

No Court should overlook or omit to carry out 
what the law requires. [p 291, col 2) 23 

Per Walsh, J. —rermission in terms of rule 8 of 
Order 1 toa plaintiff to sue in a representative 
capacity is fundamental to represeotative pros 
cedure <A vourt has no jurisdiction to iguore or 
to break its own rules or to grant the decrees in the 
face of a breach of law. Lp 202, col. i] 

Sesood appeal Irom & dearee of the 
LDiatriot Judge, Ages, dated the 26ta of 
February 149, 

Mr. Barnandan Prasida for Mr. Narain 
Prasad dstnuna, for the Appellant. 

Mr. Mangat crasid BShargawa, for the 
Raspondents, 

i JUDGMENT, 

Bisvitusl, J.—in cna Jiag of Agra thare is 
à Mohalia oalled Mohalla Poorabyan, in 
whiea thera is a platform. Tj) the west of 
that platform is the house of the defendant 


-and between the hone and the platform 
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there was a wall in whieh, asoording to- tha 
lower Appellate Court, there was a niobe 
whioh was worshipped by some residents 
of the Mohalla. The 
instituted by two persons residing in that 
Mohalla, one of whom stated that her father, 
one Pooran, had made a dedication of the 
land on whieh the platfom exists to a 
deity ealled.Bhuinya and thar the platform 
had been built -on the land and had been 
used by all the residents of the Mohalla, 
The other plaintiff, who is a resident of 
the Mohalla, also made statements to the 
same effect. Their eomplaint is that the 
defendant has set up:a door in his wall and 
“has also opened ont a portion ofthe wall 
whioh separated his house from the chabutra 
“ind bas thereby opened a passage dver the 
chabufra, They aesordingly instituted the 
present suit for an injusotion restraining 
the defendant from passing over the 
chabutra. They also claimed to have the 
wall alleged to -have been pulled down by 
the defendant re built. The plaintiffa dis. 
tinetly stated in- their plaint ‘that they 
instituted the suit under Order J, rule 8 of 
‘the Ocde of Oivil Procedure, on behalf of 
‘ali ‘the residents of the Mohalla who are 
interested in the platform, ‘“With:the plaint 
they filed an application asking for leave, 


under Order I, xole-8 of the Code of Oivil © 


Procedure, to bring the snit on behalf of 
all .the-residénts of the Mohalla. The Court 
granted the leave asked for and made an 
order ‘to-the effect that an advertisement 
should be made -giving notice of the-snit 
apparently to all persona eonserned, As a 
matter of fast no:notiea was iesued and no 
‘advertisement::was made as dirested by the 
Oourt. The lower Appellate Court seys.that 
this omission was due to the negligence of 
the offisials of the Court, In the Court of 
first instance, however, no question was 
raised by the defendant onthe groond that 
po notiee was issued, The defenee was that 
„the platform and the site of it belonged to 
the defendant as his own private property 
and that he was entitled to use it for 
passage into bis own houae. The first Court 
proceeded to try this point and finding for 
the plaintiffe, made a decree against the 
defendunt. On appeal the question was 
raised whether the omission fo issue a 
notices was fatal to the suit. That Court 
‘held against- the defendant on the point, 
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and on the merita agreed with the Court of 
first.instanse that the platform was used 
by the residents of the Mohalla as a shrine 
and was in fasta shrine to whieh the defend. 
ant had no title. On sesond appeal the 
question was sgain raised that inasmueh as 
notise was not aetually issued as required 
by Order J, rule 8, the suit onght to have 
been — The ease has been referred 
to a larger Beneh by the learned Judge 
‘before whom the sesond appeal same on for 
hearing, and he apparently was of opinion 
that there was some eonflict between the 
ruling of the Fall. Beneh of this Court in 
Jawahra v. Akbar BRusain (1) and Gulba vy, 
Basanta (2). These two sases bave also, been 
referred to in the argument before us and, 
in my opinion, the question we have to 
deside in this appeal was not considered 
and desided in those two eases, In the Fall 
Beneh case the real point whieh was deaided 
was whether the plaintiffe sould maintain 
the suit, and it was held that they were 
competent to do so in their own individual 
right and the question of their representative 
not determined, The same 
was the oase with the other ruling mentioned 
above, in that ease also it was held that 
Order J, rule 8, whish aorresponds to seetion 
30 of tbe former Oods of Oivil Proeedure, 
did not apply to that case and that the 
plaintiffs were entitled fo maintain this anit 
in their own right. There is, therefore, no 
soL fliet, in my opinion, between the two 
rulings to whioh I have referred. The real 
point to be sonsidered is whether the | 
omi:sion of the Court to issue notiee as 


‘required by Order J, rule &, vitiates the 


whole suit and entails a dismissal of it. In 
my opinion the result of the omission to 
issue notice is nob the dismissal of the suit, 
it is an irregularity committed by the 
Court whish omiited to issue the notiee, 
Order I, rule è, requires that when a plain. 
tiff brings a suit in his representative 
capacity, he must first obtain the leave -of 
the Court to bring sueh a suit and when the 
leave is granted, the Court shall issne notice 
that the suit has been instituted. The pro« 
visions of the section as to the issue of 
notice are andoubtedly Peers and the 


(1) 7A, — A. W.N. tiene) $24; .4 Ind. Ded. 
(x, 8.) 390 (F. B 


(2) 82 A, 284; 5 Ind. Cag, 647, 7 A, L, J. 233, 
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Court was, therefore, bound to issue noties as 
required by the rule. If the Gourt omitted 
to issue notice, it eommitted an irregularity 
and a grave irregularity, which might ba 
remedied by the Appellate Court sending 
bask the oase to the Court of first instanse 


to somply with the requirements of the law.. 


‘A number of rulings huya been sited to ng, 
but the only one whish seems to me to 
approash the ease most nearly ia the decision 
of the Calentta High Court in Muth Lal 
Singh v, Jagdeo Tewari (3), 
Appellate Court had dismissed the suit on 
the ground that notioa had not baen issued 


by the Court of first instanas, as required by, 


the seetion whieh governed the sase. It 
was held that the suit ought not to hava 
been dismissed, but the Oourt, remanded ths 
ease in order that the irregularity eommitted 
by the Court of first instanoa might be 
remedied by the issue of noties, It seems 


to me that this is the proper view to take. 


of tte matter now before us and as the 
Court of first instanse omitted to issue notisa, 


the right sourse would be to send baok the. 


ease to the Oourt of firat instance, with 
directions to take up the case at the stage 


at whish it ought to hava issoed notiss and. 


to issue notise and then prossed with the 
- suit and re-try it. I think this is what 
should bs done in all saces in whieh an 
omission of this kind oseurs. T had, how- 
ever, aonsiderable hesitation in sending bask 
the ease fo the Court of first instanes, 
inasmuch as it seems to me that this irre- 
gularity did not affeob the oase on tha 
merits, It was not the defendant’s eon- 
tention that he had the permission of the 
other residents of the Mohalla to open a 
door; on the eontrary, he was repudiating 
the righta of the residents of the Mohalla, 
who alleged that the platform in qaastion 
was a shrine whieh was held by all of 
them for general worship, The defendant 
slaimed to ba the owner of the land and, 
therefore, the omission of the notiaa did 
not, in my opinion, prajudise him on the 
merits; I am also of opinion that no 
question of jurisdistion was involved in 
the sase. The learned Mansif was aom- 
petent to hear the suit, but he only som: 
mitted an irregularity in the exersise of 


(8) 35 0. 1021, 
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hi; jucisdistion. Howevar, as my Isarasl 
esilerga33 ava of opinion that the mg 
should g3 bask to ths Oouct of first 
instanss in order that the provisions of 
law should bə oomolisd with and that na. 
Gourt should overlook or omit to earry 
ont what the law requires, I om prepared 
to agree to an order ramanding the e330 
to the Coart of fratinstausa for the pur- 
pase msntioned above. 

Piagirt, J,—I oonsur generally in what 
has just bogn said, I felt impressed by 
the arguments basad on the wording of 
sestion 99 of the Oodeof Oivil Prossdura, 
and undoubtedly one would hasitats about 
having a re-trial of a anit of this Harb 
in view of the pleadings and of the oas 
ast up by the defendant in the Trial Oourt, 
if ib were possible to do so, My real 
difisulty in thia oase is that I think that 
in a sense a question of jarisdistion is 
involved: that is to say, if the plaintiffs 
are to be allowed to sue in a rapre3en. 
tativa eapasity and if there is a deseree in 
their favour at all on this olaim, it must ba 
a desres granted to them in a representative 
sapasity. The Court below gave them the 
required permission, but neglected to eomply 
with the mandatory provisions of the law as 
to the prcasdure to be followed in order to 
make sush permission effestive. Iam mush 
imprassed by the view taken by the Isarned 
Judges in Dhunput Singh v. Paresh Nath Singh 
(4), whera they suggast that any permission 
granted prior to the issue of noties required 
by what is now Order IJ, rule 8 of the Civil 
Prosedure Oodo, is subjest to the rasnlé of 
the issue of sush noties, In effaat I am 
inelined to doubt whether in the absenes of 
such uotise, the plaintiffs oould hold any. 
thing more than a sonditional permission to 
sug in a represeataiiva eapasity, granted 
anbjest to nesassary conditions whieh wera 
If so, it beaomes doubtfal 
whether the desrse in their favour, as it 
standa, is really a desres granted to them 
acsording to the torms of theirelaim, that ia to 
say, in a representative sapasity. I fesl elear 
in my own miud that, if I had been sitting 
in plase of the learned Distrist Jnige of 
Agra asa Court of first appeal, I would haye 
deslined to bring this partieular ease Within 


(4) 21 0.1180 at p.J187; 10}Ind{Deo.'(n, a) 762, 
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the weope of sestion 99 of the Civil Prose icre 
Code and would have sent it baek to the 
learned Munsif, with a direation to obey the 
elear provisions of the law. I prefer to do 
as a Court of seeond appes!] what I think the 
lower Appellate Court should have done and 
fer this rearor, Ithink, the order whieh 
cught to be paseed is as suggested at the 


aloro of the judgment of Mr, Justice 
‘ Banerji, 
| Waru, J.—I agree with the order 


propoeed, My opinion is that negligence to 
eomply with the provisions of Order I, rule 8, 
is fatal to the granting ofa decree to a 
plaintiff as representing the inhabitants of a 
Moballa, eveh as the plaintiffa seek and bave 
obtained, With regard to the suggestion 
that this point does not affect the merits of 
this partiaular ease or the jurisdistion of 
the Court under sestion 99 of the Civil 
Procedure Oode, my view is that it does 
both. Permission in terms of the rule is 
fundamental to representative procedure, 
The Court has no jurisdiction to ignore or to 
break its own rules or to grant the deeree in 
‘the face of a breach of law. No doubt in 
this ease if was anoversight by the Court, 
That makes no differenee. Wedo not know 
whether the plaintiffe’ slaim to represen! the 
whole olass ie well-founded in faet, and the 
Court on hearing objestions might refuse the 
permission sought to sue in a representative 
eapaoity, I am quite satisfied that the 
dismissal of this suit would baye bound all 
the elas whom the plaintiffs elaim to 
represent. If the suit is either decreed or 
diamissed without notice to the elass whioh 
is supposed to be represented, their mouth is 
elosed. They might, no doubt, seek by 
applisation to set the deres aside. In my 
opinion we ought not to pass a deeree whieh, 
we aleo think, ought to be set aside if it was 
. objested to. The objeetion should presede 
and not follow the deeree. JIagree with Mr, 
Justioo Banerji that there is no sonfliot bet- 
ween 32 Allahabad (2) and 7 Allahabad (D), 
‘but there is direst eonflist between the head- 
‘notes, I am now satisfied that the head-note in 
82 Allahabad (2) is wrong and misrepresents 
the desision. It says that the Oourt desided 
‘that where numerous persons are similarly 
‘interested in the subject matter of the sait a 
aunit brought by one or more of the persons 
for the protestion of the rights of all is not 


bad mérely because the plaintiffs have not . 
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obtained permirs'on, The insertion of the 


“ word ‘all’ in that head-note alters the entire 


desision. The word is not to be found in the. 
judgment, and it is slear on examination 
that the Court was dealing with a suit by — 
some members suing intheir own right and 

not on behalf of all the members of the 
sommupity. The ease was relied in argu- 
ment before me as binding upon me and I 
was misled by the head note into thinking that 
the ease eonflists with the prineiples laid 
down in 7 Allahabed (1). I merely mention 
thia faot beeause the expression is repeated 
twies in the Oaloutta desision (3), To say that 


“Order I, rule 8, is not peremptory is likely to 


exeate misunderstanding by persons who do 
not nnoderstand what is really meant by the 
desision, If there were no provision upon the 
subjeat in the new Code, the old Ocde, whieh 
sompelled everybody who was interested in 
the subjeat matter of the suit either to join’ 
as plaintiff or as defendant, would 
presumably be followed. It is the duty of 
the plaintiff who makes an applieation, 
unless he san some within sush express 
provision to enable him to sne in hig 
representative sapacity, to join all persons 
as parties in his snit. Order I, rule 
8, enables him with the permission of 
the Court to dispense with that whish would 
otherwise be neeessarily binding upon him, 
namely the joinder of other members and 
to sonfine the elaim to himself, 1 agree that 
the oase ought togo baek to the Court of: 
first instanes. 

By tun Coort.——The order of the Court is. 
that the appeal is allowed, the deerees of the 
Oocurts below are set aside and the ease is re- 
manded to the Court of first instanee throngh 
the lower Appellate Court, with direations to 
restore it to its original number in the 
register and to try it after isane of notiae as 
required by Order I; rule & of the Code of 
Oivil Prosedure. The-sosts of thig appaal 
will follow the event, 


J. P, < 
Apperl allowed; 
Oase remanded, 
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OALOUTTA HIGH OOURT, 
APPEAL prom Appetuace Deozse No, 1550 
or 1919. 

May 10, 1921. 

Present :-~Sir Lancelot Sanderaon, Kr., 
Chief Justice, and Mr. Jyatiee 

Riehardaon, 
SHIB NARAIN PAL—PcatrtiFe 
~ APPELLANT 
. versus. 
RAM BILASH MARWARI AND ANOTHER 
— D EFEN DAN TS-— RESPONDENTS, 


Oontract—-Sale of goods— Property in ascertained 
goods, when passes to buyer— Failure to pay pure 
chase price, whether entitles seller to put an end to con 
tract—Qontract Act (IX of 1872), s 107, when 


applicable—Notice of intention to re-sell.—Profit upon ‘ 


re-sale, when cannot be recovered by buyer—Contract, 
construction of, . 

A contract between the plaintiff andthe defend. 
ants contained ina letter written by the former to 
the latter provided as follows :—“I takea settlement 
on puroLase of all burnt steam and new coke in 
your Oheptaria Colliery at the rate of rupee one 
annas seven per ton at the mouth of the pit......... 
1 shall pay off your dues at the said rate, on 
account of the despatch of each successive waggon, 
I shall be entitled to keep in arrear the dues in 
respect of one waggon, I shallnot be entitled to 
keep in arrear the duesin respect of the second 
` waggon, If the dues on account of two waggons 
fallin arrear, you will be entitled to deduct the 
price of the two waggons oat of the eum of 
Rs. 201 which I have this day.paid you as 
advance ........} and further to forfeit the balance 
and shall be entitled to sell the coal, eto., remaining 
in stook on my account, I shall be responsible for 
any profit or loss arising thereby.” The plaintiff 
removed about 9 waggons of coke, but did not pay 
its price in accordance with the terms of the gons 
tract. The defendants thereupon deducted the 
price of the 4 waggons of coke from the advance 
of Rs 201, re-sold the remainder of the coke to 
third persons and putanend to the contract In 
a auit by the plaintiff for damages for breach of 
contract. 

Held, (1) that under the contract, the subject. 
matter of the contract being ascertained goods, 
the property in the coke passed to the plaintiff and 
that after the purchase the coke in stook was the 
plaintifi’s and that when he failed to pay the pur- 
chase price of the contents of the 9 waggons in 
accordance with the contract, that initself, apart 
from ths other provisions of the contract, was not 
sufficient to entitle the defendants to put an end 
to the contract, but thatthe plaintiff's failure to 
pay for the coke taken by him would give the 
defendants a right to put in force the other pro- 
visions of the contract, namely, to forfeit the 
balance of the deposit and to sell the remainder 
of the coke in stock on account of the plaintiff; 
[p. 265, ccl. 2,] 

2) that althongh the defendants could not rely 
upon section 107 of the Contract Act, because the, 
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provisions of that section could only be made applie 
cable when notice hal baen given by the seller to 
the buyer of his intention to re-sell after the lapse 
of a reasonable time, yet having regard to the terms 
of the contract itself, the plaintiff was notto have 
the profit upon the re-sale and in the circumstances 
which kad happened, it must go into the pocket 
of the defendants and could not be recovered by 
the plaintiff. [p. 266, cols. 1 & 2.) 

Appeal against adeeres of the Subordi- 


nate Judge, Sesond Oourt; Burdwan, dated 


` the 22nd April 1919, affirming that of the 


Manaif, Additional Court at Assansole, dated 
the 23rd April 1918, 


FAOTS appear from the jndgment. 

Babu Bepin Bekari Ghosh (vith him Babu 
Gopendra Ohunder Das), for the Appellant,— 
The Court below dismissed my suit for 
damages on the ground that the suit is 
barred by limitation under the provisions of 
Artiola 118 of the Limitation Astand further 
on the ground that the plaintiff having broken 
the terms of the sontraet, he was not entitled 
to any damages. In this oaso the plaintiff 
gave a notiag to the defendants on the 12th 
of August 1914 to «che offest that the 
defenda:ts had unlawfully prevented the 
plaintiff from taking any more soal, and in 
reply thereto the defendanta on the i4th day 
of September 914 wrote that the aoal ba. 
longed to them and not to the plaintiff. Thus 
it is elear thas on and from the 4th day 
of September 1914, the detention of the soal 
by the defendanta beeomes unlawful and 
my eause of astion aesrues from that date, 
The esse would have been otherwise if 
the defendants had stated in their said 
letter of the 14th September that they were 
entitled to the detention of tha ooal as 
vendors and having tkeir lien on it. The 
letter runs thus “...........my slient refuses 
to give you any more aoal.,....” This 
amounts to an appropriation of any goods by 
the defendants, and limitation runs from the 
date when the detention besomes unlawful. 
Henes Artisle 49 of the Limitation Aot 
applies and the suit is not barred. 

[ Rickaxpsos, d —This Artiole applies to an 
astion of detinue. 

[Sanne sson, O. J.—My learned brother says 
where there is no sontract and there is 
a wrongful detention | 

Solovg as ther: was no denialof mp r ght 
ta tho property, I sould nnt say that the 
detention was wroogtul It is not a aage 
of a breaeh of contrast beeauce the defendanty 
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bad nothing fo perform after ‘the ale. 
They hays performed their part. of the, eon- 
tract, Refers ko Artisle 120 of the Limita- 

‘tion Ast. In any cade’ the duit is not barred: 

l Here the property i in the goods’ gold pasted 
to my olient, and the learned, Subordinate 
Judge erred in law in holding -fhat the 
defendants were not bound to fulfil their 
part of the eontrast, I submit that there is uo 

part left for the defendants to perform. 

Assuming that they had their part 
to perform, they were not entitled to 
repudiate the sontraet on the ground of de- 
fault of payment, I wonld réfer to your Lords 
ships the opinion of Lord Buek master on this 
point in a sase reported ds Rash Bekary Shaka v. 
Nritiya Gopal Nundy (2), On the basis of 
the eontrast the title passes to me. It may 
be sonseded that the défendants had right 
of detention, but when they denied my title 
to the property; my sauce of action acerued, 

Now as the goods passed to me, there was 
nothing on the part of the defendants to be 
performed with referense to the sontrast. 
The remedy provided in the contrast was 
that they would sell the property "on my 
aesount” and eredit me for the profit and 
debit me for the loss. 

(Refers to section 107 of the Contrast Ast.) 

[Riosazoson, J, —That sestion gives a 
power of re-sale where there is no oontrast, 
In this ease there is a eontrast, Again to 
have the benefit of sestion 107 the defendant 
muat give notise to the plaintiff (the buyer) 
of his intention to re-sell the goods after 
the lapse of a reasonable time to be given 
to the buyer for the payment of purehase- 
money. 

Moreover, this is an action of trover, if I may 
say 60, not an astion of detinue as suggested 
by your lordship. There is sa conversion óf 
my goods. 

Babu Mohendra Nath Roy (with him Babus 
Manmotho Nath Roy and Sisir Kumar Qan: 
guly), for the Respondents, The suit is one for 
damages for breseh of sontract. Paragraphs 
6; 7, 8 and 9 of the plaint clearly show that, 
My Jearned. friend now wants to sonvert his 
suit for damages into one for assounts: 

[Saxperson, O. J. -This suit is framed in 
inartiatis language. Thereis an allegation in 
the plaint that there were 2, OCO tons of plaint. 
iff's eoa]; Itig not an allegation of eonversion, 


(1) 83 0, 477 at p. 485; 2 0. L. J, 249, 
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whether this suit is based on contrast or on 
tort? } 

The contrast, when eonatrued, shows that 
the rights and liabilities of the parties do not 
stand higher than those contemplated in 
seation 107 of the Contrast Ast. The proper 
construction of the passage “I shall be 
responsible for profit and loas, etg.” is that 
the buyer shall remain responsible 
for any profit or loss to the seller, The 
buyer shall see that thé seller is not put 
to any loss, It does not contemplate 
a ease of re- sale, wheré if the ré-aale resulta 
Im profit, the profit is to go to the buyer. 

[Sanoensoy, C,J.—Your dlients, if they 
Wanted to set under seetion 107, Contract 


Act, òught to have given a notices to the 


plaintiff and reasonable time, ‘cr iE they 
wanted to aot under the gontrast, they sould 
re-eall éyen without notice, but 3 your Clients 
did, not do either, | 

My. elienfs’ re-sold the ouds: The 
dontradé (Exhibit A); properly ‘interpreted, 
would entitle wy slients to, refugé fo, deliver 
thé ocal to the ‘plaintiff on his: failure to 
pay the prise under the. teria of thd son- 
trast, and to re-sell them and to mike the 
plaintiff liable for A any logs sustained by the - 
defén ants-i in ease of such re-sale, but the said 
éontrast in fo way entitles the plaint to 
také ‘any profit if it furnd out that the 
defendants get profit from suh ré-sale, 

Babu Bepin Behars Ghosh, in reply;—The 
defendants did not ast under the provision Df 
Seotion 107, Oontiaet Ast, In English law 
the geller aéts as agent of the buyér and sells 


as sush agent. . 
JUDGMENT. 

_ SAÑDÁRSON, O. J. —TPHid is dn sppéal from the 
judgment of thé Isarned Subordinate: Judge. 
of Burdwan, who desided in favour of the 
défendants that the plaintiff was not entitled 
to any datiages i in thé suit whiéh was institut- 
éd: “In this mattor the Iéattied Judge held, 

, that the suit was barred by limitation : 
and, ' pesondly; he held that inasmush as the 
plaintiff had brokèn thé tering of the 
sontrast, the defendants were not bound 
to fulfil their part of the sonirast. 

- Fhe matter arosa out of & sontrast of 
whieh the Iddrnéd Vakil; appearing for the 
appellaut, Has givéh uá à translation, the 
seouracy of whish is not disputed, lt pro- 
vides aş follows.:. (this was mw letter to 
the Qşfendanta) "I take 8 settl¢ment on ‘ 
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furcbace of all burnt steam and rew 
eoke in your Ohaptaria’ Colliery at the 
rate of rnpee one annas seven per ton st the 
mouth of the pit. I shall pay for loading 
and earting, I shall pay for winnowing-the 
burnt ocko and for burning new soke, You 
(č; e., the defendants} will keep and pay a 
man for supervising the things in the pit, 
‘T shall pay my men for doing my work, I 
shall superintend so that no soal is destroyed 
or stolen at the month of the pit or on the 
‘roads or in the depôt. I shall be entitled to 
use all waggons that may be supplied by the 
Railway Company on your siding for, the 
purpose of sending my soal, I shall report 
fo you as waggons are despatehed.” Then 
ome the important paseages: “£ shall pay 
off your dues at the said rafeof Re. 1 annas 
saven only per ton, on assount of the 
despateh of saeh successive waggon, I shall 
be entitled to keép in arrear the dues in 
reapeat of one waggon, I shall not be 
entitled to keep in arrear the dues in reapest 
of the seeond waggon. I shall immediately 
pay you up. Jf the dues on aesount of two 
waggons fallin arrear you will be entitled 
to deduct the pries of the two waggons out 
of the sum of Ra, 201 (whieh I have this day 
paid to you as-.advanes and the reeeipt of 
whieh yon have given this day to me, the 
said Sri Sibanarayan Pal) and further to 
forfeit the balanee and shall be entitled to 
sell the soal, &%. remaining in stosk on my 
aogount, I shall be responsible for any 
profit or logs arising thereby.” 

he fasts whioh are necessary for me to 
mention for the purpose of my judgment 
sre as follower; It appears that the plaintiff 
removed abort 9 waggon loads of this eoke; 
he paid Rs, 20 only whieh, we are informed, 
would not cover the priee of more than one 
waggon; even if if covered the prise of the 
sontents of one waggon, it is not disputed that 
the plaintiff did not pay the price of the coke 
whish he removed in ascordanee with the 
terms of the sontrast, That breash of the 
sontract on the part of the plaintiff entitled 
the defendants to dedust the priog. of the 
sonténts of the 9 waggons from the deposit 
of Rs. 201, whieh in faet the defendants 
alleged that they did; and’ Mr. 
appeared before us for tha respoudents 


asserted that the prise of the soke in’ the 9. 
Waggons would amount to sum whioh’ 
would tiéarly absorb the whole of the deposit; 
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at all events, the balanée of the deposit aftor 
dedasting the pries of the 9 waggon loads was 
a small amount. In eonsequense of the plaint- 
ift’s breach the defendants would, iù my jndg- 
ment, be entitled to sell the remainder of 
the soke in stook, Lagrae with the argu- 
ment of the learned Vakilfor the appellant, 
that under this sontrast, the subjest-matter 
of the sontrast being assertained goods, tha 
property in the aoke passed to the plaintiff 
and that after the purehase the soke in 
stosk was the plaintiff’s ocal and that when 
he failed to pay the purehase prise of the 
sontents of 9 waggons in assordansa with 
the sontract, that in itself, apart from the 
other provisions of the contrast, was not 
saffisient to entitle the defendants to put an 
end to the contrast, The plaintiff's failure to 
pay for the cska taken by him would, in my 
judgment, give the defendants a right to 
put in forae the other provisions of the 
sontrast. The other provisions ofthe son- 
trast were, first, to forfeit the balansa of the 
deposit and to sell the remainder of the eoke 
in stook on aeseount of the plaintiff, The 
defendants did sell some of the ooke, as they 
allege, amounting to about 9 waggon loads 
and the remainder, the defendants alloge, was 
stolen by thieves: Whether those fasts were 
true or not, I express no opinion, basangg 
there is no finding upon that point, and we 
are not in à position fo exprass any opinion 
upon it, but for the purpose of my jadgment 
it is not material to go into that part of the ` 
ease, The question is what would be the 
result under the terms of the contract, if and: 
when the defendants re-sold the remainder 
of the oke in stok, In my judgment that 
depends upon two sentences: (4) “You (i.e, 
the defendants) shall be entitled to sell the 
coal remaining in stook on my assount ;” and 
(g) “I (te, the plaintiff) shall be res. 
ponsible for any profit or loss drising there. 
by.” The learned Vakil for the appellant, 
on the ons hand, has argued that that means 
that the remainder of the stoek should be 
sold on aasount of the plaintiff, by the 
defendants as agents for the plaintiff, and 
that the profit and loss arising upon sueh 
re-sale should be the plaintiff's, that is to say, 
if there were any loss the plaintiff shonld be 
liable for it; on the other hand, if there werg 
any profit the plaintiff should -be orediteg 
with the profit, On the other hand, the 
learned ` Vakil for the respondenta hag 
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argued thatthe words “I shall be reepon. 
sible for any profit or loss arising thereby ” 
really mean very mush what is provided by 
seation 107 of the Oontraat Ast, namely that 
on the re sale the loss, if any, should be borne 
by the plaintiff; and that if there were any 
profit, it would go into the posket of the 
sellers, víz., the defendants. 

I ought to have said that it is elear that 
the defendants sannot rely upon sestion 107 
of the Contrast Ast, beeause the provisions 
of that sestion ean only be made applieable 
when notise has been given by the seller to 
the buyer of his intention to re-sell after the 
lapse of a reasonable time. No snoh notise 
was given in this case, and, therefore, the 
defendants are relegated to the righta whioh 
they have under the eontract. -~ 

In my judgment it is impossible to say, 
havirg regard to ths -terms of this eontrast, 
that the plaintiff ia to have the profit upon 
re-sale, I think the words “I shall be 
responsible for any profit and loss arising 
thereby” are so insonsistent with the plaintiff 
being sredited with the profit upon the re-sale 
that they sounterbalanee any argument 
whish may be adduced in favonr of tha 
plaintiff by reason of the words “on my 
asaount.” 4 agree, if I may say so, with the 
learned Vakil for the sppellant that the 
words “on my sesount *- tend in the 
plaintifi’s favour; but we have to sonstrue 
the eontrast as a whole, we have to 
_ give the best meaning we sean to the 
different phrases in this sontrast, and I think 
it is possible to give a meaning to the words 
“ on my aseount” in this sense, vis, that it 
was intended that the defendants, in the 
eireumstaneer that happened, should re sell 
the remainder of the stosk “on aseount of the 
plaintiff” and that the defendants would be 
able to givea good title to the purehaser as if 
the plaintiff was himself . selling it, The 
produetion of this dooument to a prospective 
purehaser from the defendants would satisfy 
him that the defendants bad authority to 

sell the remainder of the stoek and to give a 
good title to the stoak on behalf of plaint ff. 
Then, with regard to the words “I shall be. 


responsible for any profit or -loss arising 


thereby,” 1 am unable to say that these words 
mean that the plaintiff is to get sredit for any 
profit whieh would arise-from the re sale, 
The’ learned Vakil wanted to interpolate 
words there. and read the sentences as foltows: 
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“I shall be entitled to any profit and raspon- 
sible for any loss.arising thereby.’ Thatis a 
eonstrastion whieh, i think, would be making 
a new eontrast for the parties instead of 
interpreting the eontrast whieh the parties 
made, If the above sonstrustion be the true 
eonstruetion of the sontrast, then it is uns 
neesessary for us to enquire whether upon the 
re-sale the defendants - made any profit, 
besause it would go into the defendants’ 
posket, nor is it nesessary for ua to diree§ 
an enquiry as to how mash stosk was left in 
September 1914, or as to what was done with 
regard to the soka whieh was left, besause, — 
as I have pointed out, if there has been a 
resale any profit arising therefrom, in the 
eireamstanees whish have happened, muab 
go into the posket of the defendants ard eane 
not be resovered by the plaintiff, 

Consequently, in my judgment, though I 
do not agree with the ground upon whish 
the learned Subordinate Judge based his 
decision as regards this part of tLe oase, 
io my opinion the sonslusion, at which he 
arrived, was sorrect, vis., that the plaintiff's 
salib must fail, That being my opinion, it is 
not nesessary to sonsider whieh elauae of the 
schedule to the Limitation Aet should apply 
to this sase, 

For these reasons in my "judgment the 
apreal should be dismissed with eosts, 

Ricaarpson, J.—I agree, 

BN. Appeal dismtseed, 
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PATNA HIGH COURT. 
_ Lerrers Parent APPRAL No. 104 or 1920, 
Desember 14, 1921. 
IJ resent :—Sir Dawson Miller, Kr., Ohief 
Jasbies, and Mr. Justiees Coutts. 
KALI DAYAL-—Praintive — APPELLANT 
versus 
UMESH PRASAD ano or. ers — 
De¥ENDANTS— RESPONDENTS. | 


Civil Procedure Code (Act V of 1908), s. 11— 
Evidence Act (I of 1672), s. 116—Res judicata 
and estoppel, diference between— Auction-purchaser in 
execution of money-decres, whether representative of 
judg ment-debtor = “Person claiming through another,” 
meaning of-——Landlord and tenant, decision between, 
whether res judicata in suit between landlord and 
auction.purchaser of tenant's rights—Transferee, title of 
— TA pean, duty of—T ranslation of kanaka . 
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. There is a difference in the principle upon which 
the doctrines of ‘res judicata and estoppel are 


based Res judicaia in this country is founded on the . 


principle that there should be an end to litigation as 
to any issue between the parties when once that 
issue has been directly determined between them 
by a Court of competent jurisdiction, and it affects 
not -only the original parties but ajl others after- 
wards claiming under them and litigating under 
the same title it bars fresh litigation at the 
outset, Estoppelis a role of evidence based on the 
principle that a man who py his acts or statements 
has indaced another to believe a thing to be true, 
should not afterwards be heard to deny the truth 
of that thing to the prejudice of the other who 
acted upon the belief so induced. [p 268, col. 2.] 

No man can transfer to another a better title 
than he himself possesses, [p 270, col, 2.] 

An execution purcharer is the representative of 
the judgment-debtor so as to bring him within the 
rule of estoppel and the principle of res judicata 
[p. 271, col J 

A person claims through or under another when 
he derives his title through that other either by 
assignment, inheritance or sucoession or when he 
holds a subordinate title granted by the other, and 
except in cases specially provided for by Statute or 
common law he can have no better title than the per- 
= — or under whom he oltims. [p. 271, cols. 1 

2. 

' Therefore a purchaser at an execution sale who 
purchases the right, title and interest of a tenant 
judgment-debtor is a person claiming under the 
latter and is bound by the rule of res judicata 
and cannot again in a suit between himself and 
‘the landlords re-open the matters already decided 
between his predecessor-in-title and the landlords. 
[p 271, cols, & 2] 

Lala Parbhu Lal v. Mylne, 14 C. 401; 7 Ind. Deo. 
fr. s : 267 and Debendra Nath Ben v. Mirza Abdul 


Samed Seroji, 1 Ind. Cas. 264; 100, L, J. 150, fol- ' 


lowed, 

Imrit Kooer v. Lala Debee Pershad Singh, 18 
W. R, 20 and Anundoo Moyee Dossee v. Dhonendra 
Chunder Mookerjee, i4 M. I. A. 101; 16 W. R.P, OC. 
19; x B. L. B. 122; 2 Suth, P.O. J. 457; 2 Sar P. C. 
J, 698; 20 E. R 724, distinguished. 

In an appeal whose value does not exceed Rs, “6 
it is the duty ofthe appellant under the rules to 
provide translations of documents upon which he 
wishes to rely and if he does not provide he cannot 
refer to them, |p. 270, col. 1.] a 


Latters Patent Appeal from a desision of 
Mr, Justies Das, setting aside a deeree of 
the Offisiating District Judge, Bhagalpore, 

Mr. S N, Sahay, for the Appellant, 

Mr, 0. 0, Das for Mr, 8, N. Mullecs, for 
the Respondents. 


JUDGMENT, 

Muuper, O. J.-—This is an appeal under the 
Latters Patent by the plaintiff from a desision 
of Das, J.. setting aside the desrea of tha 
Offisiating Distriet Judge of Bhagalpore and 
restoring that of the Mansit dismissing the 
gnit, : 
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The suit was instituted in 1916 by the 
plaintiff, the auotion pursheser at sn exeen- 
tion sale of a holding measuring 35 aeres 
72 desimals, against the landlords claiming 
(I) to set aside a rent-deerce obtained by 
the landlords sgainst the previous tenant and 
(IT) deslaration that the rent of 11 annas per 
bigha ia payable upon & measurement expressed 
in bighas asaording to the Kamarkhole system, 
viz,.57 bigkas 3 co’tas, and not as elaimed by 
the landlords assording to the Kar arband 
system, which amounts to 70 bighas The 
previous tenants were also added as seeond 
party defendante, but are not direeily ine 
trested in the litigation and Lave taken no part 
in this appeal, The present appeal is soneerned 
only with tbe second part of the slaim above 
mentioned, and the question for determina. 
tion is whether the plaintiff's suit is barred 
by the dostrine of res jud'cuta, the issue Laving 
been determined in a previous litigation 
between the plaintiff's predesessors-in- title 
and the landlords, who are the first party 
defendants in this suit, 

. The fasts giving rise to the dispute are 
as follows :—In 1911 the landlords bi ovght 
a enit (No. 496 of 1911) in the Court of the 
Monsif at Bhagslpore against the reeond 


. porty defendants, who may be referred to 


as the tenants, claiming (í) resovery of 
porsession of the land in question, whioh they 


‘described as measuring 70 bigkas aecording 


to the Kamarband system, or alternatively (72) 
assesment of a fair rent. Shortly afterwards 
in 1912 the tenants sued the landlords 
in Title Suit No. 62 of 1912in the same 
Court for a deelaration that the same lande, 
measuring aseording to the Kumarkhole 
system 57 Obighas 3 cctias, were their. 
lakhera? lands. Those suits were tried 
together and desided by the same judgment, 
The tenanta’ suit failed ard was dic missed, 
The landlords’ anit also failed in so far as 
it sought for khas possession, but sueseeded 
on the question of assessment of rent whieh 
was assessed at ll annas per bigha, The 
judgment did not in terms deside the area 
in beghas upon which rent should be payable, 
but in the deeree signed in pursuance of the 
judgment the rent was stated as Rs, 48 
annas Z, being li arnas on 70 btghas, the 
measurement elsimed by the landlords. 

Jn 1914 the landlords sued the tenarts for 
rrtt in Kent Suit No. 11:/31 of 1914, slaim. 
ity ab the rate of Il annas on ‘0 bighas or 
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Rs, $8 2.0 altogether. In that suit an issue 
was raised as tothe number of bigkis upon: 
whieh the rent was payable, the tenants 
alleging tbat the area properly assessable to 
rent was 57 bighas 3 cottas aseording to the 
Kamarkhole sysfem and not 70 under the 
Kamarband system, with a total rental of 
Rs, 35-1-0 after dedueting 6 bigkas a3 not 
fit for eultivation. 

“That suit, ineluding the said issue, was 
desided onthe 13th May 1915 in favour of 

the landlords and against the tenants. 
' + Subsequently on the 20th July 1915 the 
holding was brought to sale by the landlords 
in exeoution of their desree for costs in the 


litigation of 1911 and 1912 and was pur.’ 


ehased by the plaintif. The attashment 
process and the sale oertifiseate in that sale 
indiaated that there was a eharge upon the 
holding for the amount of the rent deeree 
obtained by the landlords in the Rent Suit 
No, 111 31 of 1914. The landlords then put 
in exesation'that rent-decres and again put 
the property up for sale. The plaintiff, after 
an objestion by bim under Order XXI, rule 


58, of the Civil Prosedure Odde had been 


disallowed, deposited the desrétal amount 
under the provisions of sagtion 170 of the 
Bengal Tenancy Ast, and shortly afterwards 
in 1916 instituted the present suit slaiming, as 
already atated, to set aside the desree obtained 
by the landlords in the rent sait of 1914 on 


the ground of fraud, and asking for a deala» 


ration thet the proper area of the holding 
was that arrived af acsording to the Kamar- 
khole measuremant, viz, 57 bighas and not 
70 bighas as previously desided. The sale 
in execution ‘of the rent deores was then 
stayed pending the hearing of the suit, In 
answer to the slaim the landlords pleaded, 
inter alga, that it was barred by the doctrine 
of res judicata as well as by estoppel, and the 
5th and 6th issues framed were stated in 
general terms thus :— 

5. Is the suit barred by thé dostring of 
res judicata P 

6, Isthe anit barred by the prinsiple of 
satoppel P 

The learned Munsif considered that the 
dootrine of res judicat did not apply, but that 
the plaintiff, having pnrehased the property 
with full krowledge bf the eharge for rent, 
tiz, Rs. 48:2 0, deereed in the Rezt Suit 
No, 111/31 of 1914, sould not afterwards turn 
round and be permitted to question the 
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validity of that dearsa and further thaf as 
the rent had also baen settled in the Title 
Suit No. 496 of 1912, alttiongh this might not 
operate ag res judicata, the plaintiff not having 
beena party to it, it was strong evidenses 
against him and that in any sase the prineip!a | 
of estoppel! precluded him from raising the 
quéstion of area and rantal, In ths event 
he dismissed the suit with sosts, l 

Tt is menifeat that the learned Mansif was 
labouring under som3 eonfasion a3 to thys 
prinoiples underlying the dostrine of estoppel : 
and res judicaiz, as has been pointed out by” 
the learned Distriet Jadge before whom, 
the ease wonton appeal. The learned Dis- 
triot Judge same to tha eonelusion thaé: 
the Munsif was wrong in applying the 
dostrine of estoppel and thatif there was 
any estoppel, it was an estoppel by judgment, 
whioh is the satne thing as res judterta, 
With this part of his deésision I entirdly 
agree, The dosfrine of res judicats, ia 
sometimes treated in text-books as a. 
braneh of the dostrine of estoppel and ig 
referred to as estoppel by judgment. The 
dostrine of estoppel, properly so-salled, is 
dealt wth in sestion 115 of the Evidensa 
Act. There is, however, a differande in the 
prinsiple upon whish the two dostrines 
are based. Res judicata in this sountry 
is fonnded on the prinsiple that there 
should ba an end to litigation as to any 
issue between the parties when onae that 
issue has been direstly determined befween 
them by a Court of sompetent jurisdietion, 
and ib affects not only the original parties 
bat all others afterwards élaiming under them 
and litigating under the same title, It bars 
fresh litigation at the outset. Estoppel isa 
rule of evidenee based on the prinsipe that a 
rian who by his dots or statenisuts has 
induced another fo believe a thing to be 
true, sbould not afterwards be heard to 
deny the truth of that thing to ths pre: 
judiee of the other who acted upon the 
belief so induced, 

In the present sase no fasts sre diselosed 
whish would bring the doctrine of estoppel 
into operation, but if the plaintiff i is bonnd 
by the judgments in the previous litigation, 
then the dostrine of ves judicata applies, 
The learned Distriet Judge sonsidered that 
if the présent suit had been betwsan ‘the 
landlords arid the previous tenants, the 
latter would have been affestually mat by 
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the plea of res judicata, and with this 
part of his desision k am again in agree. 
ment, He was of opinion, however, that 
a purehaser at san exeention sale who 
purohased the right, title and interest of 
the judgment-debtor, was not a person 
olaiming under tha latter and was, therefore, 
not bound by the rule of res sudicata and 
might again in a suit between himself 
and the landlords re-open the matters 
already desided between his predecessor: 
in-title and the lendlords. He then found 
as a faet that the Kamarkhole aystem 
of measurement prevailed in the mauzah in 
which the land is stituated and that the 
area upon which rent was payable, expressed 
in bighas, was 57 bighas 3 cottas and 
not 70 bighas. He accordingly allowed 
the appeal to that extent, bat dis. 
missed that part of the olaim whieh 
sought to set aside the rent-desree as 
he found it was not obtained by fraud, 
and with that we are no longer. eonserned. 
From this desision the landlords appealed 
to this Oourt, and oeontended that: the 
slaim was barred by the rule of res 
judicata, The learned Judge before whom 
the appeal same desided that the plaintiff, 
as austion-pprehaser of the holding sold 
in execution of a wonsy-deeree, was bound 
by the result of the previous litigation 
between his predecessors-in-title aud the 
landlords and that the plea of res judicata 
was 9 bar to the suit. He aseordingly set 
aside the desrea of the Distrist Judge 
and restored that of the Munsif. From that 
desision the present appeal ia brought by 
the plaintiff, 

It was psontended by the learned Counsel 
on his behalf, in the first plase, that the 
austion-purshaser who buys in exesution 
of a money-desree is not bound as between 
himself and the landlord by any previous 
litigation between the landlord and the 
tenants whose interest he has purehased, 
and sesondly, that the only desision 
pleaded in the written statement asa bar 
was the judgment in Snits No, 496 of 1911 
and No, 62 of 1912, whioh were tried to- 
gether, and that the question of the proper 
measurement -of the land was left undesided 


in that judgment notwithstanding the 
deeree, It is convenient to dispose of the 


sesond point first. It is not disputed that 
@ direst issue was raised upon ‘the question 
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of measuremen! in the rent suit of 1914, 
whish was desided in the landlords’ favour 
and against the tenants on tho 13th May 
1915 before the plaintif aequired his 
interest, but ib is said this judgment was 
not pleaded sa a bar. We have not seen 
the pleadings in the suit, as they form on 
part of the record bofore us on appeal. 
Bat if the appellant wished to rely upon 
fhose dosuments, it was his duty under 
the rules to have provided translations of 
them for the Oourt, whieh he has not 
done. Weare unable, therefore, to say how 
far hie instroetions are assurate when he 
says that the only desision pleaded as res 
judicata was that some to in the litigatiun 
of 1911 and 1912. It appears, however, 
from the judgments of both the Munsif and 
the District Judge in the present oase, 
whioh are ‘before us, that not only the judg- 
ment in those snits but also the judgment 
in the Rent Suit No. 111/31 of 1914, where 
the point was determined, wara relied upon 
and desit with as supporting the defendants’ 
plea and the issue framed, was as already 
stated, in geueral terms and not sonfined to 
any. partisnlar judgment. It seams lear, 
‘therefore, whatever the exact form of the 
cpleading may have been, that the judgment 
in the rent suit wag relied npon without 
objestion at the trial and on appeal befora 
the District Judge, and when -the matter 
same. before Mr. Justiee Dae, it does -not 
appear from his judgment that the point 
was ever taken that.the judgment in the rent 
suit sould not be relied upon. -Had ob. 
jestion bsen taken to the evidences. of the 
desision in the rent suit at any stage of 
the prossedings, a formal amendment of the 
written statement, if in faet it was defes. 
tive, would doubtless have been allowed 
and even at this late stage I shonld b3inslined 
in the sireumstanses mentioned to allow 
sueh an amendment, if I thonght it ng. 
sessary, as by so doing the nature of 
tha suit would ia no way be altered, nor 
would any further evidenea bea negsasary 
to determine the real issue between the 
parties, I do not, however, sonsider such 
 eoursa necessary, The High Ooart Rules 
in Ohapter IX spseify the papers which 
shall .be printad in the papsr-book in 
first ,apppals and in sesond appsals where 
tho valus oxoeeds R3. 50, These inolade, enter 
alia, the plaint and written statement, In g 
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sesond appeal not exseeding Rs. 50 in value, 
which thia is, the paper-book whieh is pre. 
pared by the Qourt free of charge to the 
parties does not sontaii the pleadings, 
but under rule 35 tha appellant muat, 
before the hearing of the appeal, sərvə 
on the respondent a copy or translation 
of any dosument upon the  sonstrus 
tion of whieh, he sonsidera, the deter- 
mination of the appeal depends and 
provide another sopy or translation for the 
use of the Benesh and if he faila to do so, he 
shall not without spesial leave of the Baneh 
refer to sush dosument at the hearing, The 
appellant throughout the ease has raised 
no objestion until now that the judgment in 
the rent suit should-not be taken into 
eonsideration, and has allowed the plea raised 
Jin the written statement to be treated as if it 
were properly framed co as to admit of 
evidenee of that judgment. If in fast it is 
defective, an amendment would cure the 
defest and in view of the attitude of the 
‘appellant, who even now has not provided a 
translation of the document he relies upon, I 
think leave to refer to it ahould be refused. 
The other point raised by the appellant 
depends on whether the previous terauts 
whose interest the appellant purshased at the 
exesution ‘sale are parties under whom he 
elaims within the meaning of sestion 11 of 
the Oivil Prosedure Oode. The appellant 
relies: upon a dietum of Lord Justise James 
in pronouneing the judgment of the Judisial 
Committee in Anundoo Mcyee Doses vy. 
Dhonendro Ohunder-Mooksrjee (1) desided 
in 1871, That appeal was determined on 
the facts in favour of the respondent, it 
being found that the mortgage relied on 
the appellant as the foundation 
of his title was made after the attash- 
ment of the property in pursuanse of 
a deeree in exesution of whieh the respond- 
ent pursbased, lIt was, therefore, unneaes- 
sary to determine what the rights. of the 
‘parties woald have been ifthe attachment 
had bean posterior to the mortgage. Their 
Lordships, however, expressed the opinion 
that, even inthe latter ease, the exeontion 
purshaser, who took without notice of the 
enoumbyanee, thinking he had an absolute 


title, and who held possession for twelve years . 


“122, 2 Sath, P. O, J, 457; 2 Sar, P. O. J. 693) 20H, R. 
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as abiolnte owner, was not in the same 
position as the mortgagor or a person 
slaiming under a voluntary alienation 
from him. On the assumption that no 
notise of the mortgage was proved, their 
Lordships thought that the possession of 
the purehaser was the possession of a pere 
son elaiming to beowner and that he sonld 
plead the Limitation Regulations by whieh 
he sould set up a title by adverse posses- 
sion against the mortgagee This distum, 
however, does not deside that the exceution 
purehaser in -all eases soquires a better 
title. tban the previous owner, It seems 
to moe it is merely an exseption to the gene- 
ral rule and should not ba extended no as 
to destroy the effeet of the rnle in all 
sasen of asale in exeention of a desree. 
Other exseptions may arise by Statute, as 
in the ease of sales in exeasution of a rent. 
deeres under the Beangsl Tenansy Ast, 
or uoder the law mersnant in Hngland 
in the case of sales in market overt. Bat 
I apprehend that the general rule is that 
no man aan transfer to ancther a better title 
than he himself possesses, 

The nest sase relied on by the appsllant 
was Imrit Kooer y. Eza Debee Pershad 
Singh (2) desided in -1872, in whieh 
Sir Riehard Coush, O. J., beld that the 
execution parshaser, the defendant in the 
suit, waa not bound by statements made by 
the judgment-debtor on 8 previous cosa: 
sion as he was not inthe position of a 
person who takes a senveyanece direst from 
the parties. it ia not quite slear from the 
judgmert now far the learned Ohief Justiae 
meant to rolethat the dosstrine of estoppel 
would not apply in sush a oass. Tere is 
nothing in the report to shew that the 
siatement made by the defandant’s prede. 
sessor was one whieh the plaintiffs bad acted 
upon so as to plase themselves in any worse 
position, Nine ygars later in 1831, Divendro- 
Ramkumar Ghose (3) was 
desided by tte Judisial Committee and it was 
held that the parsuaser in exssation, 
‘notwithstanding he aequirss merely the 
right, tisle aad interast of the jadzmant- 
debtor, avqatires that citie by apsrasioa of 
law adversaly to the jadgmeas debtor, and 


(2) 18 W. R. 200. 


(8) 70,107: 4 Shome L B, 233; 35. A 65; 10 9, 
L. H. 28k; 4 Bar. 2.0. J, 215;-6 (nd. Jur, 375, 3 Ind 
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` freo from all alienations or insumbranees 
effested by him subsequently to the attash- 
‘ment of the property sold in exeeution.” 
` It will be observed thatthe alienations and 
‘Gneumbranees whieh do not bind. the pur- 
_ehaser are expressly limited to those arising 
after attashment. From the date of attaeh- 
‘ment the judgment-debtor’s powers of 
disposal are cf no effect as against the 
-purshaser, who by operation of law takes 
adversely to the judgment debtor at least 
_ from the date of attaehment, The exeoution 
purehaser is, therefore, in a batter position 
than the purchaser by private treaty, but 
only to the extent to whish the law ope- 
' yates in his favour from the date of the 
‘attachment, These decisions have been 
taken in some later eases as authority for 
‘the proposition that the exeoution pur- 
‘ehaser was not the representative of the 
"judgment debtor sò as to bring him within 
‘the rule of estopps! (Sse Lala Parbhu hal 
‘y, Mylne (4)]. This view, however, ean in my 
opinion, no ‘longer be supported in fase of 
the judgment of the Judiaial Committee 
‘deliverad by Sir Rishard Coush in Mahomed 
` Moeuffer Hossein v. Kishori Mohun Roy (5} in 
' whioh if was laid down that where the 
prinsiple of estoppel applied as against the 
judgment-debtor, the exesution purehasers 
were in the same position and were equally 
bound by it as they purahased only hia right, 
. title and interest. More resently in 1909 the 
' Caleutta High Court held in Debendra Noth 
Sen v, Mirza Abdul Samed, Serojt (6) that 
the purehaser at the exee fion sale is bound 
by the same rule of estoppel as the judgment- 
_ debtor, on the prinsiplə that the former has 
purehased merely the right, title and 
‘interest of tho latter and does not aon- 
sequently oscupy a position of greater 
advantage and that the sontrary view is 
not supported by authorities nor defensible 
on principle. If then tbe  axeeution 
purshaser as the representative of ths 
judgment-debtor is bound by the dostrine 
of estoppel in oases where the latter 
would baye been boand, what is his position 
_with regard to the application of the 
dostrine of res judicata in similar siroum- 
_pstanees? No argument has been -addused 


(4) 14 O. 401; 7 Ind. Deo, (N. s.) 267. 


_ (6) 220. 909; 221. A, 129; 5 M, L. J. 101;6 Sar, ` 


. P. 0. J. 583; 11 Ind, Deo, (N. 8.) 602, 
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why we should differentiate the two easas. 
Tbe representative of the judgment- 
debtor in -tbe one ease seems to me to be 
on the ‘same footing as the person elaiming 
under him in the other, A person slaims 
through or under another when he derives 
‘his title throngh that other either by 
assignment, inheritanee or suesession or 
when he holds a subordinate title granted 
by the other, and exeept in oases spesially 
provided for by Statute or sommoa law, he 
san have no better title than the person 
through or under whom he elaims. In my 
opinion seetion 11 of the Oivil Proeedure 
QOode applies to the fasts of this sass ao as 
to bar the appallant’s suit, and this appeal 
‘should be dismissed with sosts, 
Coutts, J.—I agred, 


P. D, Appeal dismissed, 
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PRIVY COUNCIL. 
APPEAL Fi) UALOUTTA Hiesa Covar, 
May 9, 1921, 
Present — Mr. Viseoont Haldane, Lord . 
Atkinson and Sir Jhon Edge, ; 
OHANDRA KANTA DAS (singg 
DROBABAD) -— APPELLAKT 
Y67S5H4 
PARASULLAH MULLIOK—- 


RESPONDENT, 

Contract Act (IX of (1872), s, 37—“Goodwill,” sale of 
— Construction of documents, 

Agreements were entered into between two rival 
‘owners of passenger ferry-boats, Under one of 
these, called the kistibandi bond, executed by the 
respondent in favour of the appellant, the former 
purported to buy from the latter the goodwill of 
his trade in plying the ferry-boats, and every 
description of interest and ownership which the 
appellant had acquired in several landing places 
for plying the boats, as well as the settlements, ob. 
tained for the collection of tolls, at a certain 
price payable by inslatments, with interest, and on 
default in payment of any instalment the entirety 
was to become due ab once. An agreement or koe 
bala was executed about the same date, by which the 
appellant in consideration of the said amount gold 
his rights in the landing places and settlements and 
in the goodwill of the business of plying tha 
ferry-boats, and the appellant undertook to ologe 
the business of plying the partioular ferry-boats and 
agreed that if he ever oarried onthe business he 
would return the whole amount of the considera. 


‘tion. On default of payment of instalments the 


appellant sued the respondent, It was ail j 
alia on the other side that the —— 
restraint of trade and void: 

Held, on construction of the agreements, that thé 
transaction amounted to a sale of the goodwill and 
was valid. [pe 273, ¢ol, L] 
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Churton v. Douglas, (1859) 1 Johns. 174; 28 1. 
. R. 865; 


J. Ch. 841; 5 Jur. (s, s) 887; 7 W 
70 E. R. 385: 123 R. R. R. 56, Trego v. Hunt, 
(1896) A. C. 1; 65 L J. Ch. 13 73 L. T, bid; 44 W. 
R..225 and Inland Revenue Oommissioners Yv, Muller, 
(1601) A.C. 217; 70 L.J. K. B. 677; 84 L. T, 729; 
49 W. R. 608; 17 T, L, R, 53, applied. 


Appeal from a judgment and deares of 
the High Court, Caloutta, dated January 
31, 1917, varying a desres of the Subordinate 
Judge, Khulna. 

Mesers. Sylvian Mayer, K, O. and H. N. 
Sen, for the Appellant. 


JUDGMENT. 

Viscouxt Hatpaxe.——The question in this 
appeal arises in a suit by whish it was 
sought to have decided that the plaintiff, 
who is the appellant, waa entitled to 
resover a sum of Rs. 5,400, with interest 
amounting to Rs. 67-8, as das to him under 
sertain agreements. The defenoa was a 
eharge. of frand in obtaining the agree- 
ments, and as w ‘separate defense, that the 
main agreement was invalid as being in 
restraint of trade. The learned Additional 
Subordinate Judge of Khulna in Bangal, 
who tried the sase, desided it in favour 
of the appellant for the modified amount 
of Rs. 5,280, the difference ‘being given on 
the footing that the“ respondent (being the 
defendant) was- entitled toa small amount 
for compensation, on the ground of partial 
failure of eonsideration. As to this differanss, 
-no substantial eontroversy has been raiged, 
-and their Lordships do not think that any 
question ‘is before them for decision in 
"gelation to it, 

When the ease went an “appeal to the 
High -Court -at Fort William, -the deeres 
‘of the Subordinate Judge was reversed. 
“Chatterice, J., held that the parties were 
‘never adidem, the.respondent having been 
‘misled -by -the appellant, and further that 
‘there was no real goodwill to assign, such 
38 was the basis of the agreement on the 
pant ofthe appellant, ‘But he thought that 
: as the respondent-had entered into possession 
‘on’ the-footing of the agreement, although 
“jnoperative, He ought to make ompensation 


“to ‘the appellant to.the extent of Rs, .1,000. 
— J,--tha other member : of the 
Appellate Court, was of opinion that there 
“aik nothing frandulent to render the agree- 
mont inoperative .on that „ground, But he 
cheld-that it-was void as contravening sestion 
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27 of the Indian Oontrast Ast, whioh makes 
every agreement by whieh any one is res- 
grained from exersising a lawful profession, 
trade or business, void. Tha Trial Judge 
had been of opinion that the ease same 
within the excaption to the aeotion wuish 
provides that it is not fo apply whera there 
is a sale of tha goodwill, tat Walmslay, J., 
held otherwise, on the ground that thera was 
no real goodwill, f 

The appsal somes before their Lordships 
ex parte, and they have ssanned the oase 
presented for. the appellant with some slose- 
ness. Bat, partisularly, having regard to 
the faat that the learned Judge who tried 
the suit found that there was nothing to 
establish fraud on the part of the appellant 
in obtaining the agreement, and that this 
opiaion met with the sonsurranes of 
Walmsley, J, and also bsoauss of the 
shataeter of the evidenee itself, they. are 
of opinion that the agreement was, apart 
‘from the point’ of law arising under the ` 
Indian Oontrast Ast, a ‘valid agrés- 
ment, 

All that it is nesessary to observa is 
that there was s dispute between the appol- 
lant andthe respondent. Hash of them had 
passenger ferry-boats ona river, Ths rəs- 
‘pondent had entered on this business first, 
‘Bat he had not been prosperous, and the 
‘appellant gained an advantage over him 
‘by — better landing. plases and negoti» 
ating facilities for solleatingdues. In 1910 
the parties, who had had  eontroversies, 
entered into agreements for putting an end 
to them, Under one of these, salled the 
kisttbandt bond, executed by the respondent 
in fayour of the appellant, the former 
purported to buy from the latter the 
goodwill of- his trade in plying the ferry- 
boats, and every deseription of interest and 
ownership whieh the appellant had aequired 
in several river landing-places for. plying 
the boats, aa wellas the settlements obtained 
for the adlleation of tolls, The prise was 
to be Rs. 5,409, payable by instalments, with 
interest, and if default was made in payment 
of any instalment the entirety was to beeome 
‘due at ones. No question of title was to be 
raised by the respondent. 

Defaulé in payment was made, and the 
appellant has institated the present .suis. 
Mush evidence was taken on. the-question 
of fraud, but for the reason already given 
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their Lordships do not think it neeassary 
. to enter on this question. It has been, 
in their- opinion, satisfactorily disposed of 
in the Oourts below. The question that 
; romains is that raised as to the operation 
of sestion 27 of the Indian Contrast Ast. 


This sestion has, under the express exsep-. 


tion whiah it eontains, no applisation if 
there was here a genuine sale of the good- 
will of the business, It ought to be observed 
that, in addition to the transfer of good- 


- will and other assets already referred to, 


there was an agreement or kobala exeauted 
about the same date by the appellant in 
favour of the respondent. Under this dosa- 
ment the appellant eontraeted that, in son- 
sideration of the Rs, 5,400, he sold his 
: rights in the landing-plaees and settlements 
and in the goodwill of the business of 
plying the ferry-boats, and that he ceased 
to haye any rights thereto. The respond. 
ent was to be able to enjoy and possess 
, these rights by exersising whatever right 
the appellant had in them, and the latter 
; was not to be able to make any obstasle 
“in the respondent’s enjoyment of the same. 


The appellant further undertook to elose - 


: the business of plying the partisular ferry- 


boata; aud that if he ever sarried on the. 


. business again he woald return the whole 
amount of the eonsideration, 


Their Lordships are of opinion that this 
; transastion amounted to sale of a réal 
goodwill, and they are unable to ngrab with 
the views expressed in the judgment of the 
- High QOourt, They entertain no doubt that 
what took plase was a sale of the goodwill 
within the meaning put-on the expréssion in 
Buoh eases as Ohurton v, Douglas (1), Trego v. 
_ Hunt (2) and Inland Revenue Oo mmisstoners y. 
- Muller (3) and as used in thesame sense 
“in seetion 27 of the Indian Contrast Ast, 
Assordingly they ara of opinion that the 
doeroo of the Subordinate Judge muat be 
restored, and that the appellant is entitled to 
a ig of this appeal and in the High 
ourt. i 


: ts 
. (1) (1859) 1 Johns. 1745.28 L. J, Oh. 84l; 5 J 
(N. 8.) 887; 7 W. R. 865; 70 E, R. 385)-128 RR. 5G 


42) (1896) A. O. 7; 65 L. J, Oh, L; 78 L. 
—— KL | 78 L. T, 514; 44 . 


(8) (1901) A. 0, 317: 70 L. J. K. B. 677. 
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They will humbly advise His Majesty 


aseordingly,. 
Ji P, Appsal allowed, 
Solisitors for the Appellant:—Mesars. G. ꝙ 
W. Webb. 





CALOUTTA HIGH COURT. 
Appral FROM Appettate Decren No. 1476 
or 1919, 
February 1s, 1921, 
Present: —Justies Sir N. R. Chatterjea, KT., 
and Mr. Jastice Newbould, 
JAMIR HOWLADAR—Patxorpat 
Danesnpant —APPELLANT 
versus 
ARABJAN BIBI AND ON HES DEATH SOME OF 
HER HEIRS AND LEGAL RapREsenTatcvas, 
ADELADDI HOWLADAR AND OTHERS— 
PLAINTIFFS avo POLAP CHANDRA 
GHOSE AND OTHERS — DEFENDANTE — 
REesPONDENTS, < 
Mortgage—Redemption, {f and when can be effected 
before enpiry of term stated in bond—Redemption 
and foreclosure, general principle as to—Transfer of 
Property Act (IV of 1884), s8. 60, 62. 


The general principle as to redemption and 
foreclosure is that in the absence of any stipulation, 
express or implied, the right to redeem and tho 
right to forecloge are oo-extensive and this principle 
is embodied in sections 6u and sZofthe Transfer 
Bat there ig nothing inlaw to 


the mortgagor may discharge the debt within the 
specified period and take back the property. The 
question in each oase is whether upon the terms 
of the contract between the parties the intention 
was such as to give the mortgagor 4 right to 
redeem before the expiry of the latest date fixed 
for payment. [p. 275, cols.’ & = ] 

Bakhtawar Begam v. Husaini Khanam, :8 Ind, Cas, 
456; 18 0, W. N. 536; „t M, L. d. 414, 12 A. L. de 
473; 36 A, 195; 19 O L, J. 477; (19:4) M. W. N. 
411; 15 M, L. T. 389; 16 Bom. L. R. Bad; LL. W. 
3 Ind, Dec. (N s.) 16, Purna Ghandra Sarma vy. Peary 
Mohan Pal, 15 Ind. Cas 297; 17 O. W. N. 149; 89 O. 
828 and Rose Ammal y. Rajarathnam, 23 M. 33; 8 Ind, 


Deo, (N, 8.) 418, roforrod to, 


Appeal against a decree of the Subor- 
dinate Judge, Faridpore, dated the 30th of 
April 1919, reversing that of the Additional 
Court at Madaripore, dated the 8th of Sap- 
tember 1917. 

FAOTS appear from the judgment, 

Babn Trotl khya Nath Ghose, for the Appel- 
lant, submitted that the suit was premature, 


~ 
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The right to rsdesm and the right to fore- 
slose are ao extensive. Bakhtawar Begam vV, 
Husaini Khanam (1). On a proper sonatraa- 
tion of the mortgage desd, the plaintiff has 
no right to redeem befora the expiry ‘of the 
term. The expression within’ has been the 
subjset of jadisial interpretation in similar 
gases, and it has been held that it does not 
import a right fo redeem befcre the expira- 
tion of the term. Vadu v. Vadju (2), 
Raghubzr Dayal v. Budhu Lal (3).° See also 
Husaini Khanam v. Husain Khan (4), 
whish is of similar import. 

` Babu Brojolat Chuckerbutty (with him Babu 
Sushil Kumar Bose), on behalf of the Respond- 
ants, submitted that the mortgags-deed pro» 
vided for redemption before the expiry of 
fhe term. In Furna Ohandra Sarma vy. Peary 
Mohan Pal (5) the expression “within. one 
year” was held to mean at any tima }efore 
the expiry of the year. A similar sonstrue- 


`” tion was pnt in the sare of Rose” Ammal 


y. Rasarathnam (6) and in the. sase of 
Chandu v, Koaja Foo-art (7), Provisions like 


-those in the:present case bave generally- been 


held-to be in favour :0f the.mortgagor. 
JUDGMHNT.—This‘appeal-arises rout of 
a suit for redeniption of mortgage, and’ the 


question involved in the appeal is whether 


the suit was premature, The mortgage bond 


‘ig dated “18th ‘ Joista 1319, The sontention 
- of thé defendants is that the mortgage: was 
. for a term of eight years, from Asar 1319 to 


Joista 1327, and that that being ao, the 
‘plaintiff (an assignee-of the mortgagor) had no 
right to maintain the suit- béfore the ex- 


--piry of Josta 1897, The general, prinoiple 
` as-to-redempżion and foreslosure is that. in 
- the ‘absense of any stipulation, express or 


implied, the right to redeem‘and -the -right 


. to foreslose are ao extensive and this, prin- 


aiple is embodied in seotions 60 and 62 of the 
Transfer of Property Aot, As ‘pointed out 


(1) 23 Ind, Cas, 365;18 O. W. N. 586; 26 M, D. J. 
4i; 12 A. L. J, 478; 86 A. 195; 190.1. J. 477; 
(1914; M. W. N. 411; 15- M. L. T. 389; 16 Bom: L. 
R 344, 1 L. W. 813; 411. A. 84 (P. O.) 

(2) 6 B. 22; 8 Ind. Dec. (xN. s.) 16. 

(3) 8 Æ. 95; A. W. N. (1888) J8; 4 Ind Deo, (x, s.) 


— 15«Ind,-Oas. 287; 17 O, W, N. 149; 39 0. 


— 23 M, 38; 8 Ind. Deo. (N. 8.) 418, 
(7) 30 Ind, Cas. 370; 29 M. L, J. 86, 
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by the Judiaial Committee in the recent 
oago of Bakhtawar Begam v. Husaint Khanam 
(1), “ordinarily in the absence of a. spesial 
sondition entitling the mortgagor to redeem 
during the term for whioh the mortgage is 
created, the right of redemption ean only 
arise on the expiration of the spesified period. 
Bot there is nothing in law to prevent 
the parties from making a provision that 
the mortgagor may diseharge the debt 
within the spesified period and take bask 
the property. Sneh-a provision is usually 
to the advantage of the mortgagor.” The 
question, therefore, is whether io the present 
ange, there is amoh a provision. In the first 
paragraph ofthe mortgage-bond it is stated 
that the properties are mortgaged-by way: of 
kat for a term of eight years, from Asar 1319 
to Joista 1327, If there was nothing elze 
to qualify the words, the mortgagor sould 
not redeem before the expiry of the sight 
years any more than the mortgagee sould 


~ foreslose before the expiry of that period, 
' Later or; however, it provides: Sf I re-psy 


your debt within tbe time stipulated ‘above 
(mead mudhyat) you shall give up tho lands 
in my khas poste:sion,” > We think that this 
gives’ {he-mortgagor a right to redeem: before 
the expiry of eight years,- Further on, the 
bond states: “I wish:to re-pay your priteipal 
amount within the “said month of’ Joista 
1827 B. S. (Jotsta.modhya). If I do not 
pay-off the whole amount within the said 
time, this deed of sdnditional sale shall be 
regarded -as ‘deed of absolute sale on the 
expiry of the term, that is; from firsé day of 
Asar 1327,” Se 
It is aontended on behalf of the appəllant 
. that the slause forr redemption “within the 
time stipulated” refers .to Joista 1327; in 
other words, that the last date of Joista 1327 
was the date on whieh the mortgagor was to 
re psy the money. But this is expressly 


. provided for in the next clause, namely, the 


clause where it is stated that the redemption 
of the principal amount .would -take plase in 
the month of Joista 1327 and on failare the 
deed of conditional sale would be regarded 
as a deed of absolute sale. It was 
uuneoessary to provide for the same thing 
-again in .the previdus:.elause; and that 
slando, > therefore, we ‘think, eontained 
an agreement under whieh the’ mortgagor 
- was entitled to redeem the -property before 
the expiry of eight years, There is nothing 


te 
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illegal or unusual for -a debtor to some to 
an agreament with the erediisr that he 
will haya the right to re-pay the money 


` before a eertain date, although the mortgagee 


. that date. 
s2383 to show that the word “in” or “within” - 


. the 


- 


would not be entitled to foreslose him before 
We are referred to 


a spesified period does not give a right to 
the mortgagor to redeem the mortgage 
before the expiry ‘of that period. In the 
ease of Vadju v. Vadu (2) the - word 
within” was not eonsidered a sufficient 
Indisation of an express agreement to entitle 
mortgagor’ to redeem, But there 
the only stipulation: was that the mortgagor 
was to pay the debt with interest within ten 
years, and the loarned Judges were of opinion 
that-it was not a soffisient indisation of the 


` intention of the parties that the ordinary 


~ 


prinsiple should not prevail: with respest to 
thé mortgagor and that the mortgagor might 
redeem -in a less period than 10 years, In 
the present ease, there‘ is an expresa stipula- 
tion that the mortgagor will be entitled to pay 
off the: debt within the period: of eight years 

mead modhyai.” The farther provision in the 


dosument in the present ease that- the prinsipal 


@mount' will be-re paid-in Joista 1327, as 

stated above, merely states the latest date of 

payment. A 
The oase of Purna Ohandra Sarma v. Peary 


` ‘Mohan Pal (5) was relied upon, on-behalf 


“ of the respondents, 


It-is trao that there was 
no time fixed for redemption in the deed as 
drawn up in in that ease,. but there was a 
slause added (and separately signed by the 
mortgagor after the deed had. been exesuted) 
that the money. would: be paid, principal 


. and'interest, “within” one year, The learned 
- Judges were of opinion that the ease fell 
‘ within the elass of oases in whieh the mort» 
. gage-is payable before a sertain date, and not 


< 


within the elass where a day is fixed for 
the payment of the debt, and that it: was 


- open to the mortgagor to redeem within one 


‘year-of the taking of the loan. © Sea also the 


- eases of Rose Ammal v, Rararathnam (6) and 


Ohandu v, Koaja Poojari (7). 

‘As? we ‘have already said although’ the 
general principle is well-settled, the question 
In eash sase is ‘whether upon the.terms of 
the contract between the parties the intention 
was such as to give the mortgagor a right to 
redeem before the expiry of the latest date 
fixed for the payment. We are of opinion, 
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having regard to the terms of tha dosument 


in this ease, that the view taken by the 


learned Subordinate Judge is ecrrest, namely, 
that the plaintiff had aright to redeom 
before the expiry of sight years, 

The next question is whether the defend- 
ants -are entitled to elaim interest beeause 
two of the plots eovered by the mortgage 
were in the possession of tenants. The 
mortgage-bond provides that if the mortgagee 
is dispossesssd from the mortgaged property, 
the mortgagor was to pay interest on the 
mortgage-debt at 2 per sent. per mensem, 
It appears that two of the plots of land were 
let ont to tenants at the date of the mort. 
gage, Whether the rent was payable by 
them in money or in kind, does not appear 
from the judgment, Whatever it was, the 
plaintiff was entitled to the same possession 
as the mortgagor had and was entitled to 
the rent whish was stipulated to be paid 
by the tenants to the mortgagor. There is 
nothing to show thatthe mortgagees were 
deprived of sueh rent by the mortgagor, and 
the Oourts below have found that the mort. 
gagees had fnll knowledge of the faot that 
these plots of land were let out to tenants 
when they took the mortgage. It has also 
been found that there was no dispossession 
of the mortgageos by the mortgagor, : In the 
cireumstanees, we do not think that the 
defendants were entitled to any interest, 

The appeal is dismissed with sosts. 

Be N. & N. H. 

Appeal dismissed, 


NAGPUR AS COMMISSIONER'S 
O : 
APPEAL FROM APPELLaATE Deoges No, 59-B 
or 1920, 
February 3, 1921, 
Present:——Mr. Kotval, A.J.O. 
NARAYAN — PLAINTIFE — APPELLANT 


versatus 
NATHMAL AND OTHERS ——DDEFANDANTS 
neman RERPON DENTS, ° 


Interest—Damdupat, rule of—Puisne mortgagee 
paying off prior mortgagee's decree, rights of —Transfer 
of Property Act (IV of 1882), s. 74, 
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The rule of damdupat applies only so long as the 
relation of debtor and creditor exists, but not when 
the contractual relation has come to an end by 
reason of a decree. 

Hari Lall Mullick, In the matter of, 88 ©. 1269; 10 
O. W. N. 884 and Nanda Lal Roy v. Dhirendra Chakra. 
varti, 21 Ind Cas. 974; 40 O. 710, followed. 

The rights which a puisne mortgagee acquires 
on payment of the amount of the deoree of the 
prior mortgagee to which he was also a party must 
be deemed to be the rights that are brought into 
existence by the decree in his suit, and not the 
contractual rights which have merged in the deoree. 


Therefore, a puisne mortgagee who thus steps into 
the shoes of the prior mortgagee is not debarred from 
getting interest in excess of damdupat. 


Appeal against a desree of the Distrist 
Judge, Amraoti, dated the 2lst November 
19 9, modifying that of the Subordinate 
Judge, Daryapur, dated the 12th May 
1919, 

i Mr. D, T, Mangalmuris, for the Appel- 
ant. i 

Mr. M. R. Bobde, for the Respondents, 

JUDGMENT.—Defendants Nos. 1 and 2 
Ramobandra and Jawharmal exesuted a 
mortgage in 1905 in favour of Dhansingh 
and in 1913 two mortgages of the same prop- 
erty in favour of the plaintiff Narayan, 
‘ Dhansingh sued on his mortgage. After 
' the preliminary deeree the plaintiff, who was 
‘ joined in the suit, paid Rs. 1,026, whieh is 
double the amount of the prinsipal then 
due to Dhansingb, in satisfaetion of the 
deeree ori the 2nd April1917. In the present 
suit whieh was filed on the 18th July 1918, 
plaintiff èlaims this amount and Re. 274-7.0 
for interest at Rs, 2 per cent, per mensem 
from the 2nd April 1917 to data of suit 
and further interest at the same rate till 
payment; and in default of payment fore- 
elosure of the property mortgaged. Defend. 
ants Nos, 3 and 4 are purehasers of the 
mortgaged property at a sale in exeeution 
of a money deeree against defendants Nos, 1 
and %. They alone eontest the suit and 
plead that the plaintiff is not entitled to 
more than Rs. 1,026. The ‘lrial Oonrt 
, deereed the slaim, In appeal by defendants 
Nos. 3 and 4 the lower Appellate Conrt 
held that the plaintif was not entitled to 
any interest in exeess of damdupai on 
the original prinsipal due to the prior 
mortgagee and redused the deoree to the sum 
of Rs. 1,026, This desision is snatlenged 
in seesond appeal, 
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The only question is whether the rule of 
damiupat applies. In Hari Lall Mullic, 
In the matter of (1) followed in Nanda Lal 
Roy v. Dhirendra Nath Ohakravartt (2) it bas 
been held that tbe rule of damdupat applies 
only so long as the relation of debtor and 
ereditor exists, but not when the sontraetual 
relation has eome to an end by reason of 
a deoree, It is argued on behalf of the 
defendants that the effeet of the subrogation 
under sestion 74, Transfer of Property Aot, 
is exactly the same as if the puisne mort- 
gagee had taken a private assignment of 
the mortgage from the prior mortgages 
and had brought a suit on the eontraet of 
mortgage. No authority is sited for this 
econtention. Under section 74 when the 
puisne mortgagee has paid off the prior 
mortgagee, he asquires in respeot of the 
property all the rights and powers of the 
latter. These rights must .be desmed to be 
the rights that are brought into 
existenes by the deeree in his suit, and not 
the eontractual rights whioh have merged 
in the deeree, ifthe prior mortgagee is not 
debarred by the rule of damdupat from 
getting interest in exeess of damdupat 
after the date fixed for payment, there is no 
reason why the puisne mortgagee who has 
stepped into his shoes should be debarred 
from getting it. 

The lower Appellate Oourt has held with 
regard tothe rate of interest that there was 
no justifieation for awarding interest at a rate 
other than that given inthe prior mortgage, 
and I agree with its view. 

The deeres of the lower Appellate Oourt 
will be modified. A deeree for. Rs. 2,107 
plus eompound interest on Rs. 1,026 at 
Re. 1-20 per sent, per: mensem from the 
date of suit to the 3lst Mareh 1921, whieh 
I fix as the date for redemption, will be 
passed. Due allowanee will be made. in 
respeet of interest on the amount, if any, paid 
by the defendant after the lower Appellate 
Oourt’s deeree, Costs in the first Conrt aa 
Costs in this and the 
lower Appellate Court on the defendant. 

J. P, Decree modified, 


(1) 38 0, 1269; 10 O. W. N. 884, 
(2) 21 Ind. Cas. 974; 40 O. 710, 
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CALANDRA MOHAN DUTTA V, BABI BALA DASI, 


PATNA HIGH OOURT. 
Letrees Pargat Apprat ~o. 63 or 192). 
June 21, 1921. 

Present :—Sir Dawson Miller, KT., 
Chief Justies, and Mr, Justiee Ooutts. 
CHANDRA MOHAN DUTTA awp oranes 
-— [DEFENDANTS — Å PPELLANTE 


versus 
SASI BALA DASI AND OTHERS — PLAINTIFFS 


— RESPONDENTS, 

Construction of decree—Property given to two ladies 
or life for maintenance—Death of one —Half, property 
tf reverte—Appeal, second—Pleadings—New point, 
when not allowed, 


A compromise decree provided that two ladies 
will fake into possession certain lands for main- 
_ tenance for life and afte: the death of both of them 
the plaintiff will take possession of the lands. On the 
death of one of the ladies the plaintiff sued for half 
the lands: 

Held, on construction of the decree, that the grant 
was to the two ladies for life as maintenance and 
that they were joint tenants of the property 
and that the plaintiff was not entitled to recover 
possession until the death of both the ladies. [p. 278, 
cols, 1 & 2. 

A new point should not be allowed to bo taken 
for the first time in second appeal in the High Court 
when there is no evidence on the record and no 
finding to support it. [p. 278, col. 2.) 

Latters Patent Appeal from a judgment of 
Mr. Justices Sultan Ahmad, in Seeond Appeal 
No, 184 of 1919, dated the 10th May 1929 and 
reported in 56 Ind. Cas. 937, modifying a 
desision of the Subosrdinate Judge, Man- 
bhum, dated the 25th November 1918. 

Mr, Abani Bhusan Mukherji, for the Appel- 
lants. 

Messrs. Susil Madhab Mullick and Narendra 
Nath Sen, for the Respondents. 

JUDGMENT, 

Oourts, J—This is an appeal from the 
desision of a Judge of this Court sitting alone 
in sesond appeal, The suit was brought by 
two ladies—Srimati Sasibala Dasi and Srimati 
Nistarini Dasi—for reeovery of khas possession 
of the whole of eertain properties mentioned 
in Sehedules ka and ga of the plaint and for 
possession of half the property mentioned in 
Sshedule kha of the plaint, by ejestment of 
defendant No, 1 who was in wrongful posses- 
sion, There was also a claim for mesne 
profits and eosts, © N 

The land is in Mouza Ranguni and it 
appears that 2 annas of that Mouza belonged 
originally to one Srishtidhar Dutta, the 
husband of plaintiff No. 1, Srimati Sasibala 
Dasi. Srishtidhar hal to brothers, the 
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fathər of Ohandramohan Dutta, who is 
defendant No, l, and Prasanna Kumar Datta, 
who is now dead and whov widow Srimati 
Sumitra Dasi is the sesond defendant. After 
the death of her husband, plaintif No. 1 was 
dispozsassed of her husband’s property and 
in 1902 she instituted a auit for reeovery 
of khas possession after partition by metes and 
bounds. This suit was compromised. By the 
terms of the eompromise the property elaimed 
by the‘ plaintiff was divided into the three 
portions whieh are deseribed in Sehedules ka, 
kha and ga af the present plaint; the 
plaintiff's title was admitted, but if was 
agreed that she should get khas possession 
of the property mentioned in Sshedule ka 
only, Her mother-in-law Sunayana Dasi 
and the defendant No. 2 in the present suit, 
the widow of Prasanna Kumar Dutta, were 
to hold possession of the lands deseribed in 
Sehedule kha for life as maintenanee and the 
plaintiff No. 1 and her mother-in-law Suna- 
yana Dasi were to have joint possession of 
the ga Sohedule property. 

Subsequently to the sompromise deeree 
Sunayana, the mother-in-law of the plaintiff 
No. 1, died and the ease of the plaintiff No. 1 
is that she eame into posses3ion of the whole 
of the lands in Sshedule ga and half the 
lands in Sshedule kha. A roent-snié was 
then instituted by the landlords against her 
in respeet of a portion of the property. 
They obtained a deeres and took ont exeaution 
and a proelamation for sale issued in respeet 
of the whole of the 2 annas, Thereupon the 
defendant No, 1, who, a3 I have said, is the 
nephew of the plaintiff No. 1’s husband, in 
order to proteet whatever rights he might 
have, deposited the deeretal amount, namely, 
Rea. 37, He then filed an applieation under 
seetion 6, Regulation XX of 1519; he was 
put in possession and was in possession 
af the property for the years 1322 and 
1323. Meanwhile, however, the plaintiff 
No. 1 had leased a portion of the prop- 
erty to her mother, the plaintiff No. 2 
and in 1323 when the latter tried to take 
the produes of the lands, she was prevented 
from doing so by the defendant No. 1. A 
eriminal ease was brought by the plaintiff 
No, 2, whieh failed on the ground thit the 
qaestion was in the nature of a eivil dispis, 
and the defendant No. | remained in poasss- 
sion. The plaintif Ns l acsordingly 
brought this suit for resovery of po3a3z3i0n 
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and ejectment on.the ground that the amount 
deposited by .the defendant. No, 1 has 


been fully realized and that ‘the plaintiffs 


are, therefore, entitled to reeover, possession, 
The only: part of the property with whieh 


woars eonserned in this appeal is the half.. 
share of the Schedule ia lands slaimed ` 


by the plaintiff... In regard to this the 
defendante’. contention is that under the 
eompromise the plaintiff is not entitled to 
a half share on the death of Sunsyana and 
further that. she has not been holding 
possession, of this property as statutory 
mortgagee as slileged: by the plaintiff but 
that the defendant No; 1 has been holding 
the Jands' under the defendant No. 2 by 
virtue, of a settlement from long before the 
year. 1322, 

The enit 'was deerged in the Qourt of first 
instange, but so far as balf the kha lands were 
soneerned, ou appeal to the Distriet Judge 
the snit was. dismissed,’ On sesond appeal 
to this Court half the kha lands were 
deereed to the plaintiff and it is againat this 
desision. that the defendant No. 1 has filed 
this appeal. 

In the appeal before the learned Judge of 
this Oourt the first contention waa that by 
the terms of the sompromise the plaintiff wae, 
on the death of Sunsyana, entitled to postes- 
sion of half the lha lands. This was the 
main ground of the appeal and-it was sucaese- 
fully urged, but it was further urged and held 
by the learned Judge of this Court that the 
plaintiff No, 1 having astoally got possession 
of half the kha lands and the defendant 
No.1 not having a better title than the 
plaintiff and the Bs, 37 whieh he deposited in 
Court having been paid: off, the plaintiff was 
entitled to sueseed. 


Now with regard to the first of these: 


points. The relevant portion of the com. 


promise deeree runs as follows: 


The defendants Nos, 1 
After 


maintenanee for life. 
and 3 will have mo objestion to this, 


the death of both of them the plaintiff will. 
take, possession of the lands; to which defend. - 


ants. Nos. 1 and 3 will have no objestion.” It 
appears fo me- that there can be no doubt as 
to the eonstruetion of this term of ‘the com. 

promise. It is-eledrly a grant of this land 
to the two ladies for life as maintenance, that 
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“ Defendant — 
No. 2 Srimati Sunayana Dasi and the widow. 
of late Prasanna Kumar Dutta will-take into’. 
pogsession the lands of Sshedule Kha for 
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F 
is to say, they are joint tenants of the prop- 


. erfyand even on the first sentenee of this 


portion of the eompromise alone I would be 
prepared to bold that the plaintiff was not 
entitled to-rescver possession -until the death 
of both the ladies. But if there were any 
doubt, that doubt i is set at rest by the last 
sentence: “After the death of both of them 
the plaintiff will take possession of the lands.” 

This is a slear statement that it is only after 
the death of both ladies that the plaintiff will 


get, possession. and, in, my. view, there aan. be., 
- no parsible ambiguity. . 
whieh was taken by the learned Subordinate. > 


‘This was: athe, view 


Judge in firat appealand, in my opinion, 
there ean be no doubt'on the point. . 

I now. some to. the: next point, namely; that 
the plaintiff having astually some into. posses» 
sion of -half the kha lande on the death of 
Sunayana, and. the defendant No,.1 not. hav- 
ing been able to,show .a better; title,than the 
plaintiff and.thé-amount whieh thedefendants 
deposited having been resovered, the- plaintiff 
is entitled to suceeed. If“ the fasts’ were 
sorrest the -conslusion wouldjalse be sorrest, 
but there. appears to: have: been ».some:umis- 
apprehension ae tothe- fasts inthe mind of 
the learned Judge of this ‘Ooart, To eatab- 
lish the fast of the plaintiffs astual posses- 
sion after the.death of Sunayana, he has 


. relied on the pleadings and he says that the 


allegation of the plaintiff's possession was 
distinetly made in the plaint and was not 
eontroyerted in the written statement. This, 
however, is hardly sorreat, for in his written 
statement the defendant has distinstly stated 
that the defendant No; | does not hold pos- 
session as a statutory mortgagee but that the 
plaintiff No. 1 is in possession by virtue of 
a settlement from defendant No.2 This is 
alearly a denial of the plaintiff’s possession 
in, her own right and there is no finding of 
any of the Courts on the point. The. faet is 
that thie point was a new one taken for the 
first time in appeal to this Court and there 
was no svidense on the resord and no 
finding to support it., In these sirenmstances 
it oannot be assumed that the plaintiff “was 
in possession except by virtue of a settlement 
from defendant No, 2 and this being so, the 


` gontentiou fails. 


For the reasons T have given I would 
deeree this appeal with costs. 
Mitumr, O; J.=-I agree. . 


J. Py Appeal — 


Pe 


- 
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ONKARLAL V, RAJ MOHAMUD, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Crvit Reviston No: 33 or 1921, 
— June 20, 1921. 
Present :—Mr, Dhobley, A. J, C. 
ONKARLAL— APPLICANT. 
VETEUS 
RAJ. MOHAMUD—NON Aprticant. 
Civil Procedure Oode (Act V of 1908), O. VII, 7, 6 
—Bar of limitation—-Facts stated in plaint, whether 
can be controverted—Limitation Act (IX of 1908), 
8. 19— Acknowledgment - Ewiating liability-~—Construc- 
tion of document—Signature of debtor, if necessary. 


Where the plaintiff satisfies the requirements of 
Order VII, rule 6, of the Civil Procedure Code b 


stating in the plaint the ground showing how his . 


claim is within limitation, he ought. not to be 
debarred from taking another and even an incon- 
sistent ground to get over the bar of limitation. 
[ p. 279, col. 2; p. 280, col, 1.] 

Hingu Miya v.:Heramba Chandra,8 Ind. Cas. 81; 
13 O, L. J. 189, Yakub Ebrahim Bayani v. Bai 
Rahimatbai, 10 Bom, L, B, 316, Parmeshri Das v, 
Fakiria, 60 Ind Cas, 772; 2 L. 13, followed. 

A writing, to be an acknowledgment: within the 
meaning of section 19 of the Limitation Act, muat 
itself import an acknowledgment of an existing liabil- 
ity. Such liability cannot be read into it by proof 
aliunde or by the subsequent admissions of the 
acknowledgor, although oral evidence is admissible 
to prove the identity of the debt, property or right 
in respect of which the acknowledgment is made, 
or the name of the oredifor or of the person 
entitled to the right or property or the date of an 
acknowledgment, and thege need not appear on the 
face of the writing. [p. 280, col. 2.] 

litappan Kuthiravattat Nair v. Nanu Bastri, 26 M. 
84: 12 M. L. J. 101, followed. 

Unless the language of the document be identical- 
ly the same, a decision upon the construction of one 
document cannot be of much assistance to the Court 
in construing another document and each case has 
to be treated on its own merits. [p. 280, col, 2.} 

Jogeshwar Roy v, Raj Narain Mitter, 31 O. 195 at 
p. 400; = C, W. N. 168, followed. 

A postcard stating “‘................ I had said that 
I would come on-Tnuesday but as the goods had 
not been sold and as I was not keeping good 
health, 1 gould not come. But I will very positively 
come on Tuesday with the money, Have no doubt 
about this,” was set up to be an acknowledgment 
of debt: 

Held, on the construction of the writing in the 
postoard, that there was no acknowledgment of any 
debt or liability. [p. 280, col. 2.] 

Semble.—The signature of a debtor need not 
appear:at any -particular. part of the: writing and 
the: person authorised to give an acknowledgment 
may, sign his own name, or that of his prinoipal. 
[p. 280, ool. 2.] 

Mathuradas v. Babu Lal, 1 A. 683 at p. 683; 1 Ind. 


Deo. (x. s.) 477; Mahalakshmibai v. Firm of Nagesh- . 


war Purshotam, 10 B. 71; 5 Ind. Deo. (N. 8.) 432, 
Mohesh Lal v. Busunt Kumaree, 60, 840 at p. 362; 7 
O. L. B. 121;3 Ind. Dec. N s, 22?, referred to, 
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Oivil revision against a desree of the 
Judge, Small Cause Conrt, Gondia, dated 
the 15th November 1920. 

Mr. Hrachshah, for the Applieant. 

Mr, R. N. Padhye, for the Non. 
Applieaut, 

JUDGMENT.—We have in this ease to 
decide whether the plaintiff’s suit, instituted 
on lst Ostober 1920 for tha resovery of the 
prise of tobaceo purshased on 15th September 
1917 by the defendant on oredit, was time» 
barred. In the plaint it was stated that the 
sanese of action for the resovery of the money 
had arisen on l0th Ostober 1917, as the 
defendant had orally agreed to pay it by 
that date, The lower Court held that the 
allaged oral agreement was not proved and 
that henes the slaim was time-barred, as tha 
suit was brought more than three years after 
the aserual of the oause of action. In the 


` lower Court, the plaintiff relied on a posteard 


reeeived by him from the defendant, as 
saving limitation, but it was held that the 
postcard did not fulfil the requirements of an 
asknowledgment and sould mot thus help the 
plaintiff, The grounds given by tha learned 
Judge of the lower Conrt for his view were :— 

(i) That as the plaintiff bad not originally 
relied upon this posteard as saving limitation 
and a3 he had not mentioned it in the plaint, 
as required by Order VII, rule 6, Civil 
Prosedure Code, it eould not be taken into 
eonsideration at all; and 

(77) That even if it ba taken into con: 
sideration, it did not amount to an 
acknowledgment, as required by sestion 19 of 
the Limitation Aot, as it did nob eontain an 
acknowledgment of an existing liability and 
as it was not signed by the defendant or by 
an agent duly authorised on his behalf, 

As regards the firat point, it will be 
sufficient to refer to the cases of Hingu Miya 
v. Heramba Ohandra (1) and Yakub Ebrahim 
Sayani v., Bat Rahimatbai (2), whish have 
been followed in a very resent ease— 
Parmeshri Das v. Fakirta (83)—of the Lahore 
High Oourt, These are an authority for 
holding that where the plaintiff satisfies the 
requirements of old seotion 50, sorrespond- 
ing to Order VII, rule 6, Oivil Proesdure 
Code, by stating in the plaint the ground. 
showing how his olaim is within fimita ion, 

(1) 8 Ind Cas. 81; 18 O. L. J. 189, 


(2) 10 Bom. D. B. 246. 
(3) 60 Ind. Cas. 772; 2 L. 18, 
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he ought .not to ba debarred from taking 
another and even an insonsistent ground 
to get over the bar of limitation. In the 
present ease the posteard in question was 
filed along with the plaint and though if was 
not originally sought to be used as saving 
limitation, the plaintiff relied upon it for 
that purpose at the evidense stage. Not 
only was no objeetion to this eourse taken 
either by the Court or by the other side, but 
the question whether the said poasteard 
satisfied the reqairements of seetion 19, 
Limitation Aet, was fully argued and dis- 
eussed in the judgment of the lower Court. 
Disagreeing with the lower Court, I hold 
that the posteard eould be relied upon by 
the plaintiff for saving limitation, 

In order to deside as to whether the 
posteard was an acknowledgment ascording to 
the requirements of sestion 19, it i is nesessary 
to know its exaet wording. It ‘ia written 
in Marathi and its English rendering is as 
follows :-— 

“Best compliments to Ramehandra Onkar- 
Jal at Gondia from Raj Mohammad at 
Bhandara. Farther, I had said that I would 
come on Tuesday, but as tha goods had not 
been sold and as I was not keeping good 
heslih, I sould not some. But I will very 
positively eome on Tuesday with the money, 
Have no doubt about this.” 

The defendant is illiterate, and the son- 
tents of the posteard are in the handwriting 
of another person. He admitted that he had 
sent the posteard to the plaintiff and had 
mentioned in it thet be would bring the 
money.on Tuesday. There is no signature 
either of the writer or of the defendant at the 
foot of the writing on the card. The post 
marks show thatthe eard was despatehed from 
Bhandara on 8rd Ostober 1917 and reaebed 
Gondia the same day, 

From the esontents and the wording of 
the posteard itself an asknowledgment by the 
defendant of any debt or liability sannot be 
gathered. The wording does not by itself 
show . that the defendant meant to as- 
knowledge any debt or liability on his part. 
All that he said in the posteard was that he 
sonld not, on aseount of sertain reasons, go to 
the plaintiff. on Tuesday as promised, and 
that be would go tobim on the following 
Tuesday with the money. Whether that 
money was on aseount of any debt due by 
bim to the plaintiff or was on any other 
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aseount the writing on the posteard does not 
say. Itis altogether silent on the point, 
No doubt, oral svidenee is admissible to 
prove the identity of the debt, property or 
right in respeet of whish the acknowledg- 
ment is made, or the name of the ereditor or 
of the person entitled to the right or property, 
or the date of an acknowledgment, and 
these need not appear on the fase of the 
writing, bot the writing itself must import an 
asknowledgment of an existing liability. 
Sueh liability eannot he read into it by proof 
alsunde or by subsequent admissions of the 
seknowledgor: See Ittappan Kuthtravattat 
Nair y, Nanu Sastri (4). If the writing 
itself does not sontain any asknowledgment 
of personal liability or of a debt, this ean- 
not be imported into it by referring to. state- 
ments of the parties or to other writings. 
The writing sought to be nasod as an aeknow- 
ledgment should in itaelf import that the 
person making the asknowledgment is under 
an existing liability. In the present ease, 
sueh aeknowledgment on the part of the 
defendant is entirely absent from the eon- 
tents of the posteard. As observed in Jogesh- 
war Roy v. Raj Narain Miiter (5), unless 
the language of the dosuments be identisally 
the same, a deesision upon the eonstrnetion 
of one doeument eannot be of mush assist- 
anes to the Oourt in eonstruing another 
dosument and eaeh ease has to be treated on 
its own merits. Other reported cases in 
whish doeuments. were examined and son- 
atrued with a view to.see if these falfilled 
the requirements of seetion 19 of the Limita- 
tion Ast eannot, therefore, be of muah help to 
us in the present sase. 

My opinion is that in the writing of the 
posteard there is no asknowledgment on the 
defendant’s part of any debt or liability and 


_ that the limitation sannot, therefore, be saved 


by it. 

As this finding is sufficient to uphold 
the dismissal of the plaintiff’s suit, it is 
unneeessary to decide whether the posteard 
has been signed by the defendant. I may, how- 
ever, say that the signature need not appear 
at any partieular part of the writing and 
that the person authorised to give an ae- 
knowledgment may sign his own name or 
that of his prinmeipal: See Mathuradas v., 


(4) 26 M. 84; 12 M. L. J. 101. 
(6) 31 O, 195 at p. 200; 8 C. W, N. 168, 
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Babu Lal (6), Mahalakshmibait v, Firm of 
Nageshwar Purshotam (7) and Mohesh Lal v, 
Busunt Kumares (8). 

The plaintiff's suit was rightly dismissed 
as time-barred and his spplisation for revi- 
gion is dismissed with all eosts on him. 

J. P, - Application dismissed. 

(6) 1 A. 688 at p. 686; 1 Ind. Deo. (xN. a.) 477. 

(7) 10 B. 71; 5 Ind, Dec, (x. s.) 432, 


(8) 60. 840 atp. 352; 7 C. L. B. 121; 3 Ind, Dee, 
(N. S.) 222. 


EC a raaa. 


PATNA HIGH COURT. 
Sreconp O1viz. Appeat No, 82 or 19271, 
July 23, 1992, 

Present :— Mr., Justisae Das and 
Mr. Jueties Adami, 
BASUDHO NARAIN.~Derzxpant— 
APPELLANT 

Versus : 

’ RADHA KISHUN— PLAINTIYF AND 
DABINDRA MISSIR AND oruses— 
Devenpants—RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), e. 22 cl. (2)— 
Occupancy holding, purchase of, by co-sharer landlord— 
Partition between co-shurers, effect of —Holding allotted 


to share of another co-sharer, effect of -- Bengal Tenancy 
Amendment Act (I of 1907). 


Where aco-sharer landlord purchased the ocou- 
pancy holding of a tenant before the amendment of 
seotion 22 12. of the Bengal Tenancy Act in 1907 
and thereafter on partition between co-sharers lande 
lords the holding is allotted to the share of the other 
co-sharer, the holding does not cease, only the 
ocoupancy right comes to an end under section 22 
(2, of the Act and the purchaser oo-sharer is 
entitled to remain in possession. 

Jawad-ul-Huq v. Ram Das Saha, 24 O. 143; 1 0, W. 
N. 165; 12 Ind. Dec. (N. s.) 761, Ram Mohan Pal v, 
Sheikh Kachu, 32 O. 886; 10. I, J. 1; 9 O, W. N. 249 
(F. B.', referred to. 

Quere:-—What will be the position of such a 
oo-sharer purchaser of holding under the Amonding 
Act of 1907 P 


Appeal against a desision of the Subordi- 
nate Judge, Muzaffarpur, 

Mesars, O. O. Das and 0. 8. Banerjes, for 
the Appellant. 

Mr. 5. N. Ray, for the Respondents. 

JUDGMENT. 

Das, J.—The plaintiff and the defendant 
first party were eo-sharers in an estate in 
whieh one Mithan Jha had an ceeupansy 
holding. Sometime in 1899 or 1900 defend- 
ant No. 1 brought a suit against Mithan 
Jha and purehased the oseupaney holding 
and has ¢gouticued to be in possession of . the 
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holding whieh has belonged to Mithan J ha. 
There has reeently been a Collestorate parti- 
tion between the plaintiff and defendant 
No. 1 and on sush partition the lands in 
question have been allotted to the share 
of the plaintiff. The plaintiff, taking the 
view that upon the purehase of the osen- 
pavey holding by defendant No. 1 that 
holding besame the bakasht of the plaintiff 
and defendant No. 1, elaimed to be put in 
possession of the land in dispute, The Courts 
below, agreeing with the view of the plaintiff, 
have deereed his suit. 

It ia nesessary toremember that in deal- 


; ing with the guestion we are governed by 


the Bengal Tenancy Ast of 185 ara we 
have nothing whatever to do with the 
amendment of the Ast in 1907. Now seetion 
22, slanse (2), of the Bengal Tenaney Aet 
asit exiated before the amendment in 1907 
ran as follows : 

“If the oseupaney right in land is trans- 
ferred to a person jointly interested in the 
land as proprietor or the permanent tenure- 
holder, it shall eeace to exist ; but nothing 
in this sub-seetion shall prejudicially 
affeet the rights of any third persor,” 

The question was debated so far back as 


the year 1896 as to the position of a eo- 


sharer proprietor purchasing an oescupancy 
holding, It was ruled in the ease of Jawad- 
ul Huq v, Ram Das Saha (1) that “ there 
is no law whieh prevents ove of the several 
so-proprietors from holding the status of a 
tenant under the other eo-proprietors of land 
whish asappertains to the eommon estate and 
that the effect of the purshsse by one 
so-owner of land of the oscupansy right is, 
not that the holding eesses to exist, but only 
the oseupaney right whieh is an incident of 
the holding.” 

Aseording to desision of the Full Beneh, 
“there was nothing in the sub-sestion 
ineonsistent with the eontinuanse of the hold- 
ing divested of this right of oseupansy whieh 
attaehed to it.” 

The point again eame up for eonsideration 
before the Oalentta High Oourt in the ease of 
Ram Mchan Pal v, Sheikh Kachu (2), The Fall 
Beneh in that ease agreed with the desision 
of Jawadul Hug v. Ram Das Saha (1). Mr. 
Justice Ghose in the eonrse of hia judgment 


() 24 0. 143; 1 C. W. N, 168; 12 Ind. Dec. (N. s.) 
76). 
(2) 320. 886; 10, L J l; 9 C, W, N, 249 (F, B,). 
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Pointed out that sinee the Bengal. Te a ty 


Ast sontemplated a elass of ratyats different - 


from ratyais with right of osenpansy, 
namely, non-osenparey ratyats, and sinss 
Sestion “2 of the Bengal Tenaney Act 
deliberately stated that the cosnpanoy right 
shall sease to exist, it followed that. ‘he 
holding did not sease by virtue of the pür- 
shase by the co-sharer landlord. In his 
view the holding ¿till eontinued notwith- 
ne the purehase by the eo-sharer land 
. 40rd, 

Now if this be sorrest, then someting 
must happen sudseqaent to the aeqaisitioa 
of tte holding by the so-abarer landlord bo 
put anend to the holding. It is suggested 
that the pariifion between the 6) sharor 
landiord puts an end to the holding; bat 


inny judgment there is no fcundation for. 


this argumentin the Bsngal Tenaroy Aot 
and we hava not bsen referred to any eases 
whish support the. argument put before. us 
by the learned Vakil on behalf of the res 
pordent.. Ido not desire to express any 
opinion on the question as to what the 
position will be under the Amending Aot 
of 1907. In my judgment the view taken 
by the Oourts below is ineorreat, and I 
would allow the appeal, set aside the judg- 
ments and deerees of the Oourte below aud 
dismiss the plaintiff's aetion with eosts 
throughout. i 
ADAMI, J.—I agree. 


J. P, ' Appeal allowed, 


: LAHORE HIGH COURT, 
Civic, Revision Permios No, 766 or 1920, 
ig February 16, 1921. , 
Present — Mr. Justise Wilbérfores, 
Tis FIRM gsowx as DURGA PARSHAD. 
- MUTSADDI LAL— DEFENDANTS | 
— PETITIONERS 
versus 
Tar FIRM crown as RULIA MAL. 
DOGAR MAL—P.atstirrs— 


RESPONDENTS, 
Contract—Offer—Invitation for offer—Propesal—Place 
of .eontract—Qivil Procedure Oode (Act V of 1908), 
s8. 20 (c',,115—Jurisdiction, wrong decision as to— 
Revision—High Court, power of interference of, a 


Plaintiff, residing at L., wrote to defendant at G. 
asking for quotations for salt and the terms on which 
it wonld be supplied, In reply, defendant sent a 


post card stating his terms and asking plaintiff to 
wire should he require salt. Plaintiff wired for one 
wagon of salt and on a breach arising out of this 


contract he sued the defendant for damages at L.. 


Defendant objected that the contract having, been 
entered into at G., the Courts at D. had no jurisdiction 
to entertain the suit. The lower Appellate Court 
overruled this objection. On revision: 

Held, (1) that defendant’s post card was a mere 
eens for offers and not a proposal ;, [p. 283, col. 


(2) that plaintiff's wire constituted the proposaland 
that the contract was completed by defendant signify- 
ing his assent to the proposal at G; [p. 283, col. 1.] 

3) that, therefore, the contract was entered into 
at G. and the Courts at D. had no jurisdiction to 
entertain the suit; [p. 283, co). 1.] 

(4) that a High Court had in revision power to 


‘set aside the order of a lower Appellate Court, 


[p. 288, ool. 1.] 

Thanawala, F. B. v, Shahzada Basudeo Singh, 1 
Ind. Cas, 326; 12 0, O. 17, followed. 

A High Court willexereise its revisional powers 
in the case of interlocutory orders where a failure to 
doso would result in irremediable damage to the 
parties. [po 283, col, 1.] 

Rama v. Jowahir, 64 P. R 1885; Dowlat Ram v, 
Asa Ram, 46 P. R. 1886; Mannu Lal y. Hurcharan 
Dus, 10 Ind, Cas, $6; 147 P. L. R. 191}; 258 P. W. R. 
lott; Firm Damri Shah-Thakur Ram v, Firma Rulia 
Mul-Dogar Mal, 46 Ind. Cas. 387; 2 L. L..1, 555; 
referred to. 


Petition, under sestion 44 of -Act.I¥ of 
1919, for revision of the order of the Diatriat 
Judge, Ludhiana, dated the 9th August 1920; 
reversing that. of. the Santor Subordinate 
Jadge, Ludhiana, dated the 1lth March 1920, 


Lala. Balwant Rat for. Lala: Fakir Chand, - 


for the Petitioners. 
Mrt. B. P. Khosla, for the Responden’s, 


JUDGMENT.—The plaintiffs in this ease- 


wrote from Ludhiana to a shop at Gondes, 
in the United Provinees, asking for quotations 


for salt and tbe terms on whioh. it woud be. 


supplied.. In reply to this, the deferdanta - 
sent a post oard stating their terms and faking - 


the plaintiffs’ to:-wire; shanld they require 


salt: In reply to’ this, the plaintiffs, wired. 


for one wagon of salt. On a breach: whioh 
arose out of this contract the . plaintiffs sued 
for damages at Ludhiana, and the defendants 
objested to the juvisdistion of the Ludbiana 
Conrt. The firat Court held that the sause 
o. astion arose at Gonda inasmuch ga the 
contract was accepted af Gonde. The 
lower Appellate Court disagreed with this 
finding and considered that the defendants’ 


plaintiffs’ wire waa the asseptanse,. The 


= J 


! post aard sonatituted.a proposal and that,the.. 


Distriat Judge held, therefore, that the, 


contrast was completed at. Ludhiang and that. 


‘ 
wi 


Vol. LXV 


INDIAN OASES.,. 


283 


BANSIDHAR 1 :R «, TIKAIT HARNABAYAN SINGH, 
the cause, of, ,action „aroge: there... Againat, 


this desision. tha. defendants have. praferred. 


a petition for revision... 


I do not agree with -the desision. of the.” 
lower Appellate Court. that the post card .. 


ean amount to: a proposal within the por- 


t 


view of the Oontraot Aot. The post oard was . 


merely an invitation for offers in the same 


way asa catalogus of goods sent out by any _ 


shop.or business firm. A.. similar saga, -is 
reported in 1 Indian. Cases, page 
[Thanawala, F. B. v. Shahzida Besudeo 


Singh. (i)', in. whish it was held that 


sush an invitation for offers did not smount.- 
to a proposal.» It is:slear that the plaintiffe! -~ 


wire for the goods sonstituted the proprcsal 
in the sase and that the contrast was 
sompleted when the Gonda firm signified iis 
assent thereto. 
sontract was sompleted at Gonda. 

Counsel for the respondents objeated that 
in a ease of this description a petition for 
revision did nat lie. He referred to a large 
number of authorities, of whish Rama v. 


395. 


* 
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* 
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PATNA HIGH OOURT. 
Appeal FROM APPELLATE Deoren No. 695 
“ tr 1920. -` 
Jnly 27, 1921.) 
Present: —Mr; Justies Coŭtts ard 
Mr. Justios Maspherson. 
BANSIDHAR DHAR AND OTUERS — 
PLAINTIFFS — APPELLANTS 
vertres 
TIKAIT HARNARAYAN SINGH ap 
OTHERS — Derrypayra— Respoxpent i. 
Chota Nagpur Encumbered Estates Act (FI of 


1876}, ss. 2A, 3, ZIB- Suit pending—Estate taken . 
under -management—Effect on suit, 


Section 2'B of the Chota Nagpur Eneumbered Es- 
tates Act does notrestrict the provisions of section 3 > 
of the Aot as it refers to suits other than proceedings 


_in regard to the debts or liabilities referred to in.. 
- section 2A. [p- 28}, col. 1.] 


I bold, therefore, thet the . 


Jowahir (2), Dowlat Ram v, Asa Ram (3) and : 


Mannu Laly. Hurcharan Das (4) appear to 
be the most applisable. On the other hand, 
there are numerous rulings in whieh thia 
Ocnrt has exersised its revisional powers in 
the case of interlosutory orders where 4 
failure to do so would result in irremediable 
damage to the parties. This would obvious. 


ly.be the result of my refusal to interfere. 


in the present proceedings. I agrea eapeoial- 
ly with the latest published judgment of 
this Court privted on page 456 
Volums IT, Lahoro Law Journal [| Firm 


of. 


Dan.rt Shah Thakur Ram v. Firm Ruka. 
Mal Dogar Mal (5)}, in which the learned : 
Judge also pointed out that another result : 
of his refusal to interfere wonld be an. 


unnesessary waste of the time of highly paid 
Government judicial officers, 

1 acoept the petition for revision and 
restore the order of the First Oourt. I 


give the petitioners their eosts in all 
Courts. 
Z K, Potition accepted, 


(1) 1 Ind. Cas. 825; 12 0. O. 17. 
(2) 64 P. R. 1885, 
(3) 46 P. B, 1886. 


¥ 


4 


Therefore, a suit againet a party whose estate 
is, after the institution of the suit, taken under - 
management under the Chota Nagpur -Enoumbered 
— Aot is barred by seotion 8 of the Act. [p, 284, 
col. 1. 


Mr. Atul Krishna Roy, for the Appellants. 
Messrs. Kulwant Sakay and ‘Panchanan 
Banerjee, for the Respondents, 


JUDGMENT, 

Courts, J.—This wasa suit for reaovery 
of a sum of Rs, 866-20 pringipal and 
Rs 393 interest on a bahthhata trant aotion, 
whish is said to have been jointly entered 
into with the plaintiffs by the defendant 
No, 1 and the deseased father of the defend. 
ants Nos, 2 and 3, who are minors. After 
the anit was instituted, the estate of the 
defendant No, | was taken under the manage. 
ment of the Encumbered Estates, The 
plaintiff then brought the manager on to 
the resord, The manager objeeted on behalf 
of himself and the defendant No, 1 
under the provisions of seetion 3 of the 
O: ota: Nagpur Hoonumbered Batates Aet: and 


z on this objestion being d'ssllowed, he did not 
; enter--any defence, 


The suit was deerecd 


: e@ parte, Against this decree the defendant 


(4) 10Ind, Oas. 36; 147 P. L. R. 1911; 258 P. W, R. 


1911, 
(5)-64 Ind. Cas 887; 2 D. L J, 456, 


No. 4, the manager of the Eneumbered 
Estates appealed on behalf of the defendant 
No. 1 and himself. The learned ~“ Judisial 
OCommiesioner has found that sestion 3 urs 
a bar and has decreed the appeal., 

Sestion 3 is to the effect that— 

“On the publiastion of ‘an order, under 


r 
7. 


= 


.£e4' ibn 2, the fellowing sonsaqueness shall 


ensa:i— 
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“All proseedings whieh may then be pendiag 
in any Oivil Court in British India or in any 
Revenue Court in Bengal in respest to sush 
debt or liabilities, shall bs barred.” 

The debts and liabilities referred to are 
debts and liabilities mentioned in seetion 
2-A (i) (a)— 

“All. debts and liabilities to whish the said 
holder is subject.” 

Clearly then the suit whish was brought 
by these plaintiffs was barred by the provi- 
sions of sestion 3. 

It has been eontended, however, that the 
plaintiffs are saved by sestion 21-B. Section 
21. -B runs as follows— 

“During the period of management in 
every pending anit or appeal in whish the 
holder is plaintiff or defendant, the manager 
shall be named as the representative of the 
holder for the purposes of the suit or 
appeal,” 

Clearly, however, seeticn 21 B eannot 
restriet the provisions of section 3; this 
gestion refers to suits other than proseedings 
in regatd to the debts or liabilities referred 
to in seetion 2-A. 

The view of the law whieh has been 
taken by the learned Jadieial Oommis- 
sioner is obviously eorreet and I would 
dismiss this appeal with eosts, 

Macpamesox, J.—I agree, 

J P 

Appeal dismisied. 


OUDH JUDIOIAL COMMISSIONER'S 
COURT. 
Szooxn Orvin Apréan No. 169 or 1921, 
August 3, 1921, 

P resent:—Mr. Dalal, A. J || O. 
MUHAMMAD ABDUL AZIZ— 
Praixtiv® No, 1- APPELLANT 
versus 
BHAGWAN DAS—Derenpant, 
MADAT ALI— Prammer No, 2— 
BRasPonpDEnts. 

Prs-emption—OuGh Laws Act (XVIII of 1876), 2. 9 
~-Under-propreetary tenure—Proprietors and under. 
proprietors, preference between, 
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Under section 9 of the Oudh Laws Act an under. 
proprietary tenure may be any ares of land, 
whether constituting an entire Mahal or only a 
portion of it. [p. 285, col, 2.) 

Thus, where the vendor and the pre-emptor are 

co-sharers in an under-proprietary tenure and the 
yen dhe isa co-sharer in the proprietary tenure in 
whioh the under- proprietary tenureis situated, the pre- 
emptor comes within clause (1) of section 9 and has a 
preferential right, and he and the vendee donot come 
in clause (3) as members of the village community. 

Sheoraj Kunwar v. Harihar Bakhsh Singh, 7 Ind, 
Cas. 196; 82 A. 351; 14 O. W. N. 817; 12 0. L. J. 4°; 
TA. L, J. 709; 12 Bom. L. R, 508; 8 M. L, T. 89; (1910) 
M. W.N. 36): 18 O. O. 145; 20 M. L. J. 609: 87 1. A. 
124 :P. ©.), Bank of Upper India v Munshi Alopi 
Prasad, 10 O. C. 267 and Kaniz Zohra v. Nepal, 64 
Ind. Cas. 632; 22 0. 0, 297, distinguished from. 


Appeal from a desree of the Subordivate 
Judge, Bara Banki, dated the 12th Muireh 
1921, reversing that of the Munsif, Ram- 
gsanehighat, dated the 25th Novembsar 1920, 

Mr. Mohammad Wasim, forthe Appell int, 

Mr. Zahur Ahmad, for Respondent No. 1. 


JUDGMENT.—The question whish arises 
in this appeal ralates to the right of pre- 
emption under section 9 of the Ondh Laws 
Aset. What is sold is three-fourths share of 
Khata No. 318 of under. proprietary land, 
six bighas and odd, situated in Khata No, 17 
of Mahal Sarju Pershad in village Badocerai. 
Makal Sarju Pershad is divided into 19 
Khatas or Pattis, eneh separately ass seed 
and possessing a separate lambardar, The 
vendee of this suit, Bhagwan Dae, is a oo- 
sharer proprietor in Khata No.1, The 


_ plaintiff pre-emptor owns one-fourth thara 


of the area of land with under-propri: tary 
rights of whieh three-fourths have been sold 
to Bhagwan Dae. The question is whether 
the plaintiff eomes within the first elause of 
gestion 9 and has a preferential right, or 
whether both he and the vendee some in the 
third slause os members of the village some 
munity. If both parties some “in the third 
elause, the plaintiff bas already lost his right 
in drawing lots. 


The firat Civil Court of the Munsif, Ram- 
sanebighat, held in favour of the plaintiff and 
decreed his snit, but the learned Subordinate 
Judge of Bara Banki sitting as an Appallate 
Court held tha rights of the parties to be 
equal and the vendee had the greater lusk in 
that Court, to draw the winning lot. The 
plaintiff's suit was dismissed in 9onse- 
quence, 
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Reading seation 9, it appears to me to be 
beyond question that the area of six bighas 
fourteen b:swas formed an under-proprietary 
fonure of whieh the vendeo and the pre-emptor 
are the so-sharers. The learned Subordinate 
Judge quoted a portion of a judgment of a 
learned Judge of this Oourt in a ease whieh 
went up to the Hon’ble Privy Oouneil in 
appeal. The judgments are reported in I. L, 
R. 82 Allahabad at pages 35 1* [ Sheoraj Kunwar 
v, Harihar Bakhsh Singh (1) ] and onward, 

The partioular portion referred to by the 
‘lower Appellate Court is at the top of page 
359* where the learned Judge says that the 
word “tenure” (z.e, in seetion 9) must be 
intended to mean a sub-division of sush 
Mahal, though no definition of the word 

“tenure” is given anywhere in the Ast. A 
detashed portion of a jadgment is not very 
helpful in understanding the meaning of the 
words. If the judgments of both the learned 
Judges of this Court are studied, it will be 
found that in thatease the question was whe- 
ther the pre-emptor and vendor were ao- 
sharers of the whole Mahal or not. Ag regards 
their inolusion in olanse l of seetion 9, it was 


taken for granted that they sould 
not some within that slause, aay Ohemier 
observed : — 


As regards the first elause it seems suffi- 


tient to say that even if, as has been ‘sug- 
gested, eneh of the villages assigned to Uma 
Pershad is a sub-division of the tenure: it 
cannot be said that the plaintiff and Gajadhar 
are now e0-sharers in any sub-division, for 
under the partition Gajadhar alone is entitled 
to the three entire villages and Harihar 
Pershad i is entitled to the remaining Pattis 
in the villages Himmatnagar and Kathwa. 
it is truly said that sinse the partition, the 
position of Ganesh and Gajadhar had bosen 
analogous to that of the.«o-sharers of an 
ordinary proprietary Mahal whieh had been 
the subjeet of an impoerfest partition under the 
Revenue Aet.” . 

It is apparent, therefore, that the 
vendor and the pre-emptor in that ease were 
not so-sharers in any under proprietary 
tenure. In the present ease there is one 
under-proprietary tenure, to wit, holding 


(1) 7 Ind. Cas. 196; 32 A, 851; 14 0, W, N. 817; 12 
O. L, J. 40,7 A. L. J. 709; 12 Bom. L, B. 508; 8 
M. L. T. 89; (1910) M. W. N. 361; 18 0, O. 165; 20 
M. L. J, 009; 37 I. A. 124 . O.). 





INDIAN OASES. 


285 


No. 318 in Kbata No. 17, and both the 
vendor and the pre-emptor are eo-sharers 
therein, The respondent’s learned Counsel 
attempted to make out that tenure was 
equivalent to a Mahal and that unless there 
ia an under-proprietary Mahal, s.e., an entire 
Mahal eub-settled with under-proprietors, 
there ean be no right of pre-emption inter 
se between the under-proprietors. I am not 
prepared to interpret the opening paragraph 
of sestion 9 in that manner. The under- 
proprietary tenure may be any area of 
land, whether sonstituting an entire Mabal 
or only a small portion thereof. It was 
rightly said by the respondent’s learned 
Counsel that the rulings quoted on behalf of 
the appellant, Bank of Upper India v., 
Munshi Alopi Prasad (2) and Kanit Zohra 
v., Nepal (3), were applieable to proprietary - 
tenure. Iam, however, of opinion that the 
plaintiff is entitled to susssed on the wording 
of section 9. 

In the result I set aside the desree of the 
lower Appellate Oourt, restore the deeree of 
the firat Court and grant to the plaintiff a 
month’s time from to-day to deposit the gale- 
eonsideration fixed by the first Court, The 
plaintiff shall reseive eosts here and in the 
a Appellate Court. 


Appeal allowed, 
(3). 10 0. 0. 261. 
(8) 54 Ind. Cas, 682; 22 O, O. 297. 


PATNA HIGH COURT. 
ÅPPEAL FROM APP4LLATE Decazss No. 573 
or 1920, 
June 27, 1921, 
Present:—Mr, Justies Das and 
Mr, Justies Ross, 
FOUJDAR SA HU —:JAFBNDANT =Å PPELLANT 
versus 
NEMA BHOGTA-— RysPONDENT, 

Chota Nagpur Tenancy Act (VI of 1908), ss. 87, 

224 (2)—Suit under s. 87—Appeal, seeond, to High 


Court, maintainability of —Oivil Procedure Code (Act 
V of 1908), 2, 104, 


No second appeal lies to the High Court from 
the decision of the Judicial Commissioner in an 
appeal arisingin a suit under , the provisions of 
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section 87 of the Ohota Nagpur Tenancy Act either 
under section 224 (2) of the Chota Nagpur Tenancy 
Act or under- the provisions of the Civil Procedure 
Gode, [p. 287, col. 1.] 
. Jagdeshar Dayal Singh v. Bhagdi Mahton, 58 Ind, 
Cas. 434; 5.P, L. J. 697; (1920) Pat. 302; 1 P. L. T. 706 
and Lal Man Naik vi Kanhaya Lall Pandey, 40 Ind. 
Oss. 891, followed. 
~ Raghubir Sahi v, Protab Udoy Nath Bahi Deo, 13 
Ind. Cas. 1938; 16 O. W. N. 294; 39C, 241; 15 O. L, 
.. J. 145, not followed, 
Appeal from a desision of the Offisiating 
_Judisial Commissioner, Raneshi, dated the 
13th Marsh : 1920, reversing that of the 
: Revenue Offiser, Daltongunj, dated the 9th 
Desember 1918, ; 
Messrs, Ram Lal Dutt and R. P. Sinha, for 
the Appellants. 
- Mr. Se A. Aighar (with. him Mr. H, B. 
Mukharjt), for the Raspondents. 
“ JUDGMENT, 
Das, J.—The defendant, who is the ap- 
_ pellant before us, was resorded as proprietor 
of a eertain share in Manz Meral,. There. 
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before us by Mr. Asghar. That degision 
is in Raghubir Sahi v. Protab Udoy Nath 
Saki Deo (3), 

In my opinion the decision in Jag: 
deshar Dayal Singh v. Bhagdi Makton (1) 
is eorreot. The point is this, Sestion 224, 
sub seotion (2), gives a right of appeal to 
this Oourt first from any appellate desree 
passed by the Judieial Oommissioner under 
Ohapter XVI, and sesondly from any order 
passed by him on appeal under sestion 215, 
sub-sestion (3), There is, therefore, a right 
of appeal to this Court if the desision of 
the Judicial Commissioner is a desision 
under Ohapter XVI, or is an order passed 
by him on appeal under seation 215, mbe 
section (3). Mr, Dutt does not sontend 
that the order passed by the learned 
‘Judiaial Commissioner is an order paased 
by him on appeal’ under gestion 215; sub- 
sestion (8). © Bathe ‘strenuously sontends 
that the deeree passed by the Judisial Oom- 


a apon:-the’ respondent instituted a suit under 
: the -provision:.of seation: 87 of the-Ohota 
= Nagpur- Denadey Aab before. a -Revenue 
.. Officer for a! desision of the dispute between 
o them regarding the entry which the Revenue 
c- Offisermhad made in the resord. . The Revenue 


missioner is’ a ‘desree under Ohapter XVI 
and, therefore, appealable under alange (2) 
of sestion 224, 

His argument is this, He says that an 
appeal from an order passed under section $7 
lies in the preseribed manner and to” ‘the 


Officer dismissed the suit, :‘Thsrenpon the 
plaintiff<.appéaled to the Ooart of. the 


Judieial Oommissioner, Ranchi, . The learned - 


Judieial Ociimissioner ‘allowed ‘the appeal 
and deereed the plaintiff's suit. The defend- 
ant has now appealed to this Oourt from 
the dearee passed’ by the Judisial Com 
missioner., 

The first point taken on behalf of the 
respondent is that no appeal lies, The 
desisions of this Court on the point raised 
by Mr, Asghar ara conflicting. But there is 
a judgment of two Judges of this Court in 
favour ofthe view whisk has been advaneed 
before us by-Mr. Asghar, whereas thera is 
a desision of a single Judge in favour of 
the view maintained by’ Mr. Ramlal Dutt, 
The desision “whieh is relied. upon by 
Mie, Asghar “is * Jagdesiar Dayal Singh v. 
Bhagdi Mahton (1) ‘and the desision relied 
upon ‘by: Mr..Ramlal Dutt is Lal Man Naik 
`- v: Kanhyaa’ Lall Pandey (2). “There is a 
i@eeision of ..the--Calentta High .-Oourt in 
favour of the view whieh has been advanced 


-> (19-58 Inch Cas, 484; 5 Pi L, 3.607; (1920) Pat 802; 
“EPL T 05. CO no l 
5- 2(2) 40 Ind. Oas. 801. 


preseribed oeer, The Locoal Government 


-ander the provisions of sestion 264, elauss 


(8), has framed-roles preseribing the manier 
in whieh and the ‘offieer to whom appeals 
lie from desisions passed under sestion 87. 
Those rules are to be found at page 110 
of Mr. Reid’s book on thea ' Chota Nagpur 
Tenansy Aot. They are as follows:—_ 

(1) Appeals from desisions of Revenue 
Officers under sestion 57 (1) shall -lie to 
the Judisial Commissioner, 

(2) Hvery sueh: appeal must be presented 
within thirty days from the date on whieh 
the desision appealed against was signed and 
delivered. 

(3) The provisions of seetions 220 ta 223 
shall, as far as they are applicable, apply to 


-gueh appeals, 


Mr, Datt’s contention based on the Notifiea- 
tion passed by the -Lientenant-Governor on 
the 24th May 1959 ia this: He says that 
the appeal lies to the Judisial Commissioner 
of Ranehi and the proeedure: laid . down 


4 


(8) 18 Ind, Cas, 193; 16 O, W. N. 294; 89 O, 241; 
16 G. L, J. 146, 
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in -sections 220 to 223 of the Chota Nagpur 

Tenaney Aset applies to appeals whish mast 
. bo taken to the Judisial Commissioner. 
. Under seotion 223 the Judisial Commissioner 
- has to give judgment in the manner pro: 
_ vided in sestion 170 for giving judgmentin 
original suits, Therefore, Mr, Ramlal Datt 
eays, the order of the Jadioial Oommis- 
sioner in an appsal from an order under 
section 87 is an order under sastion 22?, 
and as sestion 223 is to be found in 
Ohapter XVI of the Ohota Nagpur Ten- 
aney Ast, an appeal lies to the High 
Court under sestion 224, sub-sestion (2). 
- In :my opinion the argument -does not 
deserve any suesess. It is quite trne that 
by virtue of the Notifisation passed by 
, the Lientenant-Governor the Judisial Oom- 
missioner is competent to deal with an 
appeal from ‘an order passed under sestion 
+BY of “the Chota Nagpur Tenaney Aof, 
, but he does not exeroise that jurisdistion 
under Ohapter XVI bat under a spesial 
jurisdietion whieh has been conferred on 
` him ‚by the ` Lieutenant Governor , by ji 
“Notifisation of the 24th May 1908: 


r‘ 


~ Hw 


other worde, Chapter XVI dces not by its = 


“own foree apply to the ` deaision of the 
Judicial ` Oommissioner, Ascordingly - that 
| desision eannot be a desision under sestion 
223. ‘In my opinion, therefore,. an appeal 
does. not lie to this Court under sestion 224, 
sub-sastion (2), of the Ghota Nagour Tenansy 
Ast.. 

La "Next it was sontended by. Mr. Ramlal Dat 
| that..there is a right of appeal to bhis 
Oourt. under the Oivil Prosadure Code. In 
my opinion this argument again: is unsound, 
A deaision under seation 87 of. the Ohota 
Nagpur Tenaney Aet is not a deoree; itis 
. a desision, and there is no appeal to the 
High Court under the Civil Prosedure Ocde 
from a desision, The point was disaussed 
. in. the: Osleutta High Oourt in the 
ease. of Raghubir Sahi v, : Prolab Udoy 
. Nath Sakti’ Deo (3). I agree with the 
` desision of Stephen, J., in that ease, and.in 
. spsoordanoe therewith and with the desision 


=" KA FA * 


`~ 


|| t 3 - 


2 ‘of, this Court in the oase of Jagdeshar . 
. Dayal Singh v.. Bhagdi Mahton (1) must. 


` dismiss this appeal with sosta, 


-There is a revision petition against the. 


_ order ` of the J adisial Commissioner. In my 


‘opinion there is no error of jurisdiotion at > 
16 was argued by Mr. Ramlal Datt that . 


“ali, 
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the learmed Commissioner had no business 
to deside a question of title. But I do 


‘not think that he has in faot desided any 


72. 
* 


question of title. No doubt: in desiding 
whether the entry in the Resord of Rights 
is eorrest or ineorrest he had ineidentally 
to diseuss the question of title, but his 
decision on the question of title ia only 
insidental; if is nothing more than that. 
His desision really is a desision on the ques. 
tion of possession. I must refuse the revision 
petition but without costs, 

Ross, J.—I ngres, 

J, P, 

. 3 Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. - 
Eiest Oivi : APPEAL No. 54:0p 1920, 
August 5, 1921, 
Present :—Mr, Dalal, A. J. O; and 
Mr, Wazir Hasan, A: J, 0. 1, 
Syed DILDAB HUSAIN AND organes—. 
Pratntigys— APPELLANTS: 
2678us 
FATEH BAHADUR AND OTHERS -e ., 


DEFENDANTS — RESPONDENTS: - 

Custom—Inheritance — Daughters excluded — Pre. 
sumption as to sisters and their sons. 

When it is proved that by custom daughters are 
excluded from inheritance in a certain family, it may 
be safely assumed that sisters and their sons: are also 
excluded. 

In the family of Chain Shah of Saraura sisters and 


‘sisters’ sons are excluded from inheritance, 


Appeal from a deeree of the First Subor- 
dinate Judge, Sitapur (Biswan), dated tha 
3lst July 1920. --- 

Messrs, Haider Husain and’ Wasi ` "Hasan, 
for the Appellants. 

Syed A Mukammad, 
Nos. 1 to 4, 


JU DGMENT.—Threg of -the plaintiffs; are 
sons and one a grandson of: one Musammat 
Zeb un-nisa, sister of. Muhammad -Husain 
Khan (deceased), -The property. of Muham- 


‘for “Respondents 
` Ma RO” 


. mad Husain, -whioh formed his: assets: ak. the 


tima.of his death, is in the possession sofa the 
defendants, who are his eousing related to shim 
through males, . Admittedly. : the. ‘parties(are 
dessended from.one Qhain Shab,- who: wag 


` 
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: originally 4 Bais Thakur. The defendants are 
- deseendants of Chand Khan, a son of Chain 
Shab, while Muhammad Hasnain was the grand- 
“ gon of Yusuf Khan, another son of Chain Shah. 
The defendants took possession of the prop- 
` erty on the ground that by oustom prevail. 
. ing in the family of Ohain Shah daughters 
and sisters were exeluded from inheritanse. 
In fast, Musammat Aziz-un-nisa, daughter of 


Muhammad Husain, took possession of the. 


property on his death and the defendants to 
the present suit obtained a deeres against her 
for possession from this Oourt. In the 
present suit the plaintiffs’ allegations were 
that. Musammat Zeb-un-nisa survived her 
brother, Muhammad Husain, that the finding 
_of this Court that a daughter is exeluded 
from inheritanee does not apply to a sister 
and that Ohand Khan and Yusuf Khan being 
illegitimate sons of Chain Shah, the defend. 
ants bore no legal relationship with Mubam- 
mad Hussain to entitle them to susesed to 
Muhammad Husain’s property, The ease, as 
put up before us, was that if the plaintiffs 
suesceded in proving the illegitimasy of 
Ohand Khan and Yusuf. Khan, the plaintiffs 
would be -the heirs to ‘the property of 
Mubammad ‘Husain in the sategory of distant 
relations,.even if Musammat Zeb-un nisa was 
exeluded by sustom from inheriting her 
brother’s property or. predeseased him. 


The learned Subordinate Judge of Biswan . 


resorded the following findings: — l 
_. 1, , That Obain Singh, ; after besoming a 
Muhammadan, validly married a Pathan 
woman .and':that Ohand Khan and Yusuf 
Khan were his legitimate sone, 5 

2, Thate sister- as. well as a daughter 
_ was exeluded by sustom from inheritanes in 

the family of Chain Shah, 
` 8. That Musammat Geb-un-nisa predeseas- 
ed her brother, Muhammad Husain Khan, 
“ and thatin sonsequense the defendants had 
_ a preferential right of inheritanee apart from 
the eustom of exelusion. i 

We have.been taken through the evidenes 
on resord by:Counsel on both sides and we 
. agree with the findings reeorded by the 
lower Oourt. Ohain Shah -died over-a 
hundred years .ago and it would not be 
possible for the defendants to produee direst 
evidenee of his sonversion to Muhammadanism 
and marriage of a legal eharaeter. The 
Court ean only be guided by extraneous 
. gvidenea on whieh progumption ean be 
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founded. The most important faot to notisa 
is that the sons of Ohain Shah inherited 
his propery and were not exeladed by his 
sollateral relations, as they would have been 
if they had been illegitimate sons. 
Settlement Resord of 1864 of the villages 
Saraura and Bijwaman eontain wajth-ul-arate 
whieh give the biatory of the family of Ohain 
Shah (Exhibit B.4 and Exhibit 2), In the 
wajib ul are of village Saraura it is stated 
that there was one Obain Singh in the family 
of the Zamindars of Harharpur, in whose house 
same a Pathan woman who was a Muham- 
madan, and their dessendants were Oband 
Khan, Yusuf Khan; Darya ‘Khan and Fateh 
Jang Khan. This wajib-ul-ara was distated 
by the then Zemindars who eall these sons 
The verna- 
eular words used are :—“ Uske ghar men ek 
aurat, gaum Musalman Pathan, par gayi thi.” 
The learned Counsel for the plaintiffs appel- 
lante desired us to sonstrue these words to 
mean that the Muhammadan woman was his 
eoncubire.: To our knowledge the words do 
not have any sueh meshing. The. same 
expression in vernasular would be used by a 
legally married wife going to the house of 
her wedded husband. In the wajib-ul-arz of 
Bijwamau the acoount given is that Chain 
Shab separated his share and his dessendants 
Saadat Khan and- others, Thakurs Bais 
Turkiya (that is to say, who have beeome 
Muhammadans), are up to now in possession 
of the property. The plaintiffs-appellants’ 
learned Counsel took this entry to mean that 
the deassendants of Chain Shah had embrased 
the Muhammadan religion and not Ohain 
Shah, There is no sueh distinetion made in 
the reeital and “the note of sonversion- to 
Muhammadan religion is simply made to 
explain as to why Thakurs of the Bais clan 
were termed Turkiya, The pedigree given 
in the wajtbiul-are of Bijwamau takes it for 
granted that the sons of Uhain Shah were 
legitimate, in a pedigree prepàred in 1874 
(Exhibit B3) Chain Shah is designated by 
the name of Muhammad Khan, indieating that 
he was treated as Muhammadan, This 
pedigree was prepared when there was no 
dispute as to the legitimacy of Chand Khan 
and others. In a judgment of this Court of 
6th September 1912 (Exhibit B2) the əvi- 
deneo at present on the reeord was reviewed, 
and the following observations were made by 
the learned Judisial Commissioner :—~ 


The . 
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" It was suggested that we ought to regard 
the anobstors of the parties as illegitimate 
offspring of a union between a Bais 
Thakur and a Muhammadan woman...... 
It seems slear to me that this view 
‘should ‘be put on ona side, If the 
Settlement Resords be sonsidered in 
eonnestion with oral evidences, it besomes 
slear that the Bais Thakur who sontraated 
the inion with a Muhammadan woman, 
from the children of whioh this family 
dessonds, himself tesame a Muhammadan 
and adopted a Muhammadan” name. If. 
his ehildren had been regarded aA bastards 
and as having no status in the world other 
than what would be attaehed to tho illegi-, 
timate offspring of a Muhammadan woman, 
they. ‘would never have inherited the landed- 
property, a portion of whieh is now to 
be the -subjest-matter of this litigation.” 

It may also be notieed that when the 
defendants of the present suit sued the 
daughter of Muhammad Husain Khan for 
recovery of the property of the present 
suit; no defenss of the illegitimasy of 
@hand Khan and his brothers was put 
forward. 

“In the natare of things oral testimony 
abot such an ansient event ean be of 
little valué, Some witnesses same forward 
on behalf of the plaintiffs to deposé by 
cere that Chain Shah was a Hindu and 

at his body was eremated. This evidence 
is slearly fabricated. We hold that Chand 
Khan and his brothers were the legitimate 
sons of Chain Shab, 


Coming to the questionof sustom, it has been 
proved ont of the months of the plaintiffs’ 
own witnesses, The plaintiffs’ witness Akbar 
Khan deposed that no daughter or sister, 


or their sons have reseived any share in ` 
the inheritanes in the family of Ohain’ 


Shah. Baldeo Singh (P. W. No, 2) deposed 
that in his family (¢. e, the’ family of 
Chain Shah) daughters or sisters and 
their ehildren were excluded from in- 
heritanee. Similar statements were made 


by Abdul Rahman Khan (P, W, No, 3) and’ 


Mendu Khan (P. W, No. 8) 

The learned Oounsel for’ the plaintifs- 
appellants quoted a large number of rulings 
to diseredit the testimony of his own wit: 
nesses, 


persons who were likely to have apy: 
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by that family. 


He argued that they’ were _ not 
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knowledge of tha custom, This argu» 
ment is surprising when the plaintiffa 
themselvas produeed these witnesses as 
persons well-asquainted with the family of 
Chain Shah, who sould depa32 whether 
Chain Shah died a Hindu or a Muham- 
madan, For that reason it must be assumed 
that in the plaintiffs’ opinion these wit- 
nesses were wall-asquainted with the family 
of Chain Shah and the sustoms observed 
The oevidenee, moreover, 
is supported by definite entries in the 
wajtb-ul are. In that resord relating to 
village Saraura the -eustom relating to 
inheritanee i is resorded in paragraph 4 to this 
effeot: “Although among Muhammadans the 
Muhammadan Law is asted upon, yet in our 
family the prasties on the basis of the sustom 
obtaining in the oountry is thata daughter 
and her sons are not entitled to inheritanes.” 
It is important to notise that the wajibe 
ul are was not prepared by au offiser as 
the result of enquiries held by him, but 
contains astual statements by family 
members of Chain Shah, It is signed | by 
all his dessendants who were in ex- 
istenea at the time. In the judgment of 
this Oourt referred to above, the learned 
Judisial Commissioner obsorvos: — 

“It is seareely neeossary to refer to 
the numerous gagas in this Court in whieh 
it has been held that the sustom of 
entirely exeluding daughters and daugh- 
tere’ sons from inheritance is and has long 
beer exesedingly prevalent amongst the 
Thakur olans in Ouadh. The éasential 
reason for this onstom, as has been fre- 
quently p>inted ont, is to be found in the 
eustom of exogamy by whish the daughter 
of a Bais Thakur would neosessarily marry 
a man of some other olan, It is sertain 
that the desire to keep the landed property 
of the family from going out of the elan 
or sect was sostrong amongst the Thakur 
families in Oadb, thata very widespread 
sustom grew up and has long prevailed 
amongst sush families exsluding daughters 
and daughters’ sons from inheritance in 
favour of collaterals, however remote,” 


The plaintifis admitted that daughters 
were exeluded from inheritanee, bat this 
admission they based not on” a pre. 
valent eustom but on a finding by this 
Oourt in a certain litigation, When it is 
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proved that by enstom daughters are exelad- 
ed from inheritanee, if may be safely assum 

ed that sisters and their sons ara also 
exeluded. One of us pointed out during the 
arguments tbat the daughters of one genera- 
tion were the sisters of the next. All the 
women of the family would ba talked of as 
daughters of the family (khandan ki larkian), 
so it would not strike the family members 
who admitted the austom in the wa)tb-ul- 
are to make a epaoial mention of the exolu- 
sion of sisters. 
piese of evidense on this subjest in the atate- 
ment of Musemmot Qumran Bibi, a witness 
of the plaintifs, She gave the instanoe of 
one Musammai Asghari Bibi being exoluded 
from the inheritances of her brothers who 
died without leaving -any issues. Musammat 


Asghari Bibi is a desseudant of Darya Khan, . 


one of tte brothers of Chand Khan. We 
hold that sisters and sisters’ sons are exelad- 
ed from inheritanee in the family to whioh 
the parties belong. — 

Beyond oral testimony. there is no evidence 
of the exast date of the death of the plaint- 
iffs’ mother, Musammat Zob-un nisa. One 
of the plaintiffe’ witnesees, Baldeo Singh, 
deposed that the plaintiffs’ mother died 
during the lifetime of Muhammad Husain, 
It was pointed ont.. . by the plaintiffs appel. 
lanta’ learned. Pleader. that a defence witness, 
Muhammad Noor .Khan, deposed that 
Muhammad Husain predeaeased all his three 
sisters. But this witness eorrested himself 
later on in his statement, Ona’ balanee of 


evidenea we sre not prepared to disagree’ 


with the lower Court's finding on this subjest 
and hold that Musammat Zeb-un-niea died 
before her brother, Muhammad Husain, 


- We dismiss this appeal with sosts. 


TP 
Appeal dismissed. 
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PATNA HIGH COURT. 
Snconp Civin Aperas Nos, 592 AND 593° 
or 1919, | 
June 29, 1921, ae 
Present: —~Mr, Justis Jwala Prasad, 


Acting Ohief Justise, and Mr, Justios Das. 


Mahant JAI KRISHNA PURI— 
PLAINTIPF —APPE LLANT 
versus 
BHUKHAL GOPH—Derenpayt— 
RESPONDENT. l 
Hindu Law—Religious Endowment—Mahant, power 
of, to lease math lands—Karta o joint Hindu jami 
and mahant, position of. 


A mahant is entitled to let the math lands if hé 
does = in the ordinary © course of business. [pr ade 
col. I, 

Palaniappa Chetty v- Sreemath Deivasikamon; 
Pandara Sannadhi, 89 Ind Cas. 722;°40 M, 709; 2L O. 
W. N. 729;15 A. L. J. 485; 1 P.L. W. 697; 33M. L.J. 
1; 19 Bom. L. B, 567; 22 M. L. T. 1; (1917) M: W. N. 
507; 26 0. L. J. 154; 6 Lo W, 222; 44 L A. 147 (P. O-)5 
distinguished. 

Hunoomanpersaud Panday v. Musammat Raboove 
Munraj Koonweree, 6 M. L A. 893; 18 W. R. Sin; 
Sevestre 258n; 2 Buth. P, C.J. 29; 1 Sar. P. O. J. 
652; 19 E. R. 147 P. 0,4, referred to, 

There is no difference atall between the case of 
a mahant and the case of the manager of a joint 
family. [p. 291, col. 1.] 

Obiter.—A karta of a joint family must — a large 
discretion in granting leases of joint. family prop- 
erty and his discretion ought not to be fettered. 
unduly, The only thing to be seen is that he doas 
it in the ordinary course of business. [p, 291, cot, 12] 


Seseond appeals from a deeision of the’ 


District Judge, Bhagalpur, dated the 13th 
Marsh i919, revaraing that of the Additional 


Munsif, Madhopura, dated the 15th April 


1918, 

Messrs, Lackmi Narayan Singh and B.N, 
Miter, for the Appellant. 

Mr, Hasan Jan, for the Respondent, 
JUDGMENT, 

Das, J.—These analogous appeals arise 
ont of suite instituted by the appellant to 
ejest the respondents from seertain lands 
whioh are spesified .in the plaint. 


The 
plaintiff is the mahant .of the Marona math’ 


and his ease is that his predesessor. in Wa, 


Mahani Bisseswar, settled these lands i 
perpetuity with the defendants, 
that Mahant Bisseswar was not entitled to 
settle these lands in perpetuity, as there was 
neither nesessity for sush settlement nor: 


He — 


any benefit whieh seerned to the math in ques- 


tion. 
The Court of first instanee agreed with 


the eontentions put forward on behalf of 


-A 


as 
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the plaintiff and decreed the suits, The 
learned Judge in the Court below has differed 
from the Court of first inatanes and has dis- 
missed the suits. 


Now the learned Judge has found that the 
lease was not a perpetual lease ; sesondly, 
that it was nota lease at a fixed rent, He 
has further found that the late mahani 
granted these leases in the ordinary eourse 
of management and that, therefore, they are 
binding upon his suseessor.in-interest. Mr. 
Lashmi Narain Sinha on behalf of the 
appellant argues that the learned Judga in 
the Oourt below has not displaced the finding 
of the Court of first instance, viz., that these 
lands were in the sultivating possession of. 
the mahant and that they yielded him a 
profit of 10 to 15 maands per bigha, and he 
Strongly relies upon the ease of Palantappa 
Ohetiy v. Sreemath Deivasikamony Pandora 
Sannadhi (1). In that ease the mahant sold 
a plese of land and lent the sale-proaeeds at 
a remunerative rate of interest to somebody 
else, and the Judisial Committee held that it 
was not the ordinary sonrse of business for 
8 mahant of an institution to engage in a 
monéy-lending bnsiness. That oase is 
entirely distinguishable. In this ease it was 
for the mahani -to deaide whether it was 
profitable for him to oultivate the land 
himself or to let if out to tenants, and I oan 
see no differenee at all between the ease of 
a mahantand the gase. of the manager of 
a joint fa nily, I have always entertained 
the view that the karta ofa joint family 
must have a large dissretion in the.e matters 
and that we ought not to fetter his diseretion 
unduly, We must of sourse be satisfied 
that he entered into the transaetion in the 
ordinary course of management, That is 
the test whieh was laid down by the Jadi- 
sial Committee in the leading ease of Hunoo- 
manpersaud Panday v. Musammat Babooee 
Munra) Koonweres (2). That is the test 
whioh we must apply to chia oase. Did the 
mahant let these lands to the defendants in 
the ordinary eourse of business? The lower 
Appellate Conrt has found that he did. I 


_, (1) 89 Ind, Oas. 722; 40 M, 709; 21 C. W. N. 729: 16 
A. L, J, 485; 1 P. L, W, 697; 33 M. L. J. 1; 19 Bom. L. 
Ry 567; 22 M. u. T. 1; 1917) M, W, N. 607; 26 0. D. 
. 158; 6 L. W, 222% 44 I. A. 147 P, O.). 
(2) 6 M. I, A. 393; 18 W, R. 8ln; Sevestre 258n; 
hae P. C, J. 29; 1 Sar, P, C, J, 552; 19 B, R, 147 


* 
+ 


agres with the desision of the learned Judge 
of the Court below and would aseordingly 
dismiss these appeals with sosts in Appeal 
No. 592, 

Jwala Prasad, A. O. J.—I agree. 

J. P. Appeals dismissed., 





sA 


ALLAHABAD HIGH OOURT. 


` Firet APPEAL FROM ORDuR No. 11 or 1921,. 


August 10, 1921, 
Present:—Mr. Justies Walsh and 
Mr, Justice Wallach. 

Tas UNION IND AN SUGAR MILLS 
OOY., Lto —Oprosira Party—ArrELLANTS 
versus 
JAIL DHO —PertirionrER—REsPOFDENT, 


Companies Act (VII of 19:3), s. 38—Rectification 
of register ~Question of title—Juwrisdiction— Appeal- 
Company, power of, to waive compliance with formali- 
ties for registering transfers of shares, 


When a Company refuses to recognise the -right 
of a person to be registered as a ‚member on 
account of his failure to comply with certain pres- 
cribed rules and formalities, a question arises be. 
tween the Company and that person, and he may 
apply under section 28 of the Companies Act and 
compel the Company to register him, [p. 292, col. 
2. 


In proceedings under section 38 of the Companies 
Act, a Court may, but is not bound, to decide a 
serious question of title. Where the Court elests to 
decide the question, it may either decide it itself, or, 
under the proviso tothe section, send it to somebody 
else inthe form of an issue, but the decision om 
the issue, in either case, is the decision of the 
Court and is appealable in the manner provided by 
— 100 of the Civil Procedure Code, fe. 244, cols, 
1&2. 

Show, Ex parte, Diamond Rock Boring Oo, In re, 
(1877) 2 Q B. D. 464;46 L. J. Q. B. 394; 36 L. T. 573; 
z5 W. B “69, referred to, 

The formalities and rules presoribed by the articles 
of association of a Company for compliance by an 
alleged transferee, or proposing member of a Come 
pany, to get his name registered, are matters whioh 
the Company may or may not insist upon, A Com. 
pany has always a right to accept such evidence 
as satisfies its mind that an applicant iw really the 
owner and areal transferee and entitled to be 
registered, [p z292, col. 4] 

Appesi from an order of the Diatrist Judge, 
Oawnpore, dated the 3rd january 1:21, 

Mr, B. E. O’Oonor Dr, K. N, Katyn, for 
the Appellants. 

Dr, 3, N. sen and Mr, 5. N, Muxeryi, for 


the Respondent, 
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JUDGMENT,—This is a simple matter. 
Oertain property, ineluding the shares 
in question in a limited liability Oom- 
pany known as the Union Indian Sugar 
Mills Co., Lid., having its registered office 
in Cawnpore, was held by a family jointly. 
It is alleged by one Debi Dat, who hap- 
pens to be at this time the Managing 
Direetor of the Company, with of sourse 
a sommanding influenaa in the managment 
of its affairs, that in the year 1918 he 
separated from the branohea of the family 
whom we will refer to sompendiously as 
the respondents, and that an elaborate 
partition was earried ont, with the result 
that the shares now in dispute were 
made over to him as part of his share. 
Although the evidenee of the fact has 
never been put on the resord, either by 
sworn testimony or by formal admission, 


so that one could say that it was properly - 


on the reeord in the way in whieh we 
are aesustomed to use that language, it 
appears from the surrounding sireumstances 
that what he did was, having the share 
sertifieates in bis possession, as would 
naturally be the ease if his atory is true, 
he did not trouble himself very muoh about 
the state of the register of share-holders 
in. the Company’s book. At the time of 
the partition, various ‘tloska of there ehares 
were registered in the names of the six 
different individuals who now figure as 
respondents. Some time afterwards, namely 
on the 2nd of January 1919, Debi Dat 
appears to hava woke up, and to have 
sarried ont the partition in his own inte- 
rest so far as it affested these shares by 
the following proceeding. He was armed 
with a baht khata whieh has figured very 
. largely in the learned Judge’s judgment 
and, therefore, sannot be treated as non- 
— although it dertainiy has not been 
formally proved, whish purported to resord 
the result of the partition signed by some 
of the predecessors of the respondenta, and 
authorised Debi Dat to- transfer, or deal 
with, or otherwise efficetually earry ont 
the partition so far as the shares were 
soneerned, He was also armed with the 
sortificates, as we have said. He preferred, 
for reasons into whieh it is. no business 
of ours to enquire, that his alleged holding 
should be distributed between various 
nominees of oe own, possibly as rewards 


— | ye 


te 


to these doubtless deserving individuals, 
possibly as an induaement to get votes 
at the annual meeting in ease Debi Dat 
required the support of. the share. holders, 
He, therefore, filled up the formal transfers 
with the names of his nominees ae 
transferees, and exesuted the formal trans: ° 
fers in the names of the alleged trans. 
ferors “by the pen of Debi Dat,’ He then 
spproashed the Company, whieh in other 
words means the paid Seoretary, and it 
san surprise nobody in sonnestion with 
the sase, that at his request the Company 
made the nesessary alterations in the register 
of share-holders, Now if these shares had 
been lawfully sold or allotted to Debi Dat 
for good sonsideration by the respondents, 
nobody sould somplain of that transaction, 
If, on ths other hand, they have never 
bsen partitioned or allotted in favour of 
Debi Dat and are the property of the 
respondents, he was perpetrating a gross 
swindle. So long as that question remains 
undesided, there is a question of title 
between share holders of the Company on 
the one hand and alleged share-holders on 
the otber. So far as the Oompany is 
eonserned, we have been unable to discover 
any question between the respondents as 
the former registered holders of the shares 
and the Company, although we have son=- 
stantly ealled upon the respondents’ Advosate 
to formulate sush question. There would be 
a question, if the present respondents and 
former owners were still the ownsrs of the 
shares, aud a very grave question, but it 
would be merged in the question of title, 
whioh, we have already deseribed, between 
the two sets of contending owners. Although 
the articles of assosiation praaeribe sertain 
aonditions whieh have to be somplied with 
to entitle a transferee, or proposing member 
ofa Oompany, to get his name on to the 
OCompany’s register as a member of the 
Company, those are matters whieh the Uom. 
pany may or may not insist-upon. If the 
Qompany insists npon them and an alleged 
transferees is not raeognised as sueh by the 
Company, and the Company refuses to register 
his name, undoubtedly a question arises 
between him and the Company, arid he. may 
apply under seetion 38 and eompel the Ooms 
pany to regiater his name; and then thé 
question -will arise whether he has somplied 
with the artioles or not; and whether the 
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Company has ‘a right to insist upon son- 
formity with the artieles. But a Company has 
always a right to sasept such evidenas 
as satisfies its mind that an applieant is 
really the owner and a real transferee and 
entitle] to be registered, and it would be 
surprising if the Oompany did not assept the 
word of its own Managing Direstor, eapasially 
he produced ary evidence in support 
of it, 

There are some observations in the judg- 
ment, and some observations have been 
addressel to us in support thereof, whish 
ars so startling from the ordinary business 
point of view of the working of a Com. 
pany, that we find it difieult to deal with 
them inthe eourse of this judgment, To 
suggest, as the learned Judge seems to 
suggest, that upon an allegad transferee 
preeenting himself and his material to the 
Company for registration, tha Company is 
not todo anything until it has given notise 
to the transferor and isto oonstitute itself 
an amateur Court of inquiry with power to 
hear witnesses and examine doeuments, and 
goodness knows what, is raally unreasone 
able, and if it were goneeivable it would 
bring work in many Companies toa stand. 
still, Substantial Companies in whioh 
shares are constantly changing hands would 
have the whole of their time taken up and 
their offises ooonpied by struggling trans- 
ferora and transferees awaiting judgment, 
Dr. Sen seems to make it a grievanse that 
the ast of Jannary 1919 was done "behind 
his bask.” We are unable to understand 
what bearing this suggestion has. Of sourse 
ib was done behind his bask. The duty of 
s transferee is to get his shares registered 
and the nams of the transferor removed 
from the register of share-holders. The duty 
obviously lies upon somebody, Nothing 
would be more embarrassing to an ordinary 
share-holder, after he has sold his share and 
forgotten all about it, to End that his nama 
still figured upon the register of shara-holders, 
possibly exposing him to unforsseen liabili. 
ties, and therefore the Act has gone ont of 
its way to give the transferor a statatory 
right to apply for restifisation if the trang. 
forse and the Oompany naglest their obvious 
duty in the matter. Why Dr, Sen thinks 
that this seetion helped his argament we 
ara at a loas to understand, In the siraum: 
stanzas above mantioned and bearing in mini 


these general observations, the pregent ro- 
spondents, dissovering that they were not 
summoned atthe last annual meeting and 
bsing refused permission to vote, made this 
applisation to the learned Judge for resti- 
fisation of the register. If they had proved 
to the satisfastion of the Ilsarned Judge that 
they were the owners of the shares and that 
the assertion of the right of Dabi Dat was 
a mere sham, they would havs been entitled 
to suaseed, If on the other hand the learned 
Jadge had gone into evidense and examined 
the applisants’ title and had desided against 
them, their applisation ought to have been 
dismissed. There was a tertium quid. The 
learned Judge was not bound, and some 
Judges have even expressed a doubt whether 
they are entitled, to deside in a proseeding 
of this kind a serious question of title, In 
England the matter seams to have been more 
or lees set at rest by the desisionin Shaw, Ez 
parte, Diamond Rock Boring Oo., In re (1) that 
“ib is a matter of diseretion whether the 
Court or Judge will exersise the summary 
juriadietion; and in a complicated or doubt. 
ful oase the jurisdistion ought not to bs exer. 
sised; but when the legal title in the 
applisant is clear the order ought to be 
made.” It is possible thatin view of the 
slight judisial controversy in England, the 
final proviso to sestion 38 was added in India 
whioh finds no plase in the English legis- 
lation. However, the learned Judge olested 
not to deside the question of title; indeed 
he held that he sould dispose of the matter 
without doing so, and if is suffisient to say 
for this purpose that no sworn testimony of 
any sort or kind was given. The most in- 
formal evidenas was laid before the learned 
Judge. ` Both parties before us seem to be 
agreed that a suit is sooner or later. ineyi. . 
table. Therefore, we some to the sonelusion 
that the learned Judge was perfestly right, 
on the material whieh be had before him, in 
declining to adjudicate on the question of 
title, It is the latter part of his judgment, 
after he leaves that question, where we 
are unable to follow him. What he thought 
he was really desiding, or what he thought 
the real object of the sestion was, we 
are unable to say. He seems to have 
failed to consider whether the | question 


(1) (1877; 2 Q. B. D. 463; 46 L, J. Q. B. 894; 38 L, 
T 573; 25 W. R. 569, 
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-whieh he was dealing .with was a question, 
as mentioned in sub-section 3 of 
tion 38, between members or one between 
alleged. members -on the one hand 
-and the Company on the other. Having felt 
‘himself unable, and having deelined, to ad- 
judieate on the question of title, the only 
thing : to do was to dismiss the applieation. 
‘Indeed the application was bound to fail unless 
the applieants ehose to prove their title, 
‘No wrong has been done them, no infringe- 
ment of any right of theirs has been 
committed by the Company. Assuming that 
they were not the rightful owners of these 
shares, if the applieation was made inde- 
pendently of that question, it was wholly 
misaonseived. We should have been pre- 
pared, if that view of the question had 
been taken by the respondents, to treat this 
matter as 3 matter which had gone off in the 
‘wrong direetion and to make the eosta of 
both sides in bothCourts sosta in the suits, but 
having regard to the tenasious way in which 
the appeal has been resisted by the respond- 
ents, we must allow the appeal with eosts 
in both Courts ineluding in this Court fees 
on the higher saale, 

The respondants took a preliminary 
objestion tothe hearing of the appeal, 
That pointreally has given us more trouble 
than any other in the ease. The section is 
eortainly drafted ina singular form whieh 
gives eolour to the objeetion raised on be- 
half of the respondents, The language used 
is that the Court “may direst an issue to be 
tried in whieh any question of law may be 
raised.” The plain English of that pro- 
vision would suggest that the intention 
was thatthe ordinary jurisdietion of the 
Civil Courts for the determination of ques- 
. tions of title was to be ousted, but that 
view does not seem to have been taken in 
India and we express no opinion about it. 
At avy rate the parties before us are pre- 
pared to seek a desision from the Oivil 
Courts by auit. It is to be observed that 
the language used is not that the Oourt 
may direst an isene of law to be tried, but 
“may direst an issue’, and it then “goes on to 
say that in that issue any question of lay may 
be raiced. We think that means that the 
- Court may direst an issue on the question, 
for example, of title, andin sush issue a 
question of law may be raised. It then 
goes on to proyide that an appeal from a 
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desision of sueh an issue shall lie in the 
same manner as direeted by the Code of 
Civil Prosedure. We must give an intel- 
digible meaning to the sestion. The 
Legislature san hardly have meant that if 
the learned Judge himself desided the ques- 
tion of title involving diffeult and import- 
ant questions of law, there should be no 
appeal, but that if he sent it to somebody 
else in the form ofan iasue, his desision 
on the issue should be appealable. We 
think that it must mean that the desision, 
as the result of the issae, is the decision 
of the Court. The issue may be tried by 
the Subordinate Jadge or the Munaif or 
even a Wakil appointed for the purpose, but 
the order passed under the seetion rosult- 
ing from the issue would be the deeision 
of the Oourt, and from sush desision 
or rather from the deeision of sueh an 
issue, whether tried by the Judge or some- 
body else, an appeal lies in the manner 
provided by seetion 100. That menus that 
the right of appeal is limited, as it is in 
gesond appeal, toa point of law. Nobody 
hearing Dr. Sen’s argument sould serious- 
ly doubt that a question of law was involved 
in the hearing of this appeal. The learned 
Judge slearly misdireated himself. In our view 
an appeal lies. 
X. H, 
Appeal allowed, 


PATNA HIGH COURT. 
Sreoonp Orvin Apprat No. 1023 or 1921. 
June 28, 1921, 
Present :—Sir Dawson Miller, Kr., Obief 
Justiee, and Mr. Justiee Contta, 
RACHHYA RAUT ano OTHERS —Pountives 
—~APPELLANTS 
VErsuUs 
Musammat CHANDO AND orgers— 
DEFENDANT — RESPONDEN”, 

Qourt-fees—Partition suit —Oourt-fee payable, deter. 
minationof-—Prayer for declaration of title and possession 
—Ad valorem Court-fee payable. i 

In order to determine what Court-fee is payable 
in a suit one must look to see what is the real nature 
of the claim [p, 295, col, 1.] A 

Mohendro Chandra Ganguli v. Ashutosh Ganguli, 20. 
0, 762; 10 Ind. Deo. (N. 8.) 514 and Bidhata Rat v. 
Ram Ohariter Rai, 12 ©. W. N, 37; 6 C, L. J. 651; 3 M, i 
L. T. 33, followed, i — = 
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Where in a suit for partition the plaintiff in the 
very forefront of his claim asks fora declaration of 
his title and possession, as a cloud is cast upon his 
title by reason of some of the lands being entered 
in the Record of Rights as in the possession of the 
defendants, an ad valorem Oourt-fee is payable 
on the value of his share not entered in his name. 


_ Appeal. 

Mr. Aiul Krishna Rai, for the Appellants. 

JODGMENT.—I¢ appears to us that in 
this ease the desision of the Taxing Offieer 
was right, The plaintiffs brought a suit for 
partition of 13 bighas 16 coffas 1 dhur of 
land. Before the auit was brought, it ap- 
peared that some of the land had been 
entered in the Resord of Rights as in the 
possession of the defendants and in these 
cireumstanses a sloud was cast upon the 
title of the plaintiffa, and in the forefront 
of their prayer in the plaint they slaimed a 
declaration that the land in anit with tke 
trees standing thereon is the ansestral prop- 
ety of the plaintiffs and the defendante, 
and that botk the parties, according to their 
respestive shares, are in joint possession and 
have been appropriating the produee thereof, 
and, seeondly, they slaimed that asa result 


of the adjudiestion on the above point a- 


desree for partition may be passed by the 
Coort. We qnite agree. As appears from 
the oases of Mohkendro Chandra Gangulé v. 
Ashutosh Gangulé (1) and Bidhota Rat v. Ram 
Ohariter Rat (2), one must look to see what is 
the real nature of the slaim. If itis merely 
a suit elaiming a partition and nothing else, 
then it makes ‘no differense that the defend- 
anta by their written statement raise a 
question dispating the title or rossession of 
the ‘plaintiffs. But if, as here, in the very 
forefront of their elaim they ask the Court 
for a deal.ration of their title and possession, 
then it arema tous that they are slaiming 
under tho guise ofa partition suita deslara- 
tion of tbeir title, whish is the proper subjest- 
maiter of a title snit, and, therefore, as the 
Taxing Offiser has determined, the fea pay- 
able in the Oourt of first instanae was 
defisiont to the extent of Rs. 17-40. Before 
this appeal oan proeesd, we muat deslare that 
the daficit Court-fes upon the plaint, vie., 
Bi 17-4-0, must frat be paid. The learned 
Vakil for the appellants has undertaken: to 
pay the Oourt-fee by the end of this week, 


(1) 200. 762; 10 Ind. Dec. (x. s.) 514. 
p (8) 120, W. N, 87;60.L J, 651, 8M. L T. 83, 


< 
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Let the Court-fee be aesepted if paid by 
Saturday next, - 


J. Pe Order accordingly. 





ALLAHABAD HIGH COURT. 
Exsourron Fiest AreraL No, 209 
or 1920. 
August 9, 1921. 
. Present: —Mr. Justice Walsh and 
Mr. Justies Wallach. 
PHULOHAND AND oranxs—QOprosite 
PARTIES —APPRLLANTS 
eersus 
KANDHYA LAL— APPLIGANT— 
RESPONDENT, ` 

Res judioata - Pæecution proceedings—Civil Proce- 
dure Code (Act F of 1908), s- 11, O. XXI, r. 50 (2), 
applicability of, 

The provisions of res judicata as laid down in 
section 11 of the Civil Procedure Code are not specifi- 
cally applicable to execution proceedings, but where, 
in such proceedings, an issue is actually before the 
Court, and is heard and finally decided by it, the deci- 
sion is binding on the parties on principles analogous 
to those of rea judicata. [p. 801, col, 1.] 

K., a decree-holder, applied for execution against 
a firm represented by one M. and got a certain 
property attached. P,, a brother of M , applied for 
the release of the property, alleging that it belong- 
ed tohim and not tothe firm and that he was 
nota party to the decree. The Court released the 
property, holding ‘1) that the objector was not a 
party to the decree, and (2) that the attached 
property was not proved to be the property. of the 
firm. K., then made an application under Order 
XXI, rule 50 2, asking for an adjudication as to 
whether P. was, or was not, a member of the firm. P. 
objected that the question being already decided by 
the order for the release of the attached property, 
the application was not maintainable: 

Held, by Wallach, J., (Walsh, J., dissenting), that 
the application was not barred, as the Court re- 
leasing the attachment had not specifically before 
it, nor didit decide, the issue, under Order XXI, 
rule 50 (2) of the Civil Procedure Code as to whe. 
ther P. was or was not a member of the firm and that 
this issue might have been raised but as section 1}, 
Civil Procedure Code, was not specifically applicable 
to execution proceedings, Explanation IV to that sec- 
a no bearing upon the point, [p. 802, cols. I 
& 2, 

Ram Kirpal v. Rup Kuari, 6 A. 269; 11 I. A. 87; 4 
Sar. P. O. J. 489; 3 Ind Dec. (N.s. 718, Kishan 
Sahai vy. dladad Khan, 14 4.64; A. W. N. (1891) 
221; 7 Ind. Deo. IN s.) 418, Kalyan Singh v, Jagan 
Prasad, 80 Ind. Oas, 623; 37 A. 889; 13 A. L. J, 828, 
Kalian Bingh v. Jagan Prasad, 27 Ind. Caa. 950; 18 
A.L. J. 162, referred to. 


Eixeeution first appeal from a deeres of 
the Subordinate Judge, Banda, dated the 
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JUDGMENT. 

Wash, J.—This is an appeal from an 
order passed by the Execution Court under 
Order XXI, rule 50, attaching the property 
“of two young.alleged partvers, one of whom, 
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daeres. by an iajangtion and by obtaining, 
an attashment of the appellante’ property. 
without waiting for a decision that the 
appallants were partners in the firm, whe- 
ther a3 members of a join} family or’ 


‘Phol Chand is dead, zo that the order has 
“been made against his heirs, and the other 
_of whom Saraj Karan is still a minor, by 
reason of their being, as I understand the 
judgment, members of a joint Hindu family 
and, therefore, members of the firm which 
undoubtedly had been sarried on by their 
father Mahadeo Prasad and was after- 
wards undoubtedly aatively earried on by 
his elder son Mangli Prasad on behalf of 
them as members of a joint. family, if they. 


a + 


- gontinued joint, and on behalf of himself. 


and any other person who was ` interested 
if they were separate. The ease seems to 
me an important one and by no means 
a simple one, although 1 take a yery alear 
view of what our order ought fo be, 
Unfortunately. my brother and I do” not 
agree in the yiew we take of the questions 
raised by the appeal, and assording to the 
ordinary prastice my judgment, when de- 
liyered, will be withdrawn and the appeal 
will have to be dismissed; as the appel- 
lants have failed to satisty both members 
of the Bensh. The detailed facts of the 
proseedings which led up to this applica- 
(jon are fully and slearly set out in my 
-brother’s judgment, which I baye had the 
advantage of reading, and it is, therefore, 
unnesessary -for me to repeat them. I 
gather that the broad view on whieh -he 
thinks thig order ought $o he supported 
is that grave injustica may ba dong to 
the deeree-holder if he be presluded, as 
he would be presinded, if we allow- the 
appeal, from proving that the appellants 
were partners. It seems fo me that -ong 
answer to this is that, if injustice there 
be, it, has been brought upon the dearge- 
holder by the progedurs whish he “baa 
followed in hia endeavonpr to exeguts the 
desree, not in my view by misfortune or 
by misealoulation, but by a deliberate effort 
‘in my ‘view to overreagh himself and get 
an order against the present appellants 
‘without running the risk of a depision 
against bim under Order XXI, rule 50, whish 
was the appropriate procedure. Im other 
words, he assumed everything in hia own 
fayour and applied for exesution of the 


otherwise, Ki 

There is another answer. It may be 
that this is a hard ease, but there . are 
instanoes in whioh hard oases, if admitted, 
make bad law, and in my judgment this 
is one. We have to eonsider the effect 
of our desision upon the general Jaw and 
the sort of future experiments whioh a 
deoree-holder with a deeree against a firm 
may make if we uphold this order. l 

By the attachment of the 18th August 
1917 which was made by the deeres-hclder, 
the present appellants were foreed in self- 
defence, if they ever wanted to save their 
property, to object. Their objection was 
that the property belonged to them and 
not to the frm, The order of the 6th of 
September 1918, whieh to my mind is 
the main diffeulty in the way of the 
deeree-holder in these present applications, 
exempted the share upon the present ap- 
pellants’ objestion and exempted it as though 
they were separated Hindus entitled each 
to one third of the proparty whieh had 
been attashed, and held that the attached 
property had not been proved to be the 
property of the firm. I pause here for one 
moment to examine the sonverse ease. If 
it had been found by the Court in that 
proseeding that the property was the prop- 
erty of the firm and that it was attachable 
in the hands ofthe then objectors as being 
members of the firm, what possible remedy 
had the appellante, or what possible means 
was there of essaping from that order and 
from submitting to their property being 
sold unless they sussessfully appealed against 
the order? 

Order XXI, rule 50, is a provision in 
favour of the desree-holder and in my judg: 
ment it ought to be interpreted in that 
light. Itis framed upon the English model, . 
and it provides a seheme for enabling a 
deeree-holder to obtain exeeution against an 
alleged partner, in the first plase, who has 
appeared.and has either admitted or been 
adjudged to be 6 partner, or alternatively, 
against a person who has been served. in 
the suit as a partner and has failed to 
appear, Sube-rule (2) provides an additional 
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prosedure for meeting the difisulty whish 
is just the diffouliy in this easa, whiah 
is a frequent diffisulty in the ease cf busi 
ness firms, who in fasttrade under other 
deseriptions than their right names, and 
ara allowed by the law to sus and ‘ba 
sued in their trade namas. It often haps 
pans in sush eases that there are persons 
who ars members, and who have provided 
oapital, and are enjoying the profits, whose 
identity is csonsealed bensath the trade 
title whish has been adopted, and sub-rule 2 
provides that where in sneh cases a deeree- 
holder desires to enforee his deeree against 
any other person than the persons referred 
to, whom I have mentioned already, as 
baing members of the firm, he may apply 
to the Court for leave. If the lisbility 
is not disputed, he obtains the leave as 
a matter of courses ard the property is 
liabie to exesution. If the liability is 
disputed, then the matter is to be tried in 
any manner in whish an issue may bs 
tried and determined, Nobody oan deny 
that that issue was in fast, however well 
or however badly, determined by the 
order of the 6th of September 1918. 
1f this order now appealed from is upheld 
it nesessarily follows that a deeree-holder 
san enjoy a preliminary attempt to exesute 
a desres by attashment os other ordinary 
proseeding in exeeution, If he fails, after 
resistanse by the person whose property 
is sought to be attaehed, he is then to be 
allowed to fall bask upon Order KAT, rule 
50, and have, as in solloquial language, a 
‘ gesond shot. If he sueceeds, the order is 
undoubtedly binding upon the person who 
objests to the attashment. How sanit be 
gaid in’ amah a proseeding that a judgment: 
debtor is bound and a deerea-holder is not? 
It is my diffiounlty upon this point whieh 
makes me differ from the view taken by 
my learned brother, i 

It seems to me that the argument be- 
comes a foritort when the order of the 
. Brd of May 1919 is looked at, That 
was an application by the deeres-holder 
for review. No doubt it was missonseived, 
bat if was made and it still standa as a 
‘binding desision upon the parties in this 
-exestition .proseeding, and the desision of 
the Court there was that the previous 
desision -had been that the present appel- 
‘Iants were not parties to the deeree 
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(whish by the way was a bad reason 
basana it bagged the- whol question) and, 
aasondly, that the property sought to be 
attashed was nof thse property of the firm, 
Me, Lalit Mohan Banerji, sesking to justify 
the position of his slients, adopted an 
argument waleh I ean only deseriba as a 
counsel of .despair, by ‘taking the line 
throughout his argument that these pro. 
caedings of the desres-holder were ultra 
vires. I do not know what this means, 
He applied for attashment in the ordi- 
nary way to the proper Court, and the 
Oourt whieh entertained the applieation 
entertained it within the seope of its 
jurisdistion under sestion 47. I fail to 
ses how these proseedings ean ba sonsider- 
ed ulira vires. Bat assuming that it is 
a aorrest description of them, I further 
fail to see how a desree holder ean improve his 
position by getting an order against himself 
in a prossading whish he wishes to ignore and 
then treating it, althongh he himself bronght 
it for hia own advantage, as a proseeding 
whish should have been treated as ultra vires. 

I think the desision appealed from is 
eontrary to prinsiple and the direction as 
given to the Courts in India by the Priyy 
Oounsil, I refer partisularly to the deoi. 
sion in Ram Kirpal v. Rup Kuari (1), 
the well-known sate in whish it was 
sought to get behind an order with regard 
to mesne profits whieh had been passed in 
the interloeutory stages of a oase between 
the same parties by the Distriet- Judge; 
the matter afterwards went up to the 
High Oourf, and in the final desreo the 
High Oourt held that inasmueh as there 
bad been no final disposal of the point, it 
was open to the parties in the final prooeed- 
ing to re-open the question whieh had been 
desided by Mr, Probyn in the interlooutory 
proseedings. Ar appeal was brought to 
the Privy Counsil, and they held that the 
order sonstruing the desree having been 
made in the same suit in which the 
application was made, the question whe- 
ther the law of res judicata ‘applied was 
not relevant. The desision had beaome 
final between the parties upon general 
pringiples of law, and Sir Barnes Penanek used 


-this language :— 


- (1) 6 A, 269; pa A. 37; 4 Sar, P.O. J, 499; 3 
Ind. Dec. (a: s.) 718 
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“The question, if. the term- res juilic ita 


was intended, as it doubtless . wag, and was 
understood by the Fall Baneh, to refer ta 
a- matter desided by a Oourt of sompostent 
jurisdietion ina former aunit,- was irrelevant 
and inapplieable to the ease. The matter 
desided by Mr, Probyn was not desided in 
a former suit, ‘but in a prosesding.of 
whieh the applieation, in whieh the orders 
‘reversed by the High Court were made; was 
merely a sontinuation. It was as binding 
batween the parties and those elaiming under 
‘them as an interlosutory judgment in a 
suit is binding upon the parties in every 
- proseeding ` in; that suit, or aa fiaal 
judgment in a suit is binding upon them 
in sarrying the jadgment into exesution. 
The binding forsee of sush a judgment 
depends not upon sestion 13 (now sestion 11) 
but upon general prinoiples of law. If if 
were not binding, there would be no end to 
litigation.” > — i 

In my judgment every word of this 
passage applied to the present appeal. 
Oo page 275 Sir Barnes Peacosk used the 
following language:— 

- “Mr. Probyn’s judgment and the order 
passed thereon was never reversed or sot 
aside. It was said that a special appeal from 
that judgment did not lie to the High Court. 
If ao, the jadgment was final; if an appeal 
‘did lie and none was preferred, the judg- 
menė was equally final and binding upon 
the parties and those elaiming under them, 
-It would be a reproaeh upon the adminis- 
tration of justise if, after endeavouring for 
11 years to obtain exeeution for mesne 
profits in ascsordanes with a judgment of 
a Oourt of eompetent jurisdiction against 
whieh no appeal was preferred, the parties 
sould now be told that that judgment was 
erroneous, and that they were not entitled to 
mesne profits.” 

That ease was referred to--I do not say 
explained—beeause it seems to me ta re- 
quire ‘no explanation, and asted upon by a 
judgment of this Oourt in Kishan Sahai v. 
Aladad Khan (2). In that ease the judg- 
ment-debtor sought to raise, in objeetion 
‘to eaxeention, a point whieh he had refrained 
from ‘pleading in the suit and there was a 
binding order upon him in the same suit 


(2) 14 A. 64; A; W, N, 41897) 221; 7 Ind, Deg, 
(N. 8 : 413, “ : re z 
e 


Man 
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‘decision inthe Privy Oonneil. 


[1192 


adJ a 


betwoan “the 
Ohisf Justice, 
language:— 
—— Although sestion 13” (now seotion 11) 
may not in terms apply by reason of the 
mattar not having ‘bean desided in another 
suit, atill the Privy Oonneil in an ana- 
log ma sasa has told the Courts in [alia 
that the prinsiple of law nnderlying sassion 
13 is to be applied. to prossedinga in the 
exegution of dserees. The sase to whieh 
we refer is Ram Kirpal v, Rup Kuari (|)? 

Those two eases both apply against’ a 
jadgmsnt-debtor, Ib seams tə me that the 
same principle must ba applied against a 
desree-holder who has the misfortune to 
obtain an order in the proaeeding against 
himielf whieh he does not set asido. To 
my mind diffisulty is sreated by attemoting 
to apply the provisions of asotion Ll to a, 
general. prinsiple of law. In - fast the 
principle which the Privy Oouneil “has set 
is not governed by sestion 11 at all. It 
oniy sonfuses the issue to examine the 
explanation tə sestion ll in a matter to 
whioh sestion 11 does not apply. It fur. 
ther eonfuses the isane to talk about res 
judicata when the prinsiple of res 
judicita is not involved. That is the res- 
pestful somment whieh I make upon the 
desision of Mr. Justise Ohamier whish was 


sams parties. The. tana 
Siz John E Igoe, . used this 


‘affir.ned.in Letters Patent Appeal -by this 


Cocrt in Kalyan Singh v, Jagan crasad (3), 
ltseamsto me that somewhat unsuecessfal 
effort ia made to distinguish that ease from the 
The Peivy 
Oonuneil expressly desided that the principle - 
of res judicata did not apply and, ` therefore, 
it does not help matters to hold that the 
judgment debtor is not pravented by dertain 
proeeedings by the prinoiple of res judi. 
catu and to- examine the explanation asn- 
tained in seetion 11. In that ease, if I 


‘may respestfully say so, the desision was 


slearly right, but the point was s>mewhat _ 
different. It seftainly bas no ‘apslioation 
to the present appeal in my view. The 


‘point was, what was the balansa dug from 


the judgment- debtor.. to the desree holder 
when the final desision in the oxeexrtion 
prosseding wae reached? There had ‘been 
previous exeesution proceedings, but the 


(2) 30 Ind. Cas, 523; 37 A. 589; 18. A. L. J, 828, 
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question of the balanee dus was oot then 
relevant. ‘Intermediate matters’ had to be 
got oof of the way. Property ‘whish had 
been attashed and seized by the desree- 
holder had to be realised . bafore the pesn- 
niary extent of the jadgment debtor's 
remaining liability could be put into pre- 
sisa figures. When at the last stage in 
winding up the final: aeaount it was neses- 
sary to see how mueh remained due from 
the judgment-debtor, it was dissovered 
that the deeree-holder was eharging 
interest upon eosta beyond what he was 
entitled to reeeive. The eorrest answer, 
in my bumble judgment, if it was a oor- 
reot answer, was that that point had never 
been desided. In my view the issue is 
eonfused by introdusing a disenussion of 
Explanation IV to sestion 11 in matters 
in whieh the Privy OCounsil has distinetly 
said that sestion 11 has no applisation. In 
my view the orders of the 6th of Septem: 
ber 1918 and 3rd of May 1919 are final and 
binding upon the deeres-holder and on that 
ground the appeal ought to be allowed. 

. In that event it would be unonoesessary to 
‘eonsider the evidenee on the msrits. J do 
‘not propose to dwell, at the length I other. 
wise might do, upon the evidenes taken in the 
Oourt below upon the merits, inasmush as, 
if thia order stands to-day, the question will 
never arise, and if an appeal is brought from 
this dea sion, the appellant will be able to go 
into that question before the Appellate Court. 
I will sontent myself with saying that, 
ignoring the positive evidense whish was 
given in the previous prosaeding in 1918 in 
favour cf the appellants and the somewhat 
attenuated answer whish the desres holder 
at thet stage made (I am doubtful whether 
we, sitting aa an Appellate Oourt, are entitled 
to look at the evidenee given in the previous 
proseeding in 1918 whish might have.. been 
brought on the resord in this ease and was 
not), I am bound to say that the judgment 
of the learned Judge in this ease doss not 
strike me as founded upon a really sareful 
examination of the balance of the evidenee. 
He apparently assepts the evidenee of three 
witnesses who aeted some time or another as 
mukhtar-am for Mangli Prasad. Still on -the 
afher hand he assigns that as a reason for 
rejéating the evidenee of a person who was 
aeting. in a similar. eapacity for the other side 
at. tho time ofthe hearing. The. ease’ for the 
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appellants is that being originally membors 
of a joint family, the elder brother retired 
from this provinse and went to Jaipur, and 
that in this applieation they did not tronble to 
sall mueh evidenee on the qnestion as they 
had done so onee already, It was on the 
resord in the. exeeution proseeding of the 
very Oourt whieh was hearing the sase’ and 
they had an order in their favour with 
referenee to this astual property. ‘Bat it ig 
to be observed that the present respondents 
onthe merits, although they had had the 
benefit of a dress -rehearsal, or preliminary 
hearing upon the merita, did not attempt to 
sali any evidenee from Jaipur where the 
partition had. been said, and; in my opinion 
had been found, to have taken plasr, and 
all the witnesses they put forward aarsfully 
refrained from professing any knowledge aa 
to what happened after the brothers went to 
Jaipur. The only question with -regard to 
Jaipur whish they relied upon at all was the 
date when the removal took plaos, They 
eontended that the date was after the liabil. 
ity was insurred and even after the som. 
msneement of the suit; whereas every witness 
was judisionsly vague and hopelessly contra. 
distory with the other, and it is impossible to 
some to a definite sonslusion on that point. 
It seems to:me that this is one of the salient 
points in eontroversy and the learned Judge 
has altogether missed it. He throws no 
light upon it, but merely finds as a faet that 
the-appellants are members of a joint family. 
On these questions ! am strongly in favour of 
upholding the finding of fast of the Conrt 
below, but Iam not at all satisfied that the 


‘deesision in this ease was aesording to the 


weight of evidense, 

But the point that strikes- me about the 
investigation of the evidense, partiaularly 
the evidenee which was given at the hear. 
ing in 1918—and beeanse that order- is 
in quaeation, [ think we were bound to look 
into that evidenes—ia that there was a mang 
of evidence on both sides -with regard to the 
partition, with. regard to the date, with 


regard to the membership of the appellant’ 


joint family and their membership of the firm, 
and wietaer the Court ia the order whish it 
paased on Ghat osaa3ioa expressed itgelf well 


‘or badly, or disposed of the easg in a. sdtis. 


fastory way, there is no doubt that ths p itties 
wor » under no ‘misapprehension as to the 
jssu2 ia dispute. The issue in-dispate on the 
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evidengs was slearly whether or nat they 
were members of the joint family and, in my 
view, the learned Judge sould not by law haye 
some to the conslusion he did, and passed the 
order exempting the property as he did, with- 
ont desiding that question as a question of 
fast. For these reasons I think the appellant 
is right. 


WALLACS, J.—-This appeal arises out.of an 
appliesation, dated the Sth of May 1919, under 
Order XXI, rule 50, olanse 2. It appears 
that on the 9th April 1915 the firm Bhairon 
Prasad Mahadeo exesaoted a kundi for 
Re. 2,500 in favour of Gajadhar Prasad 
payable 181 days after date, On the 10th 
April 1915 the same firm exeented a kundi 
for Re, 2,500 in favour of Bhagwan 
Das and Babu Damodar Das payable 
181 : days after date. The rights of the 
payees of both these hundis wera bought 
by Lala Kandhya Lal, the respondent in this 
appeal, On the 10th August 1915 he 
brought a soit for Rs. 5,377-8.0, being the 
prinsipal and interest due on the two 
hundis aforementioned. He impleaded as 
defendants (1) the firm of Bhairon Prasad 
Mahadeo, (2) Bhagwan Das, (3) Baba 
Damodar Das and (4) Gajadbar Prasad. A 
sompromise desres was passed on the 28th 
November 1919, in whish Mangli Prasad on 
behalf of the defendant firm undertook to 
pay Rs, 6,120 in five instalments, Four 
houses and oertain Zamindari property were 
mortgaged as sesarity for the due payment 
of the instalments due under the deereo. 
The deeree provided that on the failure to 
pay one ivstalment or if interest payable 
fell into arrears for six months, the whole 
deeres sould be excented and that the deore- 
tal amount sould be realised from the mort- 
gaged property and the person or other prop. 
erty of Mangli Prasad, Phul Chand and 
Suraj Karan, members of the firm Bhairon 
Prasad Mahadéo. ‘The deeree was only 
against the defendant No, 1, defendanta Nos, 
2,3 and 4 having been exempted by the 
plaintifi’s Vakil. There having been a 
breach of a aondition of the sompromise 
deeree, the’ desree holder applied on the 
80th July 1917 for exeoution and asked that 
the property charged in the desres be 
attashed and sold. Oa the 8th August the 
plaintiff applied for an injanotion restraining 
Mangli Prasad; Phul QOhand and Suraj 
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Karan from dealing with tha proparty whioh 
had been mortgaged. The property was 
astually attashed on the 18th Angust 1917, 
O1 the 12th September Phul Chand on 
behalf of himself and on behalf of -his minor 
brother Suraj Karan applied to have the 
property exempted from attashment, This 
applisation sats ont that the attached prop- 
arty belovgs to the objeetors and not to 
the judgment-debtor and that the deeree in 
exesution of whish the property had baen 
attashed did not eontain the names of tha 
objestors as jadgment-debtors, The objection 
further stated that the objestora had filed 
an application to set aside the ex pirte desres. 
In faet an applisation by Phul Chand on 
behalf of himself and his minor brother was 
filed on the 8th September 1917 to set aside 
the ez parte dearas. Orders in both these 
oases wore pasead on the 6th Ssptember 
1918, The order in the gase objesting to 
the attashment of the houss and Zomindari 
property is as follows:— 


“The deeree holder has obtained a simple 
money deoree against defendant No. 1, 2. 6, 
firm Bhairon Prasad and Mahadeo. The 
present objestors were not parties to the 
deeres, Mangli Prasad appeared for the 
firm. These objestors are brothers of 
Mangli Prasad. They wera never diselosed 
in the plaint as partners. The property 
attashed has not been proved to be ths 
property of the firm. Under the sirsam- 
stances attaahed property must ba the 
property of the objestors as wellas that of 
the judgment-debtor Mangli Prasad rapra- 
senting the firm, 

Ordered 
_ 2/3rd shara in the proparty attashed ba 
released; parties to bear their own sosts,” 


The order dismissing the application to 
set aside the ew parie deeree was that the 
applieants were not parties to the dearee 
and that the Court did not sea how they 
sould apply to hava the deerze set aside in 
the exesention department. The desres- 
holder filed on the 14th September 1918 an 
application for review of the order of 6th 
September 1918 releasing 2/3rds of the 
mortgaged proparty from attachment. This 
applisation was dismissed on the 3rd May 
1919, The Court ia dismissing the applisa- 
tion for revisw explained that the order of 
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6th September 1918 was based on two points, 
namely: — 

(1) That the objsstors were not parties 
to the deoree, and 

(2) The attached property was not proved 
to be the proparty of the firm. 

The learned Subordinate Judge (who has 
ausoeeded the Subordinate Judge who passed 
the orders ‘cf 6th September 1918 and 3rd 
May 1919) delivered on the 23rd June 1920 
the order now under appeal, He held 
that the previous orders were no 
bar to the applisation under Order KAT, 
rule 50, elause 2, On the merits he 
held that Phal Chand and Suraj Karan were 
members of the firm Bhairon Prasad Mahadeo 
at the time when the kundis of the 9th and 
i0th April 1915 were exeouted and that 
they were as musk liable to pay the desretal 


debt as Mangli Prasad was. It has been. 


strenuously eontended in. appeal before us 
that the learned Subordinate Jndge was 
wrong in allowing the parties ta go into the 
merits of the oase and that he should have 
held that the order of the 6th September 
1¢18 was final and eonclusive between the 
parties, On behalf of the respondent it is 
urged that the application for attashment of 


the mortgaged property was unnecessary and. 


that the filing of this application in no 
way. prevented the 
seeking an adjudieation. under Order 
XXI, rule 50, clause 2, The present appli. 
eation is as to who the members of the frm 
Bhairon Prasad Mahadeo were. I donot think 
that the deoree-holder oan eseape being bound 
by the desision cf the 6th September 1918 
merely beoanse his applisation was unneses- 
sary. This applieatios gave rise to Pkul 
Chand.and Suraj Karan’s application of. the 
28th September to. have the attashment 
removed. Ifin these applications the issue 
now before the Oourt has been heard and 
finally desided, then on the analogy of section 
11 of the Code of Civil Procedure the deeree- 
holder would be barred from re opening the 
issue. Explanation III to seotion 11 reads 
aafollows: “The matter above referred to 
must in the former suit have been alleged by 
one party and eitker denied or admitted 
expresaly or impliedly, by the other.” 
Explanation 1V lays down ;—~" Any matter 
which might and ought to haye been made 
ground of defenee or atiask in suoh former suit 


shali be deemed to have been a matter: 
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dirsotly and substantially in isane in suoh 
suit,” Explanation 1V, therefore, extends the 
principle of res judicata not only to questions 
whieh have been heard and finally decided by 
the Oourt, but also to matters whieh might 
aud ought to have been made ground of 
defense or attask, There is no doubt that in 
the proceedings anterior to the applisation 
under Order XXT, rule 50, slause 2, the 
question whish has been desided on the 
merits by the learned Subordinate Judge in 
favour of the deeree- holder might have been 
raised, In osonsidering whether the dostrina 
eet down in seation 11 of the Oode cf Civil 
Prosedure is to be applied by analogy it is 
eonvenient to refer to the dseision of 
Ohamier, J., in Kalian Singh v. Jagan Prasad 
(4), whioh desision was subsequently upheld 
in appeal under gestion 10 of the Letters 
Patent by Riehards, O. J, and Rafique, J., in 
Kalyan Singh v, Jagan Frasad (3), The 


‘report shows that previous rulings on thig 


point were bronght to the notiee of Ohamier, J, 
Ohamier, J., on page 165* of the report says: — 
"It has been held in several eases that a matter 
onse desided by a Court exeouting a deeree 
cannot be re opened at a tubsequent stage of 
the proseedinge; but Jam not aware shat it has 
been held that a judgment debtor who puts 
forward objeetions in the 6zbention depart- 
ment must put forward all possible objestiong 
onoe and for all, and that it he-doea not do BD, 
matters whioh he has omitted must be treated 
as rea judicata pgainat him even if he was not 
aware of them. In the present ease there: 
has certainly been no desision on the question’ 
now raised, and in the absenee of authority, 
I am not prepared to hold that the matter ig 
res judicata against the Judgment. debtor 
:besanse he had a previous Opportinity of 
raising the question but did not do so.” ‘On 
page 590} their Lordships in upholding tha: 
decision of Chamier, J., say :—* It ngemu 
quite-clear that the provisions of the Code as 
to res judicata are not expressly made appli. 
able to exeoution proceedings, It -ins said, 
however, that there are numerous authorities, 
in which the prinoiple of res judicata has beén 
applied to execntion proseedings, No autho- 
rity has been shown to us where it has been 
desided that if a judgment-debtor doeg not 
take exesption to the amonnt set forth ag” 

(4) 27 Ind, Cas. 950; 13 A. L, J. 162, 

*Page of 13 A, L, J.—[ E4, ] = 

{Page of 37 A.—[Fa,] e, 
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being dne in an application for exəsution, he 
is prevented by the rule of res judicata from 


ever afterwards raising the question. To hold 
that he was would not only be applying the 


rule of res judicata in a way not provided for 


by the Oode, but would be also seriously 
extending the authorities cited. Ia the 
present sase the question as to how far the 
desree remained unéatisfied wag never raised 
or desided, It is only by aalling to his aid 
Explanation IV that the desraa holder can 
eontend that the question has already been 
desided... [f it is sonsidered expedient 
(we do not say.it is) to make all the provi- 
sions of sestion 11 of the Code applisable to 
exesution procesdings, it. should ba done 
by Legislature and not by the Jadges,’’. 

In the applieation for attaehment the 
deeree-bolder did not ask for an adjudieation 
as to whether Phul Chand and Suraj Karan 
were members of the. firm Bhairon Prasad 
Mahadeo, but took for granted that they were 
members of that firm and without asking for 
an adjudieation on this point, claimed attach. 
ment of the property mortgaged as well asof 
their own property, if the mortgaged prop- 
erty was not sufficient to satisfy the decree, 
In the applisation to release the property 
from attachment, which may be taken as the 
answer to the deerea- holder’s application of 
the 30th July, the present appellants did not 
spesifieally raise the plea that they were not 
members of the firm and that, therefore, their 
property sould not be attached in exeeution 
of the desree. What they did say” was that 
the attashed property was their sole property 
and did not belong to any judgment-debtor, 
that Mangli Prasad, the brother of the 
objeetors, having beeome ruined had emigrat- 
ed to Jaipur and that the desree in execution 
of whieh the property: had been attaehed 
did not eontain the names of the objeators 
as judgment-debtors and was also invalid 
sesording to law. The evidense of the two 
witnesses who. were examined by the Court 
in the procsedings for 
és parte deacee was 
dvidenee was to the effest 


read to us. That 
that Mangli 


Prasad had emigrated to Jaipur snd that. 


no separation between the objeetors and 
Mangli Prasad had taken plase in the 
presenes of the witnesses. We were told 
that there was other evidenes whieh had 
been taken on sommission and whieh went 
fo show that a separation had aetually 
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taken plass between the brothers. The 
Judge evidently did not take the view that 
the brothers were separate, because he 
released a 2/3rd share of the attashed prop- 
erty and. dirested the psrties to bear their 
own sosts, The order of the Judge has 
already been quoted. Had the Sab Judge 
aseepted the objestors’ sontention, he would 
have released the whole of the attashed 
property. The reason for his desision 
appears to ba that the objestors were not 
parties to the desree, that their names 
were not disalosedin the plaint ag partners’ 
and that it had not been proved that the 
attashed property belonged to the firm. It 
seems that the learned Jadge did not have 
before him, and did not intend to deside, 
the issue whieh was adjudisated upon in 
the order whieh is now under appeal. This 
is the issue as to whether or not Phul 
Ohand and Suraj Karan were members of 
the firm of Bhairon Prasad Mahadeo at the 
time. when the hundis of 9th and 19th 
April 1915 respestivaly-ware oxeeuted. - It 
seems to me that a grave injuaties might 
be done to the deeree-holder if in the sireum- 
stangas he were precluded from proving in 
these prossedings that the appellants ware 
partners of the firm in question. In my 
opinion, therefore, the appeal must, now 
proseed on the merits. - 

We have now been satires on the 
merits of the esse. Mr, Dube on behalf of 
the appellants has read not only the evi. 
dence of the two witnesses who were examined 
in Court in the proseedings in 1918, and 
to whieh I have already referred above; 
but has also read the evidense whieh was 
taken on sommission in that proceeding. 
in Jaipur. In my opinion that evidenee 
is not admissible in these proeeedings, not 
having been legally brought on the resord, 
But as the evidenee has been read, [ should 
like, to say that in my opinion it does not 
earry the ease of the appellants very far: 
Fiye witnesses were examined on sommission 
in Jaipur on the 3rd of Marah 1913, They 
all profass to have taken part io the division 
of the property between Mangli Prasad and 
his two minor brothers. They do not say 
when the partition took plase, exeept that 
it happened 2 or 24 yaars baiore they gave 
evidenss, They say that a partition deed 
had been exesuted. Itis not said whether 
tbe dosed of partition was registered or nok 
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The partition deed was-never prodused in 
evidenes, It does not appear who asted on 
behalf of the niinors in those proesedings, 
Having heard the evidence read, I hold 
that it does not prove a partition of the 
family. Oertain dosumentary evidense, whieh, 
was produced: in that gase, Was also referred 
to by Mr, Dabe, but, in my opinion, it 
does not sarry his sase any further, The 
Osumentary ovidenes produead on behalf 
of his olionts sonsiated of tha plaint and 
- written atatement in a suit brought by the 
firm Baijnath Juggi Lal against the firm 


Bhairon Prasad Mahadeo through Mata Din. 


In, paragraph 3 of the written statement 
Mangli Prasad alleged that he and his two 
minor brothera wera members of the firm. 
Two dosuments had also basa prodused on 


behalf of tha respondents in the proseedings- 


of 1918. Oas was the plaint in Suit No. 55 
of ‘1915 in the Munasif's Oourt at Banda, 
in whioh Mangli Prasad and his two brothers, 
Phul ‘Chand and Saraj Karan, jointly sued 
S person for a debt whioh had been son- 


traoted in favour of their deseased father., 


The sesond dosument was the plaint -in 
Suit No. 451 of 1915 in the same Court, 
in whioh the three brothers and Mata Din 


sued, as members of the firm of Bhairon 


Prasad Mahadeo, two persons for a debt 
eontrasted in the lifetime of their , father, 
That evidenes is sertainly not in favour 
of the appellants. In 1919 in the proseed- 
‘ings ont of whieh this appaal has arisen 
6. certain number of witnesses were produeed 
on behalf of the respondent.- Of these 
one Mahadeo Prasad, a Vakil prastising at 
Karwi, giving ‘evidenee in 1919, said that 
the three brothers were members of a joint 
Hindu. family 2 or 23 years before he gave 
evidence. That ‘would take us baok to the 
year 19:17, about a yoar after the doerea 
whieh is sought to be exeouted, was passed, 
and a eonsijerable time after the Aundis, 
whieh were the basis of the suit, were 
executed. Sarju Din, who lives in Karwi 
elose to the house of the firm, also teatifies 
that Mahadeo Prasad was the owner of the 
firm and that after his daath his three sons 
were members of the joint Hinda family 
and remained members of the firm, and that 
after the desree was passed the three sons went 
away to Jaipur. It is unnessssary to rafer 
to tha other evidensae walah was prodnesd 
gn behalf of the appellants, I agree 
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with the Subordinate Jndge that that evi- 
dence is eredible and substantiates the 
respondent's ease. 

On behalf of the respondent we wore 
referred to the evidenee of Kammn Beg. 
He admits in eross-examination that at the 
time the suit on the hundss was instituted, 
he wan the muntm of Mangli Frasad, and 
as mneh, he professes to have signed the 
vakalainama in favour of the Vakil on 
behalf of Mangli Prasad and histwo minor 
brothers, The only other witness who was 
referred to was Sheo Balak. He says that 
after the death of Mahadeo Prasad, Mangli 
Prasad remained malik of the shop, but 
does not know if Phul Oband and Suraj 
Karan had any soneern with the shop or 
not. He adds they were minors. This eyi- 
denee dosa not establish the ease set up 
by the appellants. In my _ opinion the 
appeal must be dismissed on the merits as 
well as upon the point of law that has been 
raised, 

By THE Oourt.—The order of the Conrt is 
that the appeal is dismissed with sosts, in- 
eluding fees on the higher soale, ` 

N, H. 

Appeal dismissed. 


PATNA HIGH COURT, 
APPEAL FAOM APPELLATE Dagerre No, 830 
oF 1920. .. 
July 27, 1921, 
Present:—Mr., Justiee Coutts and 
Mr. Justice Maepherson. . 
KANGALI CHARAN MUKHARJI~ 
APPELLANT 
versus 
SURJA NARAIN SAH~—~Respoxpent, 
Landlord and tenant—Bemiadi patta, nature of—- 


Permanent tenure—Bemiadi, pattas in Patkum Pers 
ganah —Ghatwal, grant of permanent tenure by. 


A bemiadé patta or lease without a term can one 
a permanent right, [p. 804, col. 2.] 

Parshan Kuerv. Tulsi Kuer, 89 Ind. Gas. 658; 
2 P, L. J. 180; 1P. L, W. 477; (1918) Pat. 11. 
referred to. 

In Patkum Parah bemiadt — hold por- 
manent tenures with rent liable to enhancement, [p, 
394, col. 2,1 

A ghatwal is incompetent to create a permanent 
tenure. Lp. 804, sol. 1] 
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Appeal from a desision of the Distrist 
Judge, Manbhum, dated the 2nl Augait 
1920, affirming that of the Subordinate Judge, 
Purulia, dated the 28th February 1929. 


| Mr. Atul Krishna Roy, for the Appellant. 
Mr, Abani Bhushan Mookerjee, for the 
Respondent. 


JUDGMENT. 
Courts, J.—-This was s: suit by a ghatwal 
— khas possession of Mouza Lapsadi in 
Pargana Patkum, The plaintiff’s oase is 


that the mouza: was originally held. by one. 


Bodh Singh Mura on-a bemtadt vara patta 
dated: the 9th Jaith 1890, His interest was 
sold for arrears of rent and was purohased: 


by. the plaintiff, who sold it to one Nilkamal. 


Mandal by a registered kobela in 1315, 
Nilkamal defaulted in paymentof rent. The 


property was again sold and purohared by. 


defendant's father. 

The plaintiff in this suit aontended that 
the. defendant’s right was only that of a 
tenant from year to year, and aasordingly 
asked for khas possession. 
sontended that, standing in the sbogs of 
Nilkamal Mandal and Bodh Singh Mara, 
he had a heritable, permanent and transfer- 
able right. Both the Courte below found 
that the defendant had a permanent right in 
the mauza. 


Tbe point raised in this appeal on behalf 
of the plaintiff is that being a ghatwal, be 
was. ineompetent to osreate a permanent 
tenure, and that, therefcra, the #jara whieh 
he granted to Bodh Singh waa not a heritable, 
permanent and transferable right. Now the 
sjara having been granted by the plaintiff, 
he is estopped from alleging that the tjara 
did not ereate a permanent right if what 
it purported to grant was sneh a right. 
It is necessary to see, therefore, what the 
right orguted:- purported tö- be. The tara 


is deseribed as a bembadi ijara and it — 
or” 


eontended by the learned Wakil 
the appellant,. où‘. the’ suthority 
Parshan Kuer v. Tulsi Kue (1), 
a pertsaneié tenurs oannot be 
by a bemtadt patta, 
ever, is by no means supported: ‘by the: judg. 


A 


of 


sreated 


(1) 89 Ind. Oas, 658; 2 P. L, Je ene 1 PLW 441; 


(1618) Pat, 11, 
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ment refsrred to. In that sase what happened 
was .that the defendant pleaded that besause 
the pakta wae a bemtad: one, it drented a 
permanent right, but the Jearried Judges 
held that a bemiadi patta, or leaée without a 
term, did not nesessarily create such a 
right; and on a eonsideration of the 
terms of the lease itself they same to’ the 


oonelusion that it was not a permanent lease 
That is a very different matter to saying that 


because a lease is a bemtad: one, it cannot, 
therefore, be a permanent lease. This eon: 
tention, therefore, is unsustainable and so-far 
asthe present oas is sonesrned, we find it 
definitely stated in the Ssattlement, Report of- 
the Patkuam Pargana that bentadi ijaradars 
hold permansut tenaros with rent liable to 
enhansement; and in the Resord of Rights 
this defendant has baen deseribad as a bemiadz 
tiaradar, 


The findings of the lower Courts, that the 


defendant holds a heritable, permanent and’ 
transferable right, are elearly aorreet. F 
would aseordingly dismiss this appeal with 
costs, 


Macpuereon, J.—I agree. In view of the 


kobala ex3ented by him in favour of Nilkamal 


in whose shoes defendants stand, plaintiff 
af least eannot reseover Lapsadih from de- 
fendarits. Still less sould he resover, if, as 


he avers (it is not neasssary to deeida with 


what truth), defendants stood in the shoes of 


Bodh Singh Mura, whoas tenansy was at’ 
the lowest a bemzadt tjara of the slasa whish: 
in Pargana Patkom isa permanent tenure, 


and at the highest a mundari khunkate 


tenansy situated in’plaintiff’s ghutwalt téntire. 


—_— ~“ 


dJ, Ps 


Appeal dismissed, -- 
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WABARISHORE V, UPENDRAKISHORE, 


PRIVY COUNCIL. 
ApPRalL FROMA THE Oatcarra Higa Oovat, 
November 18, 1921, 

Present: — Lord Baekmaster, Lord Oaraon, 
. Sir. John Edge, Mr. Ameer Ali and 
Sir Lawrence Jenkins. 
wan AKISHORE MANDAL axp OTAEgS— 

r APPELLANTS 
versus 
“ UPENDRAKISHORE MANDAL 


AND ANOTHER—-RzsPONDENTS, 

‘Hindu Law-—Alienation by widow—Necessity— 
Burden of proof—Purchase by widow out of income 
of husband's estate—Accretion—Appeals—Appellant s 
duty to show judgment appealed from is wrong, 


_4 person who deals with a Hindu widow having 
& limited estate is bound to establish the facts 
which justify the transactions under which he 
claims. [p. 805, col. 2.] 

, Itis competent for a Hindu widow to so deal 
with the income of her deceased husband's estate, 
as to make it herown separate property, but the 
fact of her having so dealt with it must always be 
traced and proved. [p. 308, col. 2,] 

Where a Hindu widow acquires the rights of 
the tenants of her deceased husband's “estato, 
in part by release of arrears of rent, and in part 
by payment of cash derived from income of her 
husband's estate, the tenant rights so acquired are 
an acoretion to “the husband’s estate, which, if it 
he possible for the widow to segregate, would 
require some unequivocal act on her part to lead 
to the inference óf such segregation. [p. 308, col. 2.3 

; In appeals the burden of showing that the judg- 
ment appealed from is wrong dies upon the appel- 
lant. If all he can show is: nicely balanced calonla- 
tions which lead to’ the equal possibility of the 
judgment on either the one side or the other being 
right, he has not succeeded, [p. 307, col. 1.] 


: Appéal from a desres of the Oaloutta High 
Gourt, (Ohbatterjea and Smithers, JJ.) 
modifying a desreg ofcthe Subordinate J idge 
(First Court), 24 Pargansha, 

: FAOTS are set out suffisienbly in their 
Lordships’ judgment. The Trial Judgs 
tillowed: only a part of ‘the plaintifs elaim: 
the High Oourt dearsed the suitin fall; 
henee this appsal. L 

4 Mr, Dube, for the Appellants.—The widow 
is justified in granting the permanent legas, 
The rent reserved isa fair market rent, 
The Trial Judge found that: the laass was 
for neegmity and benefisial: to. the ‘estate. 
See Nanda Lal (Banga Ohandra) v. Jagat 
Kanan Acharjya (1) for effect of resitals. 


~ (1) 86 Ind, Cas, 420; 43 I. A. 249; 20 M. LT. 
$35; 31M. L. J. 563; (1916) 2 M. W.N. 333, 4 L. 
W, 458: I8 Bom. L. R. 838; 14 A. L. J. T103; 240. 
L. J. — L, W. A oh O. W. N., 226; 44 0. 168; 
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Tho proparty sold was asquired by the 
widow. It is her stridkan. The prises paid 
was a fair market priee, 

Mr. DeGruyther, K.0,, (with hin Messrs, 
Partkh and Palat), for the Respondent.—The 
net profits of the estate were Rs 5,000. There 
was no nessssity to grant the permanent lease 
or sell the lands. The recital that the lands 
were purehased ont of her stredhan ia not 
sufficient. The sale purports to be for neses. 
sities of debts and costs of litigation. This 
slearly showa that the widow was aware 
that the property sold was the property of 
fhe husband. 

Me Dube replied. 

JUDGMENT., 

Leds Booxmasten.—A person who deals 
with a Hindu widow having a limited 
estate must be aware that he may be salled 
upon to establish the fasts whieh justify the 
transastions under whish he elaims. The 
appellants in, this sase, who are the sussessors- 


in-title of one Rajkishore Mandal, find 
themselves in that -position, 
Rajkishore Mandal, entered into two 


transastions, in the one sase with twa 
Hindu widows, and in the other sase, with 
ene. These transactions are now impsashed, 
and the burden of proying them valid lies 
on the appellants The first was a lease of 
the 17th September 1869, whieh was exeaut- 
ed by two Hindu widows, Prasana Kumari 
Dasi and Bamakali Dasi, Their estate in 
the property arose in the following way. 
Prasana was the widow of Madhusudan and 
Bamakali was the widow of Harinarayan, 
his brother. Harinarayan, when he died, 
was entitled to an undivided third share 
in properties held jointly, and Madhusudan, 
who died in 1867, was entitled ‘to the 
remaining two-thirds. Tha ease that is 
suggested is, that this lease was required 
for the purpose of raising the money neses- 
sary for the payment of debts and the per- 
formance of the shradh in sonnestion with 
Madhusudan, Now, Madhusudan had died 
on the 18th Angnat 1867, and eertainly a 
period had not elapsed so long as to render 
it probable that the debts ‘must -have been 
paid; but, fortunately, the sireumstanees 
sonuested with his estate are not unknown, 
and there is information that enables their 
Lordships to resast what that position was, 
There is no doubt that before his death he had 
been borrowing money, sometimes in smal] 


|] babad 
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sums and sometimes in large, but at the 
date of his death the debts ara nowhere 
pit as exeseding Rs. 10,009 or Rs. 16,000, 
whieh is probably a very liberal estimate. 
Oa the other hand, there is evidensa, part 
of whioh was ealled on behalf -of the 
appellants themselves, to show that he had 
moveable property to the extent of 
Rs, 20,000. The petition of the. widow 
showed that he had debts owing to him to 
the extent of R:. 9,00), whieh, it may be, 
were insluied inthe Rs. 20,00) of move- 
able property. In additioa to that, thera 
ean ba no doubt that part of the property of 
the testator had been disposed of shortly 
after his death, bseause, although the astual 
déed of sale is not prodused, a deed of sale 
from tbe person who purported to have 
bought is, and that shows that property 
bslonging to Madhnsudan had in fast been 
disposed of, ‘There, therefore, was mot, 
upon the evidense as it stands, any reason 
whatever why the property ineluded in the 
lease should have been ubed for the purpose 
of paying ‘debts, and, indeed, if sush neess. 
sities were the real justifisation for the 
transastion it is not probable that it would 
take the form of .a permanent lease, but 
would have been anout and out sale, Their 
Lordships have no hesitation in saying that 
the proof of the nesessity required to 
justify the lease of the 17th September 1869 
is not fortheoming. 

It is then said that this lease must have 
been a lease for the benefit of the estate, and 
that it san be supported upon that ground 
It is not easy, and in this sase it is not 
nesessary, fo define what is exaetly the 
sharaoter: of the -transastion entered into 
by-a Hindu widow, whieh can-be supported 
on the ground that it enared for the benefit of 
the estate. - Itis auffisient to say that the 
mere faot that the rent reserved was a fair 
market rent,'or the priee obtained was.a 
fair market ° prise, sanfot alone ‘and in 
themselves be regarded as ‘suffisient, and 
in the present oase -there is nothing’ more 
suggested, oe . 

In their Lordships’ pinion: the lease was 
nct ‘exeented beeause it was -for the benefit 
of the ‘estate, nor besanse sironmstanses 
arose whieh rendered -it nesessary; the true 
explanation is-that it was granted toa man, 
Knetramoban Samanta, who was the nephew 
gf one- of the widows, Prasana, by whom 
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he had been brought upand with whom he 
had lived for many years. 

Their Lordships think there is no nsed to 
add anything farther to the very aareful 
and reasoned jadgment of the High Oourt 
upon this point, with theoritisisms eontained 
in whish they are in agreement, : 

There remains only the trausastion whish 
was entered into later on the Sth May 
1895. That was entered into by the sur- 
vivor of the two widows, Prasana Kumari, 
The slleged juatifieation for this depends ; 
on different considerations. It is said that, 
ths property sold had been asqaired by thg) 
widaw out of her stridhan, and that, sone 
sequently, she was quite free to deal with.. 
it as she thought bast.. Now, there san, - 
their Lordships think, ba no doubt that: 
whatever siridhan aho poss 3ased was due 
to the accumulated savings from the i ineome ‘ 
of the. property whish she reseived from. 
her hasbani’s” sabate, aod though it is. 
true that when that property had been, 
reesived it would be possible for her so to deal . 
with it that it would remain herown, yet it. 
must ba traeed and shown to have been. 
so dealt with, and in this ease there is not 
sofficsiont evidenss of this having been done, . 
Farther, in tbis partioular sase it appears, 
that part, at least, of the property had boen 
purshased from the tenants of the estate itself, ` 
This does not mean ‘that the inhoritanes 
had been so asquired, but. that, owing, ig. 
may be, to diffisalties whieh had arisen in; 
eonnestion with theossupiers, their tenant 
rights had been bought in part by the: . 
release of the arrears of rent and_in part by: 
a payment of eash; and having‘so: aequirad 
their interest, ib was the: property whish 
they had formerly ossupied waieb was sold. 
under the kobala of the Sth May 1895, . I£: 
that be the: true transaction | no. question 
sould arise about. the right of the. widow. 
in esonnestion ‘with her : stridhan,.: because 
the tenant rights so asquirel would be an 
obvions aesration to the husband’s property; 
whish, if it were p ssible for ‘ her.to segre- 
gate woud require some more-unequivoeal 
aet for the parpose “than auything: to bg 
found in thia evidense.. Tis: evidense of. 
the deed itself leada onee more to the son. 
slasion that not only, was ` this : property. 
the hasband's proparty, but that the widow: 
knew itand that she was attempting 4a, 
support the deed by a further effort to urgg 
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the nesessities of debts and the angi of 
litigation as a justification. No other 
explanation aan be offered of the fast that 
the deed contains resitals whish, upon the 
hypothesis that the property was the widow's 
own, would have been quite unnesessary, 

Their Lordships hold with regard to this 
also that the appellants have failed to 
establish, what onea more the burden lay 
on them to prove, that the widow was in 
a position to dea) with this estate, This 
. opinion differs from tbat formed by the 
learned -Subordinate Judge, but is in agree- 
ment with that of the High Oourtat Fort 
William, from whose desreethis appeal has 
been brought, 

The only further observation that their 
Lordships desire to make is to sall attention 
ones more to the fast that in appeals the 
burden of showing that the judgment 
appealed from is wrong lies upon the ape- 
pellant, Ifall he ean show is niaely balano- 


ed. salenlations whieh lead to the equal. 


possibility of the judgment on eithdr the 
one side or the other being right, he has 
not. suesseded. It is not neeessary to invoke 
that dostrine against the appellants in the 
present instance beeause, for reasons that 
have already been stated, their Lordships 


` thiuk they have failed, but it ig a matter 


which woald be*well for appellants to bear 
in mind, 

Theie Lordabips think that this appeal 
should be dismissed, and that the first res- 
pondent who aloos appeared should have 
his eosts, and they will humbly advise His 
Moejesty aseordingly, 

X. V. DN. Appeal dismissed. 

Solieitors for the Appoellants,—-Moessrs, 
W. W. Bow & Oo. 

Solieitors for Respondent No. 1,—Messrs. 
T, L. Wilson & Oo. 


PATNA HIGH COURT, . 
Lerrese Parent Aprea: No, 9 or 1921. 
January 18, 1922. é 
Present;—Sir Dawson Miller, Kr., Obief 
Justiee, and Mr. Justiee Jwala Prasad. 
GOPAL BAI AND oraags—APPELLaNts 
Lereus 
RAMBHANJAN RAL AND OTARRS— 


. REsPONDENTS.' 
Otvil Precedure Oode (Aci Y of 1908), 0, XX, n2 
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~ul. satisfaction of decree certified to Court 
Bubsequent withdrawal by decree-holder of sun, deposit» 
ed by another judgment-debtor 2n Oourt by mistake 
—-Application for refunt of money so withdrawn-—~— 
Execution—Execution Court, 
separate suit necessary, 


jurisdiction of—No 


A deoree-holder was paid out of Court by one 
of the judg-nent-debtors and an application was 
made to the Conrt under Order XXI, rule 7, 
Civil Procedure Code, certifying that the full decretal 
money had been paid, Subsequently, another judg- 
ment-debtor deposited the decretal money in Court 
not knowing that the decree-holder had already 
baen paid offin full, The deoree-holder withdrew 
this money out of Court. The jadgment-debtor 
then made an application for refund of this 
money: 

Held, thatthe Executing Oourt was the proper 
Court to decide the matter notwithstanding 
that the deorae had already been erecutod soma 
time before and that no separate suit wag neces. 
sary. Íp. 308, col. 1.] 


- Letters Patent appeal against the judg- 
ment of Mr, Justise Dis, affieming a desision 
of the Distriet Judge, Shahabad. 


Mr, S. N. Roy, for tha Appellants. 
Mr, L, N. Singh, for the Raspondents, 
JUDGMENT, 


Mitugz, O. J—In my opinion this appeal 
ought be allowed. The appellant is one of 
the judgment-debtors in a suit in which the 
respondent was the plaintiff, A deaeree for 
Rs. 95 was made in favour of the respondent, 
Oxae of the defendants settled the matter out 
of Court by paying to the deeree hoder 
the fu.l amount of his slaim on the 21st 
May 1915. After the desree-holder had 
been paid a petition was presented to the 
Court, in assordanee with the provisions of 
Order XI, rule 2 of the Civil Proeedure 
Code, eertifying that the fall desretal 
amount had been pad. Sabsequently, the 
appellant in this suit, not knowing that the 
deores-holder’s slaim had been atatisfied, paid 
the money into Oourt and this was sub- 
sequently taken ont by the decree-holder. 
The appellint afterwards dissovered that 
the deeree bad previously bean saticfisd by 
one of his eo-debtors, He thereupon made 
an application to the Exeouting Court for 
a reund {vf the money whieh had been 
takea out of Court by the deerge-hoider. In 
that application the fasta were not in. 
dispute. It was admitted by both sides: 
that the deeres had been satisfied before the 


— 
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déerée holdet ‘took the ‘money out of Ooart is 
whioh.is now elaimed baek and, indeed, tha ` 


petition sertifying - ‘the payment is signed by 
the desres holder himself, The Ocurt, thare- 
fore, whieh had the resord before it, must have 
been. aware that the payment of the debt 
had been properly. eertified within the 


meaning - -of Order XXT, rule 2: The learned. 


Mutisif, however, eame to the sonslusion’that 
ag the .matter had- been digposed of | some. 


time before it was too late then to apply to 


the: Exesuting Court to have it set right. 


| The: matter then went on appeal to- the - 


Distriet Judge, snd the Distriet Judge 
took tha same view ard dismissed the 
appeal, 

“When tha tase oAme on séeond Appeal 


to this Court the learned Jndge did not deal ` 


with the question which had been raised in 
the lower Oourts but found that, even assum- 
ing’ the appellant to be right upon the 
eontention previously raised by him in the 
lower Courts, still the position bere was 
different besause ha said it had not been 
proved that any payment or adjustment 
had been eertified as provided by Order XXI, 
rule 2, and that, therefore, even if the money 
bad been paid to the desrea holder, there 
was nothing to. show that it. had been 
eertified: and, ‘therefore, the Exesuting Court 
was not entitled, under Order XXI, rule 2, 
sub-rule 3, to resognise the payment. With 
great respeet. to the learned Judge, I think 
that he was in- error in. introducing this 
matter. It. was: admitted in both the lower 


Codrts that the fasts were not in dispute and - 


it was neyer suggested that the payment 
had not in fast been certified within the 
meaning, of. Order XXI, rule 2, That was 
taken: -for “granted, 

“On. appeal to this Court under the Letters 
Patent the appellant has prodnsed a aertified 
eopy of the petition which was before the 
Hxecuting Oourt showing quite clearly that 
the deeretal amount had been paid before the 
appellant had’, paid the same sum into Court, 


and that. this: had been’ assepted by the 
decree- Holder in. full satisfaction of his debt, 


The. rresult is, that the. deeree-holder has 
very sunningly obteined. payment twiee over, 
a, thing. whieh he was. olearly not entitled 
to. doi. ‘The oyly., question,, therefore, whioh 
arises. before, us; is whether, seeing that ‘the 
desres -had in fast, been exeonted,, it was. the 
proper: ~progedure:; whieh - was adopted; ‘that 
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` to say, whether the judgment. debtor. ' 
sould have this matter determined by the ; 
Exeeating Court or whether he was bound., 
to bring a separate suit. In the ease of ` 


‘ Oollector of Jaunpur v. Bithal Das (1) it was 


laid down that an applisation to recover 


. property whish had been improperly sold in 
- exes of the deeretal amount was a matter’ 
relating’ to the execution, satisfaetion or: 
-~ discharge of the deoree and,:further, that the. 
.. Hxeeuting Court was the proper Ootrt in. 


whioh to have the matter desided notwith- - 
standing that the desree had already been © 
exesuted some time before. I see no reason 
to differ from the opinion there expressed 
whieh is supported by other eases and, in“ 
my opinion, this appeal ought to be allowed. 
The orders of the lower Courts will be set: 
aside and the ease well be sent back to the. 
Exesuting Ocurt and reinstated on the file 
to be tried assording to law. The appel-- 
lant is entitled to. his -eosts of this appeal: 
and in all the Courts below. : 2, wae a 
. JWALA Dhaka J.—I agree... 

J. P. Oasa. sent: back. 


5. “a 
$ 


(1) 24 A. 291; A. W. N. (1909) 67, -> - j 
b 4 

¥ i 4 7 
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‘Present:—Mr. Daniela, J. O. and 
Mr. Dalal, A.J. © a oe ae 
Nawab Bahu MUMTAZ UN-NISA 
BEGAM. Saheba— ND ANOTHER 
wa PLAINYIHES-— A PPELLANTS 
cereus 
WAZ R ALL AND OTHERS — DEFENDANTS. 
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` PLAINTIFF- APPELLANTS. ; 
versus 
WAZIR ALT AND OTHERS —DEFRNDANTE 
RESPONDENTS- TUT 
. Appeate Bench ggseasFarktey,, position of Kue 
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ence, whioh, to be referred to—Printing of record— 
“Walda”, interpretation of— “Bhaiya”, interpreta- 
tion of —Construction of document—Wajib-ul-arz, in- 
terpretation of—Custom—Daughters, exclusion of 
from inheritance—Step-sisters, whether encluded—Evi. 
dence Act (I of 1872), ss, 32, ‘33-—Mutation case, 
qvitmesses enamined in-—Siatements, admissibility of, 
in Civil suit, 


In appeals triable by a Bench if either party 
desires to make use of any evidence in support of 
his argument, whether for the purpose of support- 
ing the judgment of the lower Court or attacking 
it, itis incumbent on him to get it printed. If he 
omits to do so in the expectation that his opponent 
will be kind enough to get ib printed for him, he 
runs the risk of his opponent disappointing his 
expectation. lp. 811, col. 1.] 

The terms “walda” (mother) and “bhaiya” (brother) 
are often applied out of love, affection and respect 
among Indians to persons held in the same affectio 
as mother and brother, [p. 313, col. 1] - | 


Where a wajtb-ul-arz ran as follows :—~ 

» “After the death of a co-share® hia sons inherit 
his property in equal shares. 
not inherit when there are sons surviving. If any 
one leaves behind him only daughters and not sons 
then daughters geta share in the property” of the 
deceased ; if a man leaves behind him issues (aulad) 
by his wives then the property will be divided 
according to the dower, that is the issues of both 
the wives will receive half and half;” and was sup- 
ported by a large number of instances of sons ex- 
olnuding daughters from inheritance: 

Held, that a custom was established under which 
& brother excluded both his own sisters and his 
step-sisterg, [p, 314, col. 2.] 


Statements of deceased witnesses as to the legiti. 
macy of a claimant to a property made in a mutation 
case before a Tahsildar Assistant Collector authorised 
by law to record the statements of witnesses on oath 
are not admissible under sections 32 and 88 of the 
Evidence Actin « subsequent Civil suit for the 
property by a person who was no party to the 
mutation case but are admissible in a suit by one 
who was a party to the mutation cage. [p. 310, col, 


But wheretwo such civil suits, one by a person who 
was no party and the other by a person, who was a 
party to the mutation case, are tried together it 
would be more consonant with justice not to take 
into consideration in either suit the statements of 
witnesses recorded in the mutation proceedings, 
[p. 810, col. 2.) | 


Appeal from a deorea of the Offisiating 
Subordinate Judge, Hardoi, dated 13th 
September 1919, 


- In ArpgaL No, 62. 
Messrs. M, Wasim and Makund Behari 
Lal, for the Appellants, 


Mr, - Als Mohammad, for Respondent 
No, L. á i 4 
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Messrs, Bisheshwar Nath Srivastava and 
Rajeshwari Prasad, for Respondents Nos, 


- 2, 4and 5, 


Mr. Rat Bahadur, for Respondents Nos, 
2 and 5. 
Is Appeat No, £, l 
Mesars, Bisheskwar Nath Srivastava, Rajesh- 
wart Prasad and Putioo Tul, for Appel: 
lants. 


Dularey Lal, for Appellant No. 4, 


Mr. 
Mr. Ali Mohammad, for Respondent 
No. 1. < 


Mr. M. Wasim for Respondent No, 4, 


Mr. Makund Behari Lal, for Responds 
ent No, 6, 


JUDGMENT.—In the two suits before 
the lower Qivil Court the dispute related 
to an entire village Mendhawa anda plot 
of land in village Gauri Khalisa, both in the 
Hardoi Distrist. They were owned by one 
Roshan AH Khan, a high-plased funstionary 
in the household of the late Kings of Ondh, 
He had several titles aonferred on him by 
his master but it will avoid sonfusion to 
designate him by the one title of Roshan Ali 
Khan in this judgment. He died in 1906 
and mutation was made in favour of the 
defendant, Wazir Ali, on the 16th January 
1907 as his son and heir, The application 
for mutation of names was made by Musam- 
mat Saidani Begam on the ground that she 
and her sisters, who were the daughters of 
Saiyid Basharat Ali, brother of Roshan Ali, 
were the only surviving heirs of the deeeased. 
Wazir Ali objested and, finally, mutation of 
names was made in his favour, Musammat 
Saidani Begam filed Suit No, 146 in the 
Oourt of the Subordinate .Jndge of Hardoi 
on the lvth of July 1918 for resovery of 
possession of the property in suit on the 
ground that Wazir Ali was not the son of 
Roshan Ali Khan, Another suit was filed on 
the 22nd of July 1918 by Musammat Batto 
Begam with the allegation that Wazir Ali 
was an illegitimate ‘son of Roshan Ali Khan 
and as she was a legitimate daughter she 
was entitled to suecesd to her father’s prop- 
erty, Plaintiffs of both the snits eombined 
in alleging that Wazir Ali-was the son ‘of 
Nawab Mukhtar Mahal, a mutat wife of 
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Wajid Ali Shab, the lart King of Oudb, the 
differenee- in tbeir allegations being that 
Musammat Saidani Begam was unable to 
state who the father of Wazir Ali was, while 
Musammati Batto Begam’s plea was that he 
was an illegitimate son of Roshan Ali Kbsn, 
It will ba notieed that both the suits 
were brought within a few days of the expiry 
of the period of limitation, Roshan Ali Khan 
died on the 23rd of July. 1906, 

The learned Subordirate Judge held that 
Musammat Saidani Begam end her sisters 
were daughters of Basharat Ali, that Wazir 
Ali was the legitimate son of Roshan Ali 
Khan, and that Musammai Batto Begam was 
in no wey related to Roshan Ali Khan. He 
wes farther of cpinion that, even if Musammat 
Batto Begam had been the legitimate 
daughter of Roshan Ali Khan, she would be 
exeluded from interitanee by a brother 
Wazir Ali aseording to the eustom of inherit- 
anes prevailing amorg Saiyids of Mendhawa 
and Gauri Khaliea, For theae reasons, both 
the suits were dismissed and thesa are two 
appeals filed by the plaintiffs of the two 
suits for hearing before us. 


The points whieh arise for our desision 
Are:— 

(1) Whether Waz'r Ali is the legitimate 
son of Roshan Ali Khan ? 

(2) Whether Musammat Batto is a legiti- 
mate daughter of Rosban Ali Khan ? 

(3) Whether a daughter is by eustom 
exeluded from inheritanee bya son among 
the brotherhood and in the loeslity to whieh 
Roshan Ali Khan belonged, 


The parentage of Musammat Saidani 
Begam is not in dispute here and she and 
her sisters are admitted to be the daughters 
of Pasharat Ali. 


Wazir Ali produeed evidenes whieh may 
be divided into four groups ; oral testimony 
of witnesses produced before the lower Court ; 


evidenee of his treatment and acknowledg- © 


ment as a son of Roshan Ali Khan; doen- 

ments leading to the sonelusion that ‘he was 
the scn of Bohan Ali Khan ; and the state- 
ments.of witnesses, sinee deeoased, who were 
exsmioed by the Tahsildar A sistant Colles 

tor during the mutation proceedings, lt was 
urged on behalf of the appellants that the 
statements .of deeeased witnesses of the 
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Tahsildar’s Oourt were not admissible in 
evidense against either plaintiffs under the 


. prov'sions of ecestions 32 and 33. of the 


Evidenes Ast. This point is sorrestly stated 
as regards Musammat Batto who was no 
party to the mutation proesedings and the 


statements in those proseedings were made 


a'ter the question in dispute regarding the 
legitimaay of Wazir Ali bad arisen, 

In the ease of Musammat Batto the 
statements would not be eovered by the 
provisions of seetion 32 (5) of the Hvidenee 
Ast, It is doubtful whether those statements 
are admissible against Musammat Saidani 
Begam who.wasa party to. the mutation 
proeeedings. Reading the various relevant 
seations of the Land Ravenue Ast, No, III of 
1901 (losal), we have some to she eonelacion 
that the Tahsildar Assistant OColleator was 
authorised by law to resord the statements 
of witnesses on oath. A report of snesession 
has to be made to the Tahsildar under ses- 
tion 25 who, in a sase of dispute, makes a 
report to the Collestor. Under seotion 227 
(8) the powers of a Collestor to settle a 
dispute regarding entries in the annual 
registers under section 40 ean be exereiced 
by an Assistant Oollestor in eharge of a 
aub. division. Seetion 229 enaeta that Assist». 
ant Oollestors of the sesond elass shall have 
power to investigate and raport on sueh saces 
as the Colleetor or Assistant Colleetor in 
sharge ofa sub division of a distriet may 
from time to time eommit to them for 
investigation and report. Another question 
arises, however, whether the questions in issue 
in the mutation proseedings whieh depended 
on a deeision of posaeresion, were the same as 
in the present ease. We have not enffisient 


materials before us to deside the point, and 


as the suits of Musammat Batto, against whom 
the statements eannot be used under seotion 
32, Evidense Aet, and Musammat Saidani were 
jointly tried we eousider it would be more 
sonsonant with justies not to take into 
sonsideration the statements of witnesses 
recorded in the mutation proesedings, in 
arriving ata decision on the first point in 
issue here. 

The statsments of witnesses examined by 
the lawer Ooart on behalf of Wasir Ali-have 
not been criated ` Tae appellant has „made 
it a ground for eomplaint that he is prevented 
from referring to the evidense addused by 
Wazir Ali bosause the latter has nol elested 
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to Ret it printed, This is a very eurions 
attitade to take up, and indisates a 


miseonseption of the rnles of praeties of thia - 


Oonrt, These are rules mada under seotion 
125 of the Oode of Civil Provedure, with the 
previous sanetion of the Losal Government 
under seation 126 (b) of the same Code, and 
have the forea of law. Rule XXVII of Part 
IV of these rules laya down that, in eases to 
whieh Part IV applies, namely, aopeala 
triable bya Bench, no evidenee whish has 
not been printed shall be read or refarred to 
‘at the hearing exeept with the leave of the 
Oourt. The result of this is lear. If an 
appellant Wishes to be in a position to refer 
to any evidenee in the sourse of argument, 
it is imeumbent on him to apply for the 
printing of that evidenes. If he omita to 
do so, Inthe expestation that his opponent 
will be kind enough to get it printed for 
him, he rung the risk of his opponent 
disappointing his expestation as has happened 
in this oase. No party ean dietate to his 
Opponent what evidense the latter shall gat 
printed. The eorrestness of this view may 
ba tested by sonsidering what would happen 
if no evidense at all were printed on either 
side, In that ease the Appellate Court would 
have to fall bask on the jadgment of the 
Trial Judge, and the appellant sould only 
suaeced if he eould show from the judgment 
itself that the desision was erroneous. He 
might be able to show, for instanse, that the 
desision was based on an erroneous view of 
the law or that it had found a susto to be 
proved on fasts whieh were legally insufi- 
sient to ostablish asustom, bat so far as the 
lower Oouri’s findings were based on evideusea, 
the effest of whieh was set out in the 
judgment, the Appellate Court would have no 
option bat to asespt those findings, sinse 
neither party would be in a position to 
attask thom. 

The appellant suggests that he ought only 
to be required to print evidenee favourable 
to himself, He relies on the language of 
rule V whieh says. that eaeh party shall 


deposit the eharges for printing of all. 


evidenes upon whieh he relies and of rale VI 
whish gives a form of notise to the varties 
eoushed in similar language. Tae phrase 
on which he relies is eertainly not nappy 
when used in referenes to evidenee whieh 
a-pirty prints for the purposes of showing 
fhat the lower Oourt was wrong in balieying 
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it, but the: rala must be read in sonnestion 
with rule XXViI, The two rales together 
ean only mean that if either party desires to 
make use of any evidense in suoport of his 
argument, whether for the purposs of support- 
ing the judgment or attasking it, it is 
inenmbent on him to- get it printed. 

It is urged that if this view is arrest the 
barden of printing almost the entire resord 
will fall on the appsllant. No doubt, tha 
appellant will ordinarily require mash mora 
of the resord than his opsovent, This is 
the nesessary result of the faet that he is 
the attaeking party. The Trial Oourt has 
eonsidered the syidenee and has found against 
him. Moreover, he is the party who has first 
to put ia hia list of dosuments. The res- 
pondent need only print those whieh the 
appellant has omitted. It doss not at all 
follow, however, that there will be nothing 
for the respontent to print. Partieular 
issues may ba found in tbe appellant's favour. 


. There may be, and often is, evidenee whish 


the Trial Court dismisses ag unreliable or 
irrelevant whish the respondent wishas to 
make use of to saoport his aase, Ia any 
oase, tha view taken abova is theonly one 
consistent with a giving full oeffeet to rale 
The jndgmentof the lower Coart 
sannot be wiped ont besause evidense has nat 
been printed and if a party is notin a posi- 
tion to ehallenge any portion of the julgmont 
the Appellate Oourt will have no option but 
to aesept it. 


We haya, however, read the statement of 
Mukhtar Mahal and noted the dotsilad 
refereness made to the witnesses of Wazir 
Ali in the elaborate judemant of tha learned 
Sabordinate Jadga There is the dafirite 
evidense of Nawab Makhtar Mahal that 
Wazir Ali was not ner son bat the son of 


“Roshan Ali Khan by a married wife, Naonhi 


Khanam. She denied giving birth to any 
shild.: It was poiated out on behalf of the 
appellant that this statement ought to have 
been tested by medical examination for whieh 
applisation was made by the appellants in 
the lower Oourt. No advarse eonslusion 
exo ba drawn fror tha wint of axamination 
baia ss tna apsl ostio: waa divniciad, by the 
Ovpave and the laty haraalfdid nat resfase to. 
sabmit to saga aa eximiaaitoa, [s may 
alao ba noted that physieal evidanse of tha 
heariag of shildron will not amount to proof 


3412 
MUNTAZUN-NIGA BEGAN 0, WAZIR ALI. 


‘of Wazir Ali being her son. -Zamin Ali, 
Miran Sekeb and Nawab Khair un nisa 
Begam, a mulas wife of Wajid Ali Shab, 
deposed before the lower Oourt in support 
of the legitimasy of Wazir Ali. They are 
persons who had means of knowing the 
exaet relationship between Wazir AH and 
Roshan Ali Khan. The testimony of the 
large number of witnesses prodused on bshalf 
of the appellants has not impressed ns. The 
testimony of the witnesses of Musammat 
Saidani does not ascord with what one would 
expest of human suriosity, All those 
witnesses deposed that they heard Wazir 
Ali being the son of Mukhtar Mahal, a mutat 
wife of the last King of Oudh, and yet they 
never troubled to enquire who his father 
‘was. Two of the witnesses, Ali Mohammad 
and Jawwad Ali, when hard pressed in oross- 
examination stated that they believed him 
to be the son of the King, Other witnesses 
chad no sush belief and took no steps to 
enlighten their ignorance, It is not as if 
Wazir Ali wasa pereon indifferent to them. 
Niaz Husian and Ali Raza stated that they 
‘eonsidered him to be of respestable deseent 
(sharif) and permitted him to visit their 
samana. Niaz Husain, while asserting that he 
had not up to this time discovered the name 
of Wazir Ali’s father, made the absurd state- 
ment that Roshan Ali Khan treated Wazir 
Ali as a servant treats the son of his master. 
Obvicusly,the witnesses were prepared to make 
anystatementon the spur of the moment to 
bask up the allegation of Wazir Ah’s illegiti- 
masy, Hxeept Musammat Jhabbo, examined on 
behalf of the plaintif Saidani Begam, and 
Ummatul Husaini Begam, examined on hebelf 
of the other plaintiff, no witness of the 
plaintiff spoke from personal knowledge. 
Admittedly, Wazir Ali was born in Calentta 


at Matiaburj after Wajid Ali Shah wes 


deposed. Ali Mohammad had been to 
Matiaburj but he admitted that his informa- 
tion was not derived at that time. The 
other witnesses, exeept the two females 
mentioned above, spoke by hearsay. The 
‘statemente of  Musammats dhabbo and 
‘Ummatul Husaini Begam are eontradistory: 
the one stated that the illegitimate :ehildren 
‘of the ,mutas wives of the King were not 
talked of publicly while the other 
deposed. that no scoret was made of them, 
Most of the witnesses alleged that they 
derived their information of Wazir Ali's birth 
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from Mukhtar Mahal from-Roshan Ali Kban 
himself, It is in evidenee-that Roshan Ali 
Khan served Mukhtar Mahal up to the end 
of his days and there appears to be no 
reason why he, should expcese- her shame s0 
continuously without any sompelling reason 
for it, It iatrue that Wazir Ali was brought 
up by Melkhtar Mahal, but the eause of it 
has been elearly explained, His mother 
died while he and his sister were infants and 
as Ali Roshan was a favourite servant of the 
King and had been in the servise of his 


` predecessors first Nawab Nishat Mahal, the. 


married wife of the King, and after her 
death Musammat Mukhtar Mahal brought up 
the children. It appears that Roshan Ali 
tad married three wives but they all died 
young and none survived at the time of the 
death of Wajid AliShah, After the death of 
Wajid Ali Shab, Mukhtar Mahal appears to 
have depended on the serviee of Roshan Ali 
Khan and hia shildren in sonsequenee were 
highly favoured by ber, 

It is probable that all the King’s mulas 
wives who numbered some hundreds were 
not ehaste but the position of - Mukhtar 
Mahal was admittedly superior. The muta 
was never dissolyed. She was the nieee of 
the married wife Nawab Nishat Mahal and 
on the death of Nawab Nishat Mahal was 
plased by the King in possession of Nishat 
Mahal’s quarters. Unshastity on the part of 
a wife of this status would not be kept eon. 
sealed from the King and eseape hia dis- 
favour. It is not only one lapse that ig 
alleged against her, but she is declared to 
be the mother of three or four obildren, 
In this sonnestion,it would be fitting to refer to 
the evidence given by Roshan.Ali on behalf 
of Mokhtar Mahal in a suit brought againet 
her by Government in connestion with an 
The statement was recorded 


in cross-examination various questiors were 
put to him to prove his partiality to Mukh. 
tar Mahal, One was whether he was married 
to her before the King took ber in marriage, 
No question, however, was put to him as to 
her bearing him illegitimate children. This 
fast of no sueh question having been put .to 
him is admissible in evideneo here under 
seation 11 (2) of the Evidence Act besause 
it makes highly improbable the allegation of 
the plaintifi’s witnesses that the illegitimasy. 
was well-known, si 
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Coming to doeuments, it was pointed ont 
on behalf of the appellants that during 


mutation proseedings Wazir Als Pleader- 


was not able to give the name of his mother 
in full and salled her Khanam (Exhibit 5). 
The Court was desired to sonslude from 
this. that Khanam Saheba wasa resent in- 
vention for the purpose of these suits. This 
argument loses all foree when it is remem- 
bered that the name cf Khanam Sahoba 
was first mentioned by the plaintiff Musammat 
Batto six or seven years prior to the mutation 
prossedings and to the death cf Roshan Ali, 
She then stated (Exhibit A28) that Khanam 
Saheba and Ahmadi Khanam were in keep: 
. igg of her father. Various documenta 
were produced on behalf of the defenea 
(Bxhibits Al6 to A21) in which Wazir Ali 
was mentioned as a son of Roshan Ali who 
has dirested a aertain sum of money to be 
paid to his son Wazir Ali, Exhibit A25 is a 
letter written by Musammat Batto to Reshan 
Ali in whieh she ealla Mukhtar Mahal walda 
(mother) end Wazir Ali -bhaiya (brother). 
lt was argued on behalf of Saidani Begam 
that the term waida meant real mother and 
proved Musimmat Batto and Wazir Ali to 
be her illegitimate shildren, These terms, 
however, are‘applied out of love to persons 
held in the same affestion as mother and 
brothsr and they sannot be taken literally. 
Exhibit A4l is the nikahnama (marriage 
statement)’ prepared at the time of Wazir 
Alis marriage while Roshan Ali was alive, 
In this paper, which beare the seal of Roshan 
Ali, Wazir Ali is deseribed as the son of 
Roshan Ali, On behalf of the plaintiff Musam- 
mai Saidani four doseuments (Exhibits 1, 2, 20 
and 21) were produced in support of the 620- 
tention that Wazir Ali was the son of Mukhtar 
Mahal. By the deed, Exbibit 1, Roshan Ali 
and Mukhtar Mahal jointly borrowed money 
and under the deed, Exhibit 2, this was 
done by Wazir Ali and Mnkhtar Mahal, 
Exeesutants were deseribed in the deeds 
as residents of the same street in Lnek- 
now. These entries do not prove that 

Roshan Ali and Mukhtar Mahal lived 
together as husband and wife. Mukhtar 
Mahal dosa not appear to have any male 
relation alive and, sonsequently, is on affea- 
tionate -terms with Wazir AH. After the 
King’s. death Roshan Ali managed tha 
business of the -ledy and in the oase of 
Wazir Ali there was affeetion between the 
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two. There .wonld, therefore, -be no reason 
to soneluje from the joint doeuments that. 
Mukhtar Mahal was the mistress of Roshan 
Ali and mother of Wazir Ali. Exhibit 
A21 is a statement of Wazir Ali made in 
1917 in a Magistrate’s Court in whieh he 
ealled Wajid Ali Shah his Khala (husband 
of mother’s sister), Mukhtar Mahal was 
admitted nieas of Nishat Mahal wife of 
Wajid Ali Shah, so Wazir Ala statement 
that Wajid Ali Shah’s wife Nishat Mahal 
was sister of hia mother does not amount 
to an admission of his being the son of 
Mukhtar Mahal, Exhibit 20 is a mortgage- 
deed of 1913 exesuted by Wazir Ali. In 
this doaument there isa resital with referenae 
to another mortgage-deed having been 
exesuted by the executant’s mother, Mukhtar 
Mahal. 

As notised above, mother is a term used 
out of respect and affestion among Indians 
and the whole tenor of the dosument shows 
that Wazir Ali sould not have slaimed ta 
be the son of Mukhtar Mahal. At the 
sommercement, Wazir Ali desaribed himself 
as the son of Roshan Ali and in the 
body of the doaument deseribss Mukhtar 
Mahal (Exhibit 20) as the wife of Wajid 
Ali.Shah, These dessriptions make itim- 
possible that Wasir Ali should have desired 
to elaim Mukhtar Mahal-as his mother. 


Evidense was produoed on behalf of Wazir 
Ali to show that. he was asknowledged by 
Roshan Ali as his sop. Roahan Ali took 
Wazir Ali to the villages in suit and pre. 
sented him to his tenanta as his son. 
Bande Hasan is a tenant who deposes to 
that effect. A similar introduation was 
made to various neighbouring “Zsmindars, 
There is the testimony fo thia effast of 
Raja Darga Prasad, Talugdar, and Saiyid 
Jamil ud-din, a Zemindar and member of the 
Mnunisiral Board of Sandila, : 

As ragards the oral evidenee, a remark 
was made on behalf of the appellants that 
the:learned Subordinate Judge who delivered 
the judgment had heard a very small:por- 
tion thereof, but has gathered from yarious 
questions put to witnesses. by the officer 
who resorded the statements that -he was 
not satiafied with the testimony of the 
‘plaintifi’s witnesses, 

On a eonsideration of the — notiaad 
by as in detail, we have coms to ths 
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gonelusion that Wazir Ali is the legitimate 
son of Roshan Ali. 

We shall now examine the defense plea 
of exelusion of Musammat Batto from sus. 
_ ession under the eastomary law applicable 
to Roshan Ali, First of all, there are the 
entries in the wajtb-ul.avs of Gauri Khalisa 
and Mendhawa in the following words: “After 
the death of a eo-sharer his sons inherit hie 
property in equal shares, Tke daughters do 
not inherit when there are sons surviving. 
If any oné leaves behind him only daughters 
and not sons then daughters get a share in 
the propérty of the deseased. 

“if a man leaves behind him issues (aulad) 
by his wives then the property will be 
divided ‘aesording to the dower, that, is the 
issues cf both. the wives will ressive half 
and half.” 

Witnesses not only for the defenee but 
those produeed on behalf of the plaintiff 
Musammaé Saidani Begam and eross-examined 
on behalf of the defendant, give a large 
number of instanees of sons exeloding 
daughters from inheritauee, As many as 27 
instanees will be found tabulated in the 
judgment of the lower Court. The evidence 
of the sustom being followed in praotiee 
is so eonvineing that the learned Counsel 
for the appellant Musammat Batto confined 
himself to the argument that a brother 
exeluded his sister by the same mother and 
not a step-sister, Wazir Ali was born of 
. Khanam’ Saheba and Musammat Batto 
of another wife of Roshan Al, Musammat 
Najam-un-nies. So it was argued that 
the sesond slause of the wajib-ul are would 
apply and that the issues of two wives 
would: share equally. This interpretation 
of the sústom does not appear to us to be 
justified either by the language of the 
wajib ul-are or by the evidence on the 
reeord. The sesond elanse defines the first 
and is not independent of it, It means 
that where there are sons by two wives 
they will share half and half and the 
property will not be divided among them; for 
justanee, if one wife has three sons and the 
other two, the three sons of one wife would 
suseced to half the property and the two 
gona by the other would reseive the other 
half, In the lower Oourt this plea appears 
to have struek the Pleaders of Musammat 
Batto at the. time of srguments, Out of 
4he many witnesses examined en the sub- 
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ject of eustom only one, Ghalam Abbas, 


. (P. W. No. 10) was questioned as regards the 


gesond olango of the wajib ul-ars applying 
to a daughter. Ghulam Abbas was A 
witness prodused on behalf of the plaintiff 
Musammat Saidani Begam and was not a 
defense witness, Obviously, to please Musam- 
mat Batto, he stated in answer te s g168- 
tion by a Pleader “It is the eustom in 
our village that if a man dies leaving a 
daughter by one wife and ‘a son by another 
the daughter and son both inherit in 
equal shares,’’ The witness was left thera 
and was not asked to give any examples, 
The defendant had already eross-examiaed 
him and had no opportunity to ross ex- . 
amine him again on this subject.. If- this 
argument had bsen elearly advansed on 
behalf of Musammat Batto during the pro- 
eeedings it might have been possible to 
asgertain some of the eases in whish a 
brother exeluded a atep-sister. Questions 
wera not asked to tha witnesses to make 
it elaar that in all the 27 instanaes eollaet- 
ed in the lower Oourt’s judgement the 
exclusion was only of own sisters and not 
of astep-sisters. We hold that, under the 
eustom, a brother exeluaded both his own 
sisters and his step-sisters, 

No nesessity now arises to deeide about 
the parentage of Musammat Batto but as 
wa have some to the eonalusion that she 
is á legitimate daughter of Roshan Ali 
we do not desire that she should be under 
the stigma of illegitimasy under the Icwer 
Court’s judgment. The lower Court was 
of opinion that she was an illegitimate 
daughter of a servant in the house’.old 
treatment of Wajid Ali Shah in Calentta. 
Having regard to the equal treatment 
gesorded to her by Roshan Ali and by 
the ex King’s wives in the palace of the 
ex-King at Oalentta sush a theory saunot 
be assepted. Therais the definite asknow- 
ledgment of Musammat Batto as his daughter 
by Roshan Ali in the statament, Exhibit 
E 10 already referred to. He stated “Mabam- 
mad Husain (that is husband of Musammat 
Batto Begam) is my son-in-law, 1 am 
married to Muhammad Hausain’a wife's 
mother.” These questions in eroas examina 
tion were nesessary bacanse it was the 
ease of the Solieitor- General against Makhtar 
Mahal that the Imambara in suit was 
used as a private residence of the King 
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for a danee at the time of the marriage 
of Mutammat Batto Begam, Tne story of 
Mokhtar Matal, unsupported by any other 
testimony, does not appear to us to be 
probable that Muhammed Higain .eompelled 
Roshan Alito aeknowledge Musammat Batto 
Begam as his daughter under threat to 
give evidenee in that snit against Mukhtar 
Mahal, The plaintiff had already elosed 
his sare when Roshan Ali was examined; 
so no effestive threat sould have been 
exereised by Muhammad Husain at the time 
when Roshan Ali male a statement for 
the defense, Two other witnesses, sinsa 
deeeased, also stated in that suit in 1€90 
that Musammat Batto was a davghter of 
Roshan Ali, one of them was Amanat ud- 
danla, keeper of the purse in the service 
of the ex-King, (Exhibit #11) and the 
other Mirz Muhammed Jalal, son of the 
ex-King (Exhibit El2), Both the atate- 
ments of the deeeased witnesses are admis- 
bible in evidenee under seetion 32 (5) of 
the Evidenee Aet beeause no question had 
arisen then as to the legitimacy of Musammat 
Batto, One witness Musammat Jhabbo- 
prodnaed by the plaintiff Saidani Bogam 
alleged that Musammat Batto was a daughter 
of Mukhtar Matal and wé hava already 
given reasons for holding that Mukhtar 
Mahal bore no shildren, It is eertain that 
“Musammai Batto Begam was married in 
great style, a fact admitted even by the 
defense witness Miran. It does not stand 
to reason that any one would have gone 
to susah an expense to marry the illegitimate 
daughter of a servant. Qar finding is 
that Musammat Batto is the daughter of 
Rosban Ali by his wife Musammat Najam- 
un visa. 

“ The appeala fail and we dismiss them 
with eostas, 


J. Ps Appeal dismissed 
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PATNA HIGH COURT. 
Aprgat FaoM Ontaina, Dsoran No. 39 or 

1919, 

January 9, 1922, 

Present: —Mr. Justiea Das and 
Mr, Justiee Adami. 
DEB! LAL SAH AND OTHERS -— APPELLANTS 
verstis 
NAND KISHORE GIR axp OTHR23 


— Res PONDENTS, 
Hindu Law—Joint family — Mortgage of joint family 
property by co-parcener invalid—-Marriage of male 
members of joint family—Legal necessity. 


Where a mortgage is granted by one co-parcener 
on his own account over the joint family properties 
it isinvalid. The estate is wholly unaffected by it 
and its entirety stands free of it. [p. 816, col. mf 

The marriage of a male member of a joint Hindu 
family is a legal necessity and a debt created to 
meet the expenses of such marriage is binding on 
the joint family property. [p. 3:7, col. 2.] 

Gopalakrishnama Raju v. Venkatanarasa Raju, 17 
Ind, Cas 828; 37 M. 278; 28 M. L.J. 288; 12 M. L. 
T. 92; 1912) M. W, N. 908 and 1231, Bhagirathi 
y. Jokhu Ram Upadhai, 6 Ind. Cas. 465; 32 A. 575; 7 
A. L. J. 667, Sundrabat Javaji Dagdu Pardeshi v. 
Shivanarayana Ridkarna, 32 B. 81; 9 Bom. L E. 1866; 
3 M. L T, 44, followed. 

Govindarasulu Narasimham v. Devaradhotla Ven- 
katanarasayya, 27 M. 206, referred to. 


Appeal from a desision of the Subordinate 
Judge, Mozufferpore. 

Messrs, P. K. Jayaswal and Janak Ershor, 
for the Appellants, 

Mesars, A, B. Mukherji, L. K. Jha and B. 
P. Sinha, for the Respondents, 


JUDGMENT, 

Das, J.—This waa a suit by the appellants 
to enforee five mortgage-bonds exeeuted by 
Bholanath, the karia of the joint family, 
and by Nand Kishore and Bir Gir, his 
sons. One of these bonds, namely, the bond 
dated the 10th August 1904, was exsented 
only by Bholanatb, but it appears from 
the subsequent bond dated the 6th April 
1906 that Nandkishore and Bir Gir aceapted 
the bond of the 10th August 1904 as 
binding on them. 


The learned subordinate Judge found 
that the eonsideration money was adyaneed 


Bat, 
taking the view that there was no legal 


nesessity in respeet of the advaness made 


by the plaintiffs to the defendants, he has 


given a mortgaga-deeree to the plaintiffs 
to the extent of the shares of Bholanath, 
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Nand Kishore and Bir Gir in the, ‘properties; 
he has dismissed the snit as against those 
meubsrs of the family who were not parties 
to the mortgage-bonds. 

On the fasts, as found by tha learned 
Subordinate Judge, the desree was far too 
favourable to the. plaintiie. He found that 
there was no legal nesessity in respest of 
the bonds, and yet be gave the plaintiffs 
a mortwage-decrea to the extent of the 
shares of the exeeutants of the mortgage- 
bonds in the properties. Apparently, the 
learned Subordinate Judge was not awara 
of the celebrated decision of the Jndisial 
Gommittea in the oase of Sahu Ram Chandra 
y. Bhup Singh (1), That ease establishes 
the proposition that where a morlgage ia 
granted by one oa-parsener on his- own 
assount over the joint family properties, 
ii ig invalid, the estate ja wholly anafias:. 
ed by it and its entirety stands free of 
4. Bot it has baen urged on behalf of 
the plaintiffs-appellants that the desision 
of the learned Subordinate Judge on the 
question of legal nesasgity “is erroneous. 
Mr. Jayaswal, indeed, argges that most of 
these bonds are binding upon the entira 
joint family on the dootrine of antecedent 
debt which was resognised and affirmed 
by the Judicial Committees in the ease, to 
-whish I have already referred, Itis nasas- 
sary, therefore, to sonsider the evidense 
whieh Las been addused by the plaintiffs 
in regard to the different bonds whieh 
ware exsonted in their favour, 

The firat of theso bonds is dated the 
‘Ist August 1902, That was a bond -for 
‘Rs, 7,900 and was exesuted by Bholanath, 
Nand Kishore and Bir Gir. Tha dosument 
resites that Rs, 7,600 was due by the 
executants to Gopal Sahu and Motilal 
Sahu on previous, registered bonds dated 
“the, 13th Desember 1893, 4th May 1896, 
"gih June 1698 and unregistered bonds 
‘dated the 25th Marsh 1898 and 220d Septem. 
“ber 1897. All these bonds have been produced 
in the sase and Mr. Abani Bhusan Mukerjee 
does not dispute that money was in faot 
due to Gopal Sehu and Motilal Sahu on 
the foot of these bonds. If that he 50, 


(1) 89 Ind, Cas, 280; 39 A. 42% 21 0. W, N. 698; 


iP. L.W. 657; 16 A. L. J. 437; 19 Bom. L, R. 498; . 


96 O, Tu J. l; 83M, L. J. 14; (1917) M. W. N. 439; 
23°M, Te 1-326 L, W.. 213 44%, A, 126 (P. O). 
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thera was slearly.a debt dua by Bholanath 
to Gopal Sahu and Motilal. Sahn on the 
date of the exeeution of the bond Exhibit 1. 
In my opinion Rs. 7,60) was learly an 
antesedent debt ‘and was binding: upon the - 
family. The - bond further resites that 
Rs, 300 was paid in sash fo the .exesntanta” 
for housshold expenses, The eyidense. 
establithes that enquiry was made ‘on. 
behalf of the plaiutiffa. as to the nessssity ` 
for this sum of money and that upon. 
enquiry it was found that the nessasity; 
was a real nessssity. There is no reason- 
to doubt that Rs, 300 wasin fas} required 
by the exesutants for household expanses. - 
In my opinion, the bond dated the Ist 
August 1902 is binding upon .tha entire. 
joint family, 

I now some to the bond dated the 25th, 
Ssptember 1202, Hxhibit, 2. ‘Bais bond 
was again oexesuted by Bholanth, Nand. 
Kishore and Bir Gir, Thabond resites that: 
the money was required in order to pay 
off Gopal Sahu and Motilal Sahu. Taere, 
ig no disputa that money was in faot due: 
to Gopal Sahu and Motilal Sahu on the 
date of the exesntion of this bond. If 
that be so, then Rs: 933 ont of Rs. 989 
whish was borfowed on the 25ih Septem- 
ber 1902 constituted an -antesedent debt. 
So far as Rs. 6 is soneerned, if is a vary. 
small sum of monsy ani maybe left ont 
of aesount, In my opinion, the bond 
dated the 25th September 1902 is binding. 
upan the jo'nt family. 

Now, the third bond is dated the 10th 
August 1904 and has besn marked Exhibié 
3 in the ease. This bond was exesnted 
by Bholanath- alone: the bond resites that 
Rs, 859-1-3 was due to the plaintiffs on 


the foot .of threas simple bonds whieh had 


been exeented by Bholanath in. fayour of 
the plaintiffs, These thre3 simple bonds 
are dated the 6th Aghan 131], 24th Sawan 
1311, and 15th Jeth 1311 respectively. 
All these dosuments hava basen prodused 
in the ease and the sum of Ra, 859-1-3 
undoubtedly eonstituted an antesedent debt. 
As regards the balanse, the evidenoo is 
that Rs. 282 was required to buy a plough 
bulloek and other assessories for agrioultural 
purposes. The evidense as to the enquiry 
sondusted by the plaintiffs, in my opinion, 
is suffisient to establish tha debt as 
against the joint family, ` 
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The fourth bond is dated the 6th April 
1906 and has been marked as Exhibit 4 
in the case. This bond was sxesuted by 
Bholanath, Nand Kishore and Bir Gir. 
The doanment resites that Rs, 925 was 
nesessary for the marriage expenses of a 
son and a daughter of Bholanath Gir, 
The evidence on this point establishes that 
one Shewjas Singh on behalf of -the 
plaintiffs went to the defendante’ kouse to 
make an enquiry and he found that the 
money was required for eertain marriage 
éeremonies in the family. Shewjas Singh 
has given evidensa in the ease and he 
Says that ho enquired from several people 
in the village about the necessity. The 
money was borrowed for marriage of one 
of: the defendants and his sister, This 
evidenas reseives strong eorroboration from 
the evidenee of Mahabir “Puri who was 
examined on behalf of the defendants, He 
says that the Barat same from Bhavanpur 
twelve years’ ago and that Bhola’s daughter 
was married there, Now, this ‘witness was 
giving evidenss-in 1918. This supports the 
ease of- the plaintiffs that there was a 
marriage in the family of the defendants 
in 1906. F 

: The learned Subordinate J —* apparently” 
does not disbelieve the case of the plaint- 
ifs that Rs, 925 wad required for the 
maringa expéhses in ‘the family, but he: 
has edme to the sonelusion that marriage 
being: a luxury and nota nesessity, the 
debt did not bind the joint ‘family -prop- 
érties, Now, the authorities on this point: 
are all one way. It is quite true that: 
some of the earlier desisions in the Madras. 
High QOourt took thë view that the marriage 
of any of the sors by the father ia not; 
adsording to Hindu Law, a family purpose 
besause there is ‘no moral ‘ox religious 
obligation: on > either the father or the 
60- parsener ‘to bring about the marriage; 
see the sase of “Govindararulu Narasimhan 
y. Devarabhkotla- Venkatanarasayya (2), But 
this ease. hay been overruled by a Fall 
Beheh desision of the Madras‘ High Court, 
in Gopalakrishnama ‘Raju y, Ven¥atanartist’ 
aie — ‘In’ that ‘éase iho Madras High 
° (2) 27 M. 206.‘ | 

(3) 17 Ind. Cas. 808, a7 M. — 23 M. L. a 288° 
12 M, L, T, 292; (1912) M. W. Ny 908 and 1281, >- 
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Court held that “marriags is obligatory 
on Hindus whe do not desire to adopt 
the life of a perpetual’ Brahmashari or 
of a Sanyasi, and debts reasonably ineurred 
for the marriage of a twioe-born Hindu 
male ara . binding on the joint family 
family properties’. The same view has 
basen adopted both in Bombay and in 
Allahabad, see the ease of Bhagirathi v~. 
Jokhu Ram Upadhia (4) and Sundrabar 
Javan Dagdu Pardeshi vy. Shivanarayana 
Ridkarna (5). The desiaionof ths Bombay 
High Court is a very dareful ong and was 
arrived at on a aritiaal study of the texts 
on the subjest. 1 am of opinion that the- 
view of the learned Subordinate Judge ia | 
entirely erroneous and ought to ba over. 
rulad. 

“Tt follows, therefore, that thé bond dated- 
the 6th April 19)5 is binding upia the’ 
joint family properties, : 
“The last bond is dated the 7th April 
1906 and was exeonted by Bholanath, 
Nand Kishore and Bir Gir. The dosumest- 
resites that the money was neééessary in 
order to enable them to pay off prior. 
debt- inearred by Bholarath to eertain 
other oreditors. There was, therefore; añ 
antesedent debt binding on Bholangth dp. 
the 7th April 1906. This bond aesordingly 
binds the joint family properties. 

I must allow the appeal; modify thé 
desoree. passed by. the learned Subordinate: 
Judge and give the plaintiffs a. mortgage- 
desres in terms of the ‘prayers in the 
plaint, The ‘period of redemption, “tiren 
months from thé date of this judgment, 
The plaintiffs are entitled to, their. sonata: 


in this Court- as. well as in the our, 
below. l 

Apam, J.—I agree, 

P. D. Appeal allowed, 


(4) 6 Ind. Cas, 465; 88 A. 575; 7 A. L; J. 6867% © 
(5) 32 B. 81; 9 Bom, L. R. 1366; 3 M. D. Bay F 
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. OALOUTTA HIGH COURT. 
Apprat FROM APPSLLaTE Decarz No. 1603 
or 1919, 

July 6, 1921. . 
Preseni:Justiss Sir N, R. Ohatterjea, KT., 
and Mr. Juatise Pearson. 

Taz INDIA PROVIDENT COMPANY, 
LIMITED —DEFNDANTA-— APPELLANTA 
Versus 
GOBINDA OHANDRA DAS AND ANOTHER 
` = PLAINTINES AND ISHAN OHANDRA 

CHAKRAVARTY—Pro forma 


DagyenDant—RESPONDENTS. 

Decree, fraudulent, sutt fo set aside—Jurisdiction-—~ 

Decree obtained in one District—Execution sought in 

another District--Haecuting Court, when competent to 
entertain suit, 


. Saye under special circumstances, a suit to seb 

aside adeoree on the ground of fraud, in which 
no other relief whatsoever is claimed, cannot be 
maintained in any District outside the District in 
which the fraud was committed and the fraudulent 
deoree obtained. [p. 370, col. 1.] 


Umrao Singh v. Hardeo, 20 A. 418 atp, 419; A. 
W.N (1907) 112; 4 A. L. J. 892 and Kedar Nath 


Mukerjee vw, Prosonna Kumar Chatterjee, 5 O. W. N. 
669, referred to, 

Where an ew parte decree is obtained in one 
District and an applicatien for its execution is made 
in another; a suit against ‘the threatened execution 
with a prayer for an injunction, is entertainsblebythe 
Bxecuting Court which has the power to go into the 
question whether the em purte decree was obtained 
by fraud. [p, 820, cols, 1 & 2.] 


Banke Behari: Lal v. Pokhe Ram, 25 A. 48; A We 


Ns (1902) 179, Jawahir v. Neki Ram, 28 Ind. Cas, 
502; 87 A. 189; 18 A. L. J. 190 and Khusheli Ram 
v. Gokul- Chand, 41 Ind, Cas, 362; 39 A. 697; 15 A. 
L, J. 688, referred to. 

Dan Dial v. Munna Lal, 24 Ind. Cas. 978; 36 A. 
564 atp. 867; 12 A L.J. 955, disapproved. 

Where an es parte decree is obtained by sup- 
pression of summons and suppression of real facts 
from the Court, itis a case of a fraudulent decree 
and not of one obtained by perjury. [p. 3.0, col. 2.] 


Appeal against a deeree of the Snbordi- 


nate Jadge, First Court, Sylhet, dated the 
the 4th of June 1919, affirming that cf the 
Munsif, Sesond Court at Sylhet, dated the 
24th of September 1918, 

FAOTS appear from the judgment. 

Dr. D. N. Metter (with him Babu Her- 
ambo Ohandra Guha), for the Appellants.— 
The defendants are the appellants, Tae 
anit was to set aside a.deeree passed by 
the Oours of Small Causes at Oaleutta, 
The deerce was obtained by the defendant 


OCompany’on sesonnt of moneys received ` 


by the plaintiffs for the Company. The 
snit was sommensed on the ground that 
the — bad been obtained by fraud. The 


‘the frandulent deeree in Calen‘ta, 


suit as originally framed asked for a 
deelaration that the desree was- void. The 
plaint was subsequently amended and a 
prayer for injunetion- was added. Oar 
defense was that the Court at Sylhet had - 
no jurisdistion to entertain the suit. The 
summons of the Small Cause Court anit were 
sent ont by a registered letter. The 
ease, therefore, was not one of fraud., It 
might have been a ease of non- sərvisa of 
summons for whieh no suit would lie. 
When the summons were sent ont by 
registered letter, the presumption is that 
they reashed the defendants unless the oon- 
trary ia affirmatively proved. If the Oourt 
at Sylhet had jurisdietion it eoald only 
entertain the question of fraud. It had 
no power fo go into the merits of the sas. 
I shall first eonterd that the Oourt had 
no jurisdistion.” Reads seostion 20, Civil 
Prosedure Unda. 

| Peazson, J.—The serviee or non-servies 
of the summonsis part of the method by 
whish the frand was perpetrated. 

The whole thing was eomploted i in. Oalentta; 
The sause of astion eonsisted in objaining 
I rely 
on Umrao Singh v. Hardeo (1). Unless some- 
thing is done by way of exeoution of the 
deeree within the jurisdistion of the Sylhet 
Court, that Court had no power to entertgin 
the suit. Refers to Panke Behari Lal v, Pokhe. 
Ram (2). Refers also to Jawahir v, Neki Ram’ 
(3), Khushili Ram v. Gokul Ohand (4), Dan ` 
Dial va Munna Lal (5) and Kedar N ath Muns 
ker.ee v. Frosonna Kumar Ohatteriee (6), Tne. 
ease in Banke Behari Dul v, Fo he Ram (2) 
is distinguishable, There tbe deeree itself, 
stated that it affested property within the 
jarisdiotjon of the Oourt in which the 
suit to set aside the decree was brought. 
ln the present ease only a notise of ez- ` 
eeution was served on the plaintiffs at; 
their residenee in Sylhet. That would not 
give jarisdietion to the: Sylhet Oourt to 
entertain the suit. -The plaintiffs sould 


(1) 29 A. 418 abp. 419; A. W. N. (1907) 113 4 
A. L J. 392, 


(21°25 & 48: A. W. N. (1992) 178, ; 

w 23 Ind. Cas. 592; 37 A. 159; 13 ALJ 

Wi 41 Ind. Cas, 852; 89 A. 607; 15 A L, J. 
838. 

a 24 Ind, Cas, 978; 36 A, 564 at p. 567; 12-A. Las Ja 


PBe), 5 0. W. N. 580, wW F 
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have applied for review of judgment in 
the Small VUause Oocurt at Oaleutta. As 
was pointed out by Sir John Stanley in 
Dmrao Singh v. Hardeo (1), startling oon: 
Bequenses would ensus if — of a Court 
of one Provines sould be questioned in this 
way bya Court of another Provinoe. Reads 
Dan Dial v, Munna Lal (5) (per Sir Henry 
Risharda), 

[ Pearson, J.—Here the suit is for a deslara . 
tion that the dearee was void and in- 
operative and for an injanction. j 

That would not make any differense. 
’ Assuming that the Court had jurisdistion, 
I snbmit thatthe sammons were sent under 
registered sover, On the sover it is written 
“refused,” The presumption is. that it 
resolied the addresses. See sestion 114 of 
the Evidenee Act. Fraud eannot be presumed; 
it must be proved. My third point ia that 
the Court sould not dissuss the merits of 
the aase. I refer to the following . string 
of easss, Mahomed Golab y. Mahomed Sulliman 
(7), :-Moruful Huy v, Surendra Nath . Roy 
(2), Keaar Nath Das vy. Hemanta Kumari 
Dast (9), Nanda Kumur Howladar v. Ram 
Jiban Howladar (10), Lakshmé Okaran Shaha 
v. Nur Ali (11), 

Babu Foresh Lal Shome, for the Respond. 
ents,—As tothe question of jurisdistion my 
submission is that as the defendants ‘got 
the deres of the Oslentta Small Oausg 
Court transferred and sought exeeution in 
Sylhet, that is sufficient to give the Sylhet 
Court jurisdistion to | entertain the suit. 
Ses Khushali Ram y. Gokul Ohand (4) and 
Lakshmi Oharan shaha v. Nur Ali (11). - 

[IN. R Cuatrensaa, J. refers to Manindra 
Nath Mitra v. Hari Mondal (12) ', f 

About the notise my — is, that 
the noties alleged to have been refused 
was not prodused in Oourt, Aa regards 


the third point I submit that, asa matter 


of fast, the Courts below have not gone 
into the merits of the ease. Then the 
Suppression of summons was sommitted in 


(7) 21 0. 612 ab p. 619; 10 Ind. Des. (x, s.) 1038. 

(8) 15 Ind. Cas. 343; 16 0. W. N. 02, 

(91 22 Ind. Oas 700; 180 W., N 447, 

(10) 23 ind, Ogs. 337; 18 O. W. N. 631; 19 0. L. J. 
457; 41 O, B30. . 

(41) iL Ind, Oes. 626; 15 O, W, N. 1010; 38 0. 


9 
(12) 54 Ind, Cas. 628; 34 O, W, N, 188, 


. deareed ez parte. 


. eollusion with the Postal peons at Sylhet.. 


That also gives that Court jurisdietion as 
part of the sause of aetion aroga in Sylhet. 
Babu Herambo Ohandra Guha replied. 
JUDGMENT,—~The defendants who are 
the appellants before us obtained a deeree in 
the Small Oause Court, Caleutta, for Rs, 1,200 
odd onthe Ist Mareh 1916, The suit was 


the defendants got it transferred. to thea 
Oourt cf the Subordinate Jndge of Sylhet 
within whose jurisdistion the. 
plaintiffs rasided and applied for exeention 
of the deeree against the plaintiffs, The 
plaiotiffs thereupon instituted a amit in 
the Court of the Subordinate Judge of 
Sylhet for a deslaration that the ex parte 
deeree obtained by the defendant in the 
Oalontta Small Oause Court was obtained 
by fraud, ‘was void and 
exesuted, They also applied for tbe issua 
of an injunetion against the defendant No. L 
restraining him from exeouting the said 
deoarece, . 

The plaintiffs alleged that, as. a .matter 
of faot, ro summons was served upon them 
in the suit brought in the Smali Cause 
Oourt, that there was no adjustment of 
ascounts although the suit was brough 
on the allegation that the aseounts ha 
been adjusted and that it was not brought 
to the notioe of the Court that the plaint» 
iffa were sureties only for ‘a limited sumę 
The sase for the plaintifia was that the 
summons had been fraudulently suppressed, 
that the decrea waa obtained by practising 
frand npon the QOourt, and that, in these 
sirsumstanses, the desros was not binding 
upon them, 

The defendants raised the objestion that 
the Sylhet Oourt had no jurisdietion to try 
the suit as the eause of aetion did not 
arise in Sylhet, but in Oaleutta, where the 
deeree somplained of was obtained, 

The Oonurts below overruled the objee- 
tion. They found that the deeree was 
fraudulently obtained and gave a desree to 
the plaintiffs. 

Two sontenotions have been raised on 
behalf of the doefendanta-appellants. The 
firat is, that the Sylhet Oourt had no juriadis. 
tion to try the suit, 

The learned Pleader for the respondent 
has sontended that a part of the aause of 
astion arose in the jurisdistion of thy 


After obtaining the: deerae, 


present, 


not fit to be 


—— 
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‘Sylhet: Oourt inasmush as the suppression 
of proeese, by reason whereof the ex p.rte 
deeree’ was obtained in Caloutta, took plaes 
within the jurisdiction of Sylhet and that, 
therefore, it might be said that a part of 
the eause of action arose within the jurisdio- 
tion of the Sylhet Court. 

We do not think, however, that the 
gauze of action arose in Sylhet by resson 
of suppression of prosesses in that Court, 
when the deeree which gave rise to the 


cause of action was obtained in Oaleutta, 


However that may be, we think: thet the 
Sylhet Court bad jurisdiction to try the 
anit As stated above, the plaintiffs asked 
for a declaration that the desree was void 
and- not fit to be exeonted, and alto prayed 
for a permanent injunction restraining the 
defendant from exesuting the decree. 

‘ The question whether a suit oan be 
fnstitated in one Distriet for setting aside 
a decree passed by a’ Oourt in ansther 
Distriet has been the subjest of.: many 
desisions and the desisions eannot be raid 
to be uniform. The'general principle waich 
may be said to have been established by 
the oases; however, is that, save under 
special siroumstaroer, a suit b> seb aside a 
deeree obtained by fraud in whish no 
other relief whatever is claimed, sannot be 
maintained in any District outside l the 
District in whish the fraud was committed 
Gnd the fraudvlent deeree was obtained 
[see the case of -Umrao Singh v. Hardeo 
(1)], and in the ease of Dan Dial v, 
Munna Lal (5) it was held that the addition 
of a prayer for injunoticn would not give 
suh Court jarisdistion. A aontrary view 
was taken in the osse of Kelar Nath 
Mukerjes v. Prosonna Kumar OhaiterJee (6), 
‘Whore, however, the deeree is obtained in 
bne District and exeeuted in another, it 


has been held in some sases that the ` 


Court in which exesution is taken ont is 
sompetent to try such a suit. Sea the eases 
of Banke Behari Lal v, Pokhe Ram .(2), 
Jawahir v. Néki Ram (3) and Khushali Ram 
v. Gokul Ohand (4)], In there cases the 
‘property of the judgment-debtor was 
attached ôr he was arfested within the 
jurisdiction of the-Oourt where the suit was 
instituted. — 

<“ Im this õase:it is tras that no prop- 
érty of the plaintifs had been attash- 
gd within the jurisdistion of ` the 


-Sylhet Court; but the defendant applied for 


exesution of tha dsarea and ib was against 
the threatened exeaution that the suit was 
brought and an injunetion was asked for. 
The Sylhet Court was entitled to issue an 
injunstion and, in order to grant that relief, 
it had the power to go into the question 
wheather the ex parte desree was obtained -by. 
f-and in whieh ease it would ba inoparative. 
(Ses the oase of Kedar Nati Mukeriee v, 
Prosonna Kumar Ohatterjee (5) ]. 

In these sirsamatanees, we are of opinion 
that the Sylhet Court had jurisdistion -to 
entertain the suit. 

The next question ie, whether the Court 
below was rizht in hclding that the desree 
was obtained by fraud. A number of oases 
have been oited before us; but we think, 
having regard to the findings arrived at by 
the Court of Appeal below, it must be held 
that the decres was obtained by fraud, 
The Judge has found that the summons 
were designedly suppressed and that the real 
facts were suppressed: from. Oourt. . Nóv, 
if the present plaintiffs, who were the 
defendants in the Small Oause Oourt suit, 
were prevanied by the sontrivanae of tha 
plaintiffs in that suit from plasing their oasa 
before the Court and the Court was misled 
into making a deeree in favour of . the 
plaintiffs in that suit, we think that the 
desrae was a fraudulent oné and that it is 
not aquestion of obtaining a desree. by 
perjury. ; gan ar 


We are sesordiùgly of opinion ‘that tha 
deorece of the lower- Appellate: Oourt is right, 
aud that this appeal should be dismissed 
with sosta. - < ee ee A 


X, H, Appeal dismissed, 


i 


wo 
7 = 
x: 
` 
A 


Vol. LXV) 
VANCAINATHA AIYAR ©, BAJAGOPALA AIYAR, 
MADRAS HIGH COURT. 

Broonp Oivin Apegat No, 402 or 1920, 
January 18, 1921, 

Present :—Mr, Justiee Spenser and 

. ~- Mr. Justies Rameasam, | 
TANOHIN ATHA AIYAR—Deranpant 
i No. 1— APPELLANT 
versus. 

RAJAGOPALA ATYAR AND ornexs— 

PLAINTIFFS AND DEFENDANT No, 2— 

RESPONDENTS. 


+ 


Madras Hereditary Village Offices Act (IU of 


1895), 8 21—Suit to recover emoluments of purohit 
office in proprietary estate—Jurisdiction of Civil Courts 
—Pleadings—-New plea in second appeal—Suit not 
triable by Ovsil Courts, 


Under section 2l of the Madras Hereditary Village 
Offices Act Civil Courts have no jurisdiction to 
entertain saits for recovery of purohit maniams in 
proprietary estates, [p. 321, col 2.] 


Kandapp2, Achary v. Pathipati Vengama Naidu, 20 
Ind, Cas 634; 37 M. 548: 25 M, L. J. 42; 14 M. L. T. 
146; (19'3) M. W. N, "69, followed 

Mavoulu Seetharam Naidu v. Doddi Rami Naidu, b 
Ind: Cas. 187; 3? M 208 at p, 210; 7 M. L. T, 184; 
20 M. ta. J. 91, distinguished. 


In this cass a plea by “the “defendant that 
Civil Courts had no jurisdiction to try the suit was 


allowed to be raised for the firattime in second 
: appeal [p, 82), col. 2,] 


Ssaond” aonsal against a “daarae of the 
Court of the Tamporary Subordinate Judge, 
Ohingleput, in Appeal Sait No. 77 of 1919, 
presented against a desrea of the Court of 
the Additional Distriet Mansif, Chingleput, 
in ‘Original Suit No. 229 of 1916. 

Mossrs. T. R. Venkatarama Sustrt and P, 8. 
Narauanaswami Atyar, for tha Avpsllant. 

Mr. 0. V. Anantha Krishna Atyar, for the 
Respondents, 

Ju DGMENT,.—The plaintiffs brona this 
suit to rasover threo items of property in 
Sirnvakkam and Konerikuppam villages on 
the strength of their revarsionary right as 
heirs to the late Samu Aiyar, This suit 
failed in the First Court on a finding by the 
District Munsif on the question of the plaint- 
ift's father’s adoption, but on appeal the 


Subordinate Jadge found this point in their 


favour and gave them a deeree for posses- 
sion on payment of the amount spant by frat 
defendant. in redeeming the property from 
the hands of the mortgagees. 

‘In second appeal the first defendant has, 
for the firat time, raised the sontention that 
he Oivil Courts had no jarisdistion over the 
_ sait whieh was brought for the rasovery of 
the emoluments of the offies of puvokti in a 


al 
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proprietary estate, and we hays allowed him 
to argue this point of law, seeing that if he 
is right.in his eontention the deeree obtained 


.by the plaintiff sannot stand, 


After the Fall Baroh desision ia Kandapra 
Achary v. Pathipati Vengama Naidu (1), whieh 
supported Mutyala Papayya v. Kosuri Mura» 
mallu (2), and overruled Veerabadran Achari 
y. Suppiah Achari (3), it must be regarded 
as settled law that sestion 13 of Madras 
Ast III of 1895 sonfers jurisdietion on 
Revenue Oourts over suits for the resovery 
of the emolaments of hereditary offises falling 
under sestion Ri elauso (4), one of whieh is 
the offise of village purohit or prieat in pro- 
priotary estates as well as in ryotwar: villages, 
At the same time, sestion 21 ousta the 
jurisdietion of Civil Oourts in respsst of 
gush suits. 

Of eourse, a suit in whieh the plaintiff 
does not need to rely on his right to tha 
ofso and its emoluments in order to sucssad, 
gush as would ba the ease io the instanse 
sited in the words of Sibramania Aiyar, J., 
at paga 210* of Mavoulu Sestharam Naidu 
v. Doddi Rami Niidu (4), stands on a dif- 
ferent footing. Bat thia is not sugha ease. 
In the plaiat ia this sait the plaintiff men. 
tions expressly the nature of the property he 
sues to rasovar, viz, purohtt mantam, and 
trasas his desant by a geneaslogieal tree to 
the previous offiss holders. 

The plaintiff's suit must, assordingly, be 
dismissed in respect of tha first two items, 
but without eoats as the pointof jarisdistion 
was taken at a late stage, This dismissal 
will ba-withoué prejudise to'any suit that may 
hereafter be filed in the proper Court. 

The third item in snit is an enfranshised 
inam, Mr. -Venkatarama Sastri argues that 
the suit is barred by limitation in respsst of 
it, az sestion 14 of Aot Ili-0f 1895 preseribes 
a term of thres years’ limitation for suits 
under the Act, and more than three yeara 
had elapsed on the date of suit singa the 


. widow died in 1502, 


(1) 20 Ind Cag. 634: 37 M, — a M. L. J. 42; 
14 M.L T 146; (19 3) M. W.N.6 

(2) 13 Ind. Cas. 322. 22 M, L. 7 ise, ILM. L, T 
11; (1912) M, W. N 7. 

(3) 6 Ind. Oas 477: 38 M. 498; 7 M. L, T 198. 

14: & Ind, Cas, 187; 83 M. 208 at p. 210; 7M. 1, 
T. 181,20 M.L J. 9 LJ. 9', 
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Ast IIT of 1895, however, haa no provision 
eorresponding to sestion 28 of the Limitation 
Aet whieh extinguishes the rights of persons 
who fail to sue in time, See Pichuviyyan v. 
Vilakkudayan Asirt (5; and Secretary of stote 
for India v. Vira Rayan (6), 


The plaintiff had 80 years under Artisle 
148 of the Limitation Act to sue for redemp- 
tion from the date of the mortgages and 12 
years to sue for possession from the date of 
the widow’s death under Artis.e 141. 


His suit is, therefore, in time in respeat of | 


this item and as there is no other point, 
the lower Oourt’s desree will be modified by 
exeluding items Nos. 1 and 2 and retaining 
item No, 3, with eosts throughont on the 
proportionate value of that item, the amount 
to be paid by the plaintiff being redused from 
Ra. 146 to Re. 21. 


M. 0, P. È N. H, 
Decree modified, 


(5) 21 M. 134, 7 M. L. J. 196; 7 Ind. Deo, (N. 8.) 
@ 9M 175; 8 Ind, Dec, (N. 8) 519, 


- LOWER BURMA CHIEF COURT, 
` Firsr O1vin Arenat No, i46 oF 1919, 
May 23, -941, 

Presents—Mr. S M. Robinson, Ct iaf Judge, 
and Mr. Jostieag Deokworth, 
MAUNG PO ZU arp ANOTE — 
Dare adaNTs—APPALLaNTS 
versus 
MAUNG PO KWA AND OoFUBRS — 
PLAINTIRES-— RESPUNDENTS, 


Fraudulent transaction—Fraud~- Burden of proof — 
Fraud effectuated—Court, duty of. 


Ina suit’ for a declaration that a registered. „deed, 


of sale is a mere colourable transaction, and that 
no consideration passed, it is for the plaintif to 
prove the fraud alleged andthe want of considera- 
tion if he establishes ciroumstances pointing to 
the truth of the facts he alleges, the onus is shifted, 
and it is for the defendant bed prove consideration 
lp, 32 3, col, 1] 
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lf in any transaction there has been a fraud and 
that fraud has been carried into effect to any 
material extent a Court will not aid either party to 
take advantage of his fraud but will let the estate 
lie where it falls. But where the fraud has not 
been carried out where nothing has heen done 
under it, then the Court will aid the vendor to 
retain possession of his property and will not allow 
the vendee to take it, that is, to effectuate the 
fraud to which he was a party, [p. 828, col. 1.] 


First aivil appea] against a desree passed 
by the Distriat Jadge, Bassein, 

Mr. Leack, for Appellant No, 1. 

Mr. Ba Dun, for the Respondents, 


JOODGMENT.—The parties to this suit 
are Karen Christians, The father of the 
family was U Tika Pyu, He had numerous 
sons and danghters. He owred two pieees 
of paddy land, a garden and a house., One 
of ‘ his sons Nyan Baw waa anxious to be 
appointed Thugyi and to assist him to this 
erd he desired to show himeelf as an 
owner of immoveable property. A petition 
Was preented to the Revenue Sarveyor to 
transfer the paddy lands and garden from 
the name of Tike Pya to that of his son 
Nyau Baw, and this was done. We think 
there ean be no doubt that it was done 
with Tike Pyu’s sonsent and with the 
knowledge of the family, Nyan Baw was 
appointed Thugyi. Oo the 12th Marsh 


. 1914 he mortgaged the lands to U Shwe 


Thin for Rs, 4,000, On the 27th November 
1914 another petition was presented to the 
Ravenue Sarveyor, and the lands were . 
retransferred to the’-name of Tike Pyn. 
When U Shwe Thin besame aware of the | 
fraud that had been sommitted upon him, 
he took oriminal nation against Ngan Baw 
who was sonvisted of sheating on the Leth 
April 19:16. As Tike Pyu wasafraid that 
Shwe Thin might proeeed against his prop- 
erty in exesution of his mortgage, he 
exesuted a registered deed of sale of all 
his properties in favour of another son Po 
Za present appellant. At least this is what 
the plaintiffs in this ease allege.. They 
sued for a deslaration that this deed of 
sale was a mere solourable transastion 
entered into with this objest and that no 
consideration passed, Tika Pyu died on 
13th Dasember 1917, and it ia aileged that 
aftec his death Pu Za seizad all the properties 
and heneg this suit is broughégfor ;. the 
administration of the.estate, 
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The prinsipal question involved ia as -to 
the party on whom the onus lies of proving 
that.the deed of sala was a mere soloarabla 
transaction, _Oatwardly, the deed of mila, 
whish is duly registered, purports to oreate 
a title in Po Za, and, that being ao, it is 
ordinarily not for him to prove the boua fides 
of the transaction, or that there was valid son- 
sideration, It is for the plaintiffs who allege 
that that was a fraudulent transastion to 
defeat a ereditor to prove the fraud alleged 
and the want of eonsiderstion, Bat when 


they have established siraumastanees pointing. 


to the truth of the fasts they allege, tha 
onus will basame shifted and it wil! bs 
for defendanta to prova sonsideration. 
Plaintiffa are the children and grandghildreo 
of Tike Pyu, They stand in his shoes, and 
tho contest, therefore, is between the vendor 
and the vendee and the law as to the right 


and duty-of the Court to interfere bstwaen- 


parties guilty of a fraud is clear, if there- has 
been a frand—if tha deed of sale was exeaut- 
ed with the objest of defesting any elaim 
whieh Shwe Thin might bring -~and 1h 
fraud has been asarried into efföot to any 
material extent, the Oourts will not aid 
sither party to take advantage of his fraud 
but will let thse estate lie where it falla. But 
where the fraud has not been earried ont — 
where nothing has been dune under it, then 
the CQ Jurta will aid the vendor to retain 


possession of his property aod will not allow | 


the vendes to take it, that is, to effeatuate the 
fraad to whioh he was a party. 


-I¢ is, therefore, nesessary fo see what fasts 
the p.aintiffs have been able to establish as 
against thia primarily valid deed of sale, 


There aan be little or no doubt taat the ficst | 


mutation of names in favodr of Nyan Biw 
was effeated with tha sonsent of like Pyu 


and withthe kaowledga of the family or af | 


any rate of Pu Zi. Indeed, that is not 
denied. It eannot ba denied wis that after 
Nyan Baw had falsely indased Sowa Tain to 


lend him Ra, 4,000 the property was recrans- 
ferred back to ‘Tike Pyu’s name in order to 


defeat any suit that Shwe Thin might briag 
on his mortgage. it may bə that Saew Tain 
oculd not have proseeded againsi this land 
in exesntion of any mortgage-desres he may 
have obtained, salshough if- lika Pya had 
allawad Nyaa Biw to oasupy tha position of 
agjostegaibls owaer it might, be argaed tnat 
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Bat, 
however, that may he, we have no. doubt that 
the sale to Po Za was made to defeat any 
claim -whioh Shwe Tkin might bring. If 
then there was no aonsideration pail. for tha 
sale, it is olear that the transastion must ba 
regarded as a mere solonrable transaction 
that was never intended by the parties to 
have any effast. As to the payment of 
aonsideration thera is oa the part of the 
Po Zu 
alleges thatthe payment was made in twa 
sumsof Ra, 1,600 and Ry, 3,100. Te prove 
the payment of Rs, 3,400 two witnesses ara 
6alled. One went to bay a buffalo and took 
the other with him. By chanse as they 
passed Tike Pyn’s house they entered it to 
have a drink of water and they arrived at the 
opportuna moment and saw the money paid 
and heard it stated to ba the final payment, 
It is admitted that this evidense is extremely 
weak, The buffalo was of sourso not bought, 
aud we have no hesitation in holding that 
there is no proof that Rs. 3,400 was paid, 
As regards the other sum of Rs, 1,600 the 
allegation is that Po Kwa, another son of 
Tike Pya, had purahased a fishery lieeuse, 
and that that sum of money was required to 
pay for it. Po Zu alleges that he advanged 
that money to his brother. Nyan Baw and 
another man were said to have become 
sureties when the lisense was purehased, 
Two of the sons of Tike Pyu have given 
evidenes as to it. Nyan Baw states that the 
amcunt had previcasly been depuatted with 


Po ZGiby Po Kwa and was merely taken 


bask trom him for the purpose of payment, 
Tus other brother Aung Nyein states that 
the money was borrowed from Po Zi bat 
was repaid & faw days latar, Ihis evidenea ` 
is clearly entitled to no weight, bat on the 
other side a headman is prodased who 
deposea that happening to go into Tike Pyu’s 
house he saw Tike Pya paid Res, 1,646.0 by 
Po 41. Tae money, it was said, was to prevent 
anction of the levnse on assoun. of revenue, 
Py Za says that bis father, asked him to 
provide the Rs, 1,600 for his brother's 
lisense and that, therefore, he paid the money 
to his father, "Tost he should have done so 
is improbabie, and when we find that the 
only witness to prove it is a shanee somer 
and is Po Z.’s brother-ia law, it ia obvious 
that it eannos.be held that this amoant was 
adyansed "a Za. Ageordiag to Po Za 
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sredit for it was takdt and Re, 3,400 paid 
in sash to make np thé purehase price. It 
is admitted that the property sold was the 
whole of the estate possessed by Tike Pyn, 
and Po Zu admits’ that it is worth 
between Rs, 6,000--7,000. The other children 
were thus deprived of all ehanse of inberit- 
anse, and the father aceepts a sam whieh is 
eonsiderably less than the amount-he might 
apparently have obtained for his property, 

After the deed of sale was exeented 
possession was apparently allowed to remain 
with Tike Pyu. He and some of his ebildren 
<. gontinued to live in the house, and Po Za 
admits that he sultivated one of the two 
pieses of pdddy lands and that his father 
cultivated the other, It is alleged that the 
sons who saltivated the other paid rent 
ta their father. It has been said that 
the present suit- bad not been brought 
until four years had elapsed from the date 
of the deed of sale. Seeing that the position 
had not been ‘in any : way altered, that the 
eultivation of the lands sontinued as before, 
and that it was only after the death of T.ke 
Pyu that Po Za set up a elaim to ba the 
sole owner of the lands by virtue of 
his: deed of sale, the delay is suffisiently 
aseounted for, 

Having regard, therefore, to the evidence 


and to the sireomstanees whieh Jed up to 


ths exesution of this deed of sale, we are 
of opinion that the plaintiffs have suffieiently 
dissharged the. ‘onus that lay on them 
primarily and that Po Zu has failed 
to establish that the transaction was 
a, genuine and not merely a solourable one, 


We are of opinion, therefore, that the 
lower Court. was right in holding that the: 


transaction was a benams ona and in 
granting an administration decree. We 
should perhaps mention that a ground of 
appeal based on seetion 140 of the Snuesea- 
sion Aet was: raised but that after consider- 
ing the provisions.of Act V.I of 1901 it was 
admitted that that sontention eould not be 
supported. We, therefore, dismiss the appeal 
with eosts' throughont.. 

W, 0. A. & J, P. 

, Appeal dismissed, 
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Orvis Revision No. 160 oF 1920. 

Ostober 29, 1920. l 

Present: —Mr. Masnair, A.J, 0, 

VITHOBA—Avriicant 
versus 
` SITARAM AND orages— 
Non- APPLICANTS, 

Oontract Act (IX of 1872), 8. 80-- Wagering contract 


—~-Test—Agreement to pick cotton cropin eachaage. of 
certain khandis, whether wagering contract, 


The essence of a gaming and wagering contract is 
that one party is to win and the other to lose. upon a 
future event, which, at the time of the contract, is of 
uncertain nature. [p. 325, col. 1.] 

Richards v. Starck, (911) 1 K.B. 298; 80 L, J. K. 
B. 218; 1031: T, 818; 27 T. L. R., 29, followed. 


Anagreoment by a tenant of a field to allow’ 
another to pick the cotton crop ofthe feldin exchange 
for a promisé to deliver cartain khandis'of cotton atb- 
the time of ‘picking is not. a wagering contract, 
[p. 324, col) 

Applieation for revision of a desres ‘of, the | 
Judge, Small Cause Court, Wardha, on the 
14th of April 1920, in Oivil Sait No, 191 of 
1920, ee l 

Mr, K. A. Potey, for the Applicant, 


ORDER.—The learned Small Cause-Conrt 
Judge has given the plaintiff a deeres on 
aesount of damagés for ‘breash of a sontraet, 
The only ‘ground whish is‘ urged before mein; ` 
that the contrast was a wagering sontraet, 
The tenant ofa field agreed to allow another: 
to: piek the eotton erop of that field in 
exshanze fora promise to ‘deliver zi khandds 
of sotton at the time of pisking., Ido not 
sonsider that this is a wagering eoutrast, in 
Richards y. Storck (1) ‘the definition of 
gambling and wagering, given by Ootton, L. 
J., 18 quoted:— 

“The essence of gaming and wagering is. 
that one party is to win and the- other 
to lose upon a future event, whieh, at: tho. 
time of the eontrast,is of an‘uneertain nature— 
that is to say, if the event turns out one-way: 
A will lose, but if it tarnsout the other way he 
will win.” 

The tenant did not stand either to lose ' 
or to win howéver the ‘eotton erop. might 
turn out, He was to‘get 22 kkandis-in-either 
SABE, . 


— 


£ (1) (1911) 1 K. B. 296; 80 L.J. B.B. 218; 1031. 
T, 818; 27 T. L. R. 29; 
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_There is another way in whieh I may 
look at the question. It seems obvious that 
the. sale of a growing erop -for oash is 
not gaming or wagering any more than 
the sale of a delieate oalf whieh may or 
may not beeome a valuable cow. The fast 
that the -eonsideration is to bə paid at 
harvest and is in’ kind instaad of in money 
eannot make the sale of the arop a wagering 
_ sontract, ; 

“The dsaision in Civil Revision No, 149 of 
.1919, desided on 7th November 1919, has 
been brought to .my notiee: with the greatest 
raspoot, I must express my dissent from the 
reasoning in that deoision, 

Tho applisatien for revision. is diamissed 
without notise to the opposite party. 


G, R, D. Application dismissed. 


PATNA HIGH QOURT, 
Appeal FROM Oaiaiyat Deosea No, in 
or 1919, 

January 12, 1922, 

- Present:—Mr. Justice Das and 
Mr, Justies Adami. 
MATHURA PRASAD SAHU — 

_ APPELLANT 
l versus 


* D ASAT BAHU AND ANOTANR — RESPONDENTA, 

“Transfer of Property ‘Act: (IV of 1882), 9. 62—~ 

£ Lia pendens, whether applicable iaa olan ary toate 

--——Hvecution:sale and sale for nan-payment of Goyarm · 
~ ment revenue, distinction between. 


- vt AH 
ab. a 7* 


© So faras the express language of seotion 52 of 
the Transfer of Property Act is ogaseraad, it may 
-geem to mean that it gpplies only to volantary peant 
fers. and. nas tu au iavaluatary transfer, bat, having 
Tas ied to tha namoro as orga7 dooidad oa ‘ths point, 
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it is impossible to hold that the doctrine of lis 
pendens as embodied in section 62 ‘of the Act 
applies only to voluntary transfers -and “not to-in- 
voluntary transfers. [p 326, col. I.] 

Har Shankar Prisad Singh v. Shew Gobind, Shaw, 
26 C. 988; 40, W. N. 317; 13 Ind. Dec, (N. 5.) 1218, 
followed. 

Thora is no distinction between an exeoution sale 
and a sale for non-payment of Government revenue, 
lp. 326, col. 2.1 

Apoeal from a decision of the Subordinate 
Judce, Saran, 

- Messrs, 3. O. Mitter and Sambhu Saran, 
for the Appellant. 

Measra. Kulwant Sahat .and Harnarain 
Prasad, for the Respondents, 

JUDGMENT.. 


Das, J.—In my opinion the desision of 


‘the lsarned Sabo dinate Judgs is right and 
ought to bs affirmed, The radu shortly, 


are ag follows ;:— 

In 1913 the present -plaintiff ‘institated 
a suit, being Sait No. 144 of 1913, against 
one Badri Narain on the foot of -thras 
mortgages exeeuted by Badri Narain ia 
favour of the plaintiff. These three mort- 
gages wore exeented on the 24th February 
1905, 4th August 1956, and 2lst August 
1906, reapestively. By the first bond a 13. 
annas share in Moncpnr Gambhir was 
mortgaged; by the sesond bond y-annas 4 pies 
share in Manopur Gram was mortgaged, 
and by the third bond both the properties 
were mortgaged. On the 26th Mareh 1914 
the plaintiffs obtained a preliminary deeree, 
and os the 27th February 1915 they 
obtained the final desree. 

It appears that on the 4th June 1915 the 
residuary share in Manopur Gambhir was 
sold for arrears of Government revanue 


` and was purebased by the defendant, it 


‘ig soneeded that by sueh purehase the 
defendant aequired the right, title and 
interest of the judgment-debtor, that. is 
to say, Budri Narain, On the 10th February 
1916 Manopur Gambbir was sold in exe- 
eution of the mortgage deeree and was 
purchased by the deares holder, Tae. plaint- 
iff obtained delivery of possession on the 
28th May 1917 through Oourt but failed 
to obtain aetual possession from the defend- 
ant who slaimed title to Manopur Gambhir 
by virtue of his purshase at the ‘sale for 
arrears of Government revenue. 

We are in this appeal seonserned with 
the question whether the plaintiff as the 
agstion-pacehasor is entitled ġo resovar 
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possession of the property from the defend- 
ant: who purobased the property at tbe 
aslo -for. ion payment of Government ra» 
venus. 


The . firat point that hes been urged on 
bebalf of the appellanta is thie, That the 
dostrine. `of lis pendens does not apply, and 
accordingly there is still a right of ro- 
demption inthe defendant. The learned 
Vakil for his argument rele:son the express 
language of seetion 52 of the Transfer of 


Property Aet, That seotion runs ‘as 
| follows :— . 
“During the active proseoution in any 


Oourt having authority in British India, 
or established beyond. the limits of British 
India by the Governor-General in Oouzsil, 
ofa esontentious: suit or proseeding 1 in. whieh 
any right.to immoveable property is direstly 
and spesifieslly in question, the property 
eannot be transferred or otherwise dealt 
with by any party to the anit or pro- 
eeeding 80 as to affest the rights 
of ‘avy other party thereto under apy 
deeree’ or order whieh may be made therein, 
exoept under the authority of the Court and 
on guah terms as it may impose.” 


The argument of the learned Vakil is, 


this, That section 52, by the express 
Janguage whieh has been adopted by the 
Legielature, only applies to a voluntary 
transfer and not to an: involuntary trans- 
fer sueh as that whieh has. taken plase in 
this oase and by whieh the defendant has 
asquired title to the property. It may be 
eoneeded that, so far ‘as the language of 
section 52 is ‘eoneorned, if to some extent 
supports the sontention’ of the learned Vakıl; 
buf, having regard to tbe numerous eases 
whioh’ bave been decided on the point, it 


is plainiy impossible for usto enecu-age 
this argument at the present day, The 
authorities are all sollested in Dr, 


Shose’s Book on the Transfer of Property 
Aet under sestion 52, and there isa oase 
to whieh the learned Subordinate Judge 
refers, the ease of Har Shantar Prasad Singh 
y. Shew Gobind Shaw (1), whioh is ao express 
Aesision against the sontention of Sorishi 


“(26 0. ses; 40 WAN, 817/118 Ind. Deo. (x. s.) 
HE — l 


- ⸗ af ~ 
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Babu. That saga was argued on one side 
by Dr, Raah Behary Ghose and on the other 
sida by Mr. Saroda Ch, Mitter, It may 
be assumed that whatever sou'd ba said 
was said and Mr, Justice Ghose, who deliver- 
ed judgment in the oase, assumed that the 
dostrine would apply to an involuntary 
sale. Bat the learned Wakil says that 
there isa distinetion between an exeeution 
sale and a sale for non-payment of Govern. 
ment revenue. I am unable to aporesiate 
the dietinstion, In my opinion, tie view 
of the learned Subordinate Jadge on this 
point is rightand must be affirmed. Tae 


' next argument is, that the desree whieh was 


obtained by the plaintiff in the suit to whieh 
I have already referred was nota mortgage» 
desree and that there was a right of 
redemption in Budri Narain and there ia _ still 
a right of redemption in the defendant, 
The deeree, however, is passed as & mort. 
gage desres and it is impossible to 
bold now that the deoree whieh was 
passed as a mortgage deeree was in fast 
not a mortgage-desree; but the eon- 
tention of the Jearned Vakil is this, 
That the plaintiff brought one suit in respeot 
of three mortgages and that it was ineom- 
petent to the learned Subordinate Jadge 
to direst all the properties to be sold in 
defanlt of payment by Budri Narain of the 
aggregate sum of morey that was due to 
the plaintiff on all the mortgages. Now, : 
if that was so, I think that the only 
remedy whieh was available to Badri Narain 
at that stage was to appeal from that 
deeree tothe High VUourt, but that sourse 
was not sdopted by Badri Narain. The Court 
was the only QOourt that sould deal with 
the matter; it did dea} with the matter and 
in my opinion, it eannot be suggested that 
the Uourt. had no jarisdie ion to pass the 
desree whieh in fast it did. 


But the fasts are not what they are 
stated to be by Sorishi Babu. We have 
looked into the dearee whieh was passed by 
the learned Subordinate Judge and it seams 
to me that what the learned Subordinate 
Judge did infact was, to give the plaintiff 
three deerees on the foot of three mortgage. 
bonds. The assounts were all dirested to 
be taken separately; the mortgaged proper. . 
ties under eash bond were spesifieally mene 
tioced inthe deeree, and the learned Muh. 
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ordinate Judge dirested that on default of 
payment by the mortgagor of the money 
due to the mortgagee on the taking of 
accounts, the mortgaged properties or s 
snffisient portion thereof should be sold. I 
take the desree to mean that, upon default 
on the part of the mortgagor to pay the 


money due in respect of sagh bond, the 


properties eovered by that bond would be 
sold. That seems to me to ba the plain 
meaning of the desree that was pars3d by 
the learned Sabordinate Judge. If that 
ba so, then the quastion is at an end and the 
desision of the learned Subordinate Judge 
must be eorreot, 


The only other point is, that the property 
did not belong to Budri Narain. Aaseord- 
ing to the aontention of the defendart, 
Badri Narain was cn> of thrae brothers, 
the other beothsra being Thakur Prasad 
and Ram Nath and thatthe property was 
in faet purahased by Thakur Prasad. 
Aseording to Saroshi Baba there was a 
separation batween thethres brothera, and 
Badri Narain had no titla to mortgage 
the properties to the plaintif. The evi- 
denoa has been dealt with by the learned 
Subordinate Juaga and though it is quite 
trus that upon the death of Thakur Prasdd 
his widow, Rajo Kaer, was: for the time 
being registered aa the owner of the prop- 
erty in’ question, still we sannot alto- 
gether ignore the oivil suit whieh was 
institu‘e1 by Badri Narain and Ram Nath 
against Rijo Kaer, ror oan wa igoore the 
consent deeree whieh was passed by whieh 
Raio Kuw admitted that the three brothers 
were ‘joint and that the property bslouged 
to the threa brothers jointly. Bat it is 
urged that there was a subsequent snit by 
Rajo Kuer’s daughter against Ram Nath 
and Badri Narain to reeover possession of 
the property on the allegation that her 
father had purehased the property while 
he was separate from Ram Nath. and 
Banwari Lall, That suit, however, was 
brought after the deeree waa in fast ob- 
tained by the plaintiffs in this suit against 
Badri Narain and the deeree whioh was 
obtain d by Rij> Kaər’s daughter is dated 
the 28th Jone 1916. The learned sub- 
ordinate Jadge holds, and I think rightly, 
‘that that waa an entirely eollasiva sait in 
order to defeat tho title of the plaintiff, 
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This appeal must be dismissed with eosts 


Apaul, J.=- I agree, 


J. P, Appeal dismissed, 


NAGPUR JUDIJIAL COMMISSIONAR'S 
COURT., 
Orv Revision No. 189 or 1921, 
Ueeember 14, 1921. 
Present:—-Mr, Prideaux, A. J, 0. | 
GOVIND AND anorHiiz-~APPLICANTs 
rersus 


DAJI AND oravrs — NON: APPLICANTS, 
Civil Procedure Code (Act V of 1998), s. 115— 
Orde: fixing valuatiin for Court-fees—Reviston does 


“not lie—Error of law, whether ground for revision. 


No revision lies against a decision of ẹ subordinate 
Court on a question of valuation determining the 
amount of Court-fee inasmuch as no case has been 
decided by that Court within the meaning of 
section 115, Civil Procedure Code, ſp. 328, col. 2,] 

Buddhoo Lal v. Mewa Lal, 63 Ind. Cas, 16; 43 A, 
564; iY A. L, J. 553 (BF. B 1, followed. 

Vithal Krishna w. Balkrishna Janardan, 10 B. 
6'0;5 Ind Deo. in. s.) 795 (F.B +, Upadhya Thakur v. 
Persi th Singh, 230,723: 12 Ind, Dao (N. g.: 481: P. B.), 
Wilayat Alı Khan v, Umardaraz Alı Khan, 19 A. 14% 
A. W. N. 1597) 33; 9 Ind. Deo. (N. s.) 103, referred 


pa E y, Qavindrao, 49 Ind. Oas. 84; 15 N, 
L, R Zi at p, 23, distinguished. 

An error of law may be a gocd ground for second 
appeal, but it is not a ground for revision under sec: 
tion ‘of the Vivil rocedara Oode [p, «28, col 2.] 

Dari v. Mohanlal, i N. L. 8, 184, followed. 

Apoplisation for revision of an order of the 
Subordinate Judge, Obanda, dated the 3rd 
Augast 1921, in Oivil Suit No. 22 of 1921, 

Mr, A, O. Roy, for the Applieanta, 

Mr. D, T. Mangalmurt:, for the Non-Appli- 
santa. 

ORDHR.— The plaintiffs in this ease sued 
as herelitary puiarts of thras temples situat- 
ed at Aehaleshwar stating that they, having 
been ousted from the management of the 
temple by the defendants, sivil litigation 
easued, it being held tyerein that the som- 
mittes somposed of the defendants had no 
legal rignt to the managanent of the 
temples. The plaintiffs instituted the pre. 
sent suit for rendering of assounts of 
offerings and other ineome of the temples 
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.and for. restoration of oertain ornaments 
and jewellery ‘said to be missing.. Thay 
provisionally valued thair slaim at Ra. 4,000 
offering to pay .Oourt-fee in exaess of this 
sum should a decree in excess be given them. 

The prayer slause of the plaint rans: — 
“(a) Defendants be salled upon to render 
aseounts of all temple properties including 


jewels mentioned above and of all ineome’ 


realized by the defendants during their 
management from the year 1907 to 1913 
both inelusive. 

) That preliminary desree be passed to 
the effect that defendants ` are liable to ren- 
der acsounts of all -ineome and return all 
properties which they had taken over but 
failed to return. 

“(e) That final desree then be passed 
regarding the liabilities of the defendants 
and desree be passed ‘for sush amount as 
would ‘ba found due after, taking proper 
accounts against the defendants by this 
Hon’ble Court on plaintiffs paying additional 
| Oourt fees.on sueh amount, 

- (a) Any other relief to which the plaintiffs 
will be ‘entitled acsording to law.” 

Š The defendants ‘gontended intor alia that 
the anit was not properly atamped and that 
Court-fee should be paid on the value of 
the ornaments claimed as well as on the 
adsonnts” demandei. These contentions led 
to the framing of, the following preliminary 
igsues:—_ 


01) Should the plaintiffs have given the - 


value of the ornaments and separate value 
for aseounts P - 
© (2) Has the snit- — — valued ?” 
The Trial Oourt-finds that plaintiffe must 
give an estimate of the value of -the orna. 
‘manta elaimed and psy stamp-daty thereon 
‘as well as on the ascounts asked for, and 
against that finding the present. applioñtion 
for revision has been filed, 


A preliminary objestion’ has been taken 
rthat no revision lies, The applisants sontend 


that it does’ “and “quote “Vithal Krishna v. 


` Baihrishna ` Jañárdan (I), a ease ` whioh 
` states that a désision by a Subordinate Oourt 
on a question . of valuation, determining the 
amount ‘of a COóurt-feo, ia, notwithstanding 
its deslarad finality, subjsat to revision by 
‘the’ Pigh ‘Court under sestion 622 of t the 


(1) 10}B, 610; 6 Ind.jDec, (was) 796 (F. B.). 
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Civil Prosedure Oode. They also quote 
Unadhya Thakur v. Persidh Singh (2), and 
Wilayat Ali Khan y. Umardaraz Ali Khan 
(3). It seams to me that no revision “lies 
against a desision of aanbordinate Court on 
& question of „valuation determining the 
amount of Court-fee inasmuoh as no case 
has been desided by. the Court below within 
the meaning of seetion 115 of the Civil 
Proeedure (ode. The preliminary issues 


` bave sertainly been desided, bnt if the Court. 


feo demanded | on the two distinet reliefs 
‘slaimed is not paid, the plaint will ` Èe 
‘rejeated and an appeal will lia against that 
rejection, I follow the Full Beneh desision 
in Buddhoo Lal v. Mewa Lal (4). In Amolak- 
sao v. Govindrao (5), Batten, A, J. O. held 
that, “a High Court will, however, interfere 
in revision even with an interlooutory | "order 
if buoh ordér goes to the ròot of the gase 
and allows the seontinuation of litigation 
whieh the Qourt had no jurisdiation ‘to allow 
to continue,” But the present sase dees not 
some within the principle there enuneiated, 


Another aspeet of the ease is, that the 

desision complained of amounts only toan ` 
-error of law, a good ground for sasond 
appeal but not a ground for revision under 
sestion 115 of the Civil Prosedure Oode: see 
Duri v. Mohánlal (6). 
“I am of opinion that no revision lios in 
the present ease ani , therefore, ‘dismiss this 
applisation for revision. “The ‘applicants 
will pay their own and non: applicants’ . costa, 
I fix Pleader’ 8 ‘fees at Ra, 15. 

G. R D. l 
l Application rejected, 


(2) 23 O. 723; 12 Ind, Deo. (N. 8.) 491 (B. B.). 

(3) 19 A. 163; A. W. N. (1897) 33; 9 Ind. Dee. 
(N. 8.) 109.. 

(4) 83 Ind. Cas. 16; 43 A. 564 19 A. L. J, 55S 


F. B.) 
(b; 49 Ind, Oas..34; 15 N, L. R. 2l at p. 33. 
(6) 4 N. L. R., 184, 
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PATNA HIGH COURT. 
APPEAL FSOM OxictnaL Deorex 
“No. 55 oF 1919. 
January 11, 1222. 
Present:—~Mr. Tastiss Das and 
Mr. Justice Adami, 
„RAGHUNATH BHAGAT AND OTHERS 
~ APPELLANTS 
versus 
AMIR BAKHSH—Pu INTIFE AND Sheikh, 
7 MUHAMMAD LATIF elias Sheikh 
OHANDRA—DEFENDANT ler PaRTY 
l AND, GURU PRASAD BHAGAT — 
‘Devexvant "3RD Party—REeESsPONDENTS, 


Transfer of Property Act (1V of 1882), ss, 58, 59 
—Mortgage, oper ation of ~Conveyance or contract— 
Sale-deed executed after mortgage but before - payment 
-f full consider ation— Priority, 


A mortgage is a conveyance and not a contract, 
If there is nothing in a mortgage-deed to suggest 
that the mortgage’ is not to become effective until 
.the consideration money is paid,the mortgage becomes 
‘Operative as ‘from ‘the date of ‘the execution of 
‘the mertgage- -deed. A mere provision “in the 
“mortgage-déed that the mortgagor undertakes to 
make over the mo‘tgage-deed to the mortgagee 
upon the payment of the full consideration money 
does nòt amount to` 8 contract between the parties 
that the mortgage is not to take effect until the 
‘payment of the consideration money. [p. 880, col. 2; 
~p. 831, col. 1.) 

Tatia v. Babaji, 22 B. 176; 11 Ind. Deo. (N. s.) 699, 
followed. 

Therefore, a deed of sala executed by a mort- 
‘gagor after the execution and registration of the 
‘hiortgage-deed bat before the payment of the full 
, eongideration money of the mortgage is not entitled 
| to priority over the mortgage-bond when there is 
“hothing in the contract which establishes that the 
' title “is not to pass to the mortgagee as and from the 
‘date-of the execution of the mortgage-hond, [p. #81, 
col. 1] 


« Appeal from a,desision of the Subordinate ` 
“Jadi ge, Darbh anga. 

i Mesias, Sult.n Ahmad and Muhammad 
‘Hagan Jan; -for the Appellants, 

Messrs. P, ‘Dayal and Bhagwan Persad, 

for the Respondents, 
“JUDGMEN T, 

Das, J.— This appeal arises out ofa suit 
instituted by the -plaintiff-respondent to 
enforee `a’ mortgage-bond exeeuted by the 
: defendants first ‘party in his favour, The , 
material fasts are these. 

On the 3rd of May 1913, the defendants . 
first pariy exeeuted a bond for Rs, 13,000 
in favour of the plaintiff. This doenment 
was registered on the Sih May 1913, On 
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tha-7th May 1913 some of the. properties 
whish had basen mortgaged by the defendant 
firat party-to the plaintiff were sold by the 
defendant | first party to the defendants second 
party who are the appellants befareus, The 
deed of sale was presented for ‘registration 
on the 9th May 1913, but it appears that it 
was not in fast woristerad on that: date and 
. was sompuleorily registered in Angust 1913, 
The defendants sesond- party. sontest the 
slaim of the plaintiff and rely upon their 
dosument whieh admittedly was exesuted 
‘subsequent to the mortgage upon which the 
plaintiff relies. Their ease is that, although 
the doonment wes exeonted. on the 
ord of May 1913, tbe mortgage was 
‘not effective until the full aonsideration 
money had been paid to the defendant first 
party, and as the fnll eonsideration money or 
any portion thereof was not paid by the 
plaintiff till after the exeention of the deed 
of sale in their favour, their deed of sale is 
entitled to priority over the mortgage-bond 
upon whieh the plaintiff relies, 

On the question of faet, the learned 
Subordinate Jadge has some to the eonelusion 
that a portion of the sonsideration money was 
undoubtedly paid on the 6th of May by the 
plaintiff to the defendant first party and the 
balance whieh was payable under the 
terms of the mortgage by the plaintiff 
to the defendant first party was deposited 
in Court by the plaintiff ‘on the 10th of 
May. 

Now, Mr. Sultan Ahmad, on behalf of ‘the 
appellante, soncedes that if ‘the payment was 
in fast made by the ‘plaintiff to the defendant 
first party on the 6th of May as alleged by 
the plaintiff, then he must fail. But he 
argues before us that the evidence on the 
point is so uusatisfactory that the learned 
, Judge in the Court below shonld not baye 
` aecepted it, 

Dealing, then, with the question of faet, I 
find very great difficulty in aseopting the 
finding of the learned Subordinate Judge. 


, The dosument states that 'Rs.. 9,600 was.due 


to the defendanta sesond party and Rs. 1,201 
‘was dus to'a judgment. ereditor of , the 
. mortgagors, namely one Badhan Sahu, and 
` the dosument provides that these two sums 
cf moneys should be paid ta the sreditors and 
then the balanee “should | be - paid „to ‘the 
mortgagor, and that upon gueh | payment 
the mortgagor should make over -thg mort 
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Rage deed to the plaintiff, That is the 
dosument, 

Now, admittedly, Badhan Shan has never 
been paid by tha plaintiff; admittedly, 
“Ra. 9,600 due to the defendants sesond party 
> was not deposited in Court until the 10th of 
May, bat itis urged by the plaintiff that he 
had tendered that amount to the defendants 
seaond party on the 6th of May and that they 
refused to ascept the money, The’ learned 
Subordinate Jadge has not expressed any 
‘ opinion on the evidence of the plaintiff that 
Rs. 9,600 wag in fact tendered by the 
plaintiff to the -defendants sesond party on 
the 6th of May, The evidensee is sonflteting 
on this point and it is diffleult to say whe- 
ther or not thé tender wasin faot made on the 
6th of May. It ssems to me that the point 
ahould have béen established by the plaintiff 
beyond any doabt by the produstion of hia 
assount books. The plaintiff is a money- 
lender and ie; presumably, in possession of 
aesount-books. ` If, as a matter of faot, the 
plaintif paid to the defendant first party the 
money whieh he says he paid to him on the 
6th of May, then the produetion of the 
asoount-books: would have settled the ques- 
tion; but the, assount-books have not been 
produeed in the sace and in their absense 
it is diffisolttte aesept the finding of the 
learned Subordinate Judge that the money 
was in fast paid by the plaintiff to the 
defendant frst party on the 6th of May. 

I will, then, sseume that this money was not 
paid fo the dgfendant frat party by the 
plaintiff til after the astual eonveyance in 
favour of the defeddants sesond party, that 
is to say, it wis not paid till the 10th of May. 
The question whieh I haye now to sonsider 
is, whether it makes any difference to the 
rights of the parties that the money was in 
fast not paid fo the mortgagor till after the 
eonveyanse of the property by the mortgagor 
to the defendants second party. In my 
opinion, it does not, The mortgage was 
execu ed on the 3rd of May 1913 sad 
though it may” be that the sonsideration 
money was not paid to the mortgagor till 
the 10th May, still upon payment ta the 
mortgagor, whenever it may have taken 
plase, the ‘mortgage must have besome 
efféetive on and from the 3rd of May 1913, 
The very définition of mortgage in the 
Transfer of Property Ast supporta the eon- 
tention of the learned Vakil who has argued 
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this appeal on behalf of tha plaintiff. The 
definition of a mortgage is the transfer of an 
interest in spesifis immoveable properties for 
the purpose of sesuring the payment of 
money advanced or to be adyaneed by way 
of loan, an existing or future debt, or the 
performanee of an engagement whish may 
give rise to a peeuniary liability. The 
dosument itsslf shows that the money was to 
be paid on a fnture date. The parties 


- sontrasted on the basis that the money was 


to be paid ata future date. The argament 
that the mortgage does not besome effastive 
until the money is astually paid; loses sight 


. of the fast that- mortgage is- a aonyeyancs 
. and not a eontrass, 


That distinetion was 
pointed out by Farran, O. J., in Tatia v, Baban 
(1), That learned Judgə said as follows in 


the eourss of his judgment in that essa: “I 


am not, however, as: at prevent advised, 
prepared to assent to the train of thought 


whieh puts sonveyanses of lands in the 
` Mofussil perfeoted by possession or regietra- 


tion, where the aonsideration expressed in 
the eonveyanse to have’ bean paid has not in 
faot been paid, in the same sategory as 
eontracts void for want of eonsidera ion.’ The 
radical distinetion between a perfested son- 
veyanoe and acontrast does not seem to me 


-to have been sofficiontly borne in mind 


throughout the judgment.” In this oase 


- there is no doubt that the mortgage besame 


perfested by registration and the only 


- question bstwesn the partias is, whether the 


eonsideration monoy was paid on the 6th’ of 
May as is alleged by the plaintiff, or on the 
lOth of May as is alleged by the defendants 
sesond party. lam of opinion that if there 
ia nothing in the mortgage-deed to suggest 
that the mortgage was not to besome effeotive 
until the eonsideration money waa paid, 
the mortgage-deed basame operative as 
from the date of the exeaution of the mort- 
gage. h . 


` This brings mə to the argument of Mr, 
Sultan Ahmad that the dosumoent in: fast 
shows that the mortgage was not to beeome 
effestive until the payment of the eonsidera- 
tion money. Ha drawa my attention to a 
passage in the mortgage whieh provides that 
the mortgagor undertook to make over the 


a“ 
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mortgage-deed to the mortgagee upon the. 
paymentof the full eonsideration money. 
In my opinion; thie provision does not amount 
toa eontract between the parties that the 
mortgage is not to take effeat until the 
payment of the eonsideration money, and my 
ground is that the doeument itself says as 
follows: In sesuriiy and satiefastion cf 
the said loan, prinsipal with interest, 1 have 
mortgaged and bypotheesated the entire and 
whole 8-annas po:hia, ete” In other worda, 
the mortgage and bypotheeation was some 
plete as and from the date of the exesution 
of the mortgage-bond, hut fcr his own 
protection the mortgagor provided that ihe 
mortgage-bond was not to be made over to 
the mortgagee until the payment of the full 
eorgideration money, In my-opinion, then, 


there is nothing in the sontract which > 


establishes that the title was not to pass to 
the mortgages as and from the date of the 
exeeution of the mortgage-bond ; that being 
ro, the mortgage was alearly prior in date to 
the deed of sale. 

I must, tlerefore, affirm the deeree parsed 
by tte learned Subordinate Judge though 
not cn the grounds stated by him, So far 
as the sross-appeal is soneerned, I am ‘of 
opipicn that the view of the learned sub- 
ordinate Judge is eorrest and mut ke 
efirmed. It may be that a tender was made 
by the plaintiff to the defendants second 
party on the 6th of May but if the plaintifi’s 
sare is to be believed the defendants seeond 
party unequivosally refused to accept the 
money ;1f that be so, iben theré was no 
obligation on the part. of the plaintiff to 
deposit the morey in Court. He shonld 
have offered to pry the money to the mort. 
gegor if be wanted it. There was sbeolutely 
nothing’ in the sontract to sompel’ the 
plaintiff to pay the money into Conrt if the 
„person in whore fayour the deposit was. to 
be made uneqnivoeally . iti to take the 
money. : 
~ Both the appeals must bé dismissed and 
dismissed with. eosts. 

ADi», J.—1 agree, 

J P. ` r 

2 Arpeal dismizsed, 
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NAGPUR JUDIOIAL OOMMISSIONNR’S 
COURT 
Oivi Revistos No. 132 B or 1920. 
Desember 22, 1 20, - 
. Present :-—Mr. Korval, A.J. 0, 
NILKANTH—Jcpe -est- DEBTOR 
com ALFLICAKT 
i versus 
YBSHWANT AND anotare—A UOTION: 
Porodat&R+— Drorrg HOLDERS 


— NON APPiIOaANTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
r, 92—Decree—Sale—Satistaction admitted ‘by decree- 
holder—Oonfirmation-—Powers of Court. 


The very foundation of the powers of a 
Court to execute a deoree, ciz, the existence of a 
decree capable of execution, disappears after a decree 
is admitted by the decree-holder to be satisfied and 
the Court’s powers in execution also cease there. 
after. ‘Therefore, an auction sale held previous to 
the admission of the satisfaction of a decree cannot 
be confirmed after satisfaction is notified to Court, 
as the confirmation of a sale is a proveeding in 
execution [p 8x7, col. 1] 

Khushalchand- Premraj Marwadi ve Nandram 
Sahebram Marwadi, z Jnd tas A72- 13 Bom L. R. 
079306 B. 516, Mul Chand v, Mukta Prasad, 10 À 82; 
A. W. N, (1557) 287. 6 Ind. Deo. (x. 8.) 56, followed. 


Applieation for rey sion of an order of the 
Seeond Additional District Judge, Amzaoti, 
dated the 30th April 1920, in Miseellaneous 
Appeal No, 2 of 1920. 


Mr, Atmaram Bhagwant, for the ‘Applisant. 
Mr. Q. V. Kukos, for the Non. Applisants. 


ORDER.—In execution of a money deerse 
against the applieant some immoveable prop- 
erty of his waa sold by anetion after 
attashment and was purehased by the non- 
applicant on the 3rd November 1219. Before 
the sale wae confirmed, the desree holder on 
the "17th Novenber 1919 deposited 5 per 
eent. of the purehase money for payment to 
the avuetion purchaser and applied to the 
Court for the dismissal of his exeention 
appliesation atating that he had reesived a 
part of the deeretal amount and ‘had allowed 
twomontbs’ timefrom the dateto the applieant 
for payment of the balanee. On the 5th 
Desember 1919, when the applisation same 
on for hearing, the decree holder informed 
the Court that the balanos had been paid to 
him onthe 25th November 1919 and that 
his deeree was fully satisfied and prayed that 
the sale be set aside and the property 
releared, The Oourt granted the appliestion 
and did not sonfirm the sale, 
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The lower Appellate Court reversed the first, 


OCourt’s order and sonfirmed the sala, It 
held that-the: Civil: Proeedure Code gave no 
option to the deores-holder or the judgment- 
debtor to, defeat the rights of :an auetion: 
purehaser by any settlement ‘between them- 
selves and that under rule 89 of Order XX, 
of that Oode, although the payment to the 
desree-holder may’ be treated as a. deposit 
. in Court, yet asthe appliestion to set aside 
_ fhe sale and the deposit of the 5 per sent, 
“of the purshase-money were not made by a 
“person who had an-interest in the judgment- 
debtor’s property, that rule bad no appliea- 
tion and the sale had to be confirmed. under 
rale 92, Order. XXI. 

The -yiew-taken.by the lower Appellate 
Court is, perhaps, teehnically aorrest, although 
it may. be-argued that sueh an applisation 
„on the jodginent-debtor’ a part was implied 
: from. -what astually took „plase; but leaving 
that question aside the. desision of the lower 
Appellate Oourt cannot be supported from 
another. point of yiew. Where a deerec is 
admitted by the desree-holder to be satisfied 
it seases to!exist as a deoree sapable of 
‘exeoution. “The very - foundation of. the 
powers of a Court to exesute a dearee, 
. namely, the existence of a deeree eapable of 
exeeution, having disappeared, the Court’s 
| powers in execution also s9990 and the-son- 

` firmation of, the sale, whieh is a pioseeding 
in exesution, eould not be ordered: Vide 
~Khushalchand Premraj Marwadi v. Nandram 
Sahsbram. Marwadi (1) ‘and Mul Ohand :v, 
„Mutta Prasad (2). 

| The applieation is allowed with sosta, The 
order of the lower. Appellate Oourt sonfirm- 
ing.the.asle.is set-aside. Pleader’a-fee Bs, 15. 


à 


: a B., D; Application allowed: 


aP 12 Ind: Cag, 672.13 : Bom. L, R, 977: 38 B. 


1, — 88; A. W. N. (1887) 287; 6 Ind, Deo, 
(Ne s.) 5 


ga 
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PATNA HIGH COURT. 
Letrers Parent Arpeat No 42 or 1921. 
January-17, 1921 (1922), 

Presani; — Sir Dawson Miller, Kr., 

Ohief Justise, and Mr. Justice Jwala 
Prasad. ` 
RAM OHANDRA MARWARI— 
APPELLANT 
t6rsus 
KRISHNA LAL MARWARI AND 


OTHFRS— RESPONDENT: - 

Limitation Act (IX of 1908), Sch. I, Art. 182—Civit 
Procedure Code (Act V of 1808), ss, 89, 42,0. XXI, r. 22 
—Ewecution— Application to send decree to another 
Court for execution Step-in-aid of execution—Court 
passing decree, if ceases to have jurisdiction after 


. ordering decree to be transferred to. another .Court— 
Jurisdiction, h 


— 


An application for a certificate to execute a 
decree in a Court other than that by which it was 


, passed is a . step-in aid. of.-execution.as it is: a 


step -whioh is always necessary | -where the ,decree- 
holder desires to obtain execntion against property 
situate outside the territorial limits of the jurisdic- 
tion 4 ‘the Court whioh made the decree. [p, 832, 
col, 1. 

Where an application to send a decree: 40 — 
Court for execution is granted but for some reason 
or other the decree is not sent to that Court the.Court 
which passed the decree does not cease to have 


jarisdiction in the matter [p..888, col 2.] ; 


Quare;~Whether a Court. having made a decree 


, ceases to have jurisdiction in execution proceedings 
- where it has once sent a copy 


of the decree and the 
other papers to another Court for execution. [p. 384, 
1. 


. col. 


Letters’ Patent appeal from a . deesision: of 
Mr. Justice Ross dated the 23rd ° May 
1921. 5 

Mr, J. Prasad, for the Appellant, 

Messrs. R G. S. -Prasad and: R. T, N., 
Sahai, for the Respondents, 


JUDGMENT, 
MiLLER, O. J.—This is an appeal on behalf 


LH | 


“ of the judgmoent-debtor from a‘ desision ‘of 


Mr. Justise:Ross, dated: the 23rd May 1921. 
The respondent obtained a-desree against 
the appellant on the 23rd May 1911 in the 
Within 
three years of that date, vtz., on the lat May 
1914, the deeres holder applied for a eertifi- 
sato to exeente the deeree in Monghyr where 
it appearet the judgment-debtor had certain 
property. Atthe same time he asked for 
issue of a notiee under Order XXI, rale 22 
of the Civil Prosedure Oode. ‘The issue of 
sueb a notiee at that etage of the proeseedings 
was not nesessary. However, the applisation 


- 
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was allowed and the notise was issued and 
the sertifieste be asked for was granted. 
The matter, however, was notin fast trans. 
ferred to the Monghyr Court and no farther 
steps were taken in that-applisation. On the 
22nd November: 1916, that is, about two 
years and six months later, the deeree holder 
again applied for the same relief and both 
his prayers were allowed. He again failei 
to. take any further steps. On the 3ri 
September 1919, that is, within three years of 
the. last applisation, the desras holder sap- 
plied. a third time and on this ossasion the 
judgment debtor objasted that his applisation 
waa time-barred. 


The firat point made by the appellant, 
whose objestion was not allowed either by 
the Munsif or the Distrist Jadga or by tha 
Judge of this Court; is that the applications 
made-on the. Ist May. 1914 and again in 
19lo were not steps taken in aid of exeou- 
tion add were not in themselves applisationa 


for :exesution within the meaning of the- 


182nd: Artisle of the Limitation Aet. We 
are’ not sonserneid to enquire whether appli- 


cations of the nature referred to were 


applieations in exesution. The better’ view 
appeara’to be that they are not. I have no 
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The third point and the substantial point 
made by the appellant was that the Bhagal. 
pur Oourt having ones purported to ast 
under sestion 39 of the Civil Prosedure Code 
had eeased to have any further jurisdietion 
in .the matter and sonld not then make any 
further order whieh would ba binding upon 
the parties- and that sueh order, if made, 
sould be-treated as a mera nullity and that, 
therefore, iteould not be sontended that any 
step had been taken between the lat May 
1914 and the 3rd September 1919 when the 
third application was made, and that mora 
than three years having elapsed the deeras- 
holder’s right to have his desrəs ‘exasuted 
was barred by limitation. Assuming, with. 
out desiding, that where a Court issuing a 
deeree has made an order under sestion 33 
of the Civil Prooedure Code and has in faot 
transmitted a eopy of the deerea to the 
Court in whieh the deeree is to bo exeented, 
it ceases to have any farther jurisdiation 
in the matter, that was not the ease whigh 
arose here. All that was done in the prosent 
instanes was that an applisation was made 
by the desree holder and that applieation 
was granted, But the espy of the desree 
was never sent to the Monghyr Oonrt and 
eertainly never received by that Court. If 
that had been so the Monghyr Court undonbt- 


- doubt whatever,- however, that sneh an ap- 
“ plisation is a step-in-aid of exesution and 
- itis astep whieh is always nesessary where 
-~ the deeree-holder desires to obtain exesution 
~ against property situate outside the territo- 


edly would have had juriadietion to exe.’ 
sute the deeree against the property of 
the judgment-debtor within its juriedistion, 
But the Monghyr Court never in faot; in 


rial limits of the jurisdiction of the Court 
- whish made the deeree. In fast there sre 
sertain decisions to the effeet that sush an ap- 
plisation is a step in-aid of exeention, whereas 
the learned Vakil fcr the appellant has been 
unable to put before us any sane in whieh 
the sontrary view has been expressed, I 
should have. thought myself that there 
sould be no question upon this point, 

The -next point urged. by the appellant is 
that the Bhagalpur Vonrt had no jurisdietion 
‘to issues notices under Order XXI, rule 22 
of the Oivil Prosedure Code. - The Court did 
in faet issue sueh a notiee but if was not 
nesessary. at that stage of the prosesedings 
and itis not eontended that any other notice 
was- neeessary. Whether the Court issued 
susha noties or not and. whether it had 
jurisdiction to do sa or not does not seem 
to me to be a matter pf any sonsequenes in 
his appeal, f Fae A ag 


my opinion, got jurisdiotion to do anything 
at all and that ‘seems to me to be obyious 
upon eonsidering what the effeet of segtion : 
42 of the Civil Prosedure’ Code is, That 
section says: “The Court exesnting a deeree 
sent to it shall baye the same ‘powers in: 


exesnting syeh deerge as ik it had heen 


passed by itself”. In the present ease the 
deores was never sent to the Monghyr 
Court. The degree-holder having gbtaingd: 
his order, for same reason or other best 
known ta himself, either’ because he was 
not satisfied as to the existense’ of the 
property or for somè other reason; never 
carried out the order which he had 
obtained and the desres was never in fast 
sent, It seems, therefore, elear that no: 
jurisdistion was ever trausmitted from the 
Bhagalpur Oourt to the Monghyr Oonpt 
and, in my opinion, this appeal fails. 

Jt is not nesessary in this ease to degidg 


r- 
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whether a Court .having ‘made a desree 
eeases to have jurisdiotion in exsseution 
proseedings where it has onse sent a sopy 
of the desree and: the other papers to 
another Court for exeontion, and. I merely 
wish to state that it ig not my intention 
that anything I have said in this judg- 
ment should lead ta the sonslusion that I 
sousider the Oourt whish madetha dearea 
would, in sueh sirenmetanoss, lose all juris- 
distion in the matter, < 

The appeal is dismissed with sosts. 

JWALA Prasan, J.—I agree, 

J. Pe Appeal dismissed., 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT, 
Oivit Revision No. 17-B or 1919, 
- Jaly 7, 1921. 
Present :—Mr. Kotval, A. J. O. 
DRAUPADI BAI—Appaioant 
versus 
GOVINDSINGH AND OTHERS-— 
` NONSAPELIGASTI, 

Provinetal Insolvency Act (IIT of 1907), ss. 16 “2) 
(at, B8— Property situate im foreign territory, vesting 
of —Annulment of transfer of such property Court, 
power of. 

The property of an ingolvent though situated in 
foreign territory vests in the- Court under sec- 
tion 16 (2) sa: of the Provincial Angolvency Act, 
[p 885, col * ] 

A Court has no jurisdiction to — the transfer 
by an insolvent of property situated in a foreign 
territory under section +6 of the roe Insol- 
vency. Act. [p. 889, col. ..] 

Apploation for revision of an order of the 
Additional Distriot Jndge, Hast Berar, 
Amraoti, in Transfer Missellanenns Appeal 
No, 19, of 1918 Bende on the 6th Dssember 
1918. 

Messrs. W.. R. Puranik and D. W. Rathalay, 
for the Applieant, 

Mr. 8. Y. Deshmukh, Messrs, §. B. Tamba 
and. Almaram ` Bhagwant, for the Non- 
Applioants. 

ORDER. _~Govindsingh, the husband cf 
the applieant, was adjudged insolvent by the 
Oourt of the Subordinate ‘Judge, Hilishpur, 
in its imo!venoy jariedistion. Ors of tite 
greditors ` applied for the aunulment of the: 
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transfer of a village mide by the insolvent in 
favour of the appiioant within two years bafore 
tha date of the adjadieation. The Sabsrdi- 
nate Judga annulled tho transfer aad his 
order was oonficmed in appaal by the Distriet 
Judge, The applisant tiles this petitioa for 
revision under the proviso to sestion 46 (1), 
Provinaial Lasolvanoy Ast, Ast LLL of 1907, a3 
axplied to Bsrar. . 

It is urged by the applicant and admitted 
by the nonapplisants that tha village 
transferred is situated in Batal, Contral 
Proviuees, whieh, so far as Barar isaonoerned, 
ia foreign territory. It is eontended by the 
applicant that as the Ast applies to Berar 
alone, only property of the insolvent within 
Barav ean vest ia the Cours under sestion 
16 (2) (a) and the Court sannot annul 
under sestion 36 a transfer of proparty 
which is situated outside Barar and whieh 
‘sannot vest in the Csurt. Sestion 16 (2) (a) 
provides : — 

“On the making of an order of adjudisa- 
tion the whole of the property of tha 
insolvent, save in sə far as it ineludas suah 


. partionlars (not baing . his books of assoant), 


ay are exempted by the Oode of Oivil 
Prosedura or by any other anastment for the 
time being in forse from liability to atéaeh. 
mont and sale in oxsaation of a dearos, shall 
‘yest in the Court or in a Rassiver as herein- 
after provided and shall basome divisible 
among the oreditore.” 

Tas village, if nottransferred, wonli, as 
a part of the insolvant’s property, have vested 
in the Qourt and besoma divisible among tha 
oreditors, There is nothing to pronioit toe 
otate from enasting a law dirastiaz the 
yosting of immoveaable, proserty ia foraigo 
territory in its own Oouris. [a faot, toe 
Bagliah Backraptsy Ast iaslades sash 
property in the property diviaibla among the 
binkrapt's oreditors and vasting in the 
trustee: aestions-20 and 168, Bankeaptey Act, 
1833. Tae law may have no prastisal effest, 
for immoveable property isalways governed by 


- the lex loci ret sites walin may not resoguisa 


tha order of adjndiaatioo whieh hag the effaet 
of vastiag the property in the Oonet. Hoa wvavar 
there may ba soma prastical effeat in that, if 
the property ia still inthe ownership of-the 
iosolyaar; thea Uoart miy order him -undar 


‘sastion 43 of the Leal Aat to trausfar it to 


itaalfé or ta tha Resaiver asaoediag t bad faea 
requicad by cae lav of tha esaairgi waeca tag 
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property, is situated. I hold, therefore, that 
property of the iasolvent, though situated in 
foreign territory vasta in the Court under 
sestion 16 (2) (a). 

Bosides property whish was the ivsolvent’s 
at the time of the adjudieation, property 
whieh had scared to be his by transfer within 
2 years before adjudieation may also be made 
to vest in the Oourt eni become divisible 
among the oreditors by an order of annul- 
ment under sestion 36. The annulment 
has the effest of divesting the transfere3 and 
- vesting the property again in the insolvent. 
It' then vests under seation 16 (2) (a) in the 
Court, The question is, has the Oourt 
power t) annul the transfer and divest the 
transferee of property sifusted in foreign 
territory? It seema to me that the Legislature 
cannot have intended to give the Court 
any sush power. The Court of the foreign 
territory would not resognise the annulment 
of a transfer of immoveable property situated 
therein and validly effeeted assording to the 
form aequired by its own law. Could the 
transferee, if suing in a Court of his eountry 
on the strength of the transfer to him, 
be éucsessfully met with the defense that 
the” transfer had been annulled by the 
Berar Court? How is the Berar Court to 


enforee its order to take possession or realise . 


the property for the purposes of distribution 
among the ereditors ? No aetion under asetion 
43 against the insolvent san be taken or 
would ba useful in sush a oase, It eanuot ba 
supposed that the law intended to giva 
authority to the Oourt to pass orders which 
the State sould not enforas, . 

J, therefore, hold that the order of the 
Court snoniling the transfer was without 
jnrisdistion and I hereby set it aside, The 
application is ailowéd with eosts. Pleader’s 
fea Rs, 25. Non-applisants No, 3 and & will 
get no Ploader’s fee. 


S. By D Application allowed, & 
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PATNA HIGH COURT. 
FULL BENCH. ~ 
MISOELLArEOUS Osvin Apyeat Nos, 97 and 3 
` or 19z1, 
Jannary 16, 1922, 
1 resent: —Sir Dawson Miller, KT., 
Chief Justise, Mr. Justiso Das and 
Mr. Justices Adami.. 
In M. A. No. $7 of 1921 
JUGESHAR MISRA AND OTHERS — 
DEOREE- HOLDERS- APPELLANTE 
, , versus 
NATH KOERI— JUpGMENT- DEBTOR— 
RESPONDER, 

“In M. A. No. 3 or 1921 
SUNDER MOHAN PaNIGRAHI~ 
APPELLANT 
versus 

GHANA ROU T-— ReSPONDHNT, 
Occupancy holding, non-transferable -Deceroe- holdar 


mot lamulord, whether can sell portion of holding—Land- 
lord money-decree-holder, whether can sell holding, 


ag ? 


A decree-holder, not being the landlord of the 
holding, can, against the will of the judgment-debtor 
and without the express consent of the landlord, of 
which there is no evidence, cause @ portion of 
the judgment-debtor's ocoupancy holding to be sold 
in execution of a money-decree, even where there 
is no local custom of transferability [p. 807, col 2.] 

Sadari Kunwari v. Palknath Rat, 33 Ind, Cas, 
937; 1 P. L. J. 257; 3 P. L W. 104, overruled 

Dayamoyi v. Ananda Mohar Roy, 27 Ind. Cas, 61; 42 
0, .172; 18 C. W. X. 971; 20 0. L. d. 5°, Agarjan Bibi 
v. Panaulla, 6 Ind Cas. 464; 87 C, 687 at p 69 ; 140, 
W. N. 771; 12 0. L. d, 169, Dwarka Nath Masser vy, 
Hurrish Chunder, 4 C, 925; 4 C, I. R. 180; 2 Ind. Deo, 
(N. 8.) 585, Bhiram Ali v. Gopi Kanth Shaha, YA ©, 
255: 1 0, W. N. Bnfi; 12 Ind. Deo, iN. 8.) HO and 
Neelkanth Roy v. Casheenauth Ghose, (1834) Sudder 
Dewany : 6*, referred to. 

A landiord who has sued his tenant and obtained 
against him a money decree can in execution thereof 
sellthe non-transferable ocoupancy holding of hig 
tenant withont the latter’s consent [p #33, col, 1.) 

Chandra Benode Kundu v. Ala Bum Dewan, ES Ind, 
Cad. 868; 45 O 184; 810, L. J. 610; 24 C. W,- N, 618 
(S. B ), followed. 

MacPherson v. Debi Bhushan Lal, 42 Ind. Cas, 86; 2 
P, L. J. 530, overruled, ; 


Appeals from an order of the Distriet 
Judge, Muzaffarpur, i 

_ = TIR M.A, No, 97 or: 921, | 

Messrs. K, Sahat and B, Frasad, for the 


4 Appellant. 
+ Myr. N. N. Singh, for the Respondent. 


`z ,. . JUDGMENT. | 
E MISOELLANEOUş ArPEAL No, 97 or 1921, 
Miser, O. J.—These two appeals wera 


_referred to the Fall Benoh for final determin. 


atidn dud wers ordered to be heard, together, 
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The questiong for determination are similar, 
though not preeisely tha same, in each ease. 

Miseellaneous Appeal No. 9/ of 1921 arises 
out of an order of the Distriet Judge of 
Muzaffarpur affirming an order of the Munsif 
passed in exegution proseedings and allowing 
the judgment-debtor’s objeetion to the sale 
of a portion of his non-transferable osou- 
paney holding in exéention of a mmsy- 
deerea passed in favour of the appellant 
who is not his landlord, 

The Munsif and the Distriet Judge who 
eonsidered that the oase was governed by 
the desision of this Oourt in MacPherson v. 
Debi Bhushan Lal (1) allowed the’ objestion 
and diamisced the éxseution proseeding. 


On appeal a Division Benesh of this Court 


referred the case to the Fall Bench for 
determination and ordered it to, be heard 


together with Missellanesas Appeal No. 3 
of 1921 whieh had previoualy been referred. 


The point whieh arises for determination 
in’Miseellandous Appeal No, 97 of 1921 ie, 
whether’ the desree-holder, rot being the 


landlord ‘of tha holding, can, against the will | 


of the. judgment-debtor and without the 
expreas sonsent of the landlord, of whioh 


— t, anlat * «* F KEN £ hê | 
there is no eVidente, cause a portion c the 


judgment-debtor’s oseupaney holding ` to 
be. sold in: exeeution of a money. decree, 
thera being no losal sustom of transferability. 


The ease of Mac Pherson v, Debi Bhush % Dal — 
(1) does not diréstly determine the quastion 


arising in this. appeal.. The question there 


was between ‘landlord and tenant, the land., 


loid- seeking to exesute ‘the morey deares 


against his tenant's holding and nót against 


a portion only. - The presise point, however, 
arose ‘and “was. desided agains’ the desras- 
holder in the earlier-sase of Sadart Kunwar: 
y. Palknath Rat (2). So far ‘as lam aware, 
it has never been direatly desided that an 
oesupansy holder esannot transfer an interest 
ina part of his holding to another even 
without his landlord’s eonsent, provided he 
does not abandon or relinquish the whole 
holding.  Sueh a transaction does not sraate 
a pew tenansy between the purehaser and t 18 
landlord without reecgnition but it is bind- 
ing between the tenant and the purohaser 
and the latter has a subsisting right not. 

withstanding the absence of recognition. by 
the landlord. It may.be a preearious right 
~. (1) 42 Tad. Oas. 386; 2 P. L, 7.630. 

(23.38 Pa Cas, 987 1P. L. J. 257; 3 P, L. W, 104. 
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dependent largely on the good will of the 
tenant but the transastion affords no ground 
for ejestment under section 25 of the Bengal 
Tenavey Aat. Moreover, the oase of Dayamoyt 
vy. Anand1 Mohan Roy (3) upon whiod’ 
the respondent relies, lays down in elear 
terms that the tranefer of the whole ora part 
of the holding is operative againat the tenant 
whore it is made voluntarily and that where 
the transfer is of a part only of the holding 
the landlord, though he has not consented, is 
not ordinarily entitled to reeover possession 
of‘the holding unless thera has beèn (a) an 
abandonment within the meaning of sestion 
87: of the Bengal Tenaney Asb, or (b) a 
re‘inquishment of the holding, or (c)‘a re- 
pudiation of the tenanoy. edo, 
The question, therefore, arises whather the” 
tenant oan be made to do involuntarily at’ 
the instanse of his ereditor that which he ean’ 
do voluntarily, Io Agar an Bibi v. Panaulla 
(4), which was also relied on by the resp md 
ent, the power of voluntary transfer was ‘said 
to be the measure of the power of iovolan- 
tary alienation, Hxastly the same view had 
been expressed same 30 years earlier in 
Dwarka Nath Messer vy. Hurrish Ohunder 
(5) where it was laid down that there’ 
was no ground for distinguishing a 
voluntary sale from a aale in execution, In” 
Agarjan Bibs’s case (4) it wae, however, held’ 
that the purohaser of a portion of a nons 
transferable ratyati jote sould not obtain joint 
posseation without the landlord’s sonsent and 
that the tenants otherthan the vendor in 
possessionof a portionof the fote sould question 
the validity of the transfere. The interests ` 
of the eo-sharers of the jote were involved in 
that ease whieh should not be lost sight of, 
Assuming, however, that Dayamoyt’s case (3) ia 
good law in so far as it denies the landlord’s 
right to question a volantary transfer’ of a 
portion of the holding except under spesial ' 
gireumstanees not arising here itis diffieult 
to see why that which the tenant san 
alienate at his will eannot be the subjest 
of a sale in exesution of a desree against him, 
Bat Dayamoyi’s case (3) further laid down 
with regard to involuatary transfers of the 
whole ora part of the holding that they are 


valid as against the raiyat only whore tha 
(3) 27 Ind. Cas. 61; 42 O. 172; 18 O., W. N. 971 
20 0. L. J. 52, = 
(4) 6 Ind. Oas. 452: 37 O. 687 at p. 693; 14 0. W. 
N. 779; 12 0 L. Je 169 ; 
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rasyat with knowledge fails or omits t3 have. 


the sale set aside. In so desidiny the Fall 
Bensh was merely applying to sales of a whole 
ora partof the holding the prinsiple embodied 
in Bhiram Ali v, Gopi Kanth Shaha (6) which 
was: to the effest that an oscupancy holding 
was not salesble at the instansea of the oosn- 
patisy raiyat or of any creditor of hia other 
than his. landlord seeking to obtain satisfas- 
tion of his desree for arrears of rent, Bhiram 
Ali's aasa (6) was desided in 1897 and for the 
first time laid down the proposition there 
broadly stated. Itexslaied the oass ofa land- 
lord seeking to sell inexecation of a money- 
deerae bat up to that bima thora had baan n3 
desision to the effect that the holding sould 
not be transferred in exeaution where the 
landior] was a consenting party. Indeed, 
from 1832, waen the Sidder Dawinny 


Adaulat in the case of Neeltanth Roy v. - 


Oashesnauth Ghose (7) issued Oonstraction 
No. 890, up to 1897 the power of transfer 
with the landlord's eonsent appsars not to 
have been queationed. Bhiram Alis aase (6) 
was generally, though not sonsistently, follow. 
ed:by the Calontta High Oourt until 1920 
when the whole question of tha transfer. 
ability of oasupaney holdings was elaborately 
disoussed and the authorities from the earliest 
‘times, as well as the Statutes relating to the 
sabjeat, were sonsiderad by tha Sasaial 
Banah- of the COaleutta High Oourt in 
QGhandra Banode Kundu v. Ala Bue Dewan (8), 
The view presented on bohalf of the tenant 
in that aase was, that the right of ocoupanay 
wasa personal right or privilege and not an 


interest in land eapable of transfer, and that. 


the only: insidents attaching to the right 
ware those conferred by the Rent Asta of 
1859 and 1869 and the Bengal Tenanoy Act 


of 1885-.a3 subsequently amended. It waa - 


sought'to explain the oases: where-o voluntary 
trausfer of the whole or a part of the holding 
had been upheld as against the tenant, of 
whieh many inetanses. might be cited, as 
founded on the, dostrine of estoppel or the 
rule that the transferor sannot derogate from 
the grant, and it, was argued: that iovoluntary 
transfers might be explained on the ground 
of waiver, It: is difficult, however, to 


ses how ` these dostrines eould apply 
oe 855; 10, W.N, 396; L, Ind. Deo. (xN. 8.) 


a (1834) Suddèr Dewàny--268. ` 
(8)-58 Ind, Cas, 353; 48 U, 184; 31 0. L. J, i 24 
0.: W. N.-518 (8, B.). 
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g3 a3 to validate a transfer in a aage 
where, ex hypothesi, there was nothing 
that ould. bə- transferred. Tae Sopasial 
Bensh, sonsisting of the Asting Chief 
Justisa and six other Jadgas, unanimously 
desided that the oase of Bhiram Ali v. 
Gopi Kanth Shika (6) was wrongly desided 
and overruled that and subsequent desisions 
based upon it, It fartherdecided that the 
proposition laid down in Diuimoui V. 
Ananda Mohan Roy (8), whieh related to 
the transfer of ossupavey holdings apart 
from losal! usage, required modiGcation, and 
that the first proposition there laid do vn 
should be stated thus: “Toe transfer of 
fos whole or a part is operative as against 
the raiyat whether it is made voluntarily 
or involuntarily,” This desision, by establish- 
ing the validity as against the raiyati of 
all asass- of transfer of a wholaor a pari 
of the holding, resognised tho teat formu- 
lated by Jack on, J., in Dwarka Nuth bisser v. 
Harrtsh Onundsr (5) in 1879, that the 
masuara of ths liability to involantary 
alienation is the powac of valantary alien- 
ation, and removed all diffisalty whish 
might arisa in the application of sestion 
6) of the Oivil Prossdure Code whieh 
ran lers saleable in exsoation all property 
of the jadgment debtor ovar whish he has 
a disposing power, It farther desid3d 
that the right of an ossupausy holder is 
an inotgrast in land sid not marely a 
paraonal right. : 

We hava basn asked by the learned 
Vakil for the respondent to d's iont from the 
views oxprassad by the Spesial Boneh in 
Ohandra - Benode Kundu’s ease (8), and the 
arguments addressed to us Lave been along 
tha mame lines as those thera advanead, 
In my opinion, that ease sorrestly expresses 
the law and the eontrary view expressed by 
this Oourt in Sadart Kunwari v. Paiknath 
Rat (2), whieh followed that part of 
Dayamoy?’s case (3) whioh was dissented from 
by the Spesial Baneh, should no longer be 
followed. I would ansiver the point of law 
above formulated in the affis:mative. The 
appeal is -aesordingly deereed and the 
application for exeention allowed with oosts 
in all Courts inoluding’ the aosts of this 
referenge, l 

MiISsOBLLUANEOUS Aepwan No. 3 or 19927, 

This appeal raises nearly the same 
question bat the fasts are somewhat different, 
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In this case the landlerd is the deoree holder 
and’ his tenant is the indgment debtor, The 
dearee is a money dearee, The Iandlord 
sought to exesute his deoree by attashment 
and sale of his tenant's oaenpansy holding, 
It must be coneeded in sneh a ease that the 
landlord sonsents to the transfer. The 
Maunsif and the Distriet Judge dismissed 
the application for exesution being bound 
by the desision of this Court in MacPherson 
y. Debt Bhushan Lal (1). In view of the 
resent decision of the Spesial Beneh of the 
Calentta High Court in Ohandra Benode 
Kundu v. Ala Sua Dewan (+) the ease was 
referred on appeal to this Oourt for deaision 
bya Full Bench. The question for determiza- 
tion is, whether a landlord who has sned his 
tenant and obtained against him a money- 
deeree oan in execution thereof sell the non- 
transferable oseupansy holding of his tenant 
without the latter’s consent. 

This question is presisely that whioh 
arose for determination in Chandra Benode 
Runau’s case 8) and with whieh 1 have 
already expressed my soneurrenee in thes 
above judgment. I would, therefore, 
answer the question in the affirmative 


and hold that Mactherson v. Debt Bhushan 


Lal (1) was wrongly desided. The appeal 
should be deeresd and the applieation 
for exeoution allowed with sosta in all the 
lower Uourts ineluding the sosta of the 
gppeal to the High Oourt but not of this 
reference in whieh 
appear. l 

Das, J.—I agree. 

ApaMI, 'J.—Jl-agree, 
i. : 


Appeal decreed, 


NAGPUR JUDICIAL COMMISSIONER'S 
LOU RT. ie 
` SECOND C.vin Appian No, 214 B op i920. 
July 23, Ludi. 

TT Presenti— Mr. Katyal, A. J. O, 
BHUDMaL SHBOLAL arp oragrs— 
PisinTi¥Fo— APPELLANTS 
6878544. 

ZUNKARI— DEFENDANT — ` 
BiésPOnDH: T. 
Civil; Procedure Oods.( Act, V of 1903), OLII, r. 2- 
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the parties did not ‘possession of the 
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~- Suit for deceased's estate—Omission to sue for one 
bond— Second suit tor that tend not maintainable, 


Z., BS heir of her father-in-law, K, obtained a 
decree against a debtor on a bond executed by him 
in favour of K. Meanwhile B. and others filed a 
suit against Z. for the estate of K. on the ground 
that they were K’s heirs and Z, was in unlawful 
possession of K’s estate. They then knew.of the 
bond but omitted to sue for it. In a subsequent 
suit for a transfer to them of the decree on the bond 
against the debtor 

” Held, on appeal, thatthe suit was barred under 
Order TI, rule 2 of the Civil Procedare Code. fp. 839, 
co 


Appeal against the deoree of the Distriat 
Judge, Amraoti, desided on the Sth April 
1920, in Oivil Appeal No. 187 of 1919. 


Mr. B. W. Joshi, forthe Appellants. 
Mr. 4. V. Brahma, for the Respondent. 


JUDGMENT. — The defendant- respondent 
Zar kari obtained on tbe lith May 19 3a 
psuseersion sertifisate entitling her to sollest 
eertain debts dus to her desesesd father-in- 
law Kaetursband. On the 27th June 1913 
she obtained, on the strength of the- 
aertifieate, a Gecree against Zingraji on a 
bond exeouted by the latter in favour of 
Kasturchard, The plaintiffs had ‘filed Suit 
No, 3cf 1913 against Zonkari onthe 3let 
Jannary -1913 for the estate of the deeeased ° 
Kastureband onthe ground that they were 
his heirs and Zunkari was in ‘unlawful’ 
estate. It is admitted 
that the plaintiffs then: knew of the exiat- 
ense of Zingraji’s bond but omitted to sue 
for it. They now -sue for a- transfer to 
them of the decree against Zingraji. The 
lower Appellate Court hes sonfirmed ‘the 
deoree of the Trial Court dismissing the 
suit on the ground that Order II; rule: 2; Onde’ 
of Civil Prosedure, bars-the amit, 

It is argued on the ‘plaintiffs’ behalf that 
though the right to get the bond is barred yet 
as soon as the defeodant obtained’a deeréé-on 
it she besame a truatés for the plaintiffs and : 
a fresh eaure of aetion arose in their favour, 
It is urged that the ‘two eauses of actions are 
whelly distinet ~ and - unsonnested. The: 
g :estion is, are they‘sueh? If ‘they are not, 
then the plaintiffs’: suit is barred ‘under 
Order 11, rile 2. The ause of action in 
the previous suit. was, that - the’ plaintiffs 
were the persons entitled. to Kasturohuna’s 
estate and the defendant had ‘wrongfully 


a yowe 
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taken possession of it. The relief of pos- 
session of the bond, if obtained, was a 
relief whish would have plased the 
plaintiffs ina position to sesure the relief 
now sought, viz., the desree and the question 
is, having forgone the former relief ean they 
now ask for the latter? In my opinion, it 
‘ would be insonsistent with the prinoiple 
underlying the provision of Order II, rule 2 
to allow the plaintiffs to olaim the deeree, 
1 do not see how the sanse of action in the 
present suit is different from the sause 
‘of astion in Suit No. 3 of 1913. The 
defendant could not have same to hold the 
‘deoree but for the sama wrongfnl aot as 
‘was alleged in the suit against her, It is 
true that the desrea did not exist at the 
time the former suit was filed but the bond 
,whieh was omitted to ba sned for was the 
‘thing without whish the desrea aould mot 
‘have some into existense. The plaintiffs 
‘edmit they knew of the existense of the 
-bond when the former suit was filed against 
.the defendant. They then knaw that a 


.desrea aould be obtained on the bond and 


if was open to them to sue for the bond 
or claim sueh sompensation for its being 
‘withheld as. woald sompletely satisfy their 
elaim : in respect. ofit. The fast that the 
‘defehdant is in the position of a trustes 
eannot free the plaintiffs from the apoli- 
,@ation of- Order: LI, rule 2, Code of Civil 
‘Prosedure, I hold that the elaim is barred 
‘under that rule, 


The appeal fails and is dismissed with 
(Sosta, - 


.@, BD. & J. P, Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
OOUR 


T: 
Srcoxp Orvik Apenat, No. 23 or 1921 
May 27, 1921. 

Present :—Mr, Daniels, J. O. 
LACHHMAN PRASAD AND ANGTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
PRAN NATH acp ANOTHER-—- 
PLAINTIFF3— Reseonpe «ts. 

Arbitration without intervention of CourtemReference 
to several arbitrators—Majority, decision by, no pro- 
vision as to—Refusal of any arbitrator to arbitrate, 
effect of -Award of majority, whether good—Suit 
with eet to matter referred to arbitration, whether 
barre 


Where a reference to the arbitration of several 
persons is made without the intervention of a 
Court, ana the reference provides for a decision 
by all the arbitrators appointed by the parties to 
the reference and not merely by a majority of 
them, the refusal of any of the arbitrators to 
take part in the arbitration invalidates the award, 
and the submission to arbitration also does not 
remain in force and does not bar a suit subsequently 
filed in Court with regard to the matter referred 
to arbitration |p. 339, col. 2; p 340, col. 1. 

Gur Bakhsh Singh v. Chutta Singh, 47 Ind, Oas. 
960; 6 O. L. J. 471, referred to. 

Appeal froma deeres of the Third Addi- 
tional Distrist Jndge, Luekuow (at Sitapur}, 
dated the Ist Desember 1920, reversing that 
of the First Subordinate Judge, Sitapur, 
dated the 3rd May 1918. 

Messrs. O. F. S. O'shme and Ati Uddin 
Ahmad, for the Appellants. 

Mr A. P. Sen, for the Respondents, 

JUDG VENT.—This appeal arises ont of 
a suit for a one ninth share in the village 
of Pipri, The defense to the suit, so far aa it 
is now material, is that the parties had 
agreed to refer their dispute to arbitration 
and an award had been made by the arbitra- 
tors assigning the share in question to the 
defendants. It has now been definitely 


“ found and is not in dispute that, apart from 


this arbitration, the plaintiffs are entitled to 
the share which belonged to the deseased 
brother of the plaintiffs and the firat defend- 
ant, the three forming a joint family. It 
has been found and is not in dispute that a 
referenes to the arbitration of four persons 
The lower Appel- 
late Court has, however, found that one of the 
arbitrators, Mohan Lal, refused to arbitrate 
and that no meeting of the arbitrators was 
held. Thereferense provides for a deeision 
by the four arbitrators whom the parties 
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appointed and not merely by a- majority of 
them. In similar sirsumstances, it was held 
by a Judge of this Court in Gur Bakhsh Singh 
v. Ohutta Singh (1), that the refusal of any 
of the arbitrators to take part in the arbitras 
tion invalidates the award. That desision 
is applisable to the fasts of the present sase 
and, following it, [agree with the lower Court 
that no valid award was made. 

The appellants’ learned Oounsel, however, 
aontends that this does not dispose of the 
ease. e says that the submission to 
arbitration stili remains good and that this 
submission is a bar to the suit, Tois 
contention does nok appear to have baen 
raised in sither of the Courts below. The 
ease of the appellants there was not that the 
Court should stay the snit and direst the 
partiea t3 refer the matter to arbitration but 
that there was a completed award assigning 
the share in dispute to the appellants. Quite 
apart from this, the simple answer to the 
appellants’ aontentioa is that the submiasion 
to arbitration no longer remains in foree, 
That submission was a submission to arbitra- 
tion by four partienlar arbitrators, of whom 
it appears that three were relations and that 
Moban Lal who refw ei to arbitrate was the 
only independent member. The osarrying 
out of this anbmission having been rendered 
impossible by the refusal of Mohan Lal to 
arbitrate, the aubmisgion no longer remains 
in foree and eannot be pleaded as a bar to the 
suit, l 

The appeal, therefore, fails and I acsording- 
ly dismiss it with soste, 


Te Po Appeal dismissed, 


(1) 47 Ind, Cas, 960; 5 O. L. J, 471, 
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AULAHABAD HIGH COURT, 
APPLiCGaTIOn IN Privy Councit Arrear NO, 8 
or 1921, l 
Desember 3, 1921. 

Present:— Sir Grimwood Mears, Ki., 
Chief Justiee, and Justies Sir P. C. Banerji, 
Kr. 

DEBI RAT AND OTHERS— APPLIOANTS 
CvrTiUsa 


PRAHLAD DAS AND OTHERS —OPPOITE 


PARTIES, 

Civil Procedure Code (Act V of 1908), 0. XLV, r, 7% 
— Privy Council Appeal—Application to deposit secure 
ity money made within time —Grder made beyond time 
—Deposit, validity of ~Limitation and Code of Civil 
Procedure Amendment Act (XXVI of 1920), 3.3 (1), 
appiicability of~-Decree passed bejore but application 
to deposit security made after its operation 

An application was made by the appellant within 
the time allowed by Order XLV, rule 7, of the Civil 
Procedure Code that the security amount might be 
received. The order made on the application was 
“Lay before the Bench concerned.” At the next 
sitting of the Bench an order was made that the 
money be received but that order was made after 
the period allowed by law had expired: 

Heid, that as the applicant was ready with money 
within time and could not.deposit as the proper 
Bench was not sitting to make an order the deposit 
me I deemed to have been made in time, [p, 341, ` 
col. |, 

The provisions of the Limitation and Code of 
Civil Procedure Amendment Act, 1920, as regards 
a deposit of security in case of an appeal to-the 
Privy (Council do not apply’ where the deoree 
appealed from is one passed prior to the coming inte 
force of the said Act; even though the application 
for the deposit of security is made after it comeg 
into operation, Such a ease is governed by-the 
provisions of the Civil Procedure Code of 1908, [p, 
341, col. 1.7 


Applisation for revosation of sertifieate 
granted by the High Court for an appeal to 
the Privy Corneil), 

Mr, Igbal Ahmad, fcr the Appellants, 

Mr. Nihal Ohand, for Mr. Gtrdharilal: 
Agarwala, for the Respondents, 

JUDGMENT .—Debi Rai and others, who 
are the appellanta in this matter, had a 
desrea passed against them on the 9th of 
Deaember 1940. On the 7th of June 1921 
they made an application that Rs. 4,000, 
then in sxistenee in cash, might be ressived 
acd War Bonds or Government Sesurity 
Notes might be purehased in the names of 
the petitioners. The order that was made 
on that applieation, whieh was, it is tobe 
notieed, within six months from the datg 
of the deeree, was “lay before the Bensh 
eoneerned.” At the next sitting of the 
Beneh .eonserned an applieation was madg 
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that ‘this money ‘might be reseived and 
the order was made. That order was made 


“five. days beyond the period of six months . 


from the date of the desres, It should 
be stated that in the intervening. period, 
namely, on the 22nd of April 1921, the 
` appellants obtained a eertifieate which 
fulfilled the requirements of the law. ‘On 
“the 2tst of November 1921 ‘the respond- 
ents lodged an objestion ‘to the admission 
of the appeal and prayed that the gerti 
fisate of the 22nd of April 1921 might 
- be revoked. The grounds on whieh ‘they 
atked that this shauld be done is, that 
the appellants were out of time-on ihe 
1#th of June 1921 when they made the 
payment into thie Gourt, To obtain an 
ordar on tbis objeetion it is noesesssry fot 
Mc. Nihal Chand, who appears on behalf 
of the respondents, to show that this sase 
ia governed by Ast No. XXVI of 1920. Mr. 
Jahal] Ahmad has put a very sbort answer 
whieh is thir; he maintains that bis deeres 
being of the year 1920 one must look at 
the provisions of the Ast of 1908 and 
Order XLV, rale 7 as it was in ita onamended 
B'ate in the year 1920; and he elaims that 
by virine of the desree having been made 
on the 9th of Daeember-192!), he is entitled 
ay of right to six months from that date 
within which fo make the deposit. He 
then points out that he attended bere on 
the 7th of June whieh admittedly is witbin 
six months, ready and willing to eomply 
with thé terms of the rnieand that it was 
only by the sireumstanes that the prorec 
Bsneh was not sitting on that date,or on 
he 8th or 9th June, that he was unable 
to obtain an order from the Beneh whieh 
would permit hia depositing the money. We 
think tlat this applisation is governed by 
the Aet of 1908. There is no, need, for 
Mr. Iqbal Ahmad to bring himself witbin 
any of the provisions of the Ast of 1920, 
and indeed if he had some within that Act 
he .would have been out of time, In there 
eireumstanses, we are of opinion that tle 
objestion eannot prevail and.that the applies, 
tion on tbe part of the respondenta that the 
sertificate may bareycked must be dismissed 
with ecsts. 
J. P, 


Application dismissed, 
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PATNA HIGH COURT, 
— Ovit Revision No, 366 or 1921. 
e January 10, 1922. 
Present :—Mr. Jaatias Coutts, 
and Mr. Justiss Ross. 
AJODHYA MAHTON AND ANOTHKR— 
PETITIONERS 
+ versus 
Musammat PHUL KUER— 
Opeosite Party. 
Oivil Procedure Oode (Act V of 1998), s 151, 
O.IX, r. 18—Limitation Act (IK of 1998), Sch, I, 
Art, 164—-Ex parte decree—Refusal to set aside— 


Appeal—Application to set aside ex parte decree — 
Inherent power of Court to extend time. 


No appeal lies from an order purported to have 
been passed under sertion 151, Civil Procedure 
Code, refusing an avplication under Order IX, 
yale 13, Civil Procedure Code, to sət aside an ex 
parte final decree in a mortgage suit. [p 842, col. 1.) 


“A Court is not entitled by purporting to ast 
under section 15" of the Sivil Procedure Code to 
extend the period prescribed by Article 164 of 
Schedule I tothe Limitation Actforan application to 
get aside anew parts decree [p %4’, col 1.1 
- Gadi Neelaveni v Narayana Reddi, 53 ‘Ind Cas. 847; 
43 M. 94; 87M L J. 509: 26M L. T.377; 10 L. W. 
606; (1920) M. W. N.19, referred to. 


Anplisation for revision of an order of the 
Distriet Judge, Gays. 

Mr. Atul Krishna Roy, for the Petitioners, 

Mr, Bimola Charan Sinha, for the Opposite 
Party. 

JUDGMENT. 

Ross, J—This is en enplieation for 
revision of an ordar passed by the learned 
Distrist Judge of Gaya allowing an appeal 
from an order passed by the Subordinate 
Jadzge by which he rajested an applisation 
under Order IX, rile 13, to set aside an 
ex parts final deeree ina mortgage suit. Jt 
appears that in this applisation, whiah was 
made long after the time limited by Artiale 
164 and whish was expressed to be an 
applieation under, Order IX, rule 13, two 
grounds were taken: (1).that no notice had 
bsen served on the .applieant, and (2) that 
the applisation for final decree was barred 
by time. The latter ground is not 
appropriate to an applisation under Order JX, 
rule 13,and would not provide a reason for 
the Court to exersise its power under that 
rale, Apparently, for this reason there ia no 
referense to that part of the applies’ ion 
inthe deeision of the Snbordinate Judge. 
He deals only with the question of ths 
service of notios and finding that this servieg 
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was proved be dismissed the apphsation on 
the merits. The Distriet Jndge, while 
agreeing with the finding of the Subordinate 
Judge as to the servise of notiee, asted under 
eestion 151 of the Oode and set aside the 
ex parte deeree on the ground that when it 
was passed it was barred by time. 

Now, if it is taken that there was an 
application before the Sukordinate Judge 
under section 151 of the Oode then his 
judgment must. be read as having refused 
{hat application and against that refusal no 
appeal Jay to the Distrist Judge.- But there 
is authority for the view that sestion 15} of 
the Code oannot be ured in this way Gadi 
Neclavent v. Narayana Reddi (1).) . Moreover, 
a defnite period ‘of limitation has heen 
preseribed by Artiele 164- of ‘Sohedule I to. 
the Limitation Aot for an applisation to sat 
aside an ex. parte deeree. and the Court would 
not be entitled, by purporting to ast under 
section 151, in effeet to extend that period. 
I wonld,. therefore, . allow this applisation 
with ooste, set aside the order of the 
Distriet Judge and restore the order of the 
Subordinate Judge. Hearing fee two gold 
mohurs, 

Coorrs, J.— 1 agree. 

J. P, Ah MJ, 
Application allowed. 


(1) 53 Ind. Cas, 847; 43 M. 94; 37 M, L.J 
599; 26 M. L.T, 377; 10 L, W. 606; (1920) M. W. 
N. 19, 


-OU DH JUDICIAL COMMISSIONER'S 
COURT. 
Oivit Ravision No. 56 or 1921, 
May 51, 1921, 
Present:—Mr, - Dalal, A, J. O. 
Babu HAZ ARI ee eee 
APPLIOART ` 
VETEUS 
Tre SEORATARY or STATE ror 
INDIA In COUNOLL raroven 
DEPUTY COMMISSIONER; 
l LUOKNOW - Deve. .nt— 
“ OPPOSIT», Pant 
t — Act (IX of 1890) ,: ‘s. 12 (2)— Rish Note, 
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‘form of, effect of—Consignor, — of—Price 10) 


consignment lost, suit- for— Neglect or theft by Rail- 


way Administration— Burden of proof. - 


The responsibility of a Railway Company. in 
carrying goods ia limited under eection:72 +”. of the 
Railways‘Act in accordance with the; terms of the 
Risk Note filled up and signed by the consignor, 
[p. 848, col 1.] 

Toonya Ram v. East Indien Railway Company, 80°C, 
257; 7 0, W. N. 370, referred to 

In a suit for price of a consignment belonging 
to the plaintiff and lost after transit in tlie Parcel 
Office of the Railway Company and in respect of 
which Risk Note Form B har been filled up, 
if the case comes within the exception mentioned in 
the Risk Note, the burden of proving wilful neglect 
or theft be iaa Railway Administration or its servants 


lies on the plaintiff. [p. “44, col. 1.] 

East Indian Railway Company v. Nathmal Behari 
Lal, RA Ind Cas, 80; 79 A 418:15 A.1., 7”. 221 and 
Bombay Baroda & Central India Railway Company 
v. Ranchhodlal Chhotalal and Company, 57 Ind. Cas, 
516; 43 B, 769; 21 Bom. L. B.779, referred to. 


Applisation against a desree of the ‘Judge 
Small Oause Court, Lucknow, dated the 26th 


February 1921. 


Mr. A, K. Ghosh, for the Applicant. 

The Government Pleader, for the Opposite 
Party, 

JUDGMENT. This ia an apblisatioñ in 
revision from an order of the learned Judge 
of the Court of ‘Small Oauses at Lusknow 
dismissing the plaintiff's suit against the 
Oudh and Rohilkhand Railway Oompany for 
pries of a sonsignment belonging to ‘the 
plaintiff and lost, after transit, in the Pareel 
Office of the Railway Oompany here.’ The 
plaintiff i is bound by the terms of what is 
known as “Risk Note Form B.” It has 
been repeatedly beld that the responsibility 
of a Railway Oompany is limited under 
sestion 72 (2) of the Railways Aet in aesord- 
anee with the terms of this Risk Note. This 
point was earefully eonsidered in’ 1902 by 
the Caleutta High Oourt in Toonya Ram v. 
Hast Indian Railway Company (1). -Tła 
learned Jndges sousidered all the ease: ‘law 
on the subject up to that date and pointed 

out that the eonsignor paid a spesial reduced 
rate, instead of the ordinary tariff - rate 
shargeable for the sonsigoment ‘in question 
and it was in consideration of -his being 
allowed to pay speeial redused’ rate that™ he 
undertook to hold the Railway Oompany 
harmless and free from all responsibility for 
any loss, destruction, deterioration or damage 
of the-suid consignment. In that sase also 


(1) 60 0, 257; 7 0, W, N, 870. 
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as here the whole sonsignment was missing. 
The learned Counsel for the applicant pointed 
ont that in the ruling quoted above the 
further words of the Risk Note were not 
sonsidered. Those words are “ exeept -for 
the loss of a complete sonsignment or of one 
or more complete paskages forming part of 
a sonsignment due either to the wilful 
veglest of the Railway Administration or to 
theft by or due to the wilful negleet of its 
servants.” It was argued on behalf of the 
applicant that his ease same within the 
exesption, If it same within the exeeption 
the barden lay on him to prove that the 
loss was eansed by theft or by the wilful 
regleat of the Railway Administration or i's 
servants, There is no .sush proof on the 
rcoord. Ib was pointed out that the plaintiff 
a stranger eonld not possibly obtain aaah 
proof, but sush are the terms of his sontraet 
aud he is bound by them. In Hast Indian 
Railway Oompany v. Nathmal Behari Lal (2) 
the Allahabad High Court held that the 
burden of proving wilful neglect or theft by 
the Railway Administration or its servants lay 
on the plaintiff, This was approved by the 
Bombay High Qourt -in a sase reported 
as Bombay” Baroda & Central India 
Railway Oompony v.. Ranchhodlal Ohhotalal 
and Oompany (3), The learned Counsel for 
the plaintiff quoted various rulings whish 
deal with the first elàuse of seation 72 of 
the Railways Ast and not with the sesond 
elause ander whieh a -eontraeat in terms of 
Risk Note B was validated. The law on the 
subjest is very elear and the lower Oourt’s 
finding is based thereon. I dismiss this 
application with sosts, 


J. P. Application dismissed. 


(2) 39 Ind. Cas. 130; 89 A. 418; 15 A. L. J. 321. 
(3) 52 Ind. Cas. 556; 43 B. 769; 21 Bom. L. R. 779. 
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” desree against all the defendants, 


MADRAS HIGH COURT. 
Orvin, Revision Petreion No. 780 or 1920. 
August 28, 1921. 

Present : —Mr. Juaties Krishnan. | 
NARAYANASWAMY IYER—Puatntirs 
PETITIONER 

l versus 
DORAISAWMY PATHAR AND OTARRE 
— DerenpaAvTs— RESPONDE “TS. 


Ex parte decree—Defendants, saveral——Decree not 
joint or indivisible -Decres, whethar can be set aside 
against all defendants on application by some —Civil 
Procedure Oode (Act V of 1908), 0. IX, r. 13, proviso, 
applicability of. 


Where in a suit to obtain possession of separate 
items of property from separate sets of defendants, 
an ew parte decree is passed which is not joint and 
indivisible, a Court is not justified in setting aside 
the decree against all the defendants merely upon 
an application by some of them. 

In order to render the proviso to rule 13 of Order 
IX of the Oivil Procedure Code applicable, the 
guiding factor is the nature of the decrae passed, 
and not the fact that there were one or more issues 
in the suit common to all defendants. 


Petition under sestion 115 of Aat V of 
1908, praying the High Oourt to revise the 
order of the Third Additional Sabordinate 
Judge, Tanjoreat Mayavaram, in J. A, 
No. 333 of 1920 in Original Suit No, 31 of 
1919, dated the 9th Oetober 1920, 

Mr, 0. A. Seshagtri Sastri, for the Peti- 
tioner. 

Messrs. K. Bhashyam Iyenger and T, E, 
Vijtaragavulu Naidu, for the Respondents. 

JUODGMENT.—The point taken in this 
revision pètition ia that the ez patie desrea 
should not have been set aside against those 
defendants who did not engage Mr, Sitarama 
Sastzigal as their Vakil, as the reason for 
setting aside the ex parte deerae against his 
elients. vis, his illnese, will not apply in 
their sase. The point is obviously sorrest, 
but the lower Court has apparently asted 
under the proviso to Order IX, rule 13, Civil 
Prosedure Code, in setting aside the whole 
It seems 
to me this ia not a saso that falla within the 
proviso, The suit was one to obtain posses- 
sion of separate items of properties from 
separate sets of defendants and the eg 
porte deeree was not a joint and indivisible 
deereo. The fact that one or more eom. 
mon issnes arose in the ease in whieh all 
the defendants were interested is not the 
guiding ‘faster for the applicability of the 


344 
SYAHIDIN b, JAGaN N.TH, 


previsc, but the nature of the deeree itself 
that is passed, 

The desree should not, therafore, have 
been teb aside against defendants Nos. 14, 16, 
17, 41, 47,52, 60 and 61, It is possible those 
defendants may apply hereafter and show 
eause themselyes why the sw parte deeree 
should be set aside in their favonr but, till 
they do so, the desres must ba maintained 
against ihom, 


The sivil ravision | petition is allowed and 
the order cf the lower Court varied a3 
stated above: petitioner wll have his 
eostas (Ê this Nivil revision petition from tha 
respondenta. 


M- 6. P, 


W.C a. & N. B, Tetition allow-d. 


OUDE JUDICIAL OOMMISSIONERS 
OOURT, 
Civit Ravision No. 102 of 1921. 
August 17, 1921, 
Present Mr, Wazir Hasan, A. J. C. 
Musummat SHAHIDAN AND ANOTHER — 
PLAINTIFFS — APPLICAVTS 
verius 

JAGAN NATH AND OTHFRS-—-DREFINDANTS 
— Operos Te Panty. 

Jurisdiction, determination o}—Plaint allegations to 


be looked at - Compensation, suit for—Provincial Small 
Cause Courts Act (IX of 1887), Sch. II, Art, 35 (ii). 


The jurisdiction to try a suit must prima facie 
be determined with reference to the allegations 
contained in the-plaint, [p. 344, col. 2,] 

Where a suit is brought for compensation on 
account of such alleged unlawful acts of the defend. 
ants as would constitute an offence punishable under 
Chapter XVII, Indian Penal Code, the case falla 
within Article -5 fif., Schedule [i of the Provincial 
Small Cause Courts Act, and is not cognizable by a 
Small Cause Court, [p. 345, col, L] 

Ram Prosad ‘Pramanik v, Sricharan Mandal, 41 Ind, 
Cas. 276; 21 C, W. om 1109, 27 O. L. J, goa; referred 


to. 
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Application against the order of the Munsif, 
Bilgram, sitting as Judge, Small Oause Ocurt, 
dated 9th April 1921, 

Mr, Wasi Hasan, for the Applicants, 

` Mr, Ghulam Basan, for the Opposite Party 
Nos, 1 6. 

JUDGMENT.—This is an  applisation 
under sestion 25 of Aet IX of 1837 from 
the desision of the Munsif of Bilgram 
dated 9th of April 1921, The applisation 
arises out of a snit brougbt' by the appellants 
for recovery of a certain amount of competsa- 
tion on seesount of the unlawful asts of the 
defendants in eutting down sertain : trees 
belonging to tbe applicants. 

The suit was registered in the Register of 
Oivil Suits and prosseded with as. sueh up 
to the 6th of February 1921. On that date, 
in the presenee of the Pleaders for the 
parties, the learned Munsif resorded an order 
that the ease be tried on the Small Cause 
Oourt side of his Oourt. After this, both 
parties produeed evidense and the learned 
Munaif, by his order of the date already 
mentioned, dismiased the plaintifi’s olaim. 

It is argued before methat the snit was 
not eognizable by a Small Oause Oourt 
and should have been eoneluded, as it was 
commensed, on the Ordinary Oivil Side 
Juriadistion of that Oourt. The suit would 
be sognizable by a Small Oanss Oourt 
under sestion 15 of Ast IX of 1887, if it 
were not to fall under one or the other of 
the Hxeeptiona i in the Sehedule, 

It ia sontended that it does . fall andes 
Article 35, slause (ič), of the Sehedule to 
that Ast, and in support of the sontention 
relianee is plased upon a desision of a 
Benoh of the Calentta High Court in the 
ease of Ram Prosad Pramanik v. Sricharan 
Mandal (1). 


Ib is settled law that the jarisdistion 
tc try a suit must prima facie ba determined 
with referenos to the allegations sontained 
in the plaint, In the present ease paragraph 
3 of the plaint stated that the defendants 

"in the month of July 1919 without the 
permission of the plaintiffs” sut down the 
trees and ‘appropriated them towarda their 
use” In paragraph 4 it was stated: “That 
by this nunlawfal set of the defendants the 
damage and injury to the rights of the | 


(1) 41 Ind. Oas. 276; 21 0. W, N. 1109; 97 C. I. J; 
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plaintiffa is obviously deemed, henes the 
necessity for. instituting the suit arose.” 
There ean be no doubt that the aots 
alleged to have been sommitied, by the 
defendants and set forth in paragraphs 3 and 4 
of the plaint would sonstitute an offense 
of misahief or theft both of whish -are 


punishable under Chapter XVII of the Indian ~ 


Penal Code. This being s3, the sses would 
seem to fall within olanse (sf) of the 
Articole. already mentioned. 1 should bave 
hesitated to take this view of the ease but 
for the authority already referred to. 

I, therefore, sllow the application, set aside 
the judgment and the deeree of the 9th of 
April 1921, and direst that the sasa be tried 
on the Oivyil Side of the Oourt of the Munsif, 
Bilgrem. fn view of the sonduet of the ap- 
plisants in having agreed to produce their own 
evidense and eross-examined the witnesses 
produced on behalf of the defendanta I. do 
. not think they are entitled to any-sosts, 1 
would, therefore, make no order as to sosts in 
this Ccurt. 


— Application allowed, 





MADRAS H.GH COURT. 
Civit Apprat No, 273 or 1820. 
September 22, 1921. 
- Present + Mr. Justice Speneer and 
x Mr. Justice Ramesam, 
MALLADI VENCATARAMAYYs— 
PralntTi¥#—APPELLART 
“de tersts 
Toe SHORETARY or STATE ror INDI 
In COUNCIL, REPRESENTED BY Tux 
COLLECTOR xp GOVERNMENT 
AGENT, GODAVARI DISTRIOT 
— DEFEN DsanT— RESPONDENT, 
_ Godavari Agency Rules, Rule III, cle. (2), (+), 


Agent acting under, decree of- Suit to set -astde, 
achether maintainable, 


=” 


An Agent when acting under clauses 2 and 8 of — 


rule 111 of the Godavari Agency Rules acts as a 
Court, and no ‘sfiit Hes against him for what he does 
as such-Conrt. 


INDIAN OASES, 
MALLLDI VENOATARAMYYa 0. SEORETALY OF 8TaTS FOR INDIA, 


$45 


GOKUL PRASAD U. KAILABH NATH. 


Ramachandra Rao v. Secretary of State for India, 
81 Ind, Cas, 310; 39 M. 808, distinguished. 


Appeal against a desrea of the Court of 
the Government Agent, - Godavari District, 
Dis, No, 325 Ag, of 1920, dated the. 2nd 
September 1920, rejesting the plaint -pre- 
sented by appellant against respondent. 

Mr. P. Narayanamurthi, for the Appellant, 
. Mr. O. Madhavan Nair (Governrrent 
Pleader), for the Respondent. S 

JUDGMENT.—The Agent when nating 
under elauses 2 and 3 of rule :Il of Goda. 
vari Agenoy Rules astsd as a Court, and no 
anit lies against a Oourt for what it docs as 
wanoh Ocerrt. 

Ramachandra Rao v. Seeretary of Einle for 
India (1) was a deaicion whieh deslie with 
a suit for 6 deelaration. that the set of a 
Deputy Colleetor, who, in. exsess cf his 
powers, debarred s person from being ap. 
pointed under seetion 24 of Aet I of 1889 
(The Madras Village Oourts Ast) to appear 
for a party in a Village Mansifs Oourt was 
void, There the Deputy Oolleetor hed no 
powers, either as á Oourt or otherwise, to 
issue suoh orders, and, eonsequently a snit 
for a deelaration lay under sestion 4: cf the 
Spesifie Relief Act. The desision Aces not 
apply to the fasts of this ease. 

The sppesal fails and- is dianiissed ‘with 
sosta, i 

Mm. 0. P, 7 

NH, Arpeal disminea, 


(1) 81 Ind. Cas, 310; f9 M, 868, r ' 


OUDH JUDICIAL COMMISSIONER'S 
. COURT, | 
Fiset Civin Apera No, 30 or 1921, 
August 10, 1921, i 
Present :— Mr. Daniels, J, O. 
GOKUL PRASAD alias GOPI NATH 
— DEFENDANT— ÅPPELLANT 
versie 
KAILASH NATH——PLAINTI E — 
RasPonc ENT, 
Buidence Act (I of 1872), s 17 — Admisions, 


— 
| :GOKUL PRASAD v, KAILASH NATH. 


— Yalue of—-Joint family, member of, guit for 
possession by, against another member—.Decree, proper 
form of—Mesne profits—Plea not raised—Consent 


: Admissions . are always evidence against the party - 
-appeal, 


who makes them but they are evidence’ which 


‘varies very much in. value according to the circum. , 


stanées anda Court is quite at liberty to reject 
them if it is satisfied fromi other ciroumstances 
that they were untrue. [p, 347, col. 2.] 

Chandra ee v. Chaudhri Narpat Singh, 29 A. 
"184; 9 Bom. Ly R. 267; 2 M. L. T. 109; 17 M. L. J, 
108; 5 C. L. J, 118: 11 0, W. N. 321; 4 A L. J. 102 
CP. ©. and Dharam Kunwar v, Balwant "Singh, 16 Ind. 
675;9 A. L, J.. 7180; 14 Bom. L. R. 485; :1912) M, W. 
N. 641; 12 M. L, T, 95; 16 C. L. J. 80; 89 I, A. 142 
(P, 0. explained. i 

“Where the plaintiff sues as a member of a joint 
family to recover joint family property from the 
defendant, another member of the joint family, who 
claims to hold it adversely, the „proper decree to 
pass is a decree for joint possession of an undivided 
“share in the: property, without mesne profits. [p; 
848, col, 2; p. 849, col. 1.] 

Failure to raise a plea i is not ee to consent. 
Lp. 349,60), 1.) ; 


- Appeal froni a deeree of the Subordinate 
Judge, Luekuow, dated the 23rd May 1921, 

Messrs. Bisheshwar Nath Srivastava, Mahesh 
‘Prasad and ‘Makund Behari Lal, for the Ap: 
pellant. ices 


Mr. Bri j Nath Shargha, for the Respondent. 


JUDGMENT. —This was a suit for 
possession as reversioner of the property 
of Sham Lal, deceased, onthe death of 
Sham Lal's widow, Musammat Ganga Dei, 
whish oseurred in 1918. Sham Lal himself 
died in 1879. A pedigree is given in the 
lower ?Oourt’s judgment. The original 
plaintiff, Laehhmi Narain, was the father of 
the contesting defendant Gokul Prasad. Gokul 
Prasad was living with Musammai Ganga Dei 
and he took possession of the property on her 
death, Lashhmi Narain died on 29th 
May 1920 soon after the ease was instituted 
leaving two sons Kailash Nath and the 
defendant Gokul Prasad altas Gopi Nath 
A separation has. taken plase in the family 
as was alleged in. paragraph 4 of the plaint 
and admitted by the defendant. On Lachhmi 
Narain’s death Kailash Nath was substituc- 
el ae his legal representative i in respest of 
half the property ; the other half devolved 
on the defendant, The substantial defence 
to the suit was that the defendant was 
the adopted son of Sham. Lal and. as sneh 
entitled to the entire property. The learo- 
ed Subordinate Judge finds that no such 
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adoption took plase and has desreed the suit, 


The defendant now appeals. 
Three issues have been argued in this 


l. Is Gokal Prasad the legally - adana 
son of Sham Lal P 
=g. Was the original plaintiff ahh 


Narain estoppsd from quastioning the adop- 


tion É- 

3. Is the saih unmaintainsble: on the 
ground that itis a aunit for partial partition P 

Although, apart from the plan of astoppel, 
the appelant’s whole aase rests on the alleged 
adoption he has not been af all certain what 
kind of adoption he shouli allege. -He has 
variad between an adoption made by Sham 


Lal in his lifetime, whioh was the sase 


whish he first put forward, and an ado. tion 
made by Musammat Ganga Dai to Shan Lal 
after Sham Lai’sdeath. -At least threa in- 
consiatent gases have been pat foward iu his 
Oonrt :— 

(1) An adoption by Sham Lal at the time 
of.the defendant’s birth in November 1876. 

(2) An adoption by Musammat G inga 
Dei in 1883 or-1824 under express authority 
given by Sham Lal before hia death. 

-(3) An adoption made by Ganga Dei 
under the implied authority of Sham Lal, 

“Jt has also been suggested that the 
adoption may have been made by Sham Lal 
in }879 leaving it to Ganga Dei to, perform 
the religious seremonies afterwards, 

The written statement was so absolutely 
vague aa to when the adoption took ; lase 
anto suggest that the defendant had not 
yet deeided what story to adopt. At the 
oral exemination of the parties he had to 
eommit himself to a definite story, but even 
then he was as vague as he could be, The 
ease then stated: was that the adoption was 
made by Sham Lal himself in 1876 or 1877, 
the defendant having been born in Novem. 
ber 1876. It was seid that it was made 
informally, and the seremonies were after- 
wards performed by Musammat Ganga Dei. 
There is no suggestion in this statement of 
any authority having been given by Sham 
Lal to Musammat. Ganga Dei to, adopt t fter 
hig death, ‘On the sontrary, itis said that 
the property vested in the defendant 
immediately on Sham Lal's death and that 
the explanation of Ganga Dei boing resorded 
in the revenue papers as owner was that the. 
defendant was a minor. As the trial pras, 
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‘seceded it besame evident that the saree of 
adoption by Sham Lal would fail and, finally, 
when both parties had ecneluded the evi- 
derse in support of their rerpeetive ares 
and ‘the sesond of the plaintiff's three 
rebutting witnesses was being examined, the 
defendant's Pleader made a statement in 
these terme:—~—‘The adoption was not done 
by Sham Lal but it was done by Ganga Dei 
under the verbal direstions cf Sham Lal 
after his death.” He adde:— “Some time 
after the birth of Gopi Nath, Sham Lal 
took this boy from Lashhmi Narain as his 
own ehild, and brought bim upas his own 
ehild. When he was going to Benares he 
direeted the widow to perform all the oere- 
monies of adoption whish were performed 
by her some, time in 1883 or 1884. Even 
if proof of these seremonies fails I would 
eontend that the adoption by Sham Lal was 
a valid adoption.” 

“This throws overboard altogether the ease 
as to adoption at birth. Sham Lal went to 
Benares in, -1¢78 or 1879, three years after 
the defendant, according to his own assount, 
was born. The adoption, if made by Sham 
Lal at all, is said to have been made on the 
latter date, the main case being that it was 
made by Ganga Dei in 1#83 or 1884 
under : suthority given by Sham Lal. 
This state of the pleadings is alone almost 
suffisierit to- stamp the defendant’s ease 
as false, It is idle to say that he was an 
infant when these events took plase and, there- 
fcre, could not have personal knowledge of 
them, His own statement is that he was 
living with the adoptive mother all his life 
and if the adoption really took plase and if he 
has, been separated - from his natural family 
and owner of Sham Lal’s ‘property ever 
Sinee, it is impossible that he should not have 
heard from her the story of the adoption or 
not known whether it was made in. Sham 
Lals life ‘or after . his death. Of eouree, 
there must be ‘something to serve as a founda. 
tion on whieh tò build up a ease of this sort, 
The foundation in this ease sonsists of three 
statements made by Laehhmi Narain in 18:0 
cr. 1881 shortly ‘after Sham Lals déath. 
There i is ample evidenees both oral and dosa- 
mentary that: Lashhmi Narain filed a parti- 
tion suit and a suit for assount against Sham 
Lal in whieh, among other things, he aoeusod 
Sham Lal of embezzlement. This was just 
abont’ the time that Lashbmi Narain is 
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alleged to have given hia son in adoption to 
Sham Lal. After Sham Lals death the 
enmity sontinned with Musammat Ganga Dei, 
árd Lashhmi Narain tried to get hold of 
Sham Lal's property by setting up an adop 
tion of his son Gokul Prasad, at that time 
an infant, by Sham Lal. The ease then set 
up was that the defendant was plased in 
Ganga Dei’s lap and adopted by Shai Lal 
immediately after hia birth in Norember 
1876. The state cf feelings existing bst ween 
the parties atthe time when this allegation 
was put forward may be jadged by tho fast 
that, though Ganga Dei stood to Lashhmi 
Narain in the position of auot he publicly 
aesused her of unohastity. His attempt to 
gesure the property failed, mutation was 
effested in the name of Ganga vei and she 
sootinued to be the resorded owner till her 
death nearly forty years later, That strained 
relations existed between Laehhmi Narain and 
Sham Lal and that the estrangement was 
eontinued after the latter’s death between 
Lashhmi Narain and the widow has been 
admitted fully by one of the defendant's 
witnesses. It is not rebutted by the faet 
that Sham Lal in 1877 bought Laehhmi 
Narain’s share in.the family house in satisfae- 
tion of a deeree whish he held against him 
and that he afterwards leased the share to 
Lacshhmi Narain in order, as he himself said, 
to prevent the latter besoming rebellious, 
Under these eireamstanees, it is ridienlous 
to suggest that the learned Subordinate 
Jadge was not at liberty to set aside these 
admissions of Sham Lal as having been 
falsely made for a particular purpose or that 
he was bound to treat them as prima facie 
proof of the defendant’s ease. The Privy 
Counoil * never laid down any aueh proposi- 
tion as this, Admissions are always evidence 
agaiost the party who makes them, but they 
are evidenee whioh varies very mush in value 
secording to the sireumstanses and a Court 
is quite at liberty to rejeat them if it ig 
satisfied from other scireumstanees . that 


Boe Chandra Kunwar v. Chaudhry Narpat Singh, 
29 A i84 9 Bom. L.R., 267;2 M, L, T. 109; 
17 M, L. J. 103; 60. L. J. 116; 11 O. W, N. 821;4 A, 
L, J. 102 (P. O.) and Dharam Kunwar v, Balwant 
Bingh, 15 Ind. Cas, 073; 34 A. 898; 16 O. W, N. 678; 9 
A L, d. 780; 14 Bom. L. R. 985; (1912) M. W. N. 641; 
14 M L. T. 95: 16 C. L. J. 60; 28 M, L, J, 200; 891. 
A. 142 (P, 0,)—[Ed.] . 
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they wera untrue, Apart from these ad:n':- 
sions, there is no .evidenee of the alleged adop- 
tion by Sham Lal. 

The foundation of the alternative ease and 
of the plea of estoppel is a transastion whish 
took plase between Ganga Dai and Laahhmi 
Narain in January 1864. At that time they 
had made up their differeness and a registered 
deed, Exhibit A-1, was exesuted between them 
by which (1) Ganga Dei was reaognised a3 
owner of property, (2) she asknowledge 
‘having adopted Gokul Prasad as her son, she 
was at liberty to give any part of the property 
to religious purposes or to make a Will or 
transfer any part of the property to Gokal 
Prasad, (3) Laahhmi Narain renouneed all 
claime as reversioner, This dosument re- 
preser t: a gentine transaction buf it is vary 
far fr:m supporting the defendant's oase, 
It never mentions Sham Lal nor doss it say 
anything about. Musammat Ganga Dei having 
reseived any anthority from her huaband to 
adopt or having adopted the boy as heir to 
her hu band so as to displase herself from tke. 
ownership of the property. This, no doub', 
is why nothing was heard of the albenoative 
9166 until it was developed in the eourse rf 
the evidenop, whish was not resorded till, 
nine or fen months -after the- written state. 
ment was fled. (This ia aa illustration of 
tle evils that arise when eases ara not 
desided promptly). The dosument is mani» 
festly ineonsistent with any adoption. to 
Sham Lal. .. 

This disposes of the plea of estoppel 
whieh is based on this doenment, Lashbmi 
Narain sould not be estopped from denying 
what he never asserted. I nesd say very 
Jittle regarding the .oral evidence of the 
defendant... The learned Subordinate Judge 
bas diteuseed it fully. it is fall of false- 
hoods and ineonsistensies. One illustration 
will-aufiee. Mendi Leal, D, W. No. 2, had 
rashly asserted that Lashhmi Narain was not 
present when the adoption by Ganga Dai took. 
plase. Ithad to be brought to his resolleation 
by a eleverly put question that this woul 
not do. Being reminded what were the esson- 
tials of a valid adoption, he would at onov 
resolleet. that the frst of them is giving by 
thé: natural father, He then prc ceeded. to 
eontsadict his former statement and made an 
explleit statement as. to Lashhmi ‘Narain 
Laving brought the boy in his erma and. 
- phe.d him in the lap of Ganga Dei asserting 
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that he was giving him in adoption. - Taea 
impression whish the evidenee produses on 
my mind is that-it had been made up for the 
oseasion. The fast that the events oesurrsd 
long ago, tn whiah referense has been made, 
merely sonfirms that impression. In many 
places the evidence is too definite to be.the 
result of ganuine memory, I have no doubt 
whatever that the learned Sabordinate Jaige 
has some to 8 sorreot sonelnpion on the faats 
of the ease, 

The plea that the suit was one for part sial. 
partition and, therefore, not maintainable was 
rejec:ed by the learned Subordinate Jadge on 
the groand that it was not taken until the 
time of arguments. Lashhmi Narain died 
quite sarily in the ease and this defens-, if 
Gokul Prasad wished to take it, eoald “awe 
been put forward then and made the sokjeat 
of an isene, The appellant points oat in 
extenuation that during the latter. part 
of the time daring whioh.the ease was pand- 
ing Musammaé Sita, the widow. of La:shhmi 
Narain, was also a party to the suit aa one 
of his legal representatives., She clsined 
the vhole property under a Will and as 
againat her this plea sould not be taken. On 
the diy before the ease was decided she ame 
promised the.ease with both parties, both the 
plaintiff and the defendant agreeing to allow 
her maintenanes, This explanation cogs 
not sover the whole ground as Musar: mat 
Sits was not brought on the resord {ill 5th 
Angust 19.0. Ar, however, the point bas 
been ernsidered by the learned Subordinate 
Judge and the diffianlty is apparent. on the 
fase of the :vesord I sannot refrain from son- 
sidering it. 

The diffisulty arises from the faet that the 
plaintiff has never asserted that there has 
been ary disruption in the joint family 
eonsistiog of Laehhmi Narain and his gong. 
The defendant; no doubt, said that he bad, 
separated from the family. but only on ‘the 
ground of his adoption ss the son of Sham 
Lal whioh has. been found to ba falce. Tne 
plaintiff in paragraph 18 of his replieation 
asserted that the snosstral property ha? all 
along remained in -the joint possession «f. the 
plaintiff and his sons. One of the plai:.ciff’s 
robuttingwitnesses, Shadi Lal, says explicitly 
that-Gopi Nath was not separate from: his | 
father. If Kailash Nath is suing to.resover. 
joint family property against the defendant 
who slaims to hold it adversely it ig difigalt, 
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to see how he ean get more than a desree for 
joint possession, The respondent’s learned 
‘Pleader has euggested that beeause the 
defendant did not raise the plea as to the 
nature cf the deeree till the olose of the suit 
he should be treated as having agreed to a 
partial partition, but failure to raise a plea 
is not equivalent to sonsent. It appears to 
me that the proper desres to pass in the 
osse is a desree for joint possession of an 
undivided half share in the property. 

The lower Oourt, in the view whish it took 
of the oase, has given a desree for mesne 
profits, The appellant sontends, and it seems 
to me rightly, that where the plaintiff as a 
member of a joint family elima possossion 
of ioint family property whieh is in poases- 
sion of another member of the family, even 
tbough that member elaims to hold it 


adversely, no deares for meine profita should. 


be passed. In this view the orcse-objestion 
filed by the respondent as to the amount of 
mesne profits need not be sonsidersd. The 
respondent has also questioned the lower 
Uourt’s deerce in reepeat of costa but on this 
ground also there appears to be no reason to 
interfere. ! 

The recult is thab the appeal is allowed 
to this extent that the deeree for mesne profits 
is set azido and in lieu of a desree for porses- 
‘sion cf an eight-annas share will be sub- 
stitnted a deeree for joint posseyeion of an 
undivided half share, As the main grounds 
of appeal baye fhiled and as the point cn 
whieh the ‘lower. Court’s deoree is beirg 
modified was not taken until the eonelusion 
of the sase, 1 allow the respondest his sosts 
of the appeal, - The appellant will bear his 
own aosts, The sross-objections are dismiss: 
ed but without soste. 


J. P. Appeal partly allowed, ` 
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PATNA HIGH COURT, 
ÅPPEALS riom APPELLATE Deorgres Nos, 775 
AND 776 or 1920, 

January 15, 1422. 
Present:—Mr, Justice Adami and 
Justiee Sir John Buoknill, Kr. 
Kumar MADHEVA SURENDRA 
SAHI AND axnoraeR— APPELLANTS 

versus 
AWADH M SSIRAND orpers— 


RESPONDENTA, 

Bengal Tenancy Act (VIII of 1885), ss. 80 (b), 105, 
183—Enhancement of rent—Non-joinder of parties— 
Receiver appointed by mortgagee of one co-sharer's props 
erty not necessary party~Appeal, second, maintaine 
ability of —Receiver, position of. 


Where a Receiver appointed in respect of an 
eight-annas share of one of the two landlords ina - 
Mouza at the instance of a mortgagee to ensure 
the repayment of a mortgage-debt was not made 
a party toa proceeding under section 105 of the 
Bengal Tenancy Aot for enhancement of rent 
under section 80 (b) of the Act but both the lande 
lords who alone were shown by the Record of 
Rights to have title as landlord were parties to 
the proceeding : 

Held, that it might have been well to allow the 
Receiver to be added as a plaintiff but his absence 
did not vitiate the trial and that the provisions 
of section 188 of the Bengal Tenancy Act were 
complied with in joining the two landlords as 
plaintiffs. [p. 350, cols. 1 & 2.] 

No second appeal lies from the desision of a 
Special Judge settling fair and equitable rent under 
the Bengal Tenancy Act buta second appeal lies 
from the decision of such a Judge regarding the 
maintainability of suits under section 105 of the 
Bengal Tenancy Act, [p. 360, col. 2.] 

A Receiver is entitled to be represented in a suit 
the result of which may be to affect the property 
in custodie legis, Though the appointment of 5 
Receiver may in many cases operate to change 
possession it has no effect whatever on the title of 
the party to the property which is placed in the 
possession of the Receiver. [p. 360, cols, i & 2.) 

Appeals from a desision of the Spesial 
Judge, Saran, 

Messrs. F. Dayal, A. P, Upadhaya, Har- 
nandan Sahay and Bhagwan Prasad, for the 
Appellants, 

Mr. P. N. Sinha, for the Respondente, 

JUDGMENT. 

Apani, J.—These two sesond appeals arise 
out of suits instituted by the eo sharer 
landlords of Mauza Mahmadpur against 
certain of their tenants under seetion 105. 


- of the Bengal Tenansy Ast, 1885, read with. 


sestion 30 (b), and sub-sestion (1), olause (a),. 
of seation 52 of the Ast, — 

It appears that 10 or;l2 years before, the 
suit, af the instanes of a -asrigagas, a 
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Reeeiver was appointed by the Court in 
respest of the eight-annas share in the 
Mauza owned by the father of plaintiff 
No, 2, who is now proprietor of the 
share. The twa ao · aharor landlords joined 
in the institution of the suit as required 
by section 188 of the Bengel Tenancy Ast, 
but did not join with themselves the gak 
who, however, filed a petition asking to be 
made a plaintiffon the 10th August 1918, 
four montha after the institution of the 


suit. No order was passed on the petition 
and the Ressiver did not-appear at the 
hearing. 


‘In both the lower Oourts the objestion 
was raised by the defendants that the 
failare to join the Ressiver as a plaintiff 
dn the suit was a bar to the maintainability 
‘of the action, 

The Assistant Settlement Officer overruled 
the objeation and settled fair and equitable 
‘rents. On appeal the Spesial Judge set 
aside- the order of the lower Court holding 
that the suits were not maintainable, as 
the Resesiver was a nesessary party to the 
applieations. 

It -is contended’ before us’ that, in the 
‘siréumetanses of ‘the ease, the Reseiver was 
pot a nesessary party .and I am of opinion 
that the sontention is-sonnd. 

: There was nothing before the lower Courts 
to. show what were the powers and duties 
‘of the Reseiver. under. the order of the 
Oourt whieh appointed him; ordinarily, bis 
funstion' would: be to sollest rents and 
otherwise safeguard the property in the 
interest of the mortgagee; and in the absenee 
of. evidense on the point the Trial Court 

was -folly justified in rejecting the obj6stion. 
There ean be no doubt that if the Reseiver 
had been appointed in the eourse of a suit 
in whieh the title of the eo-sharer’ landlord 
fo a share in theestate was in dispute, it 
would have been absolutely nesessary to 
join him as a party to the proseedings under 
gestion 105 assording to ‘the requirements 
of sestion 158, ‘but ‘in “the present -sase 
ther was‘ no dispute as to the title of 
plaintiff No, 2; the Reseiver was appointed 
merely to ensue ‘the re payment of a 
tiortgage-dabt. -The Reeciver “had no title 
to the property nor interest in’ “ibs. though 
appointed long before the final publication 
of the Reeord of Rights, his name is not 
entered in thereeord as having any interest 
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at all in the estate, The —— — 
landlords are the plaintiffs. 

‘ The Reogiver: is entitled to be ——— 
in a suit-the result’ of whieh may be to 
affest the property in custodia legis, but 
here no attempt has been made to interfere 
with the right of the Reosiver to the 
property ontrusted to his sare, Though 
the appointment of a Reseiver may io many 
eases operate to abange possession it has no 
effest whatever on the title of the party tothe 
property whishis plased in the possession of 
the Reseiver. 

Sestion 188 of the Bengal Tenansy Ast 
requires that all the eo sharer landlords 
should ba joined as parties in prosesdings 
authorised to be taken by a landlord under 
the Ast, and, in my opinion, the provisions 
of the Act have been somplied with in 
joining the two plaintiffs who alone are shown 
by the Resord of Rights to have title as land- 
lord. It might hava beea well to allow the 
Receiver to be added as a plaintiff but his. 
absense does not vitiate the trial. 

lt has been urged by the respondents 
that no sesond appeal liss from the deeree 


“of the Spesial Judge in appeals from deoi. 


sions settling fair and equitable rents. In 
the present oases, however, the sesond appeals 
Settling fair and 
equitable rents, but from desisions regarding 
the maintainability of the suite, and sesond 
appeals do lie from desisions of this. 
nature, 

` The appeals must be allowed with. Rata. 
The desrees of the lower Appellate Court: 
are set aside, and if is dirested that thé 
appeals be re-heard by the learned Spesial 
‘Judge onthe merits and be desided assording 
unto law. 


BUOKNILL, J agres. 


J. P, 
Appeal allowed, 
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NAGPUR JUDICIAL COMMISSIONER'S © 


: OOURT, 
Orvin Revision No 99 or 1921. 
Desember 20, 1921, 
Present Me. Halifax, A. J. O. 


RAMCHANDRA FATH—Derenpinr No, 1 


— APPLICANT 
TETES 
SHRI OHAR AND OTHERi—-PLAINTIEF AND 
DøereapanTt No, 3 — NON- APPAIGANTS, 


Specific Relief Act (I of 1877), s. 9, applicability of 
—Quster of co-owners—Joint possession with trespasser 
—Parties —Oivil Procedure Code (Act V of 1908), s. 115 
— Other remedy open—Revision— Powers of High Court, 


Section 9 of the Specific Relief Act applies to the . 


case of a co-owner of property seeking to be restored 
to possession jointly witha trespasser of property 
from which the latter has ousted his co-owners along 
with him, even though these co-owners do not claim 
possession of their shares. [p. 354, col. 1] 


Hari Narain (Nama) Das v. Elemjan Bibi (Sheikh 
Naju), 23 Ind, Cas. 618; 19 0. W. N. 120; 19 0. L. J, 
117, not followed. 


Atiman Bibi v. Sheikh Reasat, 28 Ind. Cas. 570; 19 
CO, W. N. 1 17, referred to. 

A co-owner not joining in a suit for possession 
under section 9 of the Specific Relief Act is nota 
necessary party to the suit p. 25%, col. 1.) 

Revision should ordinarily not be granted even in 
a case in which no appeal lies, if some other remedy 
is provided which can be called reasonably efficacious 
in respect of the circumstances of the particular case. 
But in cases where some other remedy is provided, 
if the decree is wrong and the slower remedy by 
regular suit will still leave the person suffering 
injustice and undue hardship, the revisional powers 
of a High Court should..be exercised in favour 
of the person suffering injustice. [p. 351, ool, 2.] 


- Revision of an order of the First Muneif, 
_ Nagpur, dated the 19th January 1921, in 
Oivil-Snit No, 65 of 1920, 

Mr. G@. R. Pradhan, for the Applicsant. 

Mr. V. N. Bapat, for the Non-Applicants. 
' ORDER,—The plaintiffs were in possession 
of the whole of the field in dispute. Their 
possession of a two-thirds share was on their 
own aseount and of the remaining one-third 
was on behalf of one Saku Bai, a relative 
of both parties, They were dispossessed 
by the first defendant, and within six months 
of that dispossession filed a sedit under 
seetion 9-of the Speesifie Relief Act elaiming 
to be restored to possession of the whole field. 
Saku Bai refused to join them in bringing 
the suit: and they impleaded her as ‘a 
defendant. In that sapasity she pleaded 
that the field had been divided between 
fhe parties about the time of the alleged 
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dispossession, half being given to the first 
defendant, one-third to the two plaintiffs 
jointly and one-sixth to her, dnd that sinee 
the partition eaeh share was in the separate 
possession of the party to whom it had 
been allotted. She deelared that the suit 
was entirely false and refused to have aiy- 
thing to do with it. The first defendant 
took the same pleas of fast, whieh, however, 
were found to be untrue. Ths learned 
Munaif held that the plaintiffs and Saku 
Bai were in exslusive possession df the 
field within six months of the institution 
of the suit, and passed a desree ordering 
that the first defendant’ was to pnt the 
plaintiffs and Saku Bai in joint possession 
of it. The first defendant has applied for 
revision of this deeree. 

A preliminary objection was taken on 
bébalf of the non-applieants that this Oonrt 
cught to refuse to grant revision beeause 
another remedy by regular suit is open to 
the applicant. This objestion is based on 
the analogy of seetion 115 of the Civil Pro. 
eedure Code which allows revision only in 
favour of an aggriev:d party who has no 
remedy by way of appeal. I agree in the 
proposition that revision should not ordi- 
narily be granted, even in a sase in whish 
no appeal lies, if some other remedy ia 
provided whioh ean be salled reasonably 
effieacious in respect of the eireumstances 
of the particular case. But here, if the 
deeree is wrong, the slower remedy by 
regular ruit will still leave the applisant 
suffering injustice and undue hardship, and 
this is suffieient to eall for the exersiae of 
the revigional powers of this Court in his 
favour. : ; — 

It is poerfeotly slear that the plaintiffs 
are not entitled to possession of Saku Bai’s 
share, and: that she eannot be foreed to 
‘take possession of that- share against her 


‘will. ‘It appeare that they have been put 


in’ possession of the whole field, a third 
share being -held: by them on behalf of 


La 
, 


"Saku Bai, at least nominally. It is ~ not 


‘easy ` to ‘see how: this eould be done: unless 
Saku: Bai-joined in the applisation for 6re- 
‘ution; though‘ edmpelling: her to ` take 
‘possession: through: the plaintiffs is perhaps 


“rio more’ diffieult:- to undérstand than foreing 


a deeree for possession on -her, What -bás 
in effect been done is to remove -the first 
defendant from possession of her share, 


352 
RAMOMANDRA FATE v, SRIDHAR, 


whish be held with her consent, and to 
put in the plaintiffs to hold her share on 
her bahalf, not- cnly withont her sonsant 
bat against her expressed . wishes. The 
position is impossible, and the plaintiffs 
must af -least: restora Saka Bai’s third 
phare -to the position -in which if was 
boafore the exesution of their deersa, whioh 
is that of the firat defendant. If Saku Bai 
is eontent to leave it there, the plaintiffs 
have eertaioly no right to prevent her do- 
ing Ro. 

It ia farther urged on bahalf of tne first 
defandant that n> deeres at all shoald hava 
bean pazsed and the sait shonld. bava been 
dismissed for the reason that sasiion. 9 of 
the Spoesifie Relief Ast sontemplates-only a 
suit for exelasive possession by the plaintiff, 
not one far joint possession by them with 
‘one -or more of the defandints or gema 
third party. Too plaint does in fac} pray 
-for exelusive pcsiession of the whole Gold 
to.be given to the plaintiffs, Tais is, of 
-ecayae, incompatible with the, admission in 
ithe same dosument that - “Saku Bai was 
in joint possession throngh and with them 
of a third share .and. that she refused to 
join in the suit, and ‘the lower Oourt would 
perhaps have been justified: in dismissivg 
-the suit on the ground that the plaintiffs 
bad failed to show that they were entitled 
ko the relief they olaimod. . Sugh a desree, 
however, would sertainly not bə propar at 
‘this stage, and the suit must ba regarded 
as ono for joint possession with both or 
‘either of the aaa of a two thirds 
-share in the field. 

. In Hari Narain " Nama) Das . v. 
Elemian Bibi (Sheikh Naju) (1) the 
. three plaintiffs sued ` for- joint poasgession 
of land, but in the course of the sait the 
third plaintiff, who. aosording | to the plaint 
.was entitled toa half share in -the property 
withdrew from the suit, leaving the other 
two slaiming joint possession with the de- 
.fendants of. the remaining ‘half share. In 
diseussing the question whether the possen- 
_sion of.whieh -sestion 9 of the ‘Speeifio Relist 
. Ast speaks insludes joint possession, : Stephen 
| and Chatterjee, JJ.,-said: “We havs to deside 
„ię without the assistanse of any authority, 
. Looking. at the worde of the sestion as 
, they etend,- we „are of opinion. that they 


> (1) 28 Ind. Cas. 618; 19 ©. Wi N. 120; 19 ©. L. J. 
Jy ; 
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posaezsion and the 
to grant joint 


refer to exslnsiva 
Court had no jurisdiestion 
possession under the sastion, We have 
treated the ease as bsing one where 
a party seaks possession of his share only 
of property from whioh ha himself and 
hie oo-sharers have basn dispossessed and 
it is insompetent for the Court to give 
possession of the whole of ths property 
in sush a gase,” 

Mr. Justies Chatterjas was also ona of 
the two Judges who desided the cise of 
Atiman Bibi v. Sheikh Re tsat(2) jast two'years 
later. That hae bsan sited as propounding the 
cootrary view to that taken in the sase 
previously mentioned. The earlier oasa is, 
howsver, mentioned and distinguiahed in the 
later on the ground that in the formar. dis- 
possession was of the whola-aod possassion 
was alaimed in respest of a part only, 
but in tha latter diapossassion was of a 
pict only and possession was alaimed 
of thas part, as it was a suit by one oo- 
owner agaiass all tbe others, who had 
ousted him from his share, Thess two oases 
are the only jadisial aathority I haya been: 
able to findon tha point, 

The fasts in Hari Narain (Nama) 
Das v, Elemjan Bibi (Sheikh Naju) (1) 
are exaatliy. similar to thoss of 
the present sase, exospt that the oo- 
owner: with the plaintiffs in that sase 
was not a party to tha suit af all, and 
the.. ao owner with ,them here is a; go- 
defendant . with the trespasser. . 1. find 
myself, however, with the greatest respect, 
unable to follow this raling. Reading the 
words of sestion 9 of the Spasifa Relief 
Ast with anxious sare, I hava failed to 
find anything in them that would-saggest 
that they are not meant to provide far 
one oo-owner wrongfully onsted from 
possession by a stranger obtaining redress ` 
unless the so-owners who have beeu ousted 
along with him joined in the suit. Tha 
others may not wish to olaim possession 
for a variety of reasons, but that ought 
not to deprive the one who doas of his 
remedy. A stranger might hold a deerae 
against ove of two so-owners for possession 
of his haif share in sartain property.. If 
he took forsible possession of the whole 
property otherwise than in dus eouras. ‘of 


4 


(2) 28 Ind, Cas. 579; WO, W. N, I, 
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law, if would not be worth the while of 
the person against whom he held the 
desrae to join in a suit for restoration 
of possession under asction 9 of the 
Spoesifie Relief Aet, but the interpretation 
put upon that seetion by, the Oasleotta 
High Court would deprive his eo-owner 
of that remedy against an obvious wrong 
whieh, it seems to me, the sestion was 
specially designed to provide. 

I fail also, if 1 may say so with 
due respect, to follow the distinetion drawn 
-between the two eases. In effest it seems 
to me to some to this, that if one of 
several so owners is ousted from possession 
` of his share of property by a person who 
therby gets the whole property into his 
possession, he ean only olaim to be 
restored to possession of his own sbara 
under seetion 9 if the other person has 
a gond title to the remainder; that seotion 
will not help him if the other parson is 
a. trespasser on the remainder as well as 
on his share, It may well be said 
also that with Saka Bai as a defendant 
ani denying the slaim, the csse is more 
nearly analogous to the sesond of the two 
gases mentioned than to the first, Shoe 
ean be regarded as in possession of her 
own one-third share throngh the firs 
defendant, whom she supported, and the 
plaintiffs slaimed possession of their two- 
thirds share against tho firat defendant who 
had ousted them but had left Baku Bai 
undisturbed, 

I hold that the oases to whish 
gestion 9 of the Spesific Relief Ast refers 
inelude the case of a eo owner of property 
seeking to be restored to possession, jointly 
with a trespasser, of property from whish 
the latter has ousted bis eo owners along 
with bim, even though those other so- 
owners do not elaim possession of their 
shares. in this view the desree of the 
lower Court must be set aside and a 
fresh desree must issue ordering the first 
defendant to put the. plaintiffs in joint 
possession with himself of two-thirds of 
the field in dispute, I am of opinion 
that Saku Bai was not a necessary party 
to the suit, but in any oase it . would 
have to be dismissed against her. The 
plaintiffs must, therefore, pay all the aosta 
incurred by her in the lowar Court, 
Against the first defandant they have 


ga 
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suaseeded to the extent of two-thirds of 
their elaim. Toney will, therefore, pay one- 
third of all the sostsinsurred in the lower 
Court other than those of Saka Bai, and 
the first defendant will pay tha remain- 
der. They will alao pay the whole of 
the sosta of the proseedings in this Court, 
in which the Pleader’s fee will ba Ra. 15. 


Application allowed, 


G. R, D. & J. P, 


CALCUTTA HIGH COURT. 
Appzan FROS APPELLArS Decane No, 994 
or 1919. 

November 29, 1921. 

Present: —Justies Sir N., R. Chatterjea, 
Kr., and Mr, Justise Panton. 
BASARAT SARE AR AND ANOTHER — 
PLAINTIFFS -APPELLANTS 

PETEUS ` 
HIRU PRAMANIK aap OTHERS 


DEFENDANT I—- RESPONDENTS, 
Muhammadan Law-—-Minor—Guardian do facto, 
statements of, do not bind minor, 


A de facto guardian under the Muhammadan 
Law has no power to bind the minor by his 
statements or to affect hia interest in the property. 
The statements made by sucha person may, how- 
ever, ba taken into consideration by a Court as 
any other evidence [p. 354, col. 2.] 


Appeal against a desrea of the Subor- 
dinate Judge, Sesond vVoart, Pabna, dated 
the 23rd of January 1919, modifing that of 
the Munsif, First Court at Pabna, dated the 
12th of September 1918. 


FAOTS appear from the judgment, 

Baba Krisna. Kamal Moira, for - the 
Appellants,—The plaintiff is the appellant, 
The appeal arises out of a suit for khas 
poszeasion on deslaration of plaintiff's title 
thereto. One- Kaalabali- was the ansestor 
of the parties, He had four sons, Jaharad- 
din, Birbal, Hiru (defendant No, 1) and 
Ekram, (defendant Nv, 2), . Jahar had three 
sona, Jamir, Jalfat and defendant No, 10 
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Plaintiff No. 1 is Julfat’s son and plaintiff No.2 
is Julfat’s widow. When Julfat died plaintiff 
No, 1 was a minor, He has now attained 
majority, The question is as to the power of 
a de facto guardian to bind the minor by his 
admission. Birbal had amongst others a son 
named Sormanulla. He was the de facto guard- 
ian. He made admissions to the effest that 
the properties were ansestral. The First Court 
held that the minor was not bound by the 
admissions of Sormanulla, On appeal the 
lower Appellate Court has reversed § that 
desision and has held that the minor must 
be bound by the admissions of his de facto 
guardian. Refers to lmambandt y. Mutsaddt 
(1). The mortgage-bond was found to be 
inadmissible in evidenes, it has been proved 
by a boy below 12 years ofage. Refers to 
Womes Ohunder Chatter,ce vy. Ohundee Ohurn 
Roy Ohowdhury (2), Ramani Pershad Narain 
Singh v. Mahanath Adatya Gossain (3). In 
the present sase the lower Appellate Court 
has. proseeded wholly on the admissions of 
the guardian, I would pray for a remand. 

Babu Dinesh Ohandra hay, for the Res- 
pondents.—Thse learned Judge proceeds to 
dissuss whether the properties were. aequired 
with joint funds or not, My sabmission is 
that the appeal is soneluded by findings of 
fast. The Judge has eonsidered the kobala 
itself, I submit the Judge was not influenced 
by the admissions or other evidence either. 

Babu Krisina Kamal Moitra replied 
briefly. 

JUDGMENT.-The question inyolved in 
the suit out of whieh this appeal arises, was 
whether the property in dispute was the 
self-asquired property of one Julfat, father 
of the plaintiff, or whether ıt belonged to 
the family of whieh Jaltat was a member. 

The Goart of firat instanse eame to the 
eonelusion upon the evy.de: ce toat ihe prop- 
erty was sequirea by Juliat aione, The 
Jearned Subordinate Juogs on appesl same 
to a different sonelosisun and usecordingly 
gave a deeres to the plamuit in respest of 
only 1-12th share of the property. 


(1) 47 Ind. Oas. EA 45 C. 876 at pp. 895, 908; 35 
O. L. pA 400; 28 O. W. N. tO: & P. L W. 276 20 
Bom. L. R. 1022; (1919) MW X. ni; & L. W. 515} 
46 L A. 78 (P.O). 

(2) 7 0,.283; 8 Ind, Dec, (w..8.).787. 

(3) 81.0, 380 at p. 384, . 
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The plaintiffs have appealed to this Oonrt, 
Tho learned Subordinate Judge has fonnd 
that the sonsideration for the kobala in 
favour of Julfat eonsisted of money due 
under a mortgage-bond to the family and a 
sum of Re, 40 whieh was paid on behalf 
of the family tothe vendor, The learned 
Subordinate Judge, therefore, somes to `a 
finding tbat the sonsideration was paid by 
the family. He fortber goes on to sonsider 
eertain other doseuments which sontain some 
statements made by one Sermanulla who 
is caid to have been the de facto guardian 
of the plaintifs when they were minors. 
He says that the plaintiffs must be bound 
by the statements made therein ard further. 
cn rays: In all there dceumentr, the cwner 
thip cf the plaintifis and defendants has 
been admittec,” Then he somes to the 
followirg firdirg "in there oirsumstances, 1 
find that the jote was acquired with joint 
fords ard was treated as such by plaintifis 
and defendants. That being so, the plaint 
iffe Lave coly 1:12th share in it.” 

Now, a ce facto guardian under the 
Muhammedan Law bas no power to bind 
the interest of the minor by his statements 
or to affest his interest in the property. 
The statements made by emoh a person may 
be taken into consideration as any other 
evidence. But the learned Subordinate 
Judge says that the plaintiffs must be bound 
by the statements made in the petition, 
Although, therefore, the learned Judge has 
some to the conclusion that the eonsidera- 
tion for the kobala was euppliea by the 
family, it cannot be said that he had not 
taken into eovsideraticn the other dosuments 
rejerred to above in arriving at the’ son. 
elueicu that ibe property was acquired with 
jcint funds and treated as such by tke 
pisin::fis ard detencants. 

Tipe beizg so, the ease must go baek to 
the lower Appellate Court in crder that 
the Jucge may eome toa fresh finding on 
ike point withont treating the statements 
made by the defacto guardian as binding 
on the plaintiffe, and dispose of the appeal 
aseording to law. 

Costs wil) abide the resnlt, 

B, N. 


Oase sent back, ; 
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PATNA HiGH COURT. 

Civic Revisions Nos. 306 anp 318 or 1921, 
January 7, 1922, 
Preseni:— Mr. Justise Dag and 
Mr. Justiae Adami. 

In C. R. No 306 or 192], 
Mohant RAMKISHUN DAS—Perrriongg 
Leraus 
Babu BENI PROSAD AND OTSERS — 
Oprosirz PARTY, 
In C. R. No, 318 or 1921, 
. Mohant RAMSISHUN DAS PETITIONER 
TETSus 


DAULATRAM —OpPPo1TE PARTY. 
Withdrawal and dismissal of suit, distinction 
between— Withdrawal of suit after examination of 
plaintiffs witnesses— Dismissal—Coats—Civil Procedure 


Code (Act V of 1998), s. 115-—-Mésconstruction of rules’ 


—Revision—Jurisdiction-~Patna High Court Rules for 
Subordinate Courts, rr. 37-B, 40, 41, 


No distinction on principle can be drawn be- 
tween the withdrawal ofa suit and the dismissal 
of a suit for default, but where a suit is withdrawn 
after witnesses have in fact been examined on behalf 
of the plaintiff, such withdrawal cannot be said to 
operate as a dismissal for default, and the opposite 
party is entitled to fall costs. [p. 365, col 2; p, 866, 
col, i. 


Nanhilal Agrari v Secretary of State for India,. 


5 Ind. Cas, 770; 1! O. L. J. 217, distinguished, 

A misconstruction of certain rules by a Subordi. 
nate Court with respect to Pleader’s fees is not 
revisable under section 115 of the Vivil Procedure 
Code. [p, 366, col. 1.) 

Appeal from an order of the Subordinate 
Judge, Patna. 

Messrs. P. N, Sinha and N, O, Ghosh, for 
the Petitioner. 


Mr, Siveswar Dayal, for the Opposite 


Party, 
JUDGMENT. 

Das, J.—Thase apoplisations are direosted 
against the order of the learned Subordinate 
Judge of Patna, by whiea he has ealeulated 
the fees payabie to two sets of defendanta 
on the whole value of the suit under rule 
35, The fasts are these: 

The plaintiffs brought a mortgage astion 
against the defendants. The question as 
between the plaintiffs and defendants Nos, 3 
to 5 was one of priority; defendants Nos. 3 
to 5 elaimed ‘to be the prior mortgagees and 
the plaintiffs sase was that they were the 
prior mortgagees. So far as the defendant 
No, 9 is sonserned the sontroversy bstwaen 
the plaintiffs and him was as toa partiealar 
property whieh had been purehased by defend- 
ant No, 9, the oase of defandant No. 9 being 
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that he had asquired a title to the property 
before the mortgage in favour of the plaint- 
iffs. ` 

When the ease aame up before the learned 
Subordinate Judge, the plaintiffs withdrew 
the ease as against defendants Nos. 3 to 5: 
The question arisea whether the learned Sub- 
ordinate Judge was right in assessing sosts 
payable to defendants Nos, 3 to 5 on the 
whole value of the suit. 

Mr. Paraendu Narain Sinha appearing on 
bebalf of the plaintiffs argues that the Court 
was wrong, and he relies upon rule 37-B; 
That rule provides that: “If the sait bs dis- 
missed for default, the amount of the fee to 
be paid to the defendant’s Pleader shall be 
left vo the dissretion of the Court, provided 
that sush fea shall not exesed the moiety of the 
fae ealsulated on the whole value of the sgit 
under rule 35.” Assording to Mr, Parnendu 
Narain Sinha the amount of tha faa payable - 
to the Pleader of defendanta Nos, 3 to 5 
should not have exeseded the moiety of the 
fa) saloulated on the whole value of the snit, 
Tas learned Vakil appearing on behalf of 
defendants Nos, 3 to 5 urges that rale 37, 
paragraph (b) has no application inasmueli 
as the suit was not dismissed for default, but 
aa against this Parnendu Baba relies upon 
the ease of Nanhslal Agrari v. Secretary 
of State for Indsa (1). in that ease, whieh 
was a oase that arose on eertain land ae. 
quisition proseedings, the slaimant applied to 
withdraw the oase and the Distriet Judge 
allowed him to do so but direated him to pay 
full sosta to the Government. Mr, Justice 
Mukerjee and Mr. Justies Teunon same to 
the sonelusion that full sostas should not have 
been allowed. But there is this distinetion 
between the ease upon whioh Parnendo Baba 
relies and this: that ib dogs not appear: from 
the fasts resited in the judgment of Mr, 
Justise Mukerjes that the sase was with. 
drawn after witnesses had in faot bean ex. 
amined on behalf of the petitioner. The 
opposite party has filed an affidavis in this 
Gourt in whieh he swears that the petition of 
withdrawal of the suit was not filed until the 
witneeses had been examiaed on behalf of the 
petitioner. I quite agree that no distinetion 
on prineiple oan be drawn between the with. 
drawal of a snitand tos dismissal of a suit 
for default, but fam unable to say’ that, 


(1) 5 Ind, Oas. 770, 11 0, L, J, 217, 
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where a suit is withdrawn after witnesses 
had in fast been examined on behalf of the 
petitioner that aueh withdrawal operates asa 
dismigaal for default. I am of opinion, there- 
fore, that so far as the order granting full 
sosta to defendants Noa, 3 to 5 is soneerned 
that order is right and ought to be affirmed. 

I baye now to sonsider whether the learned 
Judge was right in awarding full eosts to 
defendant No. 9. The learned Subordinate 
Jcdge relies upon rule 40, but Purnendu 
Babu argoes before us that rule 41 was the 
rule that applied in this ease, and he says 
that the value of the property in whieh 
defendant No. 9 was interested being Rs. 50, 
` the fees awarded to the Pleader of defendant 
No. 9 should have been salenlated with re- 
ferenee to that value. 

Now the learned Vakil appearing on behalf 
of defendant No. 9, argues frst, that if there 
- is apy error in the order passed by the learned 
Subordinate Judge of Patna that error arose 
out of a miseonstruction of the rules relat- 
ing to Pleader’s fees and this O urt onght 
not to revise susah An order as the learned 
Subordinate Judge had eomplete jurit d otion 
to misconstrue these rules. Alternatively he 
argues that it ia nob eatablished that Rə. 50 
was the value of his property. I am of 
opinion that theseargumenis are entitled to 
sueeeed. The question wan a question of eon- 
struotion of rules 40 and 41. Both these rules 
were placed before the learned Subordirate 
Judge and he same to the oonslusion, 
erroneously in my opinion, that rule 40 
applied to this ease, But Iam unable to 
gay that that order is revisable ander testion 
115 of the Civil Prosedure Ocde, 

On the next point whieh bas been agned 
by the learned Vakil E am of opinion that 
the dosument by whieh the defendant No, 9 
purebased the property does not establish 
the value of the separate interest of the 
defendant in the property at the date of the 
suit, There is no evidence before us as to 
what the value of t.e separate interest of the 
defendant was at the cate when the learned 
Subordinate Judge passed bis order, On 
the whole I am of opinion tbat we sannot 
interfere with the order passed by the learned 
Subordinate Judge. 

These applisstions must be refused bat in 
the sireumatances withont costa, 

ADAMI, Ja J agree, 


J. Ps Applications refused, 
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SIND JUDIOIAL COMMISSIONER’S 
COURT, 
First Civiu Aperan No. 1 of 1918. 
Avril 25, 1921. 
Present :—~Mr, Kennedy, J. O., and 
Mr. Raymond, A. J. O. 
Rats HAMBIRKHAN—DeEranpaat 
APPELLANT 
versus 
MURIJMAL ARD OTAERS— PLAINTIFF 
—- RS PONDENTS 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
s. IOA —Sale-deed-~-Oral agreement to prove transac. 
tion to be mortgage, admissibility of-~Kabuliyat and 
lease, unregistered, effect of. 

Where at the time of execution of a sale-deed there 
was an oral agreement that the nominal purchaser 
should 1e-convey on payment and that payment 
should be by instalments, and in consequence of 
that agreement kabuliyats, and afterwards a lease, 
were passed providing for the payment of interest 
and capital but were not registered: 

Held, that the kabuliyatse did not constitute the 
agreement but were ancillary to it, and that the 
fact that they could not be proved as they were 
not registered did not stand in the way of the vendor 
proving that the transaction was only a mortgage, 
as under section ‘VA, Dekkhan Agrioulturists’ Relief 
Act, ® contemporaneous oral agreement could be 
proved even though it had subsequently been om- 


.bodied in a document which was inadmissible in 


evidence, ip. 845, col. 2 ] 
Abaji Annajiv Luxman Tukaram, 8 Bom. L. R. 
653; 80 B. 4.6, referred to, 
tbe 


Appeal from the decision of 
Joint Judge, Sukkur, 

Mr, Futehchand Assudomal, for the Appel- 
lant. 

Mr. Tolasing Khushalsing, for Respondent 
No. 1. 

JUDGMENT. 

Raruonp, A. J. O,~ The fasts of the case 
ont of whioh this appeal arises may be 
bricfly set out as follows :—~Plaintiff-res. 
pondent filed a suit for separate possession 
by partition of the undivided share of the 
appellant Hambir Khan in sertain family 
property. He alleged that on the 26th Feb. 
ruary 191“, bya registered sale-deed, the 
appellant -sold him an undivided share of 
one ADHA six pies in the estate, and that on 
the 24th September :91: by another regis- 
tered sala-deed he sold him his remaining 
share of sight pies in the said estate. On 
the »8h July 1914 respondent leased out 
the whole two annas two pies share to the 
appellant for a period of two years.. In 
Marsh 1915 tha appellant went under ths 
protcation of the Manager of the Bneumber: 
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ed Estates. On the 3rd August 1916 re- 
spondent ealled upon the manager by a 
written notice to give him possession of 
the lands whish he had purshased, but as 
no reply was reseived he filed his suit. 

Appellant pleaded that the transastion 
in question was nob a sale but a mortgage. 
There was an assount between himand the 
respondent and as the latter apprahanded 
that the appellant may take refuge under 
the Manager, he ininsed him to exesate 
what were ostensibly sale deeds without any 
settlement ofthe assount, Farther at the 
time of exesution of the sale-deeds there was 
a .Oontemporansous agreement that the 
respondent would recaive the produse of the 
land and eredit it against the loan, and as 
this produse proved insnuffisient he had a 
lease deed exeeuted by the appellant by 
whieh the latter was to pay a rent of Rs, 600 
to sover the interest on the loan. 

Respondent denied that the transaetions 
were mortgages but admitted that one 
kabultyat bad been exeanted by whieh he 
agreed to resonvey the property to the 
appellant on reesiving, the purshase monay 
within thres years. Admittedly there two 
kabuliyats were not registerad, aad the 
lower Oour: held that the apoellant was 
presluded from giving ora! evidens3 of ita 
sontents, as in its view any oral agraament 
arrived at between the pirtiesin rasoast of 
the transaction was embodied in the kabul. 
yata aseording to aprellant’s written atate- 
ment, and as they were urregistered, they 
were void and of no effest. It, therefere, 
same to the sonelusion that the transactions 
‘were sales and that the respondent was en- 
titled to a preliminary desres for partition. 

Now by his plaint the respondent deseribed 
appellant as an agrieuliurist. Admittedly 
after the exeention of the sale deeds the 
lands remsined in the possession of the 
appellant, Admittedly also, no astual pay- 
ment was made at the time of the exesution 
of the sale-deeds, though they resited the 
amount of the eonsideration, and equally the 
ascount between the parties waa not settled 
when the sale-deeds were exeeuted. The 
market value of the land in suit is doseribed 
as Res, 15,000. 

In paragraph 12 of his written statement 
on whieh the lower Court has mainly relied 
appellant stated that in oonsideration of the 
amount due byhim onthe dealings he had 
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with the raspindsnt, ths latar apperashed 
him throag¢h othars 6) axasate a sraditiorzl 
sila-deal ia his favjae whish would ra mata 

as a mortgaga-deod in foraa, Assordingly 

the plaintiff, without settling any assoant, 
got a dasi exesated by the defendant as 
allagad in tha plaint, In order to make the 
defendant sure of his mortgage two agras- 
manta wea alga erso] at the tine of tha 
dəsanaat T am inslinal ts tha view that 
the iadasonans for the apoallant to exasuta 
the aale-deel was soma aoutamporausous oral 
arrangem3at arrived at batwaan the pirties 
and even if thia oral agresment wara em- 
bədied gsubsayuently inthe two kabuliyats 
referred to, that would not prevaat tha 
appellant from giving svidenss of it, ani 
this is slearly reso%gniz31d by saation 10.A 
of the Dakkhan Agrieulturists’ Ralief Aat. 
In the aasa of Abait Annait y, Lux nar Tuša. 
ram (1) Sir Laiwranas Janking mada tha 
following observations. “Tha froqusuoy of 
the somolaint that agrisultarists ara entrap oad 
into the exasation of dooumants of sale in the 
balief that the right to radeom still remains 
with tham, leads usto expras3 tha hops that 
there may be early legislation whieh willenable 
the Courts, at least where an agrisulturist is 
eonserned, to investigate and determina the 
real natura of ths tradsastion, unfetterei by 
sestion 92 of the Hvidense Ast, and to 
avari sasi relisf as tha jastiea of the ease 
may raqra,” This sazgastion haz baan 
ambidied in saiting LJ A of tha Dakkhan 
Ageis iltariat Baliaf Ast, whish ampowaria 
Ooart notwithstaniing the provisions of 
section 92 of the Hvyidenes Ast to inquire 
into and determine the real nature of a 
transastion in eases like tha present one. If, 
therefore, as the appellant alleges, he was 
told thatthe dseament whish isin form a 
sale-desd would not ba enforesad as sush 
against him, and on the strength of that 
representation he exesated the sale-daed, it 
cannot be enforeed as against him asa gale» 
deed; and where further, admittedly no sash 
oansideration passed at the time of the exeeu- 
tion of the sale-deed, the sase is pre-eminontly 
one where the appellant being an agrieulturist, 
the Oourt should enquire into the real natare 
of the transastion. The prasant sase is very 
similar to Illustration (c) to aestion 10A, 

The lowar Oourt was of the opinion that it 
sould not parmit She appellant to give oral 

(1) 8 Bom. R. 558; 80 B. 424, 
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pvidenee of the terms of the kabuliyat in- 
‘asmueh as aceording to paragraph 12 of the 
written statement, there was no oral argeement 
apart from the kabuliyats, whioh would be 
the only dosuments possessing any evidentiary 
value. This argument does not avpear to me 
togivea ‘sorreatinterpretation of the appellant’s 
‘written statement for he asserts in addition 
to what the . lower Ocurt bas referred to 
that he = was induced to exesute the sale. 
deed ‘on ‘the representation that it would 
take effeet only as a mortgage, And not 
‘only ought the appellant’ to have an oppor- 
‘tunity to explain the eiroumstanees under 

whieh he executed the sale-deed, but there 
is ‘a duty east upon the Oourt to examine 
him as a witness. The lower Court has 
apparently resorded no evidence in this ease, 
In my opinion the ease ought to be remand- 
“ed to the lower Court for the purpose of 
‘yesording a fresh’ finding, after hearing 
‘evidenee on Issue No. 4 that was framed by 
it. Question of sosts will bô reserved. 

Kenxepvy, J. O.— Under section 10A, 
Dekkhan Agrieulturists’ Relief Act, a sontem- 
‘poraneous agreement may he proved. The 
Joint Judge found that the sontemporaneous 
‘agreement set up in the present sase 
‘should ‘not be proved besause he supposed 
‘it to be contained ‘in sertain katultyats which 
wero not registered and were, therefore, in- 
admissible i in evidence, 

‘But itis not set up inthe pleadings and 
nowhere stated (till the memo. of appeal) 


that the kabultyals sonsitituted the eontem __ 


poraneous agreement. What is stated is 
that there was an agreement tbat the 
nominal purebaser should reesonvey on 
payment and that payment should be by 
instalments, and in eonsequenee of that 
agreement kabultyats and afterwards a lease 
were passed providing for the payment of 
interest and sapital. The kabuliyats obvi- 
ously, therefore, do not constitute the agree- 
ment’ bat are aneilliary to if. The fast, 
therefore, that they sannot be proved does 
not stand in the way of the defendants” 
proving that the sale deed set up by the 
plaintiff i is not sueh, 

Then if was objeeted that as the agree- 
— together with the sale deed if proved 
would turn the transaction into a mortgage 
the agreement as well as the eale deed muat 
be in: writing and registered. It is not 
pesessary to sonsider whether if the parties 


— 
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“were litigating on the sombined sale deed 
and oralagreement the party wishing to 
treat the sale deed as evidenee of a morts 
gage would fail owing to thenon registration 
of the agreement to reaonvey. Thatis not 
the nature of the present litigation. Plaint+ 
iff is suing for a relief whieh he ean only 
getif there has been an out and-ont sale of 
defendants’ interest to him, It is suffisient 
for defendants to prove that there was not 
an out and out saleand that he ean do that 
in the present ease is olear from 104A, 
Example O, 

All that is necessary now isto find whether 

there was a sontemporaneous agreement as 
setup. This isa matter of evidense. There 
ars sertain well known indicta by whieh the 
real nature of the transaction san be gathered. 
Sueh are the existenes of previous relations of 
sreditor and debtor, whether the sonsideration 
was such as the apparent seller would have 
been likely to assept in sonsideration for 
an out and out sals, whether tbe seller 
remained in possession and if so, whether 
the rent reserved was apparently calenlated 
noton the esonsomio rent but on the basis of 
interest paid on the nominal sale prise and so 
forth. 
' (he Joint Judge has devided the ssie 
purely on questions of law. The ease most, 
therefore, be remauded for farther trial 
on the fourth issne Both parties to be at 
liberty to. eall evidense. Ketarn in three 
months, Oost to abide result, 

J. Be ee remanded, 


ALLAHABAD HIGH COURT. 
EXecurion Ssxconp ÅPPEAL No, 144 oF 
192141. 

November °, 3921, 

j reset :- Mr J — Ryves and 

M:. Juetisoe Gokal Prasad, 
RAM BRICHH RAI— JUDGMENT. 
Desrox—~APPBLLANT 
LOrsus ; 
DEOO TEW a RI— Deors E- HOLDE R- 
Re: PONDENT, 
Limitation Act (IX of 1908), 2. 182 (5)—Baccution 
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decree—Decree consisting of mortgage-decree and 

mple-decree—HEuecution of mortgage-decree—Applica- 

tion to execute simple decree within.three years of first 
execution, whether within tyme, 


In a snit on a mortgage executed by two 
members of a family, who only were adults at the 
time, it was found that a certain portion only of 
the money lent was required for legal necessity, and 
& decres for that portion was passed against all the 
members of the family stipulating that if the sum was 
_ not paid within the stated time the family property 

ora sufficient partion thereof shall be sold; and 
for the balance a simple money-decree was 
passed against the two executants only. An appli- 
cation to exeoute the decree by sale of the mortgaged 
property was made and the mortgaged property 
was sold. Within three years of that application an 
application was made to execute the simple money 
decree against one of the executants by his arrest. 
On an objection being raised that this decree 
was really two deorees, although written on one 
piece of paper and that the execution of the 
mortgage-decree cculd not keep alive the simple 
money-deoree : 


Held, that this was really one’ decree for the 


whole of the mortgage money and that the second 
application was not barred as it was made 
within three years of the first application to 
* the exeontants were also parties. [p. 860, col, 
i Dhirendra Nath Sarkar v. Nischintapore Oompany, 
86 Ind. Cas. 398; 26 C. L, J. 119% 220. W. N. 192, 
distinguished, 

Exeention seeond appeal from a deeres 
of the Distriet Jadge,-Gnoazipur, dated tha 
14th of July 1920. 

Mr, M. Ishaq Khan, for the Appellant. 

Me. SN, Mukerji, for the Raspondent. 


JUDGMENT.—This appeal arises out of 
exesuticn proesedings, The predesessor-in: 
title of the desres holder (respondent here) 
advanesd a sum of monsy to Ram Briehh 
Rai, the appellant, and another member 
of his family, who were adults at the 
time, on a mortgage of their joint 
family oroperty The monay not having 
baen re paid, a suit was brought against the 
two exe .utante of the mortgage-bond and the 
ramainiang members of the joint family 
eonsisting of their sons aud grandsons, 
The Oourt found that a eoertain portisn 
only of the money lent was required for 
legal nesessity and it passed a deeras 
against all the dafandants, insluding the 
present appellant, for re-payment of the 
mortgage-money, passing an ordinary 
mortgaga-desree for that amount, stipu 
lating that if the sum was not paid 
within the stated time, the family prod 
ersy or a suffieient portion thereof shoal i 
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be sold to resover it. For the balanee of 
the money lent a simpla money-deeree 
was passed against Ram Briehh Rat and 
the otherexeoutantonly. Admittedly with- 
ip three years of that deeree that portion 
of the deeree whieh related to the family 
property was made final, and  exeeution 
was taken out and the property was sold. 
Admittedly again, within three years of the 
date of the applisation for exeaution by sale of 
the family property,this application was made 
to exesute the simple money deerse against 
Ram Briehh Rai by arresting him. Ram 
Brieshh Rai objeated on the ground that 
the dearee had besome time barred as 
against him, This objesetion was overruled 
by hoth. the Oourts; henee this appeal. 

it is strenuously argued by Mr. Ishaq Khan 
that this desree really was two desrees, 
although written on one piese of paper, 
and if was argued that exeaution of the 
mortgage-desres sould not keep alive the 
simple money deeree agaiost the appellant; 
and great stress was laid on the ease of 
Dhirendra Nath Sarkar v. Nischintapore Oom- 
pany (1) and apparently nowhere else, 
It seems to us however that that sase is really 
quite different, There the plaintiff brought. 
a suit to reeover from the defendant 
three separate sums of money due on 
three separate sontrasts of tenaney and he 
obtained a deeree formally awarding him 
separate amounts with regard to the three 
tenanaies. The plaintiff, in exeauting his 
deoree, first of all applied to reeover the 
apesified sum awarded with regard to one 
partisular tenansy. Subsequently he applied, 
after three years of the original desree, 
to exesute his deeree with regard to the 
money deereed with respeet to another 
tena ey, and :6 as held that that appli- 
6asion waa time oarced, the reason being 
that in iaet there were three separate 
suits eonsolidated and tried together and 
the result expressed on one piess of 
paper, but that in reality there were 
three separate decrees, eaeh agapable 
of exeeution quite independently of the 
others. Now in this partienlar sase, as 
wa have pointed out, all the defendants 
ware ineluded in the mortgage-deerag, 
Ail the defen‘tants wace, cherefore, bound 


(1) 33 Ind, “as, 333; 26 O. O, J. 11% 220 wey, 
192, | 
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to pay that amount, and on failure to do 
so thé family property whieh belonged to 
àl of thém was liable for sale. The 
réindinder of the money was found due 
from two only of the defendants, who 
Were liable not only for this amount but 
also for the amount whieh had been borrowed 
for légal necessity. This sirseumstanea 
Seems fo us to distinguish this oase alto- 
gether from the COsleutta ease already 
quoted, and the other oases, also, of this 
Oourt, whieh have been referred to in 
drgument, In all of them the deerees 
weré passed against separate individuals, 
In this eage the decree was passed against 
all the défendants with regard to part 
of the mortgage money and this, too, with 
regard to the same property. It seems to 
ng that this was really one deeree for tha 
whole of the mortgage-money, and this 
seeond applisation having been made within 
three years of the first application in whieh 
these persons were also parties, keeps the 
ŝerce alive, Wo, therefore, think that 
the desision of the Courts below must be 
affirmed but as we do not agree entirely 
with the reasons given by the learned 
Distriet Judge we make no order as to 
thé eosts of this appeal. 

Te P, 

Appeal dismissed, 


PATNA HIGH COURT. 
OCivit Revision No, 381 or 1921, 
January 7, 1922. 
Present:—Mr. Justice Coutts and 
Mr, Justice Rosg. 
‘SUKHRAJ BAHADUR AND ANGOTHER—- 
PETITIONERS 
vercua 
_DEBI BUKHSH, Minor UNLER 
Musammat MUNI KOE R—Oprcaites 
Py RIY, 

Civil Procedure Code (Act V of 1908), ss, "16, 
0. XXI, Te 6f—Revision— Valuation on sale proclama- 
— cannot be fixed before date fixed Jurisdice 
tt 


A Court has no jurisdiction to ix the valuation 
on’&sale procldmation before the date fixed for 
the hearing of the matter. 
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BHEOAMBAR KHAN 0. BALKARAN SINGH, 

_ Appeal from an ordér of thé Subordinate 
Judge, Gaya. ` 

Mr. Katlashpatr, for the Petitioners. 

JUDGMENT. | 

Coutts, J.—Thisis an application in révi- 
sion against an order fixing the valuation 
on sale proslamation, It appears that tine 
was granted until the 30th of July 1921 
for hearing the parties as to the proper 
valuation but on the 16th of Jaly 1921 the 
valuation waa fixed, Itia clear that having 
fixed the 30th of July 1921 for the hearing of 
the matter the Judge aeted without jurisdie- 
tion in fixing the valuation on the 16th of 
July. His order and his subsequent order 
deslining fo review this order niust be «sët 
aside, The application is allowed. 

Ross, J.—I agree, 


P, D. Application allowed, 


OUDH JUDICIAL. COMMISSIONER'S 
COURT. 
Srcono Orv Apprat No. 386 or 1920, 
‘June 22, 1921. 

‘Present :-~Mr, Dalal, A. J. O. 
SHEOAMBAR KHAN AND oraerns— 
DEFENDANTS-— APPELLANTA 
versus 
BALKARAN SINGH—Praintire 
wm REx PUNDENT, 


Hindu Law— Widow—Sale— Reversioner party to sale 
—Legal necessity--Presumption—Vendee, position of. 


The fact that a reversioner was one of the 
parties to a sale transaction effected by a ' 
Hindu widow and was present at the time the con- 
sideration-money was paid to her, does not give 
rise to a presumption thatthe payment was made 
for legal necessity. The vendee must prove that 
the presence of the reversioner at the time of the 
payment made him believe that this money was 
required by the widow for legal necessity and that 
for this reason he did not trouble to make any 
further enquiry. [p.%6 , col 1.] 

Apreni hom a desrte ot the District Judge, 
Bai Bereli, dated the 19th Avguct 1920, 
modilying that of the Subordinate Judge, 


Partabgarh, dated the 4th June 1920, 
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- Messrs. Muhammad Wasim and Niamat 
ullah, for the Appellants. 


Pandit Gokaran Nath Misraand Mr, Mu. 
hammad Sibiatn, for the Respondent, 


JUDGMENT,—The points at issue in this 
appeal ean be put ina very small eompass. 
A sale-deed was exeeuted in favour of the 
defendant by a Hindu widow Musammat 
Ramuna slong with another widow-and otber 
male members of her deseased hasband’s 
family. On her death one of the two rever- 
sioners, Balkaran Singh, brought a separate 
suit for the setting aside of the sale with 
respeot to the half share of Sital Singh, 
husband of Musammat Ramuna, He and 
one Udit Singh were reversioners in equal 
degree and they brought separate suits each 
to set aside the transfer of half the share 
of Sital Singh. From the deeree passed in 
the case of Udit Singh there is no appeal 
brought to this Court, From the deeree 
passed in the sase of Balkaran Singh an 
appeal was taken to the Oourt of the learned 
Distriet Judge and on the dismissal of that 
appeal by him a sesond appeal has been 
bronght here. The items of the sale aon- 
sideration with which Musammat Ramuna was 
eoneerned are half of Items Nos. 1 and 3 
of Rs. 500 and Rs. 590 respestively and one- 
third of an item of Rs. 1,283 alleged to 
have been previously paid to the vendors, 
and one third of an item of Rs. 516 paid at 
the time of exesution. In sesond appeal we 
are not soneerned with Items Nos. 1 ani 8 
besauce the plaintiff has been direated by 
the Firat Oourt to psy his share of the 
liability under those two sams. The isaues 
in this Court arise with respeet to the two 
tems of Rs. 1,285 and Rs 516, 


As regards the item of Rs, 1,2:9 both the 
lower Courts have recorded a soneurrent 
finding that that sum was never paid 
by the vendee to the vendors; sash ia the 
atatement of a plaintiff’s witness Randhir 
Singh (P. W. No.4). The defendants pro- 
dusad no proöt of the paymênt of any p3rtion 
of that sum. The-éxplanation givan by 
Randhir Singh appears to be probable that 
this sum was fiotitionsly entered to roand 
‘off the real aale oonsideration to a sam of 
Rs, 5,070 in order to put off pre-emptors, 
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The finding of fast is binding on this Oourt 
and is also supported by svidense, No legal 
point arises with respect to that finding and 
I uphold that finding. 


As regards the súm of Rs. 516 it appears 
from the testimony of the same witness 
Randhir Singh in his examination as modi- 
fied by what is stated in his sross-examina- 
tion that Musammat Ramuna ressived one- 
third‘of this sum of Rs. 516, It was argued on 
behalf of the appellant purehaser that Bal- 
karan Singh plaintiff himself having been 
present at the time of this payment it ought 
to be presumed that the payment was made 
for legal nooossity. For one thing, there is 
no suoh ground in the grounds of appeal 
where the. appeal i is based only on the ground 
of estoppel in ground of Appeal No, 2. If 
the point be sonsidered insluded in. ground 
of Appeal No. 3 the answer is that the de- 
fendants have not stated on oath that 
the presence of Balkaran Singh at the time of 
payment made him believe that this money 
was required by the widow for legal nesessity 
and that for sush a reason he did not trouble 
to make any further inquiry, A eass in the 
First Court ought to be proparly sondusted 
and little matters of this nature brought on 
the- resord if aueh an argument is to be 
raised in the Appellate Court. These little 
points are not remembered in the Trial Oourt 
where parties are examined at haphazard, 
and on the basis of the reeord before me it 
is not possible to draw the prasumption that 
the presenes of Balkaran Singh indueed 
the defendants to believe that the money 
was taken by the widow for legal neseasity. 
As régards thie plea of estoppel thera is the 
same flaw in the defense evidenae, There 
is no ground work on whiéh an argumentative 
strustare eau be raised. I am of opinion 
that both the lower Oourts wére sorrest in 
not allowing to the defendants any portion 
of the suin of Rs. 51s though the plaintiff 
was oné of the parties .to the sdle transao- 
tion. : 

The dppellant’s learned Oounsel desires to 
advange & new plea here that when the First 
Court had held a far larger portion of the 
consideration as relating to the widow to 
have been for legal nesessity the sale with 
respeot to her share ought not to’ have been 
set aside, | shall not gonsider that argu- 
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ment beeause itis not oneof the gròaads 
raised in aesond appeal. 
I dismiss this appeal with sosta. 
J. P. : 
Appeal dismissed. 


NAGPUR JUDIOIAL COMMISSIONER’S 
: COURT. 
- Gecoxp Orvis Arrear No.77-B or 1920, 
< ” Desember 23, 1921. 
Prasent;~Mr. Dhobley, A. J. O. 
MAROTI—Devexvant—APPELLANT 
E ; versus 
- TLAKMAN — PLAINTIFE— BESPONDINT, 


7 ndu Law—Adoption—Hatate received before adop. 
7 whether divested—Wife of person adopted, 
whether can claim her husband's estate in natural 


family—Adoption, principle of. 


en a male owner takes a full and distinct 
— in property and the property vests in him 
absolutely, it cannot be divested by his subsequent 
adoption into another family. [p. 868, col. 2. ] 

- Behari Lal v. Kailas Chunder Laha, 1 C. W. N. 
121, Sri Raja Venkata Narasimha Appa Row v, Sri 
Raja Rangayya Appa Row, 29 M. 487 at p. 452; 6 
M. L. J. 178, Dattatraya Sakharam v. Govind Sambhaji, 
84 Ind. Cas, 428; 40 B. 429; 18 Bom,L.R. 268, referred 


to. L z 2 
i ory of adoption involves the principle of 
a —— — of the boy from the family 


i ‘ch he is born and his substitution into the 
a family as if he was born in it. The 


ion operates as birth of the boy in the family 
AOT piton “and as civil death in the family of 
pirth, with all the legal consequences incidental 
, Tp, 868, col. 2. 
tne phadra Rath v, Kalpataru Panda, 10. L. J, 888 
at p. 400 and Ramchandra v. Manubai, 52 Ind, Cas. 
695; 43-B. 774; 21 Bom. L. R. 778, referred to. 

A wife of a person adopted ceases along with her 
husband to belong to the natural family of the 
husband. She cannot, therefore, succeed to the 
estate of her husband which belonged to him while he 
continued to be in his natural family and which 
became divested because of his adoption. [p. 365, col, 


— 
eal against a desres of the Additional 
— Judge, West- Berar, Akola, dated 
a 9th Jenuary 1920, in Oivil Appeal 


t 
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Messra. D. Wi. Kathalay and W. R. Puranth, 
for the Appellant, 

Messrs. V. Bose and P, N, Rudra, for 
the Respondent, 


JUDGMENT.—There is no dispute about 
the fasts of this ease. The plaintiff and the 
defendant are brothers, they being the sons 
of one Ganpat Kunbi. They lived joint till 
about 25 yeara ago when they separated 
and divided the paternal property bet ween: 
themselves At that partition the field in 
suit fell to the defendant’s shara, In May 
1899, the defendant Jet ont the feld to one 
Shaligram, who sontinued in possession till 
the expiry of the lease, whieh was in May 
i919, The defendant then took bask 
possession from his lessee. Sometima after 
the exeaution of the lease the defe idant 
was adopted by one Sakharam as bis son, 
At that time the defendant was already 
married. On these fasts the plaintiff claimed 
the field on the ground that the defeadant 
hed lost his right to it- by his adoption and 
that the plaintiff bad beeome entitled to 
its possession on the oxpiry of the lease. 
There was no question about the validity 
of the defendant’s adoption, as aesording to 
both the parties the defendant was validly 
adisted ty Sakharam and had eeased to 
belong to his natural family. The First 
Ooirt held that the defendant had-nos by 
his adoption lost his right to the property 
he bad got on rpa‘tition and thus dismiased 
the plaintiff’selaim. The learned Additional 
Distriot Judge took, however, a diffsrent 
view and gave tle plaintiff a dearee. 

‘Tbe eorrestness of this view is quss- 
tioned for the arp3llant who also esntends 
that the plaiatiff’a slaim was in any «ase 
time barred, as his sause of astion had 
acerued when the adoption took plase, whieh 
was aimittedly more than twalya years prior 
to.the suit. It tsalso ‘sontended that even 
on the theory that the defendant's adoption 
amouoted to his siwil death, the proper heir 
to get bis property would be his own wife, 
and not the plaintiff woo was his separated 
brother, 

it will be sonyenient to eonsider the 
last two eontentions first. The appellant’s 
argument is thataseordingto the plaintifi’s 
own sase he besame entitled to the pro. 
porty when the defendant was adopted and - 
that he shonid have, therefore, brought big 
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Euit for possession within twelve years of: 


that event. The possession of the les3ee 
whiah was said to bathe possession of the 
defendant himself was thus olaimed to be 
adverse to the plaintiff, It is no doubt 
true that possession of a tenant is that 
of his landlord, see Secretary of Siate for 
India v, Krishnamont Gupta (-), but in the 
present ease, the defendant was an absolute 
owner of the property before his adoption 
and he sould lease out the field for any 
period he liked. The plaintiff eould not 
question the lease and his eanse of action 
aesrued only when the defendant became 
entitled to take possession from the lasses, 
Assording to the ease put forward by the 
plaintiff, he beeame entitled to the prop- 
erty -as if existed at the defendant’s 
adoption and at that time the field was 
burdened with a lease. So'he took it subjest 
to the lease and besame entitled to possega- 
sion on the expiry of its term. The 
plaintiff’s elatm was not thus time’ barred. 


' The’ other sontention that the legal 
heir was the defendant’s wife and not his 
separated brother must also fail, By the 
adoption, the natural relationship between 
the parties sessed toexist and the defendant 
ceaeed to belong to his family of birth, 
The sase was different with the wife. Ske 
still sontinued to be the defendant’s wife 
and went with him as his wife to the 
family of his adoptive father. She too, 
therefore, ceased to belong to the natural 
family of the defendant. If the view of 
law on whioh the jplaintiff’s olaim is based 


be eorrest, the plaintiff, and not the defend- 


ants wife, besomes entitled to the property, 

The question that remains to be 
decided and on whieh maueh learned argu- 
ment was addressed is whether the defenc. 
ant has by his adoption lost his right to 
his natural father’s property, whieh he had 
got on partition and of whieh he had 
before his adoption besome an absolute 
owner. The reported cases in whish: bhs 
point was direetly involved are limited and 
tneee show that there 1a a sharp differerca 
of opinion between the Madras and Bombay 
High Uonurts. 
this point direstly arose was. Behari Lai v. 


(1) 29 0, 51829 T, A. 104; 60. W. N. 617; 4 Bom, s 
. 746, 


Ja R. 557; 8. Sar, P, C. J. 269 (P, Oh- 
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Kailas Ohunder Laka (2) and in it it was held 
that when a male owner took a full and 
distinet interest in property, and when onee 
the property had vested in him, it sould 
not be divested by his subsequent adoption 
into another family. It was, however, a 
oase under the Dayabhaga and eanrot be 
sceepted as an authority in a ease governed 
_by the Mitakshara, though many of the 
reasons on whieh that deeision was fi rnded 
In tle ease 
of Sri Raja Venkata Narasimha Appa Row y. 
Sri Raja Rangayya Appa Row (3) it was on a 
eonsideration of all the authorities on the 
subject held that under Hindu Law the 
adoption into another family of a person, 
in whom the family property Lad already 
solely and absolutely vested, did not operate 
to divest him of his rights in muah estate, 
The Bombay High Court has, however, 
in Daitatraya Sakharam v. Govind Sambhajs. 
(4) taken sa different view and held that in 
a oase like the present one the adopted 
boy loses at his adoption all the rights. 
previously saequired by him to the property. 
of his.- natural father, ineluding the pro- 
perty of whieh he bad already besome an 
exelusive and absolute owner, This deeision 
was founded upon a eertain original er. 
prees text, which will be presently sited: 
and it was observed that “the text zhould 
be so read as to give effest tothe funda- 
mental idea underlying an adoption, viz., 
that a boy given in adoption gives up 
the natural family and every thing scnneeted 
with the family, and takes his plage in 
the adoptive family, as ifbe bad been born 
there, as far as possible.” The theory of 
adoption involves the prineiple of a ecm. 
plete severance of the boy from the family 
in which he is born and his snbstitution 
into the adopter’s family, as if ke was 
born in it. The adoption operates as birth 
of the boy in the family of adoption and 
as civil death in the family of birtb, 
with all the legal consequenees ineidental 
thereto, see Birbhadra Kath v. kalpataru: 
oo (5) and. Ramchandra v. Manubat 
6). 
(2) 10. W. N, 121. 


(8) 29 M. 437 at p. 452; 16 M. L, J. 178. 
(4) 34 Ind. Ons. 423; 40 B. 429; 18 Bom. L. R. 
8 


258, 
(5) 10. L. J. 388 at p. 400. 
“(n) 52 Ind. Cas, 695; 48 B, 774; 21 Bom. L, B 


— 
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This theory of oivil death in the 
natural family and of birth in the family 
of adoption cannot he carried too far. If 
en adoption is a civil death, the whole 
of -the propurty exelusively owned by the 
adopted boy, . whether received by him as 
his share in the paternal estata or 
acquired by himself, must be left by him 
where it is and he mustgo to the adopter’s 
family without any property whatsoever 
as.a new born babe. The whole of his 
property would be taken by his natural 
relations on the theory that he was dead 
and that at the time of his death thera 
- were no heirs exeept themselves. One may 
aequire property at or after his birth ‘but 
he sannot at: his birth bring property along 
with him. On this theory no distinstion 
can be made between the property reevived 
by him at partition of the paternal estate, 
and -his self-asquired property. Bat it is 
sonesded that he is entitled to take with 
him .his self-aequired property to the 
family of his adoptive parents. Therefore, 
we must seo if .the original text makes 
, any distinetion between these two slasses 
of property. After the partition, the son 
besomes the full and oxslusive owner of 
the property assigned to him as his share 
and that property esannot by any streteh 
of reasoning be salled his father’s property, 
It will no donbt be aneestral property so 
far as. his son is eoncerned, but as between 
him and his father, it is his property and 
not the father’s. 

The text referred to above is varse 
142 of Chapter IX of Manu Samhita and it 
rons thus :— ` 

Gotra rikhie Janayi toorn hrtreddatribhat 
kwachit, Gotrarikhta nugah pindo vyapaiti 
dadatah swadhya. 


In Saored Books of the Bast (Volume XXV 
page 355) the above verse has been thus 
translated:— 

“An adopted son shall never take the 
family (name) and the estate of his natural 
father; the fdneral sake follows the family 
(name) and the estate; the foneral offerings 
of him who gives (his son in adoption) ease 
(as far as that son is conserned).” 

A-great importance is attested to’ the 
word haref in the above} verse, whieh 
Iitsrally. means “may take away.” In the 


Mitakshare where this verse is qaotel the. 
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word used is Bhajet (may enjoy), bub 
as observed by Shah, J., in the ease of Datta- 
iraya Sakharam v. Govind Sambhazt (4) sited 
above, this word does not makeany differenes in 
the meaning of the verse, In any ease we must 
interprat the verse as itis written in the text 
and not as quoted in other works, As already 
atated the literal meaning of the verb har 
is “to take,” “to take away” “to sarry away,” 
Another word in the verse to the meaning of 
whieh a great importanee is attaashed is 
rthth, It is translated as “estate.’ It 
is used in the sense of an estate for inherit- 
anee, This is not the only verse in whieh 
these words ocsur, There are mauy verses 
in this Chapter in whieh these worda hava 
been used (see for instanas, verses, 130 to 
132, 141, 144, 155 and 185). Thongh the 
literal meaning of the verb kar is to take 
away, the Sanskrit writers of law have used 
it inthe sense of inheriting or getting by 
inheritanes. In Manmath Nath Dnutt’s 
English Translation of Manu Samhita 
(Volume III) the word has been so translat- 
ed, The disonssion on the subjeet of inherit- 
anea being from verse 104 and from the 
sontext and the plasa where verse 142 
ossura it would be olear that the author 
intended to lay down a prohibition against 
a son inheriting the property of his natural 
father after his adoption in another family, 
The general purport of the verse is: — An 
adopted son saunottake thefamily title (Gotra) 
and the estate of his natural father, besause 
therule is that thefaneraleake (pinda) follows, 
the family title and the estate; it follows, 
therefore, that who has given away his son in 
adoption, his obsequies fail, co far as that son 
is aoneerned A man obtains and is an heir 
to the wealth and family title of him unto 
whom he offers shradh oblations (pinda). 

On reading the whole Chapter in original 
and also its different translations in English 
and on an earnest and eareful study of the 
asubjest I aome to the eonelusion that the 
sage had not in view a oase like the present 
one, where the property had already besome 
vested in the boy before his adoption. In 
arriving at this oonelusion I have not omitted 
to give due weight to fhe opinions of the 
learned Judges deciding the Bombay oase. 
Iż the adoption take: plaso whea the family 
is joint, there is no distarbanea in tha family 
or in the-family estate; all that happans is 
that the adopted boy simply leaves the family 
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whiob remains undisturbed. He may have 
had a vested interest in the family property 
but till aetnal partition his share seannot 
be defined or fixed and under the striet 
prinsiples of Hindu Law, no member has a 
eontrol over his undefined share in the joint 
family property. The oase ia quite different 
when the adoption takes plase after the 
partition. The other members have no share 
or interest in tha property assigned to him 
at the partition and he has an absolute 
power of disposal over it. The defendant 
eould in this eaea make a free gift of it to 
any body he liked before his adoption with- 
out apy let or hindranes from the plaintiff, 
He sould have exesnted a deed of gift of 
the field in favour of his adoptive father 
before bis adoption and got it back from 
him afterwards. He sould have sold away 
the ficld and thrown away the purshase 
money into a well and the plaintiff would not 
have been able to say a word against. It 
seems, therefore, inconsistent that be should 
not be able to take away the property with 
him to the family of his adoptive father. 
The oase ofa Hindu widow is different, as 


she is not an absolute owner but has only a 


life interest in her husband’s property. 
Her power of disposal is also restristed, 
It is, therefore, that on her  re-mar- 
riage and on her eeasing to belong to 
the husband’s family, she has to leave the 
property where if ia. This sannot be gaid 
of the defendant, who bad an absolute power 
of disposal over the property and sonld take 
it away with him wherever he wanted. 

In Sarkar’s Tagore Law lLeetures on 
Adoption, the same view was expressed and it 
was remarked that there appeared to be no 
reason why a person given in adoption should 
be divested of property of whieh be was an 
absolute owner at the time of adoption 
though his subsequent right of inheritanes 
was extinguished by sueh adoption. The 
Jearned anthor subsequently shanged his 
opinion, whieh is to be found in the addenda 
attashed to the Tenth Lesture. (Sarkar’s 
Hindu Law of Adoption, Sesond Edition 
page 390 and pages 419a, 419b, 419¢), T have 
considered the reasons giyen by him for big 
ehanging bis original opinion, but if appears 
tome that his original opinion was more 
sound. With the utmost respest to whieh 
the learned author is on aesount of his 
Jearning and experience entitled, I bave to 
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submit that his original view was more 
sonsistent with equity, jastisa and good eon- 
saiange than the view whieh he subsequently 
tock, The view I am taking also finds 
support from the opinion expressed by Dr. 
Gour. The Jearned author diseusses the 
subjest in seation 47 of his Hindu Code. 

In my opinion the defendant is entitled 
to retain the field in suit and the plaintiff 
annot get it from him, The appeal is 
allowed, the decree of the lower Appellate 
Gourt is set aside and that of the First 
Court dismissing the plaintiff’s suit is 
restored. The plaintiff shall pay the defend- 
ant’s sosts in a!l the three Courts and bear his 
own, : 

G. B. D, 

Appsal allowed, 


ALLAHABAD HIGH COURT. 
First Orvit Appgat No. 65 or 1918, 
November 4, 1420, 
Present : — Mr, Justies - Piggott and Mr. 
Jastieo Ryves, 
Babu LAOHMI NARAIN AND ANOTHER 
— PLAINTIFES — AP?2ELLANTS 
versus 
DURG BIJAT SINGH, AND OTAERS— 


DEFENDANTS — RESPONDE STS, 
U.P. Court of Wards Act (IV of 1912), s. 54— 
Notice —Estate under Court of Wards~—-Notice delivered 
to Special Manayer, validity of, 


A notice under section 54 of the U, P. Court of 
Wards Act left at the office of the Special Manager 
in immediate subordinate charge of an estate under 
a Collector asthe Court of Wards, is valid, and 
is properly delivered to or left at the office of 
the ollector within the meaning of the section. [p. 
346, cal. 2. | 

Firat appeal from the desision of the 
Subordinate Judge Ghazipur, dated the 
3nd of January 1918. 


The Hon’ble Dr, Tej Bahadur Sapru, 
Measrs, Motilal Nehru, Lalit Monan Banerji 
and Redha Kant Malviya, for the Appellants., 

Mr, D. E, O’Oonor, for the Respondent, :: 
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JUDGMENT.—This appeal arises out of 
& suit brought by the next reversioner 
and his assignee of a portion of his reversion- 
ary rights in the property in suit which 
originally belonged to one Beni Prasad. 

The eiroumstanees under whish plaintiff 
No. l comes to sue as next reversioner, and 
the array of parties, are fully and assurately 
detailed in the lower Court’s judgment, A 
gonealogisal table has baen annexed to tha 
plaint whieh gives the relationship of the 
yatious branches of the family of which Bani 
Prasad was a separated member, 

The sase for the plaintiffs is that Beni 
Prasad died in 1853 leaving surviving him 
two widows, Musammat Latkan Koer who 
died in 1855, and Musammit Bijai Koer 
whe, the plaintiffs assert, died on the 21st of 
January 19014, Tbe alienations ia suit 
whioh it is sought to ecntest are desaribad 
in the schedule annexed to the plaint and 
were made by Musammat Bijai Koor under 
siroumstaneses whioh will afterwards be 
stated, in the year 1873, 

Broadly put, the claim of the plaintiffs is 
that these alienations were made by Musam 
mat Bijai Koer without legal nesassity and 
were inoperative after her death, and that 
they, es the next reversionsrs, are entitled 
to resume posseasion of them from the 
bands of the persons in whose possesion 
they now are. ; 

The suit was filed in the Oourt of the 
learned Subordinate Judge of Ghazipur on 
the 17th of Mareh 1915, At that time the 
estate of one of the defendants was under 
the Court of Wards and aseordingly a notiee 
as required by section 54 of Act IV of 
1912 of the Loeal Connsil, was left’ at the 
offices of the late Mr. Fox who was the 
General Manager of the estate under the 
eharge of the Oollestor of Ghazipur. This 
notiee was left at the ofiss of Mr, Fox on 
the 17th of January 1916. Aseording to 
sestion 54the period of two months whieh 
is required under that seetion may be taken. 
into aesount so as to extend the ordinary 
period of limitation fixed for suits, It was 
stated in the plaint that Musammat Bijai 
Koer died on the 2ist of January 1904. 16 
is, therefore, elear that exoluding the twa 
months ander seetion 54, the suit was Sled 
prastieally on the very last day of limitation, 
whieh isin aneh eases, 12 years from: the 
dato- of ‘the death of the widow, 
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Various defenses were raised to this suit, 
We need only consider three. First, tbat 
the notios as given did not- fulfil the 
requirements of the Aet and, therefore, was 
inoperative to extend the time; sesondly, 
that aga matter of fact Musummat Bijai 
Koer did not die on the 2ist of January 
1904 but ataa earlier date; and thirdly, 
on the merits, that the alienations made by 
Bijai Koor were justified nader Hindu Law 
as having been made for legal necaasity, 

The laarned Subordinate Jadge found all 
these points against the - plaintiffs and 
diamissed the sait, 

The plainsiffs soma hara in appeal and 
these are the three sabstantial pleas whiah 
they bave taken. 

With regard to the firat plea as to the 
suffisiency of the noties, the isarned Sabor. 
dinate Judgs held that under sestion 54 of 
the Aot it was uese-sary that the noiiese 
should have bzen given ta the Oollector of 
Ghazipur. ‘A noties to the Spasial Manager 
eannot be treated as a good noties a3 required 
by law”. On this point we sre not prepared 
to assept the view taken by tha lower 
What section 54 roquires ie that 
noties in writing should be delivered to or 
left at the ofise of the VUoliestor or other 
person in sharge of the property. if is an 
admitted faat that the late Mr, Fox was 
the Spesial Manager in immediate subordi. 
pate charge of the estate in the Ghaz‘par 
distrist under the Oollestor of the distrist 
and we are satisfied that the notise, otherwise 
perfestly valid, was properly delivered to or 
left at the office of the Collestor within the 
meaning of the sestion when it was taken 
to and left at the offies of the Spesial 
Manager. 


[Note.—The rest of the judgment is not material 
for the purposes of this report. — Bd.) 


J. P. Appeal dismissed. 


Vol; LEN; 
RANDHIR SINGH U. MATA PRASAD. 


OALCUTTA HIGH COURT. 
Civin Rute No, 524 ur 1921. 
Desember 1, 1921, 
Present : —Mr, Jusbiso Suhra wardy 
and Mr Justices Cuming, 
SITAL PROSAD PODDAR AND orsers— 
PLAINTIFF — PETI MORERS 
versus 
KAIFUT SHEIKH AND anotazr— 


Desaxcosasts—Opposits PARTIES, 

Hindu Law—Mitakshara---Debt due to deceased 
father-—Juit by son—guccession Certificate, whether 
necessary—Oo-parceners added as plaintrffs after limi- 
tation, effect of —Limitation Act (IX of 1908), 8. 22, 


In the case of a family governed by the Mitakshara 
Law a Succession Certificate is not necessary for 
a son to bring a suit for a debt due to his 
deceased father, 

A suit by a Hindu son for a debt due to his 
deceased father is not necessarily barred if some 
of the co-parteners are made plaintiffs after the 
expiry of period of limitation, as in such a case 
it has to be seen if the added plaintiffs are 
necessary parties to the suit and if not whether 
the suit can proceed without them. 

Thakurmant Singh vy. Dat Rani Koeri, 33 O. 1079, 
Kishen Parshad v. Har Narain Singh, 9 Ind. Cas. 739; 
88 A, 272 15 0. W. N. 321; 8A.L J. 256: 9 M. L. T, 
843; 13 0. L, J, 345; 21 M. L. J. 3878; 13 Bom, L. R. 
359; (1911) 2 M. W.N. 395; 38 LA 45 (P.O); 
Guruvayua Gouda v, Dattatraya, 28 B. 11; 5 Bom, L, 
R. 618, referred to. — 


Rule against an order of the Jndge of 
the Court of Small Causes at Lalbagh, 
. FAOTS appear from the judgment, _ 


Babu Apurba Oharan Mukerjyee for Babu 
Khitish Oh. Ohakraveriy, for the Petition 
ers.— The question is whether a Suesession 
Oertifieate is nesessary before a deeree is 
given. The lower Court says such a eerti- 
fiaate is mneeessary. l submit no sueh 
sortifieate is mneesssary as the family is 
one whieh is governed by Mitakshara Law. 
Ag regards Sussossion Oertifieate referense 
is made to Gur Pershad Singh v. Dhori Rat 
(1) and Bissen Ohand Dhudhuria v. Ohatrapat 
Bingh (2), I further submit that addition 
of other heirs after time is not fatal to 
the suit, see Thakurmant Singh v. Dat Rani 


Koeri (3), Luichmanan Chetty v. Siva Prokasa _ 


Moodeltar (4) held that it is the aetive 


(1) 7 Ind. Cas. 508; 15 O. W. N. 49; 18 O; L, J, 208; 
88 O, 182. 

(2) 4 0. W. N., 82. 

18) 48 O. 1079. 
. (4) 260, 349 atp. 354,30. W, N, 190; 13 Ind, 
Deo, (x, e.) 826, 
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members of a Mitakshara family who ean 
bring a suit, 
No one for the Opposite Party. 


JUDGMENT —This Rule is dirested 
against the order of the Munsif of Lalbagh 
exereising Small Cause Oourt jurisdistion 
dismissing the plaintiff's suit on two 
grounds: first,that the debt was owing to 
the plaintiff’s father and, therefore, the aunit 
is not maintainable without a sertifieate 
under Act VII of 1889, and sesondly, that 
as some of the plaintiffs have been made 
parties after period of limitation the suit 
is barred under seetion 22 of the Limita- 
tion Act. 

With regard to the frst point itis now 
beyond eontroversy that in the coase of a 
family governed by Mitakshara Law as 
the plaintiff's family appears to be Sueaes- 
sion Certificate is not neeessary before 
bringing a anit of this nature. 

As regarda the sesond point the learned 
Munsif says: “Ibe oo pareeners were made 
parties on 6th June 1921, The suit wag 
on that date clearly barred.” This finding, 
in our opinion, is not snfficient to hold 
the soit barred. There may bə eireum- 
stanses, as existed in various eases (See tha 
eases of Thakurmant Singh v, Dot Rant Boeri 
(3); Kishen Parshad v, Har Norain Singh (5) 
and Guruvayya Gouda v. Daitatraya (6)} 
in whieh addition of parties subsequently 
brought on the resord may not be. essential 
acd may be merely for the proteetion of 
the defendant. It is, therefore, desirable 
that the learned Munsif should some tog 
finding as to whether the added plaintiffs 
who, we are told, are minors are nesessary 
parties tothe suit and if not whether the 
suit san proseed without them. 

We, therefore, make the Rule absolute, 
set aside the desree of the Munsif of 
Lalbagh exersising Small Oasuse . Court 
jurisdiction dated the 13th June 1921, and 
send bask the ease for re-trial in assordanas 


with the above observations, We pass no 
order for eosts, 
J, P, 
Rule made absolute, 


(5) 9 Ind, Oas. 789; 88 A. 272; 15 0, W, N. 321; 8 
A.-L, J, 256; 9 M, L T. 348; 13 0. L. J, B46; 27 M. L 
I. A. 45 P. O.). 
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` NAGPUR JUDICIAL COMMISSIONHER’S 
COURT. 
Secon Oivic Appeat No. 654 or 1919. 
Desember 15, 1921, 
Present:—-Mr, Dhobley A, d. O. 
MOHAMAD JUSU F—Prainrirr— 
APPELLANT 
- Persus 


PIRMOHAMAD agp otagr3— 


DEFENDANTS — RESPONDENTS, 
Companies Act (VII of 1913), s. 4 (2)-—Parinership— 
Agreement—Use of words “partners” and “partnership” 
— Test of. partnership—Haster and servant—Admission 
by party to sutt—LEstoppel. 


The use of the words “partners” and “partnership” 
in an agreement does not necessarily show that there 
is.a partnership, The parties may call themselves 
partners but if it appears that one of them is to do 
nothing more than to advance money to the other, 
and is-to be repaid by a share of the profits, they 
` must:be treated as creditor and debtor. [p. 889, col. 

2. 


Bhaggu Lalv. DeGruyther, 4A. 74; A. W. N (1881) 
122; 6 Ind Jur. 433; 2 Ind. Dec. (x. 8.) 648, Bipul 
Chandra Gupta v. Hazi Nasib Ali, 1 Ivd, Cas, 656; 18 
C. W,.N, 638, referred to, 


An admission made by a party in a previous 
guit, compromised at a very early stage 
without any decision on that point by the 
Court, “is not conclusive, and the parby is not in 
any way estopped from showing in a subsequent 
suit that his statement in the previous suit, how- 
over, dishonestly made, was as a matter of fact 
untrue. [p. 869, col. 1.) ` 


An agreement provided:—‘‘It is settled that I 
should receive as 
annas six pies share of the profits. I shall go 
wherever you send me and shall do whatever 

ou: ask me to-do. Without your permission 
I shall- not go- to: my native place. If L go 
to my native place without your permission I 
shall not take any share of the profits of the Com- 
pany. If the Company suffers any loss, which God 
may forhid, I shall pay the same. I shall go to 
my native place after disposing of the goods entrust- 
ed to me and realising the price of goods advanced 
on credit, If there be any deficit I shall make 
good the same. You may appoint another’ man in 
my. place,, The expenses you incur, the damages 
in. respect of the goods and the unrealized amounts 
will be paid by me from my private property. If 
you find any fault with me you can dispense with 
my services and [ shall have no right to any share 
in the profits.” 

Held, that the person entering into the agroe. 
ment could not be a partner but was a mere servant 
though paid’ by a share in the profits, and that the 
liability to pay losses was in respect of the losses 
occasioned by neglect or default, and that- he was 
concerned only -with the business entrusted to him 
and had nothing to do with the shop. itself or with 
the business done by~other servants engaged -on 
similar terms. [p. 370 col, 1.] 
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Appeal against a dseree of the Distrist 
Judge, Wardha, dated the lOth November 
1919, in Civil Appeal No. 23 of 1919, 

Messrs M. B, Kinkhede and Q. 9, Lule, for 
the Appellant, 

Mr, D, T. Mangalmurti, for the Respond. 
ents, , 

JUDGMUENT,—The plsintifi’s suit was 
for the resovery of the prise of the goods 
purahased from his shop by Taj Mahommad, 
who was the original defendant in the suit, 
and on whose death, the present respondents 
were made defendants ag his legal rapresen: 
tatives, The defense, whieh prevailed in the 
Courts balow, was that there were more than 
twenty partuera in the plaintiff’s shop and, 
that as it was under sestion 4 (2) of the 
Indian Companies Act, 1913, an unlawful 
partnership, no suit sould be maintained on 
ita behalf. The plaintiff's reply was that 
the persons who were sonsidered to be his 
partners in the shop were in raality his 
ereditors or servants, getting a certain 
Bhare in the profits in lieu of the interest on 
the amount adyaneed or of wages for the 
servises to be rendered. As stated. above, 
both the Courts below were of opinion that 
the ralationship bstwaen tho plaintiff and 
these parsons was that of partnera in the 
shop. They, therefore, sonsurred in dismissing 
his claim, 

As observed in paragraph 4 of the 
judgment of the lower Appellate Oourt, the 
agreements fall.into two classes. 

(1) between the persons who were to work 
in the shop as servants, and 

(2). batween those who had- advansad 
money for it, ; < 

jt will bə sonvenient to sonsider these 


` two elasses of agreements separately, Before 


proceeding further it has to be stated that 
in a certain previous suit brought by one of 
the persons advansing money for the shop. 
against the plaintiff, the latter had taken 
the same defense as has now been taken 
against him by the defendants. Naturally, 
therefore, a. grest importanse has been 
attashed by the Courts below to.the attitude 
taken by the plaintiff..as the defendant in 
the previous suit and as taken by him now. 
These.are inconsistent and for this insonsis- 
tency he has somein fora good share of 
criticism at the hands of the lower Appellate 


Court, He; has been desoribed as “blatantly 


blowing hot and sold,” and considering the 
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stand: taken np by him in the present snuit, 
it cannot be said that the oritioisam was 
-undeserved, It must, however, ba borne in 
mind that, however, insonsistent the state- 
ments made by him in the two suits may be, 


we have to find out the truth, Of sourse, we. 


shall have to take into. eonsideration and 
‘give due weight to the plaintiff's own 
ageount as given in the previous guit, but 
the desision in the present suit must be 
based on its’ reeords and not solely on his 
previous statement. In this sonnestion it 
has td be mentioned that.the previous suit 
was sompromised at a vary early stage and 
that’ the question was not desided by tho 
Court. The admission then made is not 
sonelasiya and the plaintiff is notin avy 
_ way estopped front showing that his state- 
ment in the previous suit, however, dis: 
=+ honestly made, was as a matter of fast 
untrue, I do not bslieva him when he 
says that that statement was made by him 
under an honest mistake. He had made it 


_with a dishonest intention and we must, . 


therefore; exersise santion before we ascspt 
his present statement as truo, He has shown 
bimself uoreliable, but for. all that the ease 
has to be judged on the materials before us. 

Taking the oreditor’s. agreement first, 
the finding of the two Oourts ia that they 
were entitled to sertain shares in the profi‘s 
of the busicers and were alad responsible for 
losses asvording to those: shares. The oral 


< evidenes in the oase does not support this 


~ gonelusion. Oa the other hand it goes 
direstly against it, - The Courts below drew 
this sonolusion on the atrength of the written 
agreements entered into between the sradit- 
ora and the plaintiff - snd also on the pro- 
babilities and the surrounding siroamataness 
of the ease. It is, therefore, to be seen 
whether written agreements support this 
gonelusion. Itis admitted for the ha 
dents that in the agreomsnts (Exhibits P. 8 

P.5 and P6) there was no express and 
spesifie agreement that the persons advane- 


ing the money for the shop ware to shara’. 


in the losses, bat it is said that reading eaeh 
dosunieit' ass wliole, ; an ‘agrésdient® to’ share 
in-the losses as wall as to share in the profits 
of the. business eould bs presumed. The 
fact that all these persons were Maham. 
madans and that amongst them no interest i is 
eharged dn loana aivansad has, it- appeare, 
es9apod the astantioa of the dowar Courts, 


44 


INDİAN OASES, 


369 


These money lenders generally aesept a 
share in the profits in lien of interest, but 
are not liable for loszes in the businesa for 
whieh the advanees are made by them. 
There is one more important ei: oumstanee 
and it is that these persons had no right to 
take any part in the running of the plaint- 
iff’s shop or to question his saeaount-books, 
The plaintiff was to run the shop solely. 
Shares in the profits were given to those 
ereditors not at any partisular rate but at 
rates whieh the plaintiff thought proper 

The rates or shares sre mentioned in annas 
and pies, one rnpee of sixteen annas being 
taken as the full profits. The -fast that the 
total amonat to be given to those persons: as 
their shares in the profits somes to eonsider. 
ably over one rupes would show that their 
shares were not to be caloulated on the pro- 
fits of the whole business, The present case 
is very similar to that of Bipul Ohandra 
Gupta v. Host Nasib Ali (1), Asin that 
aase, the agreements were not exeented by 
all the alleged „partners in favour of all 
of them, but these were between the plaintiff 
on one side and the alleged partners on the 
other. The others were not direetly interest. 

ed in the management of the plaintiff's 

shop either personally or throngh their 
agent. Though the agreement wae written 
on one piese of paper, it amounted to 
individual and separate sontrasts between 
the plaintiff on one side and eash of the 
ereditors on the other. There was no agres: 

ment ofany kind between the ereditors tnter 
sé and there was no mutuality between 
them. I have thus to differ from the lower 
Courts and to hold that the relationship 
batween the plaintiff and these persons was 
not that of partners, but that of debtor and 
ereditors, The use of the word “partner” 
or “partnership” in the agreements does not 
nesessarily show that there was a partner- 
ship. The parties may all themselves 
partoera, but if it appears that one party is 
to do nothing more than advanée money to 
the other, and is to be repaid by a share. 
of the profits, they must be treated 
aa oeraditor and debtor, soo!Bhaggu Lal v, De 
Gruyther (2), 


(1) 1 Ind. Cas. 655; 18 0. W, N, 688. 
(2) 4 A. 74; A. W. N. (1881) 122; 6 Ind, Jum 433; 2 
Tad. Deo, (Nv 8.) G43,’ s | 
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Now soming to the agreements exesuted 
by the servants, there ia no doubt a alauss 
in them tothe effset that they would be 
responsible for the. losses too, but the 
eontext and the plase where the alauso oesurs 
would show that they were to be liable for 
‘losses only in the ease these were the result 
of their negligenee. The important portion 
of the agreement is as follows. 

“It is settled that I should reseive as pay 

for my labour Re. 0-10-6 ten annas six pies- 
share of the profits. I shall go where ever you 
send meand shalldo whatever you ask me 
todo, Without your permission I shall not 
goto my native plase: If 1 go to my 
native place without your permission I shall . 
not take any share of the profits of the 
Company. TÉ the Company suffers any loss, 
whieh God may forbid, I shall pay the same. 
I shall go to my native plase after disposing 
of the goods entrusted to me and realising 
the pries of goods advaveed on eredit....... 
It’ there be any defieit I shall make good 
the same... Xou may appoint another man 
in my plass. The expenses you inenr, the 
damages in respest of the goods and the 
unrealized amounts will be paid by me from 
my- private property. If you find any fault 
with me. you ean dispense with my serviees 
and I shall have no right to any share in the 
profits. se s” 
. These eonditions will show that the person 
entering into this agreement sould not be a 
partner, but a mere servant, though paid” 
by a share in the profits, His liability 
to pay 
of the losses oseasioned by his neglest or 
default. 

The servants so engaged wore it seems to 
_ sell the goods entrusted to them and were 
to be paid their wages inthe shape of a 
certain share in the profits in the business 
done by them, Haeh servant was soneerned 
only with the business entrusted to him and 
had nothing to do with the shop itself or 
with the business done by other servanta 
engaged on similar terms, 
the arrangement between the plaintiff and 
the servants iselear from the shares atsign- 
ed to them, One servant was assigned” 
fen annas six pies share; the other one, six 
annas the third three annas, It eould 
not have been the intention that the 
servants . were to reesive these shares 
in the profits fof the whole business, as 
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the losses is slearly in respeat' 


That this was ° 


the total profita of the whole business: 
ean be represented by sixteen annas, It 
is thua olear that the anna proportion:made 
in the agreements of the servants was. of. 
the profits in the business done by them in- 
dividually. 

I have thus to differ-from the Oourts 
below and to hold that the plaintiff had no 
partners in his shop and that the persons 
held by the lower Oourts as being his- 
partners were either his oereditors or ser- 
vants. His suit was not tried on merits, 
but was dismissed on the preliminary 


na 


* 


.ground that for the reason already men: 


tioned it-was not tenable. This appeal is 
allowed and the dasreses of the Courts below ~ 
are set aside and tha case is sent bask. to. 
the First Court for ita trial on marits; The 
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rliiatiff shall gei a refand of -the Court < 


faes paid by him on the memoranda of 
appeals presented in this Oourt as well as 
in the Court of first appoal. All the: 
costs of these two Courts will be- paid by ' 
the defendants. i eio o 
Appeal allowed, 
J. P, 5 7 


OUDH JUDIOLAL. COMMISSIONER'S ' 


COURT. .. 
Secoxp Orvin APPRAL No, 59 of 1921. 
l April2, 1921. 
Present :—Mr, Daniels, J, O. 
BHUDHAR SNINGH— PLAINTIFF — 
APPELLANT 
versus : F 
BHIKHAM SINGH AND ANOTHER 


DYFENDANIS— RESPONDENTS. ` - o 
Appeal, second—Oral evidence, weight of, whether 
matter for second appeal. 


The weight to be attached to oral evidence ignota ` 
m viter for second appeal, | 


Appeal from a dearee’ of the Additional * -- 


Cp. 371; col. Lj 


t 


2 


+ 


Distriet Judge, Lueknow at Sitapur, dated ° 


Mr, Rankatya Gal, for the Appellant. - 


tha 27th “November 1920, upholding that ‘ - 
of the Subordinate Judge, 


Sitapur, dated `` ` 
the 8th April 1916. ce — 


«ie i — 
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JODGMENT.—Tuse only question in this 


appeal is whether the appellant has .usseadad. 


in evatablishing a oustom by whieh nephews 
wore entiiled to inherit jointly with unolea in 
the ease of property inherited from a childless 
person. The learned Judge in appeal 
has found against the eustom. He points 
out that itis not mentioned in the waytb- 
ul.ars of either of the villages soneerned 
and that one wajzb-ul-are was astually signed 
by the grandfather of the appellant. Itb 
is pleaded before me thatthe learned Judge 
did not give suffisient weight to the large 
amount of oral evidense produeed by the 
appellant, The learned Judge has dissussed 
all the instancas put forward and finds 
that only one instanee is proved. In any 
sase-the weight to be attashed to oral 
evidense is not a matter for sesond appeal. 
The judgment of the learned Judge is not 
open to attask and I dismiss the appeal under 
Order XLI, rule 11. m 

J, P, 4 Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Lerrers PATENT. APPEAL No. 19 or 1921, 
November 9, 1921. 

Present :—Mr. Justise Piggott and 
Mr. Justioo Walsh., 
MATHURA PRASAD—Darznpant— 
APPELLANT 

cersus < 
RAMESHWAR AND ANOTHER— PLAINTIFFS 


— RESPONDENTS, , 

Agra Tenancy Act (II of 1901), s. 158—Rent-free 
grant in favour of idol—Priest, whether grantee— 
“Successor to original grantee,” meaning of —Appeal — 
New point—Misconstruction of document, 


In case of a rent-free grant of land in favour 
of an idol worshipped in a shrine the par- 
ticular priest who for the time being may be in 
charge as manager of the affairs uf the temple in 
question, or of the worship of the idol as conducted 
therein cannot be regarded as himself the grantee 
within the meaning of section 158 of Act II of 
“1901, nor can any priest who from time to time 
may succeed to the office be treated ag a successor 


to the original grantee within the meaning of that . 


section, [p. 373, col. 1.] 

In order to maintain in second appeal or in 8 
Letters Patent appeal in a rent-free grant case 
that the use of the word “shankalap” as a desorip- 
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tion of the nature of the grant involves a transfer 
of proprietary rights in the land ib is incumbent 
on the person raising it to plead, and to show 
from the record, that documentary evidence es- 
tablishing his contention of fact has either been 
disregarded by the Court of first appeal or’ mis- 
interpreted. [p. 372, col. 2.] or 

Bharat Das v. Nandrani Kuar, 42 Ind. Cas. 8181 
39 A. 689; 15 A. L, J. 769, distinguished. 


Letters Patent Appeal from a judgment of 
Justiees Sir George Knox, sonfirming a deores 
of the Distriet Judge, Oawnpore, who 
modified a decree of the Assistant Collestor, 
First Class, Fatehpur. 


Mr. P. L. Banerji and Bhagwati Shankar 
for the Appellant. 

Dr, K. N. Katju, for the Respondents. 

JUDGMENT.—These are two conneeted 
appeals arising out of two oonnested cenita 
whioh have been litigated together through- 
out. The appeals may be disposed of by a 
single judgment. The suits vere filed in the. 
Court of an Assistant Oollestor. The plaint- 
if, as Lambardar and proprietor. of two 
epesified plots of land, sued the defendant as 
a rent-free grantee of the same and, admitting 
himeelf not to be entitled to resume the grant, . 
olaimed assessment of rent on thesame, The 
written statement, as is often the ease, was 
somewhat loosely drawn up, but beyond all 
question the substantial defenee on the facts , 
was that the defendant, being a rent-free 
grantee of the land in question, had held the 
same as aneh for more than fifty years and 
through at least two suecessors to the original 
grantee and was, therefore, entitled to be 
declared proprietor of the same and to he 
assessed to revenue but not to rent, This refers, 
of course, to the provisions of seation 158 of 
the Tenaney Aet (Loeal Aot II of 1501). 
The Assistant Colleetor, who „tried the two 
anite, assepted this defense as established in 
fast and in law and framed his deerses 
accordingly. On first appeal the Distriot 
Judge reversed the finding of the First Court 
on this. presise point. He held that the 
defendant, however long he may have been 
in poesession of the plots of land in suit, had 
sertainly not held the same through two 
suesessors to the original grantee. He 
remitted issues on the question of the rate of 
rent payable and finally decreed the plaintiff's 
snit, assessing rent on the two plots of land on 
the basia of the rent paid by tenants, without 
right of oesupancy, in respeet of similar plots 
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ofland in the.neighbourhood. The defendant 
appealed to this..Court, His memorandum 
of appeel raises various poiats, bnt he did 
beyond question shallenga the finding of tha 
lower Appellate. Oonrt with regard. to tke 
applieability of sestion 158 of the Teaaney 
Act, He also pleaded that, in any event, the 
rent assessed should have been onthe basis 
of a Anding that-be had at least a right of 
ossupancy in respect of the land in anit. 
Fhe judgment of the learned Judge of this 
Court who disposed of the two appeals shows 
thatthe arguments before him wandered over 

a somewhat wide fald and that the essential 
— in dispute bad besome somewhat 
overlaid and thru:t out of sight by the time 
he same to deliver. judgment. It seems to 
have been ointended before him that the suits 
-in question were not _sognizable by a Rent 
Court, a eontention: which he had no 
diffieulty in repelling. Obviously the suits 
as brought were suits under Obapter X of 
the Tenaney Act acd sognizable by a Rant 
Court only. The plaintiff kad to make out 
the essential- fasts alleged by him in order 
to. bring the suita withia the operation of 
that Ohapter. If he failed to do this the 
suits would be‘ disuiissed upon the find. 
ings of fast but the suits as brought were 
unquestionably sognizible by the Court whieh 
tried them. at 

Finally, the learnad Judge of this Court 
affirmed tno decision -of the District Jadge 
and, after remitting further issues regarding 
the rate of: rent, passed orders the effest of 
whieh was to dismiss the appeal. The 
memorandum of appeal bafore us again 
raises- the two prineipal points whieh have 
bean. already referred to. There ia, however, 
a. farther plea whieh may be said to ra‘sa 


ones more in a slightly modified form the - 


question whieh was diieussed by the laarned 
Judge of this Oourt as one of jurisdistion, 
The-argument laid before us on this point 
may be atated in two slightly differ.nt 
forms. Firstly, it was sontended that 
the original grant in favour of the defendant 
was not the grant of a rent-free holding, 
but a gift of the rroprietary rights in the. 
land itself, In oar opinion there 
basis for this contention, either in the 
pleadings, or in the findings of fast resorded 
by the lower Appellate Court. The sugges. 
tion. is that the deseciption of the land in 
tke revenue papers and the use of the word 
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‘thankalap’ as a deseription of the natore 
of the grant in favour of the defendant, 
nesessarily involve a transfer of the pro- 
prietary rights in the land itself in favour 
of the latter. In order to maintain such a 
soutention in second appea’, and even more 
so inan appeal under the Letters Patent 
it would ba inenmbent on tbe person rais- 
ing ib to plead, and to show from tbe 
resord, that dosumentary evidencs establish- 
ing hia sontention of fast bad either been 
disregarded by the Court of first appeal 
or misinterpreted. There has never been 
any pleading to this effeet from first to 
last, Mcraover, the defendants written 
statement in the Trial Ooart, fairly inter- 
preted, amounts to an admission of the 
fast that his position was that ofa rent- 
free grantee and nothing more. 

“esondly, the point is put in this way 
that the provisicns of rection 151 of the 
Tananey Ast «over this ease, because it 
should be-held on the evidences that the 
defendant acquired this rent free holding 
for valuable sonsideration and that the 
right of resumption is now barred. Here 
agaia we may say that wə ahonld find it 
very diffisult to read any sudh asontention 
iato the pleadings, as they stood either 
in the Trial Court or in the Oourt of 
first appeal; ‘but in any oase we are 
elearly- of ‘opinion that the. fasta befora us 
would not. warrant a finding that there had 
been “valuable eonsideration” in fayoar of 
the grantor at the time of the grant, 

Passing over these points we-may now 
some to the two main queifions whieh 
have been in isaue throughout. The learned 
Distrist Judge has found that the land 
in question, although it has no doubt been 
in the possession. of the defendant for a 
long time, presumably for more than fifty. 
years, has not. been held. by two suases- 
eors to the original grancse. The sonten- 
tion before us is that this is a mixed 
finding of fastand of law and that the. 
sonsinsion of-the learcei, District Judge 
is. yitiated. by. an. error. of. law on his-part,. 
In this. connestion our attention has been 
drawn, to a reported ease, fo whish one . 
of us.was a party, that of Bharat Das v., 
Nandrant Kuar (t): Tbe judgment of: 


(1). 42 Ind, Cas, 818; 39. A. 688 15. A. Gd, 
2. : 
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the lower Appellate Court certainly suggests 
that the learned Distries Judge was not 
aware-of thia ruling and we have had to 
eonsider i$ oarefally, with seferense to tha 
findings arriged at by the Court of first 
appeal, and to rome extent with refereres 
also to the pleadings and to the evidenee 
on the’ reaord, We are satisfied that the 
present oases ia elearly distinguishable on 
the facts from the oase of Bharat Das v. 

andrant. Kuar (1), In the judgment 
of that ease partisular stress is laid upon 
the faat that the original rent-free grant was 
in’ favour of the head or manager of a 
eertain religious inatitution, although made 


for tho benefit of a local shrine under 
. the management of that institution, On 
those fasts it was held that suasessive 


mahani, or heads of a religions institution 
-of this -sort, may fairly be. held to be 
sussedéors to the original grantee within 
the meaning of testion i53 of Loaeal Aot 
11 of 1901. The learned Judges ~express- 
ed themselves with great saution and were 
at pains to limit the desision to the parti. 
sular faets before tham. We may go sọ 
far as to say that they felt that they 
ware stretshing the wording of sestion 158 
aforesaid about so far as it eonld go and 
that they guarded themselves oarefully 
against being supposed to lay down any 
prinsiple whioh would stretsh it. too far, 
In the present ease the finditg is that the 
graiit was in fayour of the idol worshipped 
in a sertain osal shrine and this findixg 
is borne ónt by the pleadings dnd by the 
evidence. We have oome to this sonelusion 
after edrefally examining thé réedrd and 


in spite of the faet that there is some 
ambiguity about the form in whieh the 
plaint has been drawa up. Wé do not 


think that under the ireuiistanées the 
particular priest who for the time being 
may be in large as manager bf the 
affairs of thé témple if question, or of 
the worship of the idol as conduetéed thera. 
in; ean be regarded as himself the grantee 
within thé ii6aninig of the sestion abovo 
referred iG, bř that any priest who from 
imé to time may stodedd ti thé offise san 
be treated as w suscessor to the original 
grantees within thd megnihg of the same 
sestion, This edntétficn, therefére, if our 
opinion fails. 

ae only remaining pointisas to tha rate. 
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‘of rent. We are satisfied that we mnst modify 
the dearée of the learned Judge of this Court, 
It certainly looks to ua as if some *@dnfasion 
must have erept into the 16a0rd when thia 
Court same to re-examine it after the findings 
on the iseues remanded by it had been retain: 
ed. Itis quite clear to us on the dvideree 
that the defendant is entitled to be treated as 
an oseupancy tenant of the land and to hays 
rent assessed on the basis of the rent paid by 
ossupansey tenants for land of similar quae 
lity in the neighbourhcod. In fast, no serious 
argument fo the eontrary has been pressed 
upon us on behalf of the plaintiffs-respond- 
ents. We have looked at the remand fnd- 
ings for ourselves and gonsiderei their bjar- 
ing on the issue regarding the rate of rent. 
The résult is that in our opinion the rent 
assessed onthe plot of land of 1 bigha 5 
biswas, whioh is involved in the snit to which 
Latters Patent Appeal No. 12 of 192. relatés, 
should be fixedat Rs, 112-6 per annum, 
while on the plot of land of 1 bigha 4 biswas 
whigh is involved in the suit to whieh Loatters 
“Patent Appeal No. 13 of 1921 relates the 
rent should be fixed at Ra, 1-11 5 per annum. 
We order that the dearee of this Oourt, and 
also that of the lower Appellate Court, be 
tnodified te this extent, thatthe rent payable 
by the defendant be fixed as above stated. 
The result is that these two appeals hava sue- 
eeeded to a sertain limited extent. We think 
the justise of the saso will be fairly met if the 
patties bear their own sosts of both ihe 
hearing in this Court, and we order aseord- 
ingly. 


J.P, Appeals partly allowed, 





OUDH JUDICIAL COMMISSIONER'S 
coU 


Benr Appzat No, 40r 1921, 
Maresh 16, 192). 
Present:—Pandit Kanhaiya Lal, J. O. 
KAMPTA SINGH—Derenoaxnt— 
APPELLANT 
CETSUS 
MATA BHiIKH SINGH—Puatytive — 


REsPONDERT., 
Profits, suit for—Interest, when co-shdrer entitled 
to —Lambardar, when liable to pay interest, 
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RAMESHWAR DAS Y. SRI LAL, 


In a nit for profits by a co-sharer against a 


_. _,dambardar the question is one of accounts and unless 

“the lambardar has deliberately or contumaciously 
*.- péfused to render accounts or pay what is due 
*.to:the co-sharer he cannot be made liable for interest 


‘+> On.what may be found due when the accounts are: 
.. . adjusted. 


"= Udit Narayan Singh v. Rampal Singh, 2 Ind, Cas 920; 


21 


- had 


=". 18-0, 0.140 and Arjun Singh v, Rudra Partab Singh, 
>: JL Ind. Cas, 674; 14 O. O, 164, distinguished from. 


Mirza Sadik Husain Khan v. Hafiz-wl-rahman, 60. 
0. 89, referred to. 


Appeal from a desree of the Diatriat 
Judge, Rae Bareli, dated the 3rd January 1921, 
modifying that ofthe Assistant Oollestor, 
First Olass, Partabgarh, dated the 30th 
August 1920, 

Mr. Ganga Dayal, for the Appellant. 

Mr, 8. P. Kain, for the Respondent, 


JUDGMENT,.—The question for sonsider- 
ation in this ease is whether the plaintiff 
should have been allowed interest on hia 
share of the profits for 1324 to 1327 Fasli 
from the Lambardar. The lower Appellate 
Court has, following the desisions in Udit 
Narayan Singh v, Rampal Singh (1) and 


=. Arjun Singh v. Rudra Partab Singh (2) 


allowed interest to the plaintiff at 6 per 
cent. per annum but those sases are: not 
applisable. In the former sase the oo-sharer 
claimed arrears of rent from the 
thekadar and in the lat‘er the Lambardar 
had elaimed arrears of revenue due by a 
oo sharer and intereat in those eases was 
held to be properly resoverable. In a sunit 
for profits by a co-sharer against a Lambardar 


the question is one of aseounts and unless - 


the Lambardar has deliberately or eontu» 
masiously refused to render aesounta or pay 
what is due to the eo-aharer he eannot be 
made liablefor interest on what may evene 
tually be found due when theaseounta are 
adjusted. In Mirea Sadik Husain Khanv, 
Hafiz-ul-rahman (3), it was held in some- 
what similar eiroumstances that no interest 
eould be awarded and that eestion 73 of the 
Indian Contraet Aot (IX of 1872) was 
inapplieable. 

The deerse prepared by the Court below 
does not properly express the result of the 
appeal. The net profits of the plaintiff's 


share have been held to have amounted. 


(1) 2 lnd. Cas. 920; 120. C. 140. 
(2) 11 Ind. Cas. 674; 14 O. O. 164, 
(3) 60. 0. 89, 
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to Rs. 240-13-6, From this Rs. 18-14.-1 
allowed by thea Oourt below on dceount of 
Lambardari dues and Rs. 24 on aeoonnt of 
the costs of aollestion at 10 per eent. and 
Rs, 25 on assount of the defendant's share 
of the value of a tree ont by the plaintiff 
should be dedueted. The net amount due 
to the plaintiff is thus Rs. 177-15-7. As the 
defendant has already been allewed 5 
per oont. on aseount of Lambardari dues on 
the Government revenue, it would manifestly 
be improper to allow him another 10 per sent. 
on the same onasoonunt of the alleged boosts 
of sollestion. 

The appeal is, therefore, allowed and the 
deeree of the lower Appellate Court modified 
as to allow the plaintiff Rs, 177.15-5 with 


proportionate eosts in the Oonurt of first 


instanee and future interest from the date 
of the suit till payment at 6 per sent. per 
annum. ‘The rest of the slaim is disallowed, 
The parties will bear their own costs in 
the lower Appellate Oourt and in this 
Court. 

J, P. 

Appeal allowed, 


ALLAHABAD HIGH OOURT. 
Exgcuriox Sxconp Arprat No, 195 or 1921, 
November, 10, 1921, | 
Present :—Mr. Justise Ryves and Mr, 
Justiee Gokul Prasad. 
RAMESHWAR DAS—Jopamnst Desror— 
APPELLANT 
versus 
SRI LAL—Decesr- HoLDER— RESPONDHAT, 
Civil Procedure Code (Act V of 103), s. 145— 
Ewscution of decree—Arrest of judgment-debtor— Surety 
to produce judgment-debtor or to pay amount—Judg- 
ment-debtor sentenced to tmprisonment—Surety aware 
of criminal proceedings when standing surety— Surety, 
liability of. 


A judgment-debtor who was arrested in an exect- 
tion of decree was released from custody on a surety 
undertaking to produce him whenever the Court 
required and the surety gave a surety bond to 
the Court binding himself, on failure to produce 
the judgment-debtor whenever required, to’ pay the 
amount himself. One month's time was given to 


-the surety for the payment of the money and he 


was directed to produce the judgment-debtor on 
the expiry of the month. A criminal charge of 
embezzlement against the judgment-debtor wag 


* 


mg, * 
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-> "pending at the instanoe of the deoree-holder at the 


‘time the surety bond was given and this very 
-surety went hail for the judgment-debtor in the 
-Criminal. Court. On the date on which the judg- 
ment-debtor was to be produced in Court he was 
sentenced to imprisonment and thereupon the surety 


` -applied in Court’ for his discharge bubno order was 


‘passed. On deoree-holder’s application. for process 
against the surety : 

Held, that the surety was not disoharged from 
his obligations inasmuch as it could not be said 
that the surety could not have contemplated the 
possibility, or even the probability, of the judgment- 
debtor being in jail within a month of his execut- 
ing the surety bond when he knew that at that 


` time ‘criminal proceedings were going on against 
- - thé judgment-debtor and that, therefore, execution - 
2 . could Zissue against the surety. [p, 376, col, 2.] 


Krishanan Nayar v. IttinanNayar, 24 M 687, Ashig 
Ali v. Moti Lal, 4A. L. J. 437; A. W. N. (1907) +20; 
29 A, 466, Nabin Chandra Hazari v, Mritunjoy Barick, 
-19 Ind. Cas 981;-41 O, 50; 17 O. W, N, 1241, referred 


: $0. 


Exasution sesond appeal from a daeres of 
toa Distrist Judge, Agra, dated the i3th 
“January 1921, 

Mr. M. L. Sandal, for the Appellant, 

Mr, N. F. Asthana, for.tha Respondent. 

JUDGMENT,—This appeal arises out of 
execution prossedings, One Sri Lal obtained 
a desres against Lakhpat Rai for some money 
and in exesution of his deerse had Lakhpat 
Rai arrested and brought to Court. There- 
upon Rameshwar Das, the appellant, got 
Lakbpat Rai released from sustody on his 
undertaking to produse him whenever the 
‘Court required, and gave a surety bond to 
the Oourt in whieh he bound himself that 


“on failure to earry out hia promise to produaa 


' Lakhpat 


Rai whenever required by the 
Court be would himself pay the amount 
desreed against Lakhpat Rai. This bond was 
exeasnted on the 8th of January 1920 It 
may be noted hera that at that time eriminal 
prosesdings were pending against Lakhpat 
Rui on a sharge of embezzlement on the 
eomplaint of Sri Lal and in those prosesdings 
Rameshwar Das himself went bail for 
Lakhpat Rai, The Oourt gave Rameshwar 
Dis ono month time for the payment of the 


. money and diresated him to produse Lakh. 


pat Raion the expiry of the month. Tha 
monthexpired on Sanday, the Eth of Febraary 
1920. On the 9thof Febrosry Lakhpat Rri 
was sonvie.ed by the Criminal Oourt and 
sesntensed to undergo three montha’ rigorcai 
imprisonment and to pay a fine of Rs. 1,000 
or in defanlé to suffer six months imprison. 
mest. It was also ordered that if the 6-9 
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or any portion of it were paid, that amount 
would be paid to Sri Lal as eompensation. 
On the 9th of February 1920 Rameshwar Das 
pot in an applieation to the Oourt stating 
that inasmuch as Lakhpat Rai had been that 
morning sent to jail it was impossible for 
him to produse him in the Oivil Court and 
prayed that he be diseharged from his 
bond. No order appears to hayo been 
passed on that applisation but subsequently 
when the desree-holder, Sri Lal, applied for 
proosss against the surety the same objes- 


-tion was raised by him and assepted by 


the exesuting Court. On appeal, however, 
the learned Distriet Judge has overruled 
the objestion and dirested -exeeution to 
issue against the surety. Henes this appeal. 

It is argued that the fast that Lakhpat 
Rai was in jail on the day on whieh the 
surety should have prodused him was beyond 
the sontemplation of any body when the 
surety bond was exesuted, and that eireum- 
stanees over which the parties had no son- 
trol prevented the surety from produeing 
Lakhpat Rai, and relianes was plaeed on the 
sases of Krishnan Nayar v. Ittinan Nayar (1), 
Ashig Ali vy. Mott Lal (2) and Nabin Ohandra 
Hazari v, Mritunjoy Barick (3), In all those 
sages the eirsamstanea that prevented the 
surety from earrying ont his promise was 
the death of the jadgment-debtor, That 
was not so here. It ean sesareely be said 
that Rameshwar Das sould not have son- 
templated the possibility, or perhaps even 
the probabality, of Lakhpaé Rai being in 
jail within a month of his oxeeuting his 
surety bond when he knew that at that time 
sriminal proseedingsa were going on against 
Lakhpat Rai. We, therefore, agree with 
the learned Distriat Judge in holding 
that the rulings relied on do not eover this 
8450, 

We are informed that Lakhpat Rai has 
not paid up any portion of his fine and that 
there is no likelihood whatever of his ever 
doing so. Be that as it may, it seems to us 
that if the fine or any portion of it is realig- 
ed and paid over to Sri Lal as sompensa- 
tion then to that extent Rameshwar Das 
will have a right to get a refand from the 


dearas-holder. 
(1) 24 M. 687. 
(2) 44, L, J. 487; A. W. N. (1907) 120; 29 A. 


66. 
1241, 
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The result is that the appeal fails and is 
dismiesed with gosta, 
3 EA o 


* 


Appel dismised. 


OQUDH JUDICIAL COMMISSIONER'S 
COURT, 
Miscentansots ArrgaL No, 49 or 1920. 
September 9, 1920, 
 Bresent Mr, Daniels, A, J.O, 
Nawab QAMAR JEHAN BEGAM J 
AND ANOTHEX— DEFENDANTS— 
— 


BANSI DHAR—Piawn FE =e 


RESPONDENT. 
Civil Procedure Code (Act Y of 1908), 0. XLI, 
A “234p gal-—Remand, order of, appeal from 
' Findings” of fact, whether can be interfered, 


An appeal from an order of remand under 
Order XLI, rule 23, Civil Procedure Code, stands on 
the fosting of a second civil ‘appeal and a High 
‘Gonrt is bound by the findings of fact of the lower 
Appellate Court, ` 

Tika Ram y. Shama Charan, 20 A. 42; A, W.N, 
(1897) 196; 9 Ind, Dee. (N. s.) 387, referred. to, 


“Appeal from a deores of the Third Addi. 
tional Distriot Judge, Lusknow, dated the 
ölet July 1920, reversing that of the Sabordi- 
nate Judge, Lueknow, dated the 2nd Maroh 
1920. — 

i: Syed. Nabiyullah, for the Appellants, 

- JUDGMEN?.—Thi: is an appeal from an 
order of remend passed under Order XLI, 
rule 23. The suit was for’ possession of 
eortain property. ¢ alienated by. a Hindu widow, 
 Musammat Janki, ‘The sole question involved 
is, aa the, learned Counsel for the appellant 
frankly admits, one of faot, namely, whether 
Musammat Janki was ‘alive or dead. The 
learned Subordinate, Judge sonsidered that 
the evidence of her death was incufficient 
and without eonsidering the defenge evidence 
at all dismissed the suit, .. The learned 

Distrist judge in appeal found, a faot 
‘whieh annot be denied, that “there WAS 
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evider ep on tha resord which was admissible 
in euppert of the feet of tke woman's 
death, Tho deferidar ta bade produged a 
wenan who purported io be Musammat 
Janki herself and ehe was examined on 
sommission from behind the purda. The 
Distriet Jadge printed out that her death 
had been at an earlier stage admitted ‘and 
that the suggestion of her being ‘alive and 
resident at Fatabgarh was put in at-a late 
stage. For various other reasops whieh 
are stated i in his judgment he same to the 
sonslt sion that the woman who Was ox- 
amined was an impostor. He assordingly 
allowed the appèl and remanded the anse 
for desision of the other i issues, An appeal 
from an order of rémand under Order XLI 
rule 23, stands on the footing of a Second 
Civil Appeal and the. High Court is bound 
by the findings of faot of the lower Appellate 
Ocurt. This is elear ‘from the language of 
elanse (u) of Order XLII, role. 1, snd 
has been expressly beld in a namber of 
eares of whish Tika Ram v, Shama Oharan 
(1) is an inatange, This finding of fact ig 
fatal to the appeal whish I agsordingly dig» 
misg under Order XLI, rule 11, 

It is obvious, that the ease eannot b3 
allowed to rest here. The learned Sub. 
ordinate Jndgé’ 8 sonslusion amounts to this 
that there has been an attempt Bt persona. 
tion, It is bis duty to make further 
enquiries with a view to institution of sriminal 
proeeedings if a prima facie ease is made 
out. 
wP, 

Appeal dismissed, 


(1) 20 A. 423 A. W.N. {1897) 195; 9 Ind, Dec 
(N. 8.) 887. 
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ALLAHABAD -HIGH COURT. 
Execution Secoxp O1vit Appeat No. 641 
or 1920, 

November 5, 1$21, 
Present:—Mr. Justioa Gokul Prasad and 
Mr. Justice Sulaiman. 

SHEO MANGAL Decree- HOLDER — 
APPELLANT 
tersus 
Musammat HULSA AND oraEss— 


JUDGMENT- DEBTORS —RE8PONDENTS. 

Pre-emption—-Suit decreed on condition of pay- 
ment within certain time—Appeal—Further amount 
allowed not paid within time— Eæecution of decree by 
vendee for further amount—Restitution, subsequent: 
application for-~Res judicata —Hstoppel—Ezxecution, 
decision im, inal. 

A suit for pre-emption was decreed on condition 
that if the plaintiff paid œ certain amount within 
two. months he would be entitled to get possession. 
The money was deposited and possession obtained 
by the plaintiff, Meanwhile the vendee appealed 
and the Appellate Court allowed a further sum to 
the vendee and extended the time for payment, The 
plaintiff did not deposit the further amount within 
time. The vendes then applied for execution of 
the decree and claimed further amonnt allowed to 
him and costs and an order issuing process was 
made, The plaintiff appeared and deposited a part 
of the further amount and got an extension of 
time from the Oourt to pay the balance though 
he was opposed by the vendee. Before the ex- 
piry of the extended time the vendee applied for 
restitution of the property on the ground that the 
pre-emption money not having been deposited 
within the time allowed by the decree the suit 
siood dismissed, The plaintiff objected that this 
application was barred by the principle of res 
judicata as well as by the principle of estoppel: 

Held, (1) that the rule of res judicata did not 
apply inasmuch as neither of the proceedings in 
execution could be said to amount to an express 
adjudication by the Court that the proper remedy 
of the vendee was to recover the further amount 
allowed to him by execution or that any such 
amount was actually due to him; [p. 379, col. 2; 380, 


cal, 1. ; 

(2) that the ciroumstance that the vendee want- 
ed to realise the further amount awarded to him 
by execution of the deoree, which gum admittedly 
was not due to him, did not estop him from 
coming to Court and claiming restitution of the 
property; [p. 880, col, 1.] 

(4) that the order of the Court giving the plaint- 
iff further time to deposit the pre-emption money 
was without jurisdiction; [p. 330, col. 1.3 

(4) that the fact of the default of payment made 
by the plaintiff was to dismiss the suit in foto and 
that his possession was wrongful and that the 
vendee was entitled toa full restitution. [p. 880, col. 
2 - 


2] 

Ram Kirpal v. Rup Kuari, 6 A, 269; 111. A, 87; 4 
Sar, P. C.J. 439; 3 Ind. Dec. (N.s) 718, Lakshma- 
man Chetti v Kuttayan Chetti, 24 M. 669, Sheoraj 
Singh v. Kameshar Nath, 24 A. 287; A. W. N. (1902) 
68, Dambar Singh v, Munawar Ali Khan, 30 Ind. 
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Cas. 775; 18 A, L.J. 964; 37 A, 531, Zameshar Prgsed 
v. Thakur Prasad, A, W. N. (1903) 09; 25 A. 443, 
Lachhmi Narain v. Ram QOhandra, 4 A. L J. 117; 
A. W.N, 11907) 64, Kalyan Singh v, Jagan Prasad, 


- BU Ind, Cas, 523; 37 A, 689; 18 A, L. J. 828, referred 


to. 

If an executing Court expressly decides a point 
inter partes that decision becomes final according 
tothe general principles of law though the ques- 
tion whether the law of res judicata applies is 
irrelevant as the term refers to a matter decided 
in another suit. [p. 379, col.l,] 


Exesution seeond appeal from a decree of 
the Distriet Judge, Allahabad, reversing that 
of the Judge of the Oourt of Small Causee, 
exercising the powera of fhe Maunsif, 
Allahabad. 

Mr, Peary Lal Banerji, for the Appellant. 

Mr. Shiva Prasad Sinka, for the Re. 
spondents, 5 

JUDGMENT:—This anpeal arises ont 
of an exeeution matter, It appears that 
the plaintiff-appellant brought a suit for 
pre-emption against the defendants, That 
suit was deereed on the 29th of February 
1916 by the Oooré of firat inataneg and 
the deeree provided that on payment of 
Rs. 1,200 within two months the plaintiff 
would be antitled to get possession of 
the property. The vandee appealed to the 
Distriet Judge and the plaictiff-appellant filed 
eross-objestions. The learned Distriat J adge, 
onthe 12th of August 1916, allowed the 
vendee’s appeal in part and inereased the 
amount awarded to him by a sum of 
Re, 380-15-0 and dirceted that in sasa the 
Rs. 1,200 awarded by the Firat Court had 
not slready been deposited the time for 
payment of whole or the balanee be ex. 
tended by five months from the date of 
his desree, There was a second appeal 
to this Court whieh was dismissed, 

The plaintiff on the 29:h of April 1915 
deposited Re. 1,200 in Court and on the 
30th of May 1416 obtained possession of 
the property, He, however, did fot deposit 
the balanee of Re, 380-150 within five 
months allowed by the Court of firat appeal. 
On the 17th of July 1918 tha vendees 
applied for exeeution of their deeree for 
eoste. This appliestion was. ultimately 
digmigsod for default, After thie on the 
16th of June 19 9 the vendees put in a 
second application for oexeention of the 
deoree in their favour and elaimed to resover 
a sum of Re. 38) 150 allowed by the 
District Jedge, as well as sosis to whieh 
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they were’ entitled, and prayed. for tha 
exaoution of the ` dasiė by- arrest of tha 
judgment-debtor, An order issuing prosess 
was made on that day. Before the order 
sould be -exeauted the judgment-debtor 
appeared in Qourt on: the 18th of IJnly 
19:19:and. offered -to - pay -Rs, 260 at onsas 
and prayed for two months’ further time, 
The -vendees’ ‘Pleader objested to any 
further extension of time but the Oonrt 


‘thought fit to direst that the judgment. . 
' " debtor should deposit Rs, 260 on that date 


and should be allowed two months’ further 
time to pay the balanes, Before the two 
months had expired and before the balanos 
“had been deposited, the vendees on the 22nd 
August 1919 putin an application, out of 
whish this appeal arises, and whish in effes! 
was onefor restitution of the property on 
the ground that the pre-emption money 
‘not having been deposited within the time 
‘allowed by the deeres the suit stood dis: 
missed.: Two days before the date fixed 
for hearing of ‘this applieation,” namely, on 
‘the 18th of September 1919, the plaintiff 
appeared in Court and deposited the balauae 
of the amount, 


Various objections were raised by the 
plaintiff to the vendees’ appliaation for 
restitution, The Court of first instanee was 
of opinion that this applisation was - barred 
by the prinsiple of res judicata as well as 
by the prinsiple of estoppel, and it assord- 
ingly dismissed the applisation. Onappeal 
the learned Distriet Judge bas differed from 
the views of the Court of first instanee, and 
having allowed the appeal, has granted the 
. applieation for restitution of the property, 


In the Courts below there was some dis- 
pute as to the actual interpretation of the 
decree passed by the learned District Judge. 
That deerea modified the desrse of the Court 
of first instanse to this extent only that tha 
period of payment be extended to five months 
and the amount of the pre-emption money be 
inereased by Rs. 380-15-0. In other ren. 
pests the desree of the Court of firat instance 
had not been modified. It is obvious, there- 
fore, that -the elanse in the Firat Oourt’s 
deeres, whieh said that in oase of default of 
payment the suit shonld stand dismissed, 
- held good and in our opinion there san be no 
“ doubt that on tke failure of the plaintiff to 
dero-it the fall deeretal amount within the 
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tims allowed by the learned Distriet Judge 
his suit did stand dismissed. 

On bshalf of the plaintiff, however, two 
points have been strongly urged before us, 
Ong ia that of res judicata and the other of 
estoppel. It ia urged thas when at tha 
instanso of the vendees the exeaution Oouart 
ordered prosess to issus and also dirasted 
that the jadgmoent-debtor should deposit tha 
balanos of the amount within two maths, 
it aubstantially desided that the dasras was 
exesutable and that the vandee’s ramedy was 
to rasover the pre-amption money by exasu- 
tion of his desres, that, therafore, this point 
must be takenas having basan desided by a 
eompatent Court and the present applisation 
is barred by the prinsiple of. res judicata. 

It is slear, however, that there is no ex press 
order to the effast that the deeres sould ba 
exesuted even after the expiry of ths five 
months, The order of the 16th of June 
1919 is simply an order direating that 
proeess should iasue, On that date there was 
the amount of sosts astually due to the 
vəndess and there san be no doubt that the 
exasation Court had jurisdistion fo axesnte 
the desree. It is trae that in the applis ation 
for exesution a larger amount than. was 
astually due to the vendees was put in, bat 
this cireumstanae, in our opinion, sannot oust 
the jurisdistion of the sxesution Court so 
far as the amount aatually due was congern- 
ed. Itis elear, therefore, that the order of 
the 16th of June 1919 gan in no way operate 
as resjudicata, Ooming tothe insident of 
the 3th of July 1919, it will be noticed 
that although on that date the vendees seem 
to have bsen willing to aesept the whole of - 
the deeretal amount in ease if was paid to 
them then, they were not willing to “allow 
any farther grace to the plaintiff. The 
Court, however, in spite of the vendess’ 
objestion granted two months’ further time 
for payment of the balanse, This in effest 
was an order extending the time fixed by 
thedesree. Sestion 148 of the Civil Pro. 
sedure Oode has no applisation to’ time 
fixed by a desree and it ia obvious that 
the Oourt really had no jurisdiction against 
the will of the vendees to extend’ the 
time for payment of the pre emption money. 
In our opinion this order, foo, sannot be 


.said to amount to an adjudication that the 


deares was really exesutable, The fact 
sooms to bathat it did not oseur to either 


‘Vol. LXV] 
SHEO MANGAL b. HULSA, 


of the parties or to the Court that by 
lapze of time the snit stood dismissed. It 


is strongly urged by Mr. Banerji on behalf ` 


of the plaintiff that if the Oourt did not 
intend to deside that the only remedy of 
. the vendess was to resover the amount by 
~ .exeeutbion of their deeree then it.would not have 
passed this latter order. He relies on the 
aases of Ram Kirpal y. Rup Kuari (1), 
Lakshmanan Ohettt vy. Kuttayan Ohetti (2), 
Sheoraj Singh v. Kameshir Nath (3), Dambar 
Singh v. Munawar Ali Khan (4), Tumeshar 
Prasad v. Thakur Frasad (5) and Lachhms 
Narain v. Ram Chandru (6), 


There san be no doubt that if-an exe- 
outing Court expressly desides a point 
inter partes, that deeision besomes final 
sesordiug to the general prineiples of law, 
though the question whether the law of 
res judicata applies would be irrelevant, as 
the term refers to a matter desided in 
another suit. This is all that was held 
by their Lordships of the Privy Oouneil 
in the caseof Ram Kirpal v. Rup Kuars 
(1), In the sase of Lakshmanan Ohetti v. 
Kuticyan Ohetti (2), there was an applisation 
for execution to whieh sertain objeationsa 
ware raised and an order for the issue 
of warrant was isasued,~ The application 
for some reason or other was ‘struok off 
and, on a sesond applisation for exesution 
having been made, a plea was raised that 
the previous applisation having been filed 
beyond time was not acsording to law. It 
was hsld that anuch a plea was barred by 
the prinsiple of res judicata, That sase is 
really distinguishable inasmuch as eertain 
objestions had astually been raised by the 


judgment-debtor and for some reason or ' 


other bad not been presséd and proaess 
had been ordered to issue. In the oats 
of Sheora; Singh v. Kameshar Nath (3) also, 
the objections inalnding an objection as to 
limitation had been raised to an applio.. 
tion for exeeution but the judgment-debtor 
failed fo appear in support of those objec. 


(l; 6A, 263; I! I. A, 37; 4 Sar, P. O.J. 489: 3 
Ind. Deo, IN. 8.) 718, 

(2) 24° M, 669, © 

(3) 24 A, 282; A, W. N. (1992) 63, 

(4) 80 Ind, Cas. 775; 13 A. L, J. 764; 37 A,,531,. 

(6) A. W. N. (1903) 99; 25 A, 443, 

(6) 4A, L.J, 117; A. W. N, (1907) 64, 
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.to the desretal amount entered 
_applisation for exesution, that. dces 


amount was not payable by bim. 
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tions, whieh were aessordingly dismissed. 
On asesond applieation for exeontion being 
made the plea of the previous application 


having been barred by time was disallowed 
on the obvious .ground that the poiat had 


been expressly raised on the previous ossasion 
and not pressed, In -the ease of Dambar 


: Singh v, Munawar Alt Khan (4), it appears 


that in the sourse of the exesution proseed- 
inga a aompromise kad bsen arrived at, 


- whish was made the basis of an order by 


the Court that the respondents wera not 
liable for the deeretal amount ani that 
their property, should be released. This 
order was also subsequently upheli, In 
spite of this, however, the deeree holder’s 
transferees put the desree in exeoution 
and re-attashed the same property. Odjeations 


„were -filed to the effect that the respondents 


were not liable and that their property 
oould not be attashed, but these objestions 


‘were allowed to be dismissed for default, It 


was then held that the latter of there two 
ordera operated as res udtcata. In this sase 
it will also be notised that cbjeetions had 
expressly been raised and allowed to be 
dismissed and the order dismissing those 
objestions had besome final. From these 
rulings it does not necessarily follow that tLe 
principle of implied ras ‘udtcata would apply 
to exesution proseedings, On the other hand 
it bas been laid down in the oase of Kalyan 
Singh v. Jagan Prasad (7); that if a judg. 
ment-debtor does not take any objestion as 
in the 
not 
preslude him from raising the poict ai a 
subsequent stage. 

All that happened was that on the 16th of 
June 1919 the vendees included an item of 
Ra. 380-15-0 to whiah they were not entitled, 
The judgment debtor for some reason or 
otber did not take any objeotion that this 
The Court 
also proseeded on the assumption that the 
amount was due and prosess was ordered to 
be issued. The Judgment debtor appeared 
and offered to pay Ra. 200 and to pay the 
balanee in two months. To this request of 
his the Court asseded. In our opinion 
neither of these proseedings oan be said to 
amount to an express adjudisation by thg 


{7) 39 Iud, Cas, 523; 37 A, 589; 18 A. L, J, 828, 
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Court that the proper remedy of the vendees 
was to reeover the amonnt of Rs. 380 15.0 
by exesution or that any such amount was 
actually due to him, The cule of res judicat z, 
therefore, does not apply and the present 
applieation is nót barred by sush principle. 

It has next been very strongly sontended 
that the eonduet of the vendees estops them 
from taking upa new position. It is urged 
that the vendses deliberately took up the 
position that their remedy was to reecver 
the sum of Rs, 320-15-0 by exesntion of 
their deeree and persuaded the Court to 
pass orders in their favour, and that they 
by their sonduct put the jadgment-debtor to 
a great disadvantage in eompelling him to 
find a sum of Rs, 260 and asking for time 
to pay the balance in two months. This 
point is seertainly mot free from some 
difficulty, besause the sondust of the vendeas 
is reprehensible and ‘it is also slear that they 
are now trying fo shift their position and go 
behind the previous applieation. We are, 
however, to be datiefied whether there is any 
rule of law whieh presludes them from olaia- 
ing restitution. It is obyions that after the 
expiry of the five months allowed by the 
deeree the enit stood dismissed and it -eannot 
be urged on behalf of the plaintiff that by 
any ast of misrepresentation of the vendees 
the plaintiff was prevented from depositing 
the fall amount within the time allowed by 
the deoree. Without any fault of the vendees 
the plaintiff allowed the time fixed to expire 
and allowed tke suit to stand dismissed, 
The subsequent sondust of the vendeea cannot," 
in-our opinion, amount to any misreprezenta- 
tion on their part whieh has deaeived the 
plaintiff. Their sonduet did put the plaintiff 
to a great disadvantage for which the 
plaintiff may have another remedy, but, in 
our opinion, the sirenmstance that the vendees 
wanted to realise a sum of Rs. 860-150 by 
exesution of thedecree, whish cum admittedly 
was not due to them, does not estop them 
from now coming to Court and saying that 
they were pursning.a wrong remedy and that 
their realremedy is to recover possession of 
the property whish has been wrongly taken 
by the plaintiff, In our opinion the order of 
the Court giving the plaintiff two montha’ 
further time to deposit the pre emption 
money was without jurisdiction aud ib was 
pacsed against the sonsent of the vendees, 
On that day the vendees seemed prepared to 
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waiva their right to some extent and were 
ready to aseept tha amount, provided the 
whols amount was paid tothem. This, how- 
ever, was not done and weean by nb streteh 
of language say that the vendees ever agreed 
to aecept the whola amount within two 
months after the 13th of July 1919. They 
are, therefore, entitled to insist that inasmuéh 
asthe plaintiff did not deposit the whole 
amount on that day they eannot now be 
eompelled to asoept it. In our opinion the. 
fast of the default of payment made by the 
plaintiff was to dismiss his suit in toto 
and he is, therefore, wrongfully in possession 
of the property. The vendee: are entitled to 
a fall restitution, We understand that the 
sum of Rs. 1,200 whish had been deposited 
by the plaintiff and taken out by the 
vendees has already baen re-depdsited and 
that a further sum of Rs. 380-16-0 is stili 
lying in Court. In these eireamstaness wa 
are of opinion that the order of the learned 
Distriet Judge granting the applisation was 
sorreot, 

Having regard to the sirsumstatiees of 
the ease and the peealiar sttitade taken up 
by the vandees we direst that the parties 
should bear their own oost of the exesution 
prosesdings throughout. With this modifisa- 
tion-the appeal is dismissed, 

J: P, Appeal dsemissed, 
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Qoercion or fraud is generally a necessary sub- 
stratum over which a case of undue influence reats. 
Therefore, ina case of undue influence allegations of 
fraud may simply be made with a view to emphasize 
it. [p. 886, col. 1.] 

, Bayad Muhammad v. Fatteh Muhammad, 22 1, A. 
4; 22 0. 824; 6 Sar. P. O. J. 515; 11 Ind. Dec. AN. 8.) 
238 (P. C.), referred to. 

Though it be found that a donor was well aware 
of what he did, yet if it be further found that his 
disposition to do it was produced by undue in- 
fluence, the transaction would be set aside. [p. 886, 
col, 2.) 

Sri Kishan Lal v. Kashmiro, 84 Ind, Cas. 
37; 20 0. W. N. 967; (1916) 1 M. W. N. 438; 3 L. 
W. 528; 31 M. L.J. 363; 14 A. L-J. 1236 (P. 0.), 
referred to. 

Where most of the facts deposed to by the 
witnesses of one party are matters of which the 
opposite party would have inthe natural course, of 
the circumstances of any particular case direct 
knowledge, it is an act of impertinence on the 
part of the latter party to ask a Court to dis- 
believe the evidence led by the former party when 
he himeelf is not prepared to take the responsibil- 
. ity of an oath and give to the Court his own 
version of those facts. [p. 887, cols, 1 & 2,] ' 

It is quite unsafe to accept the evidence more or 
less secondary in its character and certainly of 
inferior quality to the evidence which would have 
been produced but has been withheld, [p. 388, col.2.] 

Murugesam Pillai v, Manickavasaka Desika Gnana 
Sambanda Pandara Sannudhi, 389 Ind. Cas. 659; 40 
M, 402; 21 M. L. T. 288; 32 M. L. J. 869; 15 A.L. J. 
Bom. L. R. 458; 25 O. L. J. 589; (1917) M. W. N. 487; 
44 I. A. 98 (P. O.), referred to, 

Where in a matter of a deed of gift alleged to be 
-executed through undue influence the relation of 
influence has been established, and it is also. made 
clear that the bargain is with the influencer and in 
itself unconscionable, then the person in a position to 
use his dominating power has the burden thrown 
upon him, and itia a heavy burden, of establishing 
affirmatively that no domination was practised so as 
to bring about the transaction, but that the grantor 
of the deed was scrupulously kept separately advised 
in the independence of a free agent. (p. 392, col. 2.] 

Poosathurat v, Kanappa Chettiar, 56 Ind. Oas. 447; 
ATI, A 1 (P. 0.); 38 M, L. J. 849; 11 L. W, 455; 18 A. 
L, J. 8445 (1820) M. W, N. 317; 2 U. P, L, R. (P, C.) 
M., L. T, 316 and Wajid Khan vy. Ewaz Ali Khan, 181. 
A. 144-(P.0.); 18 0. 546; 6 Sar. P.C. J. 4f, Hafique 
& Jackson’s P.O, No, 122;9 Ind, Dec. (N. 8.) 864, 
referred to. 

Where undue influence is alleged itis necessary 
to examine very closely all the circumstances of 
the case. The principles are always the same 
though the circumstances differ and as a general 
rule the same questions arise. [p. 39%, col. 2.] 


Appeal from a. desree of the Subordinate 
Judge, Sultanpur, dated the 27th January 
1920; 

Mr. Haider Husain, for the. Appellant. 

Mr; Etsheshwar Nath Sricastava, for the 
Respondents, 
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JUDGMENT. 

Waze Hasan, A. J. C._—This is an appeal 
from the deeree of the Subordinate Judge 
of Sultanpur, dated the 27ih January 1920, 
by ‘whieh the snit of the plaintiff, Musam- 
maot Obauras Kuar, was dismissed with sosts, 
The fasts of the oase are as follows: 
One Raghunath Singh, resident of the village 
Raepur, in the Distriot of Sultanpor, owned 
eerlain shares ina number of villages and 
had two sons, Soambar Singh and Sheoraj 
Singh. Raghunath Singh died long ago. 
The exact period of his death is not 
known. His estate was inherited by his 
two sons, Soamkar Singh, the elder of 
the two brothers, died about 30 years ago 
and it is not elear- whether his brother, 
Sheoraj Singh, bad predeeeased or survived 
him. It is an admitted faet that Soambar 
Singh in virtus of a sustom of the family 
was entitled to 3% shares while his younger 
brother, Sheoraj Singh, to one share. in 
the estate of their father. Sheoraj Singh 
hed no i:soe. He was eneceeded on his 
death in respest of his abara by his widow, 
Musammat Qadam Kaar, who died over 
20 years ago. Soambar Singh had married 
twiee. By one wife be had a daughter, 
Musammat Chauras Kuar, the plaintiff, was 
his other wife. From her also be had a 
daughter Musammat Munni, who died about 
}2 years ago. Ono the death of Soambar 
Singh, Musammot Chatras Kuar siesecded 
to her husband’s estate. it is eommon 
ground between the parties that the estate, 
whieh.deyolyed upon her cn the death of 
her husband, was a Hindun widow’s estate, 
With regard to the share, whieh was 
poesessed by Musammat Qadam Knuar, it was 
the plaintiff's «aee that she entered into 
pessession of it on the death of Musammat 
Qadam Kuar without any title and that 
inasmush as a period of more than 12 
years had expired sinee the death of Musam.- 
mat Qadam Kanar the plaintiff had saequired 
title to that share also by the effeet of 
preseription. 

So far as the defendants Nos. 1 to 5 
are concerned, and they are the only persons 
amongst the defendants, who have appeared 
before za atthe hearing of the appeal, they 
in unmistakable language admitted, in fact 
asserted, that Musammat Chauras Kuar had 
asquired preseriptive title to Sheoraj Singh’s 
share by entering into possession of it 
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after the death of Musammat Qadam Kuar 
(Vide the allegations in paragraph 15 of 
the written statement of the defendants 
Nos. 1,2 and 4 and the same paragraph 
of the written statement of the defendant 
No. 3 as well as of the defendant No. 5), 
For the purpose of this appsal we must, 
therefore, aseept it as an undisputed fast 
that Uusammat Cbauras Kuar's title with 
regard to Sheoraj Singh’s share was that of 
an absolute owner, Musammat Chanuras 
Kuar was thus in possession and fall 
enjoyment of the whole property, whieh 
once belonged to Raghunath Singh, on the 
23rd February 1912, whish is the date of 
the exeention of the ‘dead of gift by her in 


favour of the defendant No, 1 Musammat 


Abhairaj Kuar and, round whish the shief 
sontroversy in the anit centres. ` The defend- 
ant No, 2 in thedase is Musammat Abhairaj 
Kuara husband. The defendants Nos. 3 
to 5 are her sons, . There are other defend- 
ants in the ease; whose sonnsation with 
this litigation will ba mentioned hereafter, 

' Tha’ plaintiff i ig over 50 years old and 
seems to have’ managed her-‘estate with 
the aid of some servants for a eonsider. 
able periód- of time without any assistance 
from the step-daughter or her husband or 
Her sona, . On the 23rd February 1912 the 
plaintiff | ‘executed the deed of gift mentioned 
above in favour of Musammat Abhairaj 
Kuar. Whether this deed had the effest 
of stripping her of all the property that 
she possessed. or not is a question in the 
sase, whieh will be disenssed‘ at its proper 
plasein this’ jadgment. The dead of gift 
was endorsed on the stamp paper by one 
Deoki Lal. Musammat Obauras Kuar isan 
illiterate lady. She admittedly made her 
mark with her own hand on the deed and 
the ‘ mark was attested by one ' Baijaath’ 
Patwari. Thè exeaution of the dcsnment 
was ‘witnessed by 
Mahadeo Upadhya, whoss 
dosument bears as attesting witnesses. This 
deed of gift was presented for registration 
on the 15th April 1912 and was registered on 


the same’ date by Ali Ahmad, who was the 
Tn the endorse. 


Sub. Registrar of Sultanpur. 
ment made by the Sub. Registrar on the deed 
in question appears‘the following sentenes:— 


“The purport of the deed was explained to the’ 


oxesutant,” On the 17th “February 1916 


{wo petitions were presented to the Revenue 
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signatures tha 
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Authorities for mutation of namas on tha 
basis of the daad of gift in favour of 
Musimmat Aboairajy Kuar, the donss. Tae 
donor, Musammat Ohauras Kuar, was exs 
amined in the Revenue (Court with raspest 
to these petitions on the 18th Febraoary 
and 22nd July 1915. Oneof such pstitions 
is before us and is marked -Hxhibit A$, 
The order of mutation as prayed for was 
passed on the 19th August 1916, (Exhibits | 
A6 and A7). . One of the orders, that is 
Exhibit A6, runs thus:— On the -basis of - 
possession I order mutation in favour of 


Abhairaj, This ‘order will govern oasa’ 
No. 659,””. 
On the 14th April 1916 Dabidin Singh, 


Gajadhar Singh, Baijnath Singh and 
Gayadin Singh, minor, instituted a suid in 
the Oourt of the Subordinate Judge of 
Sultanpur- against - Musammat . Abbairaj 
Kaar, Musammai Ohauras Kuar and Sheo 
Saran Singh, Ganpat Singh and Har Saran 
Singh, minor sons of Musammat Abhairaj 
Koar, ‘The relief whieh they prayed for 
in that suit was stated in the plaint ix. - 
hibit 3) in the following terms : —"That 
a. deorea for a deslaration to the effest that 
the deed of gift, dated the 23rd February 
1912, is after the death of the defendant 
No. 2 (Musammat Ohauras Kuar) invalid 
and inoperative as . against the plaintiffs | 
and that i¢-is not binding on them, may be 
passed in favour of the plaintiffs against the ' 
defendants.” That suit somprised the whole 
of the property, whieh was the subjeet-matter 
of the gift of the 23rd February 1912, The 
plaintiffs stated in their plaint that they 
were the reversioners of Soambar Singh who 
owned and possessed the whole of the, prop. 
erty spesified in the plaint and that on bis- 
death Musammat Chauras Kuar entered into 
possession of it as a Hindu widow without 
power of alienation. The sause of astion 
was founded on the exeeution: of the deed. 
of gift by Musammat Oharaus Kuar in- 
favour of Musammat Abhairaj Kuar on the 
23rd, February 1912. Debidin Singh is now 
dead. and his tro sons Indarpal Singh and 
Kanhaiya Bakhsh Singh along with Gajadhar 
Singh, Baijnath Singh and Gayadin Siagh 
form the other set of defendants to tha suit, 
out of whieh this appeal has arisen. They. 
are numbered as defendants-Nos.-6 to 10 
in the plaint. Musammat Abhairaj Kaar 
and Musammai Obauras Kaar filed fa joint 
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written statement to the suit of the rever. 
siovers just now mentionad on the znd Jane 
1916 (Exhibit 4). In the written atate. 
ment of:the two ladies whieh ‘bore the 
thumb impressions of both of them, the 


deed of: gift of 23rd February 19.2 was, 


affirmed'‘sand ‘the reversioners’ aase that the 
entire property in suit belonged to Soambar 
Singh and that it had devolved upon Musam- 
mat Obanras Kuar by way of inheritanda 
was disputed. They alleged that Sdambar 


Singh downed ‘and possessed 15 shares, that . 


one skare belonged to Sheoraj Singb, on 
whose death it had devolved upon Musammat 


Qadam Kuar, his widéw, and that on the - 


death of Musammat Qadam Kuar, Musammat 


Ohauras Kuar entered into possession of ib 


for over 12 yearz. This enit of the rever- 
sioners was,. after some prosesdings’ had 


taken plaoe in the Court.of the Subordinate . fol 
- of the plaintiff. and their appointments ssd 


Judge, Saltanpur, in whieh it-was instituted, 


transferred to the Ooart of the Additional c 
Subordinate Judge of, Fyzabad. The suit . 
' ended in a’ compromise to whieh all the : 


plaintifis and the defendants were parties. 


The sompromige bears no date but was. 


eventually insorporated into the deares of 
the Court, dated the 22nd Mareh 1917 
(Exhibit 5); lė" is 


Ohauras Kuar deelared that she relinquished 


all her rights whish she had as a-Hindu : 
widow in-the property in suit and-that her : 


huaband’s reversioners had besome owners 
of all those rights, ‘Paragraph 2 stated that 
a'settlement had been arrived at between 


the plaintifis and the defendants Nos. 1 and. 


3.to 5 (Musammat Abhairaj Kuar and her 
three sons), that the former were to .be 


declared owxers of the other half and that . 


the plaintiffa were:to obtain a deeree. for 
proprietaty possession of their portion while 
the said defendants -were to be maintained 
in possession of the other hall. 
graph 3 the oustom of thecexclusion of 


daughters and daughters’ sons in the family . 


of the plaintiffs and that of Soambar Singh 
was .affirmed,; The above: narrative. ie a 


statement’ of admitted fasts exasptin so far. 


as we have indisated to the eontrary. 
“ The . present suit was instituted on the 


6th Maroh 1919; The array of .the parties . 


has been stated above, In view of the 
arguments addressed to us with some em- 
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of vital importanse -. 
to state Lhe, full effect of that .ompromise. | 
By the first: paragraph of, it. Musammat ; 


By para-. 


S83. 


phasis by the learned Advosate for the 
respondents, that is the donee and her 
husband and sons, it is neseseary to repro- 


‘duae the material allegations of the plaint, 


" 3. That the plaintiff had been in posses» 
sion of the property in diapute fora long . 
time. The defendants Nos, 2 and 3 as her 
general agents and karpardazan used to do 
all the work, The plaintiff being an illiter. 
ate lady of advaneed years and of weak 
intellest all the Zemindari and the family 
basiness (sic) to be looked after by the 
karpardasan, The defendants Nos, 2 and 3 
taking advantage of their relationship by 
and by took the entire management relating 
to the ineome and the expenditure into their- 
own hande., Exeepting the defendants Nos, 
1 to there was none within the reash of 


‘the plaintiff to give her independent advios. 


They had fuli control over the other servants 


dismissals were spevsially in the hands of the 
defendants Nos, 2 and 3, 

':" 4, That the plaintiff has resently oome 
to know that the defendants Nos. 1 to 5 by 
setting up wrong fasts have got a deed of 
gift without consideration sxesnted in favour. 
of the defendant No. 1 on behalf of the 
plaintiff in respect of the entire property in 
dispute, the objeot of whieh as it has been 
known to the plaintiff is that she might not 


“bs able to derive any sort of benefit ont of 


it, The father of the defendants Nos. 6 and 
7 and the defendants Nos, 8 to 10 instituted 
asnit for ths caneellation of the said deed 
of gift in thé Cotirs of the Subordinate Judge 
of Sultanpur. - It having been transferred to 
the Oourt of the Additional Subordinate 
Judge, Fyzabad, was decided on 22nd March 
1917 in the terms of the sompromise of the 
same date, The plaintiff bas now soma to 
know that the effast of the ecmpromise and 
the deérea mentioned above is this that the- 
father of the defendants Nos. 6 and 7 and 
the defendants Nos, 3 to 10 have during the- 
lifetime of the plaintiff bsoome the owner. 
of half of the property in dispute while the 
defendant No, 1 and Nos, 3 to 5 of the other 
half, . 
"5, That tha plaintif was in every way 
under the influaenes of the defendants 
Noe. 1 fo 5 and the defendants Nos, 2 and 3- 
now and then giving ont that for the. 
managament.of the property her thumb.. 


, Impression as a proprietor was nosessary, | 
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used to: get her thumb imprassions on papers 
and the plaintiff always relying upon them 
used to put her signatures and as the plaintiff 


WAS. under’ the influenes of the defendants “a 


Nos. 1 to 5 in every respest, sha auld not 
rejest their request sontrary to their wishes, 

"6. : That the plaintiff did not oxeeute 
avy deed knowing that its legal effest would 
be that during her life the defendant No. 1 
would besome owner of her entire property 
in: dispute ' nor did she exeeute any som- 
promise whieh she knew that by virtue 
thereof the -defendants Nos. 1 to.5, father 
of: the defendants Nos. 6 and 7 and the de- 
fendants Nos. 8 to IL would besome owners 
of half and half of the property in dispute 
respectively during the lifetime of tha 
plaintiff. If, as a matter of fast, the thumb. 
impressions of the plaintiff wera obtained on 
the deed of gift and the sompromise mene 
tioned above then tha defendants Nos. 2 and 
8-franduiently and having exereised ir fianee 
upon the plaintiff might have got her im. 
pressions. - Had the plaintiff known that the 


effeet of the aforementioned deeds would be | 


that she would be dispossessed from her 
property: she would never have put har 
thumb-impressions thereon and verified 
them. The plaintiff all along knew and. the 
defendants-all along led ber believa that the 
plaintiff was entitled to ba benefited by her 
property in every re3pest. 

‘8, That having regard to tha fasts 
mentioned above the deed of gift dated the 
23rd February 1912 and the sompromise aud 
the deeree, dated the 22nd Marsh 1912, are 
void on asoount of the defendant.’ fraud 
and undue influenoe and the plaintiff, as 
usual; is the owner of the-property in dispute 
end she has-a right that having dispossessed 
the defendants from unlawful possession 
should herself enter’ into possession and 
oseupation-(of the property in dispute).” 

On the- basis of the sbove allegations the 
plaintiff prayed that a deeres for possession 
of.the property entered in the list attashed 
to the plaint be passed in" her favour as 
against. the defendants, 


before us; every material allegation made in 


the paragraphs of the plaint, whioh we haya: 


quoted above, was denied. The logality and 
the propriety of the deed of gift.was asserted 
as. wellasof the sompromisa and the dasrsa 
founded thereon, It was also alleged that 
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In. the defensa: 
` lodged by the defendants, who hava appaarad: 
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“tha plaintiff iy a vary sansible manager, 
‘lever, and an experiensed woman,” Ob- 
jeation wis tikan to the ambiguity of the 
Worda “ undua inflasnes“ ased in the plaint 
‘and the pleas of limitation, res judicata and 
‘éstoppsl wara also urgad. O3 these plead. 
ings the learned Subordinate Judge framed 
the following fiva issues ; — 

1, Did the plaintiff sign the deed of gift 


‘and the suleknama owing to fraud and: 


undue inflaense without knowing the contents 
thereof as alleged P 

2. Isthe claim within tims P 

8. Is the suit barred by the prinsiples of 
268 ;u licata as alleged P < 

4, Is the plaintiff estopped from bringing. 
the present suit? 

5. Oan the plaintif sus for pↄsʒꝛasaion 
without sesking the sanegllation of the deed: 
of gift and the suleknamaP? 

- He has given no finding on issues Noa 2. to 


5 and has desided issue No. 1 against the 


plaintif and in sonséquense of that desision 
the suit has been dismissed, 

The argament presantad to us on bohalf 
of the appellant by her learned Oounsel, Mr: 
Haider Hasain, is a short and simple one; 
He has sontended that notwithstanding 
eertain allegations made in the plaint whieh 
in view of the language, in whieh they were 
qouehad, may be treated as indefinite, bif 


‘ease is that the desd of gift of the 23rd 
“February. 1912 and the sompromise of the: 


230d Mareh 1917 are void on the ground of 
both of them being. the result of undue: 
inflaenes brought to bear upon the plaintiff 
by the defendants and eonsequantly his 
slient is entitled to. the relief prayed for in 
the plaint. Oa behalf of the respondents: 
their learned Advyosate, Babu Bisheshwar 
Nath, has pressed us with the argument that 
the ‘ease as disslosed in the plaint is one 
solely founded on fraud and misrepresenta- 
tion and oot on undue influenee and inasmueh 
as. fraud and misreprecentation have not been 
proved and the plaintiff’s ease as arising out 
of fraud and misrepresentation has praetieal- 
ly been abandoned by tha learned Counsel 
for the appallant the appeal must be dis- 
missed. 

In oar jadgment the eontention urged on- 
bahalé of the respondents is not sound. We 
think that tha sasa ssh up by tha plaintiff. 
aspəllant in tha plaiat is a sasa of uniua 
iof 13039 axoreis3] oa har in raapast of tia. 
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exsention of the deed af gift as well of the 


sompromise. It is trne that fraud is af 
plases mentioned in the plaint as would 
appear bya perusal of the quotations from 
the plaint, whieh we have given above. But 
such an allegation of fraud does not, in our 
opinion affect in the least the substantial 
gase of undue influense, upon whieh tha 
entire cause of astion for the suit is based. 
Coerosion or frand is generally a nasessary sab. 
stratum over whieh a cass of undue inflasnss 
rests. fn delivering his judgment in the oase 
of Sayad Muhammad v. Fatteh Muhammad? (1) 
Lord Halabury observed as follows: — The 
question of what is undue influenos is some: 
times a diffieult one. Lord Oranworth, when 
giving judgment in the House of Lords in 
the sase of Boyse v. Roseborough (2) gives 
this definition. ‘It is auffisient to say, that 
allowing a fair latitade of sonstrustion, they 
.must arrange themselves under ons or other 
of these heads—soersion or fraud’,”’ 
In paragraph four of the plaint, whiah has 
‘been quoted above in extenso, thera is A 
distinet avarment that the offeet of the desd 
of gift as well as of the sompromise ani the 
desree passed thereon has baen to deprive the 
plaintiff of all ber property, Thia allega- 
tion is preeeded by statement of oireum- 
stanees, whioh if proved, sonstitute essential 
laments of undue inflasnsa, {Lt is followad 
in paragraph 5 by distinat and detinite 
assertion of undue infinanas, the farsher 
` effeot of which is de3zeribai in a portion of 
paragraph 6 and ths rasuli is summad 
“up in paragraph 8 of the plaint, Wa are, 
therefore, of opinion that the allegations of 
frand were simply made with a view to 
emphasize the case of undie inflaense. Ia 
thi» gonnastion we may qaote with advantage 
the following observations of Sir W. M. James, 
L, J. in the ease of Moxon v, Payne (3):— 
“It is true that when a oase is based on 
fraud, the fraud must bə provad, and no relief 
could be given in this snit on any different 
ground, But the obtaining of property, or of 
any benefit, through the undue and sonseien- 
tious abuss of inflaenss by a person in whom 


(1) 22 I. A. 4; 22 0. 324:6 Sar. P.O, J. 615; 11 
Ind. Dee, (N. 8) 218 (P. C.). 

(2) 1857 6 H. L.O, 2 atp. 40; 26 L, T. Ch. 256; 
3 Jur. (x. s) 373:5 W. R, 414; 10 E. R. 1192; 108 R. 


R. 1. 
(3) (1873) 8 Oh. App, 881; 43 L. J. Oh. 249. 
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trnat and sonfdensa are placed, has always 
heen treated as a fraud of the gravest charas- 
ter; and if auoh frauds are alleged and proved, 
the allegation that they were parts ofa ashema 
vary early conssived and deliber3t2)7 earried 
out is, whether it ba made ont or not, of no 
material eonsequense in such a suit. It is 
at mosta rhetorieal exaggeration, whioh 8 
person who sommits the frauds has no right 
to somplain of. Ifa man robs his fellow- 
traveller, and is indisted for so doing, the 
allegation that he besams the sompanion of 
his vietim with a pre-eonssived design to 
rob him is wholly immaterial.” 

The fasts whieh sonstitate the plaintiff's 
ease and whish have been plassd bafora us 
in the eourse of the arguments addressed us 
‘by Mr. Hider Hasain may bs sategorioally 
stated as follo wes - 

l. That Musammeat Abhairaj Kuar, bər 
husband ani her sons, partienlarly Ganpat 
Singh, have been frequent visitors to her 
house at Raspur. 

2, That Righubir Singh defendant No, 2, 
the husband of Musammat Abhairajy Kuar, 
and Ganpat Singh defendant No, 3, her 
eldest son, same to liya permanently with the 
plaintiff in or about the year 1910, 

3, That the plaintiff is an illiterate lady 
of advaneed years. 

4, That thess defendants taking advantaga 
of their relationship took the entira manage- 
mont of the estate relating to the insome and 
expenditure into their own hands, 

5, That exoapting the defandanta Nos, 1 
to 5 there was none within the reach of the 
plaintif to give her indepenilent advieo, 

6. That they had fall esntrol over the 
other servants of the plaintiff and their 
appointments and dismissals were spesially 
in their hands. 

7. That all the immoveable property of 
whish the plaintiff was possessed was thrown 
into the gift. 

8, That tha proposal to make the gift 
emanated from these defendants, and 

9, That before the mutation in favour of 
Musammat Abhairaj Kuar as well as before 
the scmpromise the defendants Nos 2 and 3, 
the husband and the eldest son of the defend- 
ant No. |, respaetively, took a general 
power of-attorney from tne plaintiff in their 
favour onthe 27th April 1914, 

It is sontended that the legal inferencas 
dedusible from these fasts, woieh if proved, 
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establish that the defer dant stocd in a fidusi- 
ary relation to the plaintiff and tbat the 
transastion being urconssiorable the burden 
of proving that neither the gift nor the 
sompromise was icdveed by undue influence 
lay upon them: in other worde, the above 
aireumstanees attract the provisions of sestion 
16 of the Indian Contrast Act (LX of 1872) 
“and entitle the plaintiff to the dcesree for 
whieh sbe kas prayed, 

The sage so set up and argued before us 
was not, we are inslired to think, anffisiently 
appreciated by the learned Subordinate Judge, 
He has mainly been swayed by the fasts ihat 
the plaintiff was a lady of business habits, 
that abe more than ones admitted the exean- 
tion of the deed of gift and that she fully 
knew what she was about when she exeanted 
the deed of gift and besame a party fo the 
sompromise. He opens the discussion of 
issue No, 1 with the following remarks:— 
“The plaintiff is not a pardanashin woman 
and there ig no evidenee on resord that she 
is of week intellest:on the esontrary her own 
statement shows that she bas been personally 
looking too mush of her work in Oourt.” 
He states in his jadgment “The plaintiff 
in my opinion has failed to make ont that 
she signed without knowing the contents of 
the deed of gift’ He further says, after a 
disevesion of the evidenee relating to the 
sompromiss. ‘in my opinion the plaintiff 
has failed to make cut angue iz flaenee or fraud 
and that she has also failed to make ont that 
she signed the deed of gift and the sulehnama 
without knowing the oontents thereof,” 
“But the question is not whether the donor 
knew what be was dcing, bad done or pro- 
posed to do, bat how her intention to act was 
prodused, whether all that sare and pru- 


dense was placed round her as sgainet those 


who advised her, whioh from their situation 
ard relation with respeot to her, they were 
bound to exert on her behalf.” said Lord 
Eldon in Huguenin v, Boseley (4). See also 
the desision of the Privy Oouno‘lin Sr 
Kishan Lal v. Kashmtro (5). To 
tbis- observation of Lord Eldon, Lord 


- (v9 A ——— sT L. O. (7th P 247; 14 
Ves. (Jan ) 273; 9 R. R 276; 33 E R 5 

5) 24 Ind, Cas 37; 200. W. N. 957, rer 1M. 
W. N, 488; 4 La Wi UH; GEM, dadi 3827 19. Aol, 
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Romilly added in the ease of Hookton v, 
Hoghton (6) and though thedonor as well 
awsre of what he did,yet if his disposition 
to do it was prodaced by undue influsdeo, the 
transaction would be set azide, ” [See Allard 
y. Skinner (7).) 

We now prceseed to sonsidcr the evidenses 
bearing upon the question of ‘asts mention: 
ed above The plaintiff Musammat Chauras 
Kuar entered the witness bcx and gave evi- 
derse ir support of her ease. We were mneh 
impressed with her evidenee. We will here 
qtote some portions of it.” 1 am 60 years 
old. Iam illiterate. Ragbubir Singh and 
Ganpat Singh bave been living with me for the 
last 10 or 11 years. Raghobir Singh i3 bus- 
biniof my step-daughter, and Ganpat is hia 
saa, Bheo Saran and Har Saran, cons of 
Raghbubir Singh, also used to some to ma. 
Abbairaj Kvar, my step daughter, also used 
to come and live with me, Raghubir Siogb and 
Ganpat Singh are my general agents. They 
muka solleations on my bekalf. They turned 
out Dwarka Singh, my general agent, and. 
Chandika Singh Dabe, my general agent, 
continued to work under the directions of 
Roghubir Singh ard Ganpat Singh. These 
people looked to all my affairs. I saated 
aceording to their wishes. There was no 
one else with me who sould give indepedent 
advise on any matter, Raghubir and Ganpat 
assured me tbat they woald look to my 
interest.” She is not quite asenrate with 
rogard to her eonduct in relation to the 
som promise when she atated in examination- 
in. shief that she did not verify this sulehnama 
before the presiding Judge. In oross- 
examination she stated :—° I waa -salled by 
tbe Subordinate Judge in Court and [ 
went before him, He said something but I 
did not speak anything...,.....0n0 the day 
the sulehnama was filed I was oalled in Court 
but I was not told anything in Uourt. The 
sulehnama was not read over in Court, The 
Sobordinate Judge had asked if I had 
exesutcd tke sulehnama but I pave no reply 
to the question,” “With regard ‘to the 
preparation of tho draft of thedeed of gift - 
she etated in oross examination :— I went: 
to Babu Shambbu Nath Yakil and asked him 


© (t) (18 ) 16 Hey: 278; 61 R.5465; 21 L, J. Ch, 
482; 17 Jur, 99; 92 B. R 421; 

(7) (1887: 36 Ch. D. 145 al p.160; 560, J, Ch, 
ee 57 LAT. Gl; 36 W, li, 251, 
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to prepare a draft of gift. Itwas at Ganpat 
and Raghubir’s request.” Thakar (P. W., 
No, 3) a Zsmindar stated that Musammat 
Obauras Kuar’s home in Raspur is about 10 
bighas from his village and that he often 
goes to her house. He further said: “I 
know Ganpat Singh and Raghubir Singh. 
They have been living with Musammaé 
Qhauras Kuar for the last 10 years. They 
have not been living with he: for the last 8 
or 9 months. Before 10 years Dwarka 
Singh and Chandika Dube used to manage 
Musammat Chauras Kuar’s affairs. During 
the last 10 years Ganpat Singh azd Raghubir 
Singh have been managing her affairs, 
They alto made eolleetions on behalf of 
the Musammai, They also employed and 
diamissed servants on her behel‘.” He also 
stated that Musammat Obauras Kuar wae 
illiterate, a faat whioh is not disputed before 
ne, Bajrang Singh (P. W. No, 50) stated as 
follows :—" I know Musammat Chauras 
Kuar cf Raepur, Jam a oso-sbarerin the 
village, I bave seen Ganpat Singh: and 
Raghubir S'ngh livirg with her for the last 
10 yeare. Dwarka Singh and Ohandika 
used to manage her affairs before. Dwarka 
has been turned ont by Ganpat Singh. 
Chandika has not been turned out. Ganpat 
has been managirg her affairs, No other 
literate man lives with Musammet Obanoras 
Kanar,” Ameresh Singh (P. W. No.7} deposed 
t; 

[ own some Zemindari in village Raepur. 
Musammat Chauras Koar is alzo a 40-sharar 
in that village. I do not know ber age. She 
is illiterate. I do not know who managed her 
Zemindari affairs 8 or 10 years aga,” None of 
the witnesses, to whose evidense we bave made 
referenees, have been disbelieved or in any 
manner oritisised by the learned Subordinate 
Judge. We are, therefore, entirely free to 
form ouropinion in regard to their yerasity 
and wethink that they have stated the true 
fasts so far as their evidense goes. We are 
led to this sonalusion mush by the fast that 
exeept Ganpat Singh, defendant: No. 8, none 
of the other defendants has taken sourage to 
eome into the witners-box. Most of the faots 
deposed to by these witnesses must be 
‘matters of which the defendants would have 
in the natural sourse of the sireumstances 
of this ease direst kaowledge, We think 
it an act of impertinenee on the part of 
a litigant to ask a Vourt to disbelieve the 
evidence lod by his opponent when he 
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himself is not prepared to take the respon- 
sibility of an oath and give to the Oourt 
his own version of those faste., This ts a. 
sata of a nature in which it was assording 
to our judgment the bounden cu.y of these 
defendants tocome into the witneas boz and 
to have revealed the truth if it lay on their 
side acd not on the side cf the plaintiff, 
We have mentiored above that Ganpat 
Singh, defendant No, 3, has given ovidenes 
but the sirenmstaness in whieh he did 
and the seanty sharescter of his deposition 
do not in the least exonerate him from 
our sondemnation, Ganpat Singh was required 
by the plaintiff to produsen dosument. In 
answer to that he entered the witness-box 
and stated in examination in-ohief that the 
dosument bad not been summoned from 
him and that be had not brought it. In 
oross examination whish was on his behalf 
he gave sertain fasts relevant to the issue 
with whish we are dealing. He admits 
that the lady went to Babu Shambhu Nath 
in his sompany to get the draft of the 
deed of gift prepared. He also admits that 
she applied for mutation in pursuanee of 
the gift in his presensa, He further admits 
that Musammai Chanuras Kuar made a state- 
ment in the Tabsil in sonnestion with the 
mutation proosedings in his presense, but 
the point of greater signifisanes than these 
admissions is that he had no oouraga to 
deny that he and his father eame to live 
with the lady about two years prior to . 
the oxesution of the deed of gift in question, 
that they tock over theentire management 
of her property, that Dwarka and Ohandika, 
the lady’s servants, continued to work under 
the dirccsions of Raghubir Singh and Ganpat 
Singh, that she asted aseording to their 
wishes, that there was no one elas with 
her who sould give her independent advise 
on any matter and that they assured 
her that they would look to her interests— 
fasts whieh were spesially stated by the 
lady in her deposition and in the presenes 
of Ganpat Sahai defendants’ Pleader as the 
prossedings of the 18th September 1919, 
on whish date the lady was examined, show. 
Further Musam mat Chauras Kuar had in eroga- 
examination distinetly stated that she had 
asked Babu Sbambhu Nath Vakil at the 
request of Ganpat Singh and Raghnubir 
Singh to prepare the draft of the deed of 
gift. Ganpat Singh has not gontradietad 
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this: statement of fact either and we attach 
‘very great importanee to this featnre of 
Ganpat Singh’s evidence, We do not believe 
Ganpat Singh in mush of what he has 
stated in support of his ease. No partisular 
reference is made to the evidensa of this 
witness by the learned Subordinate Judge 
either. He has mentioned him as one 
amongst the several witnesses examined on 
behalf of the plaintiff, In our opinion Babu 
Shambhu Nath Vakil wasa very important 
witness in the ease. Equally was Deoki 
Lal, the seribe of the deed in question. 
The defendants should have produesd them 
but they have not donaso. We think we 
ean safely draw from this omission of the 
defendants an inferense adverse to their 
ease. On this part of the oase cur attention 
“was drawn to the evidenes of two witnesses 
prodused on behalf of the defendants, One 
of them is Ohandika (D. W, No.1). This 
Chandika is the old servant of the plaintiff 
and one of the attesting wifnesses to the 
deed of gift. He now has some to give 
evidenes on behalf of the defendants, But 
there are strong sircumstanses whieh induse 
us to plase no relianse on his statement. 
He stated that the draft of the deed of 
gift was prepared by Baba Shambhu Nath 
at the request of Musammat Ohauras Kuar, 
This, we think, is an attempt to supply 


the omission, highly glaring, in the 
statement of Ganpat Singh, to whioh 
wa have already made referenes. Besides 


the best evidenee on the subjest would 
have been that of Babu Shambhu Nath 
himeelf. That evidense has been withheld. 
Chandika is one of several peraons against 
whom the plaintiff had instituted sriminal 
proseedings. We do not attach mush import. 
anae to that fast besause those proeeed- 
ings were started after the institution of 
the present suit, and it must have been 
| foreseen by the lady that Ohandika would 
be a witness in the ease on the side of 
the defendants. He has alearly siated a 
lie when he said that the desd was not 
registered on the day it was sxesuted as 
it had ‘besome latethst day. He admitted 
that he 


agent, The other witness is Baijnath Lal 


(D. W. No. 6), “He is the Patwari of the 


village. He attested the lady’s mark on the 
deed of gift. He stated the deed was 
explained to her by the seribe, whose name 
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he did not resolleet. Whether the deed 
was 89 explained or nos is not very material 
in connestion with the issue with whieh we 
are oonasrned but ib is not possible for 
us to plase any relianse on the statement 
of this witness when the person, who is 
ssid to have explained the desd, that is 
Deoki Lal, eonld hava bsen prodused as 
a witness by the defendants and waa not. 
On almost every question of importanea in 
this sase we are asked on behalf of the 
defendants-respondents to assent the evidens3 ` 
more or less sesondary in ite sharaster and 
sertainly of inferior quality to the evidence 
whish would have been prodused but has 
been withheld, [Seo the observations of 
Lord Shaw in his judgmentin the oass of 
Murugesam Pillat y, Mantokavasaka Desika 
Gnani: Sumbinta Landara Jannıdai (8).] 
Baijnath Lal admitted that at the time 
when the deed was sxesated Raghubir 
Singh was also there. Baijnath is also one 
of the persons against whom the lady has 
taken arimival proseedings. We have so 
far reviewed the whole of the oral evidenes 
prcdased in the ease by both sides, whieh bas 
a bearing on the question, whish we ara oone 
sidering. 

“We now some to mutation proceedings 
sommensed in Febraary 19:16. This long 
delay is a siraumstanse which inour opinion 
throws a great deal of diseredit on the 
truth of the defense in this oase. No satis- 
fastory explanation has been plased before 
us on behalf of the respondents with regard 
to this delay. Bafore, however, we deal with 
the effect of the mutation prcesedings on 
the isaue under sonsideration we desire to 
bring ont prominently the fast that between 
the date of the dead of gifs and the 
mutation proseedings Raghnbir Singh, the 
dafandant No. 2, the husband, and Ganpat 
Singh, defendant No. 3, the oldest son of 
the defendant No, 1 had asqaireda sloser 
and more direst. and resognised relation 
with the affairs of the plaintiff and the 
management of her estate by obtaining a 
general power-of-atiorney from the lady on 
the 27ch April - 1914. In her statemont 
before the Ravenue Court inthe mutation 


(8) 39 Ind. Cas, 639,49 M. 492; 21 M. L. P. 285; 
82 M.L J, 369; IG A. L, J. 28 iP. L W. 457; 5 L 
W. 759; 21 0 W. N:761; 9 Bom. L R, 433; 25 O, L. 
J. 589; (1917) M. W. N. 497; 441 A.93 (P. O.) . 
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prosesdings Musammat Ohauras Kuar atated 
as follows:—“I have gifted the property 
mentioned in the list attashed to this 
report te my daughter, Musammat Abhairaj 
Kuar, wife of Thakur Raghubir Singh, ... 
„ain sosordanse with the last request 
of my deeeased husband and haye put 
her in possession thereof, Mutation of 
names should, therefore, be made in favour 
of the said Abhairaj Kuarand I have no 
objestion therein.” It is not disouted that 
Musimmat Chauras Kuar made this atate- 
ment. It is admittad by Ganpat Singh 
that the applieation for mutation by 
Musammat Chanras Kaar ag well as her 
deposition just now referred to wera 
both made in his presenee, The lady 
has said that Ganpat Singh and Raghubir 
Singh were both with her when she went 
to Tahsil in eonnestion with the mutation 
proseedings. We bslieve her statement 
besause Raghubir Singh has not some 
into the witness box to contradist it and 
Ganpat Singh in his ovidenes does not 
deny the presense of hia father as stated 
by the lady. The written statemant filed 
on behalf of the lady on the reversionors’ 
suit 18 Exhibit 4 as we have mentioned 
befors. In that again the lady bad ad- 
mitted the exesntion of the deed of gift 
in favour of the defendant No. 1 as having 
bean in assordanca with the direations of 
her husband. This written statement was 
verified as it itself shows, at Raepur. it 
ia a joint written statement on behalf of 
Musammat Abhairaj Kuar and Musammat 
Ohauras Kuar as we have already noted. 
There is no reliable evidenss on the 
‘record to bring home the contents of this 
.dosument to Musammat Obauras Kuar, 
. The only evidenes to whish our attention 
was invited by the learned Advosate for tha 
respondents fs that of Sripat Sahai (D. 
. W. No.3). He is a alork of Babu Ganpat 
:-Sahat Plesder who was oengagad on 
.béhalf of Musammat Ohauras Kaar by 
Raghubir Singh, asting in the aapasity 
of her general agent, under a vatalainama 
dated the Sth January 1917, (Exhibit 7). 
Sripat Sahai stated that tho written atata- 
ment (Exhibit AS) filed in the reversionsrs’ 
suit on behalf of Musammat Chauras Kuar 
was read over snd explained by him 
. to her. There is raliable evidenee in the 
-Gourt proseediags of the reyergioners’ 9439 
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sopies of whish have bean filed, that she 
same to QOourt in esnnestion with the gase 
Only onae and that was most probably on 
the 14th Marsh 1917 when the eompromisa 
in question was verified by Musammat 
Chauras Kuar, Ganpat Singh and Raghubir 
Singh together, the last mentioned parson 
having asted as the agent of the defend. 
ant No., 5 in that suit, At the request sË 
the plaintiffs in that oase the learned 
Additional Subordinate Judga, who was 
trying it, ordered a warrant of arrast to 
ba issaed againat Musammai Ohauras Kuar 
on the i2ih January 1917 basause she had 
failed to appaar as a witness in obedienes 
to a previous summons, Oopies of ‘the 
proseedings filed in thia gase do not show, 
however, that the plaintiffs took any steps 
towards the exesution of the warrant 
and that Musammat Chauras Kuar same 
to Oourt in puraaanss thereof, What wa 
find is that on the 6th Marsh 1917 tha 
plaintiffs afer examining a witness asllsd 
Sinjhar Kusr elosed thair anas, Ohandika 
(D. W. No. L) admits in his evidente that 
the lady same to Fyzıbad only onas in gan. 
nestion with the ravargiongra? suit. If the 
lady did not aasma ta Orari at any tims 
before the L4ih Marsh 1917 it is diffionlt to 
psrasiva how the witness aanld have had 
an opportunity to read and expliin the 
written statament to her as he says ha did 
when he himself dosa not say that he 
want to Raspur to go through that ere. 
mony. We have already pointed out that 
the written statement (Hchibit 4) purports to 
hava bsen verified by Musimnat Abhairaj 
Kaar aad Musimmat Ohauras Kaar with the 
making of their thumb imoprassions on it at 
Riepar. Wea ara lad to esnslade that the 
written stateman§ was broaght to the Ooart 
feom Riepar by s9m3 pərson, whose identity 
ig not disals3eq, ani was filed into Oaart 
by Baba Ganpst Sahai Pleader aftar the 
a333 hid onsa basa asalled on the 2nd Jang 
1916. Oa that date tha Court made the 
following note. We think it dasirabla to 
raprodasa the whols of it. “2nd Jane 1916. 
Prasont:—platatiffs Nos. 1 and 2, dafendant 
absent, no written statemont fled to day. 
Gedaral that the sasa bs taken up onths 
date fixed. Babu Ganoat Sahai Vakil for 
the defendants Noa. 1, 2 and 3 then prasyanted 
himasifand filed the written statemant whish 
was brought on the resord, A duplicate copy 
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was given to Babu Ambe Sabai Pleader for 
' the opposite party,’ Here again tbe beet 
evidense, whish sould have been obtained 
from the mouth of Ganpat Sabai Pleader 
aS “to the eirsumstanses in which the 
` ‘written statement same to him and was 
“harded over by him to the Court has 
been withheld. Wa wholly disbelieve the 
witness Sripat Sahai. Assuming, however, 
that Musammat Ohauras Kuar knowingly 
affirmed the exesution of the deed of gift 
in the written statement (Exhibit 4) we are 
‘unable to sttaeh mush importanee to that 
fast. It should be remembered that Musam.- 
mat Abhairaj Kear and her sons and 
Musammat Obanras Kuar were arrayed on 
the same side in the’ suit brcught by the 
yeversioners. They filed a joint defence 
and obviously they had to meet a sommon 
foe in the body of the plaintifis' rever. 
sioners. It is but natural that Musammat 
Ohanras Kuar should fall under the wings 
of Raghubir and Ganpat Singh for pro- 
testion against sush án enemy. It would 
have been highly in our opinion pre: 
judieial to their defense in that suit if 
Musammat Abhairaj Kuar and Musamniat 
‘Ohauras Kuar had divided and started a 
sontroversy between themselves as regards 
the gift. Their sommon objest was to 
defeat the plaintiffs of that snit and that 
‘sould best be attained by a united front. 
We are, therefore, not disposed to attash 
mueh importanee to the admission son- 
tained in the written statement even if 
we hold that it has been brought home 
to ber. We reserve our further comments 
with regard to the evidenee value of the 
admission of the deed of - gift in that 
written slatement as well as in her de 
position in the mutation sase (Exhibit Ab) 
for a later stage of our judgment. Our 
attention was aleo invited to Musammat 
Chauras Kuar’s petition to the Ooillestor 
of Snultanpur asking for an order as {o 
the amount of the stamp duty required 
for the deed of gift. We are extreme- 
ly .doubtfnl whether the petition (Exe 
hibit A3) sontsins any admission of suffi. 
aiont elearity as to the deed of gift on the 
part of Musammat Ohanras Kuar so. as to 
require a separate treatment at our hands, 
In ‘any case it cannot stand cn a footing 
higher than’ Exhibits 4and 45. 

This’ brings us to the consideration of 
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tha aosmoronisa (M@chibit 5), Here again 
wa aro ainstrained t3 hold that there is no 
satisfastory - evidence to bring homa the 
sonotents of this .dosament to the plaintiff, 
As wo have ahown above the plaintiff 
absolutely denies the fast that it was read 
over to her either ia Oonrt by the Ad- 
ditional Suaherdinate Jaodge or by any one 
elsa outside the Oourt, Thocnly evidense 
on that point in favour of the respondents 
is contained in the statement of Ganpat 


‘Singh defendant No. 3. He stated that the 


sulehnama was read over to her by the 
Additional Subordinate Judge of Fyzabad. 
Exhibit Al2, whieh is a sopy: of the- 
proseedings ‘relating to the vorifisation of 
the sompromise, is as follows :— 

“Filed and veritied by the plaintiff No. 2 
and defendants Nos, 2 and 4, Chauras Kuar 
and Ganpat Singh in person and Raghubir 
Singb, agent for defendant No, 1 and guardian 
for defendant No. 5, [4th Mareh 1917”. This 
record doeg not throw mush light on the 
question under eonsideration and we are 
unable to ‘aseept ¿pse diatt of Ganpat 
Singh on this point whom we have shown 
as wholly unworthy of eredit. It ia elear 
from Exhibit 12 that Ganpat Singh sould 
be sorroborated on this part of the sase 
by hia father, Raghubir Singh, but he has 
very studiously avoided to faee the ordeal, 
We think that the version of the plaintiff 
on this part of the ease is a likely one. 
Her silenee before the Court was taken 
to amount tc her sonsent, It is not dis. 
puted that she was. a eonsenting party 
to the eompromise, but what is eontended 
is that the sontents of it were not brought 
home to her and she being admittedly an 
illiterate woman no presumption in favour 
of her knowledga of the sontents ean be 
raised, 

We will assume, howewer) with regard to 
the sompromise,.as we have done with 
regard io the written statement, that the 
lady was aware of the eontente of it but 
we have already expressed our opinion in 
sommenting on some of the findings of the 
learned Subordinate Judge. that the know. 
ledge of the eontents either of the deed 
of gift or of the written statement or of the 
aompromise is not a` material element in 
the determination of the issue of. undue 
irfinenee. The synopsis of the- evidenee 
ard our own opinion as to ite veraeity 
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or suffisiensy, whieh we have given above, 
leads us to the ocnslusion that every one 
of the heads of fasts enumerated at the 
ontzet of this jadgmond ts fnily established, 
Bat before we part with this aspect of 
the ease we desire to add a few more 
words with spesial raferenoe to heads Nos. 7 
and s. The oontention of tha learned 
Oonneol for the plaintiff-appellant that the gift 
had the effeot of stripping the lady of all 
her possessions has not been assapted by 
the learned Advocate for the respondents. Wa 
are, however, satisfied that tke appellant's 
eontention is sorreat, In paragraph 4 of 
the plaint the plaintiff stated that the 
deed of gift was in respeet of the entira 
property in- dispute. This allegation was 
admitted in the written statement of the 
defendantr, who have cposeared before us 
in tlis appeal. It is also admitted that 
the property in dispute is all that was 
onse possessed by the plaintifi’s husband and 
his brother Sheoraj Singh, It isnot shown 
that the-ledy asquired or is possessed of 
any other property. In fast the defendant 
never oontended that there was any property 
whieh lay outside the seope of the gift, 
In this sonnestion the learned Advosate for 
the respondents drew our attention to 
Exhibit A3L dated the 12th July 1918, 
whish is the, sopy of a petition of Musam- 
mat Qhauras Kuar filed by her in, the 
Oourt of the Depnty Commissioner of 
Sultanpur. Io that petition she states that 
she was the Lambardar of: Mahal Tiraondi 
(within which the property in dispute 
admittedly lies) and that Musammat Abhairaj 
Kuar was a so-sharer in the said mahal 
from whom a sum of Rr 200 was due 
on assount of revenue for rabi 1325 fasl: 
She prayed that the said amount of revanue 
be realised from Musammat Abha‘raj Koar, 
We think that this doaument does not sub- 
stantiate the sontention urged by the learned 
Advosate for the.respondents. In spite of the 
mutation in favour of Musammat Abhbairsj 
Koar previ: u:to this petition it is likely that 
Musammat Ohauras Kuar’s name remained 
on the revenue resords as the Lambardar of 
the mahal and there was no shange effested 
in that entry till the date of this patition, 
Musammat Chauras Kuar might well have 
feared her liability to pay this revenue 
being enforaad against her and took steps ia 
antisipatian of any attempts whish the 
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Revenue Authoritiss may make to realizs 
this money from her. The most sonslusive 
evidense on the subjest is furnished, however, 
by a resital in the deed of gift itself, Ths 
dosument says :— My husband had further 
directed mo that I should at the time of the 
marriaze of the said daughter (Musammat 
Abhairaj Kaar) make sankalap of the entire 
property to her and I have done the sama 
aosordingly.” as regards head No. 8 we 
have already quoted’ Mzsammat Chauras 
Kuar’s evidense fo the effeot that at the 
requost of the defendant she had asked Babu 
Shambhu Nath Vakil to prepare the draft of 
the deed of gift. Woe hava given our reasons 
for bsliaving this statement of the lady and 
disbelieving a sontrary statement of Ganpat 
Singh on the point, We ara of opinior, 
therefore, that thess two points along with 
the other seven points have also bean estab- 
lished, 

We now proc3ed to examine the terma of 
the deed of gift (Exhibit 1) as well as the 
eosmpromise (Exhibit 5). The following 
fasts are recited in the desd of gifti and 
constitute the motives whish prompted 
Musammat Chauras Kuar to make a present 
of all that she was possessed of to Mus immat 
Abhairaj Kaar:—(1) “I hava no other issue 
exsepting my daughter Abhairaj Kaar, 
(2) The said Musammat is my heir aseording 
to Hindu Law (3) I am now old and unable 
to manage my affairs relating to Zamindari 
ete. (4) My husband had, further, dirested 
me that I should at the time of the marriage 
of the said daughter make sankalap of the 
entire property to her and I have dons the 
same acsordingly.’’ The first recital stristly 
speaking is ineorreet. Musammat Abhairaj 
Kuar was not an issue of Musammat Ohauras 
Kuar, but we attash no importanse-to this, 
As tothe second, recognition of the right 
of inheritanee of Musammat Abbairaj Kuar 
to her fabher'a estate was thrown entirely 
overboard by the defendant’s (inoluding 
Musammat Chauras Kuar's) admission in 
parapraph 3 of the compromise of the eustom 
prevalent in the family of Ssambar Singh of 
the exslusion of daughters and their sone from 
inheritances, As to the third, it furnishes, 
in our opinion, a strong support to the 
arguments of the learned Oounsel for the 
appellant that the lady had partad with 
the management of her property in favour 
of the defendants before the exesution of the 
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deed in question, Aato the fourth, there is 
no independent evidense in support of this 
resital of fact in the dead. It was repsated 
in the written statement filed on bohalf of 
Musammat Abhairaj Kuar and Musommat 
Obauras Knar in the reversioners’ sesa 
(Exhibit 4 paragraph 12) and finde plase 
amongst the several pleas raised in the 
written statement filed in the suit ont of 
whieh this appeal has arisen, we have no 
doubt in our minds that the recital in question 
iga pure invention and is the produst of 
brains far superior to Musammat Ohauras 
Kuar’s, the objest of which was to furnish 
a plea of defense of any attack by the 
reyersioners on the deed of gift. The 
subsequent events justified the danger which 
was intended to be warded off by this falee 
resital. When Soambar Singh died both 
his daughters, Musammat Abhairaj Kuar and 
Musammat Munni, were alive. 
regard it as highly improbable that he would 
have given suoh testamentary directions as 
are attributable to him in this resital, Even 
if he had done so, it is equally improbable 
that the lady Musammat Chanras Kuar would 
have deprived her own danghter Munni, 
who was admittedly alive at the time of 
‘Musammat Abhbsiraj Kuar’s marriage, of her 
ehanees of inheritance in the estate of her 
father. We have thus seen that some of the 
motives stated in this deed are either false 
in fast or not of sueh a strong sharaster as 
would have induced Musammat Chauras Kuar 
in all human probability to make the gift in 
question. ee l 
As regards the eompromise, it is sufficient 
to point out that it treats the whole of the 
property in the possession of the Jady as if 
she had inherited it from her husband al. 
‘though, as we have shown at length at an 
earlier part of this judgment, that one part 
_ of ig was acquired by her without any title 


in virtue of her possession after Musammat ` 


Qadam Kuar’s death for over a period of 12 
years, Such a treatment of the property in 
the sompromise was obviously for the benefit 
of the reversioners, In fast there is no 
_ question of balanse of advantages lying on 
one side or another between the partiss to 
the somprowise. Musammat Chaoras Kuar 
`, gets nothing under it, The whole estate 
ig divided into two equal shares between 
Musammat Abhairaj Kuar and her sons on 


one side and the reversioners on the other, 
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Not only that but the latter obtain immediate 
proprietary possession of their share in the 
spoile. Weare unable to ragard sueh a 
disposition of property having been eonsented 
to by Musammci Chanras Kaur with her free 
and independent judgment. 


It now remains for us to apply the law to 
the fasts of this case as we have found them, 
The provisions of sestion 16 of the Indian 
Contrast Ast (IX of 1872) must be our gnide 
in this respeat. An analysis of that seation 
has reeently been mada by Lord Shaw 
in his judgment in Poosathurat v, Kannappa 
Ohetitar (9), His Lordship said “ And 
where the relation of influence as above set 
forth has been established, and tha sesond 
thing is also made olear, viz, that the 
bargain is with the inflaencar and in itself 
unsonsoionable, then the person in a position 
to uee his dsminating power has the burden 
thrown upon him, and itis a heavy burden, of 
establishing affirmatively that no domination 
was praetised so as to bring about the tranaae- 
tion, but that the grantor of the deed was 
acrnpulonaly-kept separately advised in the 
independenss of a free agent.” -If thie rule 
of law is laid alongside of the faets of the 
present case, to use the language of Lord 
Shaw, it is abundantly olear that every 
element required by the rule to establish 
a 0390 of undue infinenes is furnished by the 
fasts whieh are found by us in this jadgment, 
There ean be no shadow of doubt that the 
defendants Nos. 2 and 3, that is, Raghubir 
Singh husband and Ganpat Singh the eldest 
son of Musammaé Abbairaj Kuar, stood ina 
fidusiary relation to Musammat Ohauras Kuar, 
The gase before us is very similar to the sase 
of Wajid Khan v. Hwaz Ali Khan (10), 
In delivering the judgment `of the Privy 
Counsil in that oase Lord Morris made the 
following observations :—" Dalmir Khan 
held a highly fidueiary position in regard to 
Rani Sadba Bibi, who was alleged to have 
executed it; she was a lady 65 years of age 
and somparatively illiterate, and sha does 
not seem to have had any advisor or Couneel- 


(9) 55 Ind Cas. 447: 47 I-A, 1; 38 M. L. 1. 849; 
11 L, W. 454; Ih A L J, 844; (i820) M. W.N.3 7:22 
U.P. L.R P.O) 6?;22 Bom L B, 53%; 13 Bur. 
L. T. %8: 43 M. 546; 27 M. LT. 6 P.O). > 
0:14 I. A 144 180., 545,6 Sar, P.O: J. 
Rafique & Jackson’s P.O, No, 123; 9 Ind- Dec. (na) 
364, 
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lor exeept Dalmir Khan, who appears to have 
had great. influenee over her, for one of 
the exhibits in the ease is a Will made 
by ber. in his favour in the year 1862 only 
some three years before the exeeution of 
the dosument whish is in question in this 
ease. He certainly filled sush a position 
towards her as to render it insumbent 
upon him to show thas he had made a 
proper use of the sonfidenee reposed in him 
by her, and that the exeoution of the 
dooument granted withont any valuable 
consideration and from whish he obtained 
important peeuniary benefit, was free from 
all attempt at undue influense.’ We may 
point out that this Dalmir Khan was Rani 
Sadha Bibis confidential manager of the 
estate, In the ease before us we have no 
doubt that Musammat Ohauras Kuar reposed 
eousiderable sonfidence and trust in Ragbubir 
Singh and Ganpat Singh sinee they same 
to live with her and we have equally no doubt 
that these two men betrayed the eonfidense 
whish wasthus placed in them. Musammat 
Ohauras Kuar slearly stood in need of inde- 
pendent advise on a transaction of the nature 
of the deed of gift and the sompromise both 
of which have the effeot of depriving her of 
even the barest means of subsistenoe. We 
need hardly say that the onus whioh under 
the sireumstanees of the ease heavily lay 
upon the defendants has not been discharged. 
In fast no attempt whatscever ceama to 
haye been made in that direotion, On the 
eontrary these defendants have taken 
‘ baok the plaintiff's ease at her fase, The 
trust and sonfidenee whieh these persons 
enjoyed has not been betrayed onse or 
twiee but on cesasions more than that. The 
deed of gift or the draft of it was followed 
by a petition to the Deputy Commissioner 
of Sultanpur asking for determination of 
the proper stamp duty to be. paid thereon, 
That petition, in our opinion, had no other 
objeat but to obtain an admission of the 
deed of giff from the mouth of Musammat 
Obauras Knuar. Then we some to her 
‘deposition in the mutation prooeedings. 
Here again she has spoken under the seeptra 
of Ganpat Singh, After that we eome to 
the written statement in the reversiouers’ 
suit. We find again the shadow of Raghubir 
Singh and Ganpat Singh hovering over it. 
Finally, the sompromise, whieh marks the 
eonsummation of the attempts to obtain 
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advantages whieh these persons, who atood 
in relation of astive sonfidenes to the lady, 
suscessfally made for a long period of time, 
We have also seen that prior to the com. 
promise and also prior to the mutation” 
proseedings the lady had executed a general’ 
power-of attorney on the 14th April 1914 
in favour of these two defendants along 
with Obandika and Dwarka. Who ean 
doubt in these sireumstanees that there was 
confidenee reposed by one and abused by 
the other of these two parties for a con- 
tinuous period of time? We cannot look upon 
these attempte on the part of the defendant 
detashed from eash other. Hash transastion 
is, in our opinion, the produet of the same 
undue irflusnse whieh the persons asquired 
some time ia 1910 over this old and illiterate 
lady. The observationa of Lord (Chief 
Justices Wilmot in the oase of Bridgman V. 
Green (11) quoted by Lord Eldon in the 
leading ease of Huguenin v. Baseley (4) are 
apposite and we need make no apology for 
quoting them here:—‘In sases of forgery, 
instrustions under the hand of the person 
whose deed or Will is supposed to be forged 
to the same effest as the deed or Will, are 
very material; but in oases of undue influ- 
enee and imposition they prove nothing for 
the same power whieh produees one, produess 
the other: and, therefore, instead of remov- 
ing sueh an imputation, 16 is rather an 
additional svidensce of it.” Lord Mae- 
naghten in delivering the judgment of 
the Privy Oounsil in the ease of Mahomed 
Buksh Khan v, Hosseini Bibi (12) observed 
as follows:—- Where undae influenea is 
alleged it is neeessary to examine very 
closely all the siraumstanses of the ease, 
The prinsiples are always the same though 
the siroumstanees differ, and, as a general 
rule the same questions arise.” Then his 
Lordship proseeds to formulate four sueh 
questions: —(1) Was the transastion a righ- 

teous transastion, that is, was it a thing 
whieh a right-minded person might be 
required todo? (2) Was it an improvident 
aciP (2) Wasita matter requiring advise ? 
(4) Did the intention of making the gift 
originated with the donor? Oar answers to 
these questions emerge from our sonslusicns 
of facts, whioh we have resorded above. But 

(11) (1755) 2 Ves. 627; 28 E. R. 399. 


(12) 15 C. 684; 15 I. A, 81; 12 Ind. Jur. 291; 5 Sar. 
P, Q. J, 175; 7 Ind, Deo, (N, 8.) 1040 (P, g.) 
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We propose to answer them categorioally in 
a few words again. As to (1) we have no 
. donbt that the advantages gained by the 
defendants under the gift and the sompr> 
mise were obtained by means of unesonssien- 
tious use of the power which they held 
over the lady and whioh srose ont of the 
siroumstanees and the sonditions already 
adverted to by us.- We eaunol in any senge 
regard these dispositions as natural. The 
benefits whieh the defendants obtained under 
them are so ‘large and one sided, to use the 
language of Lord Justies Lindley in the 
ease of Allcard v. Skinner (7), as not to be 
reaconably asesounted for on the ground of 
friendship, relationship, eharity or other 
ordinary motives on whis ordinary men 
ast.” As to the sesond question, sihe answer 
is obvious. The effeet of these dispositions 
was to deprive the lady of her bareat 
means of subsistence. As tothe third, we 
entertain no doubt that the siroumstaness 
in which dispositions were made were one 
of paramount inflaanse whieh these defend- 
‘ants possessed over the lady. We here 
quote a passage from the judgment of 


Justies Kekwioh in the ease of Allcard v, - 


Skinner (7) already referred to appearing on 
page 158: — but where :the paramount 
‘inflnence presumably exists if easts on the 
possessor of aush i:flaence the barden of 
proving that the gift was free, and it (law) 
holds an essential part of that proof to be 
that the donor had competent independent 
advice’? Wa hava already stated our opinion 
that this oage diesloses a series of olrenm- 
stanses whieh had put this lady eminently 
in need of such advise. “i think that 
where a relation of sonfidenss is onsa estab- 
lished either some positive aot or some 
somplete asse of abandonment must be 
shown in order to determine it,” said Lord 
Justiee Tarner inthe ease of Rhodes v. Bate _ 
(13). No sush ast of abandonment bas been 
proved by the defendants in this ease. As 
-to the fourth, we have already diselosed at 


length the evidense pointing to the faot . 


that the intention as regards making of 
the gift originated with ttie defendants 
and there is no evidense at all thas it origi- 
tated with the donor, 


(18) (1866) 1 Ch, App. £52 at p. 260; 35 L, J, Ch, 
267; 12 Jur, (N. Ba) 178; 13 L, P. 778; 14 W. R. 292, 
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Wo, therefore, revaree the finding of tha 
Jesrned Subordinate Jodge on the ficat issue 
and hold that both the gift and the eompro- 
mise were the result of undus icfuenea 
whish the defendants Nos. 2 and 3 exeroised 
over the plaintiff. Bat this finding of ours 
does not dispose of the appeal. The Court 
below has omitted to try Issues Nor. 2 to 5 
framed by it in the ease withont the -deter. 
mination of whieh this appsal, as wa have 
stated above, sannot be finally disposed of, 
We, therefore, refer those issues for trial 
to that Court and direst that that Court 
shall proseed to try those iasues and return 
its findings’ thereon to this Court within 
one month from the date the order of this 
Court reaehes into the hands of tha learned 
Subordinate Jadge. No additional .evidanse 
shall te admitted. Two weosks from the 
date of the Gfndinga will ba allowed to thse 
parties for filing objeetions., 

DALAL, A. J. O.—I coneur. : 

J. P, Appeal allowed. 
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MADRAS H:GH COURT. 
Apprat against Oapen No, 295 oF 1920. 
Desember 7, 1921. l 
Present: —Jastise Sir William Ayling, Kr., 
and Mr, Jastise Vonkatasnbba Ro. 
S.R.M. S.T. R.M. RAMASWAMT 
OHETTIAR THROUGA HIS ADTHORISER 
acest KUPPAN AYYANGAR— 
APPELLANT 
VU3rsus 
T.S. RAMASWAMI LYANGAR, Orriorat 
Receives, MADURA AND ANOTHKR— 


Resporpaxts, 
Provincial Insolvency Act (F of 1920), ss, 4, 5, 56 (8) 
~—Sale by Official Receitver— Application by purchaser 
jor removal of obstruction and delivery of possession 
—-Jurisdiction of Insolvency Court. u 


+ 


A purchaser from the Official Receiver, of a 
property of an insolvent, can obtain under the Pro. 
vincial Insolvency Act of 1920 an. order from the 
Insolvency Court for delivery of possession of - the 
property, where his application is resisted by a third 
party; and the method of executing the warrant under 
section 5 will be the same aa that preacribed for the 
executing of a warrant issued by the’ Court in the 
exercise of Original Civil Jurisdiction, [p. 896, cols. 4 


w2) 
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Clause 3 of seetion 56 of the new Proviacial 
Insolvency Act, V of 1920, ig not limited to the 
case of an application by the Official Receiver, but 
applies equally toan application by a purchaser 
from the Receiver for delivery of possession. [p, 826, 
col. h 

An Insolvency Conrt has plenary powers under 
ihe provisions of Act V of 1920 to deal with the 
claims of third parties, (p, 397, col. 1.] i 

Guntapalli Narasimhayya v. Malapati Veeraragha. 
sulu, 42 Ind. Oas. 595; 41 M. 440; G L. W. 694; 
(1917) M. W. N 857, Official Assignee of Madras v. 
Vadavalli Anvmal, 36 Ind. Cas. 624; 4 L. W. 426; 20 
M. L. T, Bil; 40 M. 810, Maddipote Peramma v. 
Gandrapu Krishnayya, 47 Ind Cas. 208; 8 L. W. 136; 
(1918) M. W. N. 479; 24 M. L. T 106 and Kochu 
Mahomed Asan Tharagan (Official Receiver of Tinne- 
velly] v. Sankaralinga Mudaliar, 62 Ind. Cag. 495; 
44 M. 524; 40 M. L. J, 219; (1921) M. W. X. 236; 
14 L, W. 505, distinguished. 


” Minatoonnessa Bibee v. Khatoonnessa Bibee, 21 O. 
479; 10 Ind. Dec. (N. 8.) 949, applied. : 
' Appeal against an order of the Distriet 
Oourt, Madura, dated the 23rd April 920,in 
Miseellaneous Petition Nc. 178 of 1920 in 
Insolvensy Fetition No. 3 of 1917, - 


FAOTS appear from the judgment. 

Mr, á. Krishnasawmy Atyar, for the Appel- 
, lant.i—The lower Oourt erred in holding 
that the Insolveney Court had no jurisdistion 
to order delivery of possession on the appli- 
sation of the purehaser from the Ressiver, 
The provisions of the new Insolvency Ast 
(IV of 1920) are wider and more elastio, 
The deeisions negativing sush power are all 
under the old Aet, Questions arising between 


third parties may be decided under sestion 4. . 


estion 5 ahould not be restristed to applisa- 
tions by tte Reesiver, When the Conrt ean 
pass an order if bas power to exesnte its 
order by the ordinary machinery, 


Mr. K. V. Krishnaswamy Atyar, for the 
Respondents:—The Insolyeney Court has 
vary limited jurisdiction ander sestion 4, It 
san entertain applications by the Receiver 
and exeeute orders passed thereon It has 
no jurisdistion to deal with the righta of 
third parties. See Guntapalli Narasimhayya 
v, Malapati Veeraraghavulu (1), Oficial 
Assignee of Madras v. Vadavalli Ammal (2), 
Maddipots Feramma v. Gandrapu Krishnayy1 
(3) and Kecku Mahomed Asan Tharagun 


(1) 42 Ind. Cas, 525; 41 M. 4:0; 6 L. W. 694; 
(1917) M. W, N. 867. 

(2) 86 Ind. Cas. 524; 4 L. W. 425; 20 M. L.T. 
311; 40 M. 810. 
, (3) 47 Ind Cas. 303; 8 L. W, 136; (1918) M. W, 
N. 479; 24 M. L. T. 108, | 


aa — 


INDIAN OASES, 
RAMABWAMI OSETTIAR t. OFFICIAL RECEIVER, MADURA. 


395 


4 
ae 


[Oficial Receiver of Tinnevelly] v. Sankara. 
linga Mudulfar (4). 

JUDGMENT.—T his appeal in effect raises 
the question whether a purahaser from the 
Offisial Reseiver, of a property of the insol. 
vent whom the Raasiver represents, san obtain 
an order from the Insolyensy Court for 
delivery of possession of the property, where 
his application is resisted by a third party, 

This appeal has been argued before us on 
the footing that tbe rights of the parties are 
governed by the provisions of the Provinaial 
[Insolvency Aet, Ast V of 1920, Itis neges- 
sary to examine eqaally the ‘terms of 
sections 4,5 and b6 of this Act. By seetion 
56 (3) it is provided that “where the Court 
appoints a Ressiver, it may remove tke person, 
in whose possession or oustody any ansh prop. 
erty as aforesaid is, from the possession or 
eustody thereof: 

“Provided that nothing in this sestion 
shall be deemed to authorise tha Oonrt to 
remove from the possession or -oustody of 
property any person .whom the insolvent 
has not a present right so to remoye ” 

This seetion elaarly applies to the . ease of 
a Ressiver applying for the removal of an 
obstrustor from the possession of the prop- 
erty claimed to be the property of the insole 
vent. It is also olear that, for the purpose 
of determining the right of the Receiver as 
against the obstrustor, to tke possession of 
the property, the Oourt ean hold an enquiry 
under this section, 

There is no sestion in the old Proyineial 
Ineolvenay Ast, Aot III of 1607, corresponding 
to sestion 4 of the present Act. There WETO 
sor {listing deoisions in regard to the power 
of the Oourt to deal with the slaim of third 
parties againat the insolvent and it was to 
sət at rest the doubt that existed upon the 
subjeot that section 4 was introdueed into 
the present Act. It willbe seen that very 
wide powers are given to the Court under 
section 4: the Oourt may deeida aby 
question whioh it may deem it expedient or 
neeessary to deside for the purpose of doing 
complete justice or making somplete 
distribution of property. Sab seetion (z) 
refers, in terme, to the elaima between the 
debtor and the debtor’s estate on the one 
hand and all olaims against him or it on the 
other hand. It is also to be noted that a 


(4) 62 Ind. Cas 495; 44 M. 624; 40 M 
(1921) M, W. N. 286; 141, Wega T 219 
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diseretion is given to the Court to desides the 
question in thé insolvency prosesdings and 
that: it is mot binding upon the Ineolvensy 


' Court to deside under this seation every elaim 


whieh is brought up before it, 

Passing to seetion 5, it makes provision 
inter alia, for effeet being given to the ordera 
and decrees passed by the Insolyensy Oourt. 
Under these seotions has the purabaser 
front the Official Reesiver the right to 
apply to the Court for being put in posses. 
sion of the property purehased by him? The 
Distriet Judge disallowed the applisatious on 
the ground that Court sannot issue a delivery 
warrant on the applisation of a stranger to 
the proceedings. Olause (3) of ses:ion 56 
is not limited to the case of an- application 
by the Reagiver and the terms of the elause 
are general. Why should we restrict the 
operation of this slause to applications by the 
Receiver himself ? The learned Vakil for 
the respondent asks us, virtually, to introduce 
into the seation the words “on the applioa- 
tion of the ‘Ressiver”’ In our opinion, there 
is no justification for refusing to give to the 
worda of~slause (3) of section 56 their 
natural meaning and for restrieting the 
seope of the clause, 

It bas also been sontended’ before us for 


‘the respondent that the Insolverey Court: is 
“not ‘vested with powers to execute its orders 


exeept:to the limited extent of being enabled 


"to exesute orders in favour of the Reasivers 


appointed under the Act, If it is eonaeded 
that there is an exeeuting machinery that is 
available to the Raseivar, wefail to ses on 
what - prinoiple this mashisery sannot be 


“availed of by a purehaser from the Ressiver. 


The exeoution of any order made by the 


~ Court under sestion 56 or sestion 4 will be 


* 


‘hold that the Court is 
‘effest to their judgments or orders. 


regulated by the terms of section 5. For in- 
‘stanee, if an prder for a warrant of possession 


‘is made in favour of the Reeeiver or of a. 
‘purehaser from him, the method of executing ~ 


‘the: warrant. under sestion 5 will bə the 
‘same-as that preseribed for the exsenting 


‘of a warrant issued by the Court in the 
~ ‘exeroise of original sivil jurisdietion, 


The 
Legislature having invested the Insolvansy 


‘Courts with extensive pawera under seetion 


4, it would be, in our opinion, anomalous to 
powerleas to give 
Tay 

and 56 do 
limitation 13 


terms ‘of the: sestions: 4, 5, 
not suggest that any anah 


i 


intended. We are, therefore, unable to assept 
the sontention of the learned Vakil for the 
respondent that the austion-purehaser oan- 
not, under the provisions of the Insolvenay. 
Act of 1920, apply to the Insolvonsy Oourt’ 
for a warrant of possession. 

Ssvaral eases were relied on by the ra- 
sponsent The first ease sited by him ‘is 
Guntipalli Narastmhayya v. Malapati Veera. 
rughavuly (1). Certain property alleged to 
belong to an insolvent was sold by the 
Ressiver andthe purahaser while attempting: 
to take possession was obstrusted by the 
appellants who alaimed to ba in possession ag 
owners, The Distrist Judge purporting to 
ast under esstion 47 of Ast ILI of 1907 order. 
ed posssasion to be given to the purchaser, 
The High Court held that the Distriet Judge, 
had no jurisdietion to pass suah an order, 
Abdur Rahim. J., at page 441*, saya "it would. 
be going mush too far to say that a Judge in 
Insolyensy in the mufassil has powera by sa 
summary prosseding to deside questions of 
title with respest to property whish is slaimed 
by third persons,” The Courts have power to 
deside questions of title under sestion 4 of . 
Aat V of 1920, and the reasoning given ‘ia 
this judgment would not, therefore, apply 
to an applieation made under the present 
Ast, -The jadgment prosseds upon ‘the 
ground that sestion 47 of Ast Til of 1507 


' whioh sorresponded to sestion 5 of the pre- 


sent Ast did not apply ‘basause there was 
no deeree and asala by the Resesiver was 
nota sale in exesntion of a decree. We 
are of the opinion that the Court has the 
power not only to make an order in fayour 
of the purehaser but also to give fall effest 
to it, We fail to see that there ia anything 
in the terms of sestion 47 whieh fettered the 
power of the Court beoanse the rale happen- 
ed to be a sale made by a Reosiver and not a 
sale made in pursuanee of a decrees; How: 
ever, it is suffisient to say that this is a deai. 
sion under the old Aet and that it is- -dise 
tingnishable on that ground, espesially in 
view of the enlarged’ powers possessed by 
the Court under the present Aet. - 

We have no donbt that the Insolvensay 
Oourt under Ast V of 1920 has ample power 
to deal with questions arising between the 
estate of an insolvent and a third party, 
Seetion 4 is modelled on sestion 7 of the 


: Prasidsuney Tows asolvensy Aab, Aab- It 
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of 1909. Under this sorresponding provi- 
sion of the Presidency Towns Inasolvensy 
Ast, it has been hald that the Court is vasted 
with jurisdistion to deal with questions 
arising between tha Offisial Assignee and 
third parties. This point was exprassly 
desided in Offictal Assignee of Madras v. 
Vadavalli Ammal (2). Bakewell, J. sitting in 
the Insolvensy Oourt held that, although 
under the old Ast, 11&12 Vietoria Obapter 
21, the Insolyeney Court had a dissration to 
exeraise jurisdietion over third parties, the 
Act LII of 1202 effeeted a shange in the law, 
and that the jurisdistion was surtailed. 
This view was not ascepted by the appel- 
late Court, The provisions of section 4 of 
the present Provinsial Insolvensy Ast are 
if anything, wider than the terms of sestion 
. 7 of the Presideney Towns Insolvensy Ast, 
Act LIL of 1903, We have, therefore, no 
hesitation in holding that the Insolvenoy Oourt 
has plenary powers to deal with the claims of 
third parties under the provisions of the 
present’ Provinaial Insolvoney Aot, 


' The next ease sited to us is Maddipoti 
Peramma v. Gandrapu Krishnayya (3). 
Bakewell, J. took the view that, under seg- 
tion 18 (3) of Ast III of 1907, the Court 
had power to remove a person in possession 
of property of the insolvent from possession, 
but that the power was not intended to 
provide for the determination of queations 
of title as between the insolyant and third 
parties, Krishnan, J took the opposite view 
on this matter, But they agreed in hold. 
ing that an order passed by the Distriot 
Judge, on the applieation of a purehaser of 
the insolvent’s property from the Offisial 
Reseiver, diresting the third party slaiming 
title, to deliyar possession of the property 
to the purshaser, was without jariydietion, 
The observations we made in regard to 
Guntapall:s Narasimayya v. Malapatt Veera. 
raghavulu (1) apply to this case also and we 
are prepared to hold that this oaae being a 
desision under the old Ast, does not stand 
in onr way of desiding ia favour of the 
rights sontended for on behalf of the pur- 
shaser from the fseseiver. 


“ We have been referred to Kochu Mahomed 
Asan Tharagan [Official Receiver of Tinnevelly 

v. Sank wabinga Mudaliar (4), which isalso a 
ease desided ander the old Aot Lil of 1907, 
The cbservations of Seshagiri Ayyar, J. at 


page 532* thati seotion 4 of the present: Aet 
should not be regarded as if for the firat time 
a new power bad been conferred” are obtter, 
and if is unresessary to disenss this point. 

We may observe that in the present ease 
an application was also made by the Offisial 
Reosiver to the Distriet Oourt asking for 
possession of the property. He applied that 
the auotion-purahaser might be put in posses- 
sion of the property on his hehalf, The 
learned Distriat Judge was of the opinion 
that, under seation 1s (3) of the old Ast the 
Official Reosiver having osased to be the 
owner sould not apply. It is unnesessary to 
deside the question whether, after parting 
with hie interest, the Offisial Reasiver ean 
apply, besause, as stated above we are of 
opinion that the applieation on behalf of the 
austion-pursharer would lie to the Insolvensy 
Court and that the District Judge was in 
error in refusing to entertain the appli: 
oation, 

We would also like to refer to Minatoon. 
nessa Bibee v, Khatoonnessa Bibee (5), where 
it waa held by Sale, J. that “a purohaser at 
a Reoeiver’s sale had a right to obtain the 
assistance of the Court in obtaining posses» 
sion.’ wo doubt, the Ressiver referred to 
here was a Reoéiver appointed in a anit. 
At page 482 reference is made to an order 
made by the Oalentta High Oourt in an 
administration suit in whieh the Reesiver 
arpointed in the suit was direeted to sell 
and upon the applisation of the purehaser an 
order was made direeting possession to be 
given tothe purchaser. In the judgment are 
given several instanees of similar orders 
made by the Oslentta High Court in the 
exercise of its original sivil jurisdietion. We 
think that there is no distination in prinsiple 
in thia respeet between a purehaser ‘from a 
Reseiver appointed in a suitand a purehaser 
from a Rsooiver appointed in regard to an 
insolvent’s property, 

The Distriot Judge in the present @ase, on 
asocunt of the view he took of his powers 
refused to deal with the merits of the 
claim of the obstrustor who is the son of 
the insolvent and who pat forward eertain 
gontentions, We set aside the order of the 
Distriet Judge and remand the applieation 
to be disposed of by him assording to law in 


(5) 21 O. 479; 10 Ind. Deo. (N. s.) 949, | 
" *Page of 44. M.—[aa,. = 
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the light of the observations sontained in this 
judgment. 
Coste of this appeal will abide the resnili. 
M. O. P, 


J. P, Appeal allowed, 
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; Rea@pon pest, 

Appeal, second—Evidence offered on one side or 
other,’ whether question of law—Posseasory right 
Trespasser—Inherttance--Khowat, entry in—Presump- 
tion—Heirs, position of—Evidence Act (I of 1872), 5. 
13—Judgment not inter partes, whether udmixsiole in 
evidence—Admission of party—Presumption, 


` The question of whether any ovidence has been 
offered on one side or the other is essentially a qaes. 
tion of law. [p. 39 , col, 1.] 

Nafar Chandra Pal v, Shukur Sheikh, 51 Ind. Cas, 
760; 46 I. A. 183; 46 O. 182; 23 C. W.N.345;90 W. 
552 (P. C.), referred to. 

A possossory right even that of a trespasser is 
heritable, [p 399, col. 2.] 

Wajid Khan v, Darguhi Khan, 9 O. C. 16", referred 
to. 
- The entry in a khewat is abl least prima facie 
evidence of possession and if thgre is nothing to 
show any alteration in the entry the legitimate pro- 
sumption arises that the state of things indicated by 
the entry continved ab leagt up to the date of 
the death of the person, whose name appears in the 
khewat, if not beyond it, when possession may 
devolve on his:heirs, [p. 399, col, 2. ] 


. The judgment passed in a previous suib, although 
not relating to the parties tothe subsequent suit, 
is nevertheless admissible in evidence under section 
13 of’the Evidence Açt to show the faot that the 
judgment was passed, and, therefore, it is necessarily 
evidence of the following facts: who the parties to 
the previous suit “were; what the land in dispute 


was, aud who was declared entitled to retain posses. 
sion For this purpose, and to this extent, it is 
wimissible in evidenca for and against every one 
when the fact of possession at its date has to be ag- 
cortained. [p. 400, col. 2.] 

Ram Ranjan Chakerbati v. Ram Narain Singh, 22 I. 
A. 60; 22 0, 533; 5 M. L. J. 6; 7 Sar. P. O.J. 680; 11 
Ind, Dec, N s,) 353 (P, C.), Bitto Kunwar v. Kesho 
Parsad Misr, 24 I. A. 10; 19 A. 277 at p 289; 7 Sar. P. 
O. J. 181; 10. W. N. 265;9 Ina. Deo (N s.) 181, 
(P O) and Dinomont Chowdhrani v. Brojo Mohini 
Chowdhrani, 29 I. A. 24; 29 C. 187; 6 C. W. N. 3898; 12 
M. L. J. 83; 4 Bom. L., BR, 167; 8 Sar. P,C. J. 224 
(P. O.), referred io. 

What a party himself admits to be true may reason- 
ably be presumed to be so and until the presump- 
tion is rebutted the fact admitted must be taken to 
be established. fp. 400, col. 2] 

Chandra Kunwar v, Chaoudhri Nurpat Singh, 29 
A. 184; 9 Bom. L. R 26% 2 M. L. T. 109; 17 M. L. 
J. 103; 50. L. J. 115; ti O, W. N. 82h44 A. L. J. 
102 (P. O.), referred to, 


Appsal from desress of the Sabordi. 
nate Judge, Sultanupur, dated the 1lth 
Jannary 1921, sonfieming deesresas of the 
Poomi Masafirkhana, dated the l4th August 
920, 

Mr. Niamatullah, for the Appellant, 

Mr. Basudeo Lal, for the Respondent. 

JUDGMENT.—These three appeals arise 
ont. of three separate suits brought in the 
Court of tha Munsif of Musafirkhana for 
poagséssion of sharas in the estate of one 
Wazir Khan, who died in Ssptember 1908, 
Wazir Kbhan’s heirs under the Hanafi 
Muhammadan Law ware his three brothers, 
Jahangir K. ban, Talewand Khan and Kbuda- 
wand Khan and his widow, Musammat Raj 
Bibi, Rahim Bakhsh Khan plaintiff in 
one ‘of the three sunita ia ona of the song 
of Talowand Khan, Ghulam Sarwar Khan, 
the plaintiff in the seoond suit, is the son of 
Koulawand Khan, The third suit was 
instituted by Rahim. Bakhsh Khan and 
Ramzan Khan as assignees of the shares of 
the daughters of Khuidawand Khan, The 
defenee rasad A number of pleas almost 
every.one of whieh has nyw disappeared in 
view of the findings of the lower Appellate 
Oourt. 


The only quest'oa, whish remains to be' 
eonsidered in these appeals, is whether 
the plota of land spesified at the foot of eash 
of the plaints in tha threa saits ware hald- 
by Wazir Khan as a mortgagaea, The lowar 
Appallate Court in agreament with the Court, 
of frst instanee has answered the question 
in the negativa. These sesond appeals ngok, 
to slisllenga that finding, The ground upon 
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whioh the lower Appellate Oourt has ooms 
to that conelusion may be stated in the 
words of the Court itself: — [un order to show 
thet Wezir Kban held the plots Wos, 164, 
167, 211, 212 and 152 as m-rigagee he (tho 
plaintiff) Las relied on the entries in Exhibit 
4, extrast from kewat bandobast hal. This 
doeument shows that Weer Khan was a 
mortgagee of these plots then. But there 
is no evidercacn the rasord to show tbat 
. when Wazir Khan died these mortgages 
subsisted and tbat these were his assets, 
The ‘plaintifia have not filed the deeds of 
mortgage to show that Wazir Khan posseszed 
mortgagee rights in those plots at the time 
of bis death”, 

Ou behalf of the respondent it was contend. 
ed that the finding qaoted above is a finding 
of fastand thia Court isnot esmpetent to over- 
ride it. In view of the fast, which will be 
stated hereafter, it is not possible to treat 
this finding as a pure finding of faet. Lord 
Buckmaster in delivering the jadgment of His 
Majesty’s Privy Counsil in the oase of Nafar 
Ohandra Pal v, Shukur Sheikh (1) made 
the following important observation on the 
question under sonsideration:— Queations 
of law and of fast ara sometimes diffisult 
to disentangle, The proper legal effest of 
a proved fact is e:sentially a question of 
law, 50 also is the question of admissibility 
of evidense and .the questicn of whether any 
evidence has been cffeed on one side or the 
other; but the question whether the fast has 
been proyed, when evidenee for and against 
bas been properly admitted, is necessarily a 
pure question of faot,” I am cf opinion that 
the question, whieh | have to deside in this 
ease, falls within the distum, whieh I hava 
quoted above in itsliag, 


Exhibit 4ia the khewal prepared at. the 
last revision of the Settlement in the year 
1893-94 of the District cf Sultanpur. . Exoeept 
with regard to plota Nos, 113, 45 and 6/2 
every one of the. plots apesified in these 
plaints as forming the estate of Wazir Khan. 
is entered in tbat- khewat as possessed by 
Wazir Khan in tho oapasity of a mortgagee. 
Tbe olaim of the plaintiffs also seeks to 
recover tho possession of their shares in 
these. plots in the oharacter of a morigagea 


gud no more. ‘Section 34 of the Land. Reve- 


(1) 51 Ind. Cas. 760; 451, A, 183; 4660, 189; 28 
C, W, N. 815; 9 L. W, 552 (P, C). ; 


(N: s) 925; 13 L, T, 264; 14 W. R 26; 148 R. R. 598, 


nue Ast (lll ot 1901) lays down the law 
whish nesgssitates entries in the reveuue 
records ag to changes in the possession by 
snecession or transfer of any property or otLer 
right, It is a legitimate presumption to make, 
in the absense of any entry indieating sash a 
ohanga, that Wazir Khan sontinued in pos- 
session of the plots entered in the khewat, 
Evon if we infer nothing more than mere 
possession on the part of Wazir Khan up 
to the time cf his death of these plots it 
is well setted law that bis heirs would be 
entitled to a share in the inheritanes 
of his- possessory title, In the eases of 
Wa.id Khan v. Dargaht Khan (2) it was 
held with reference to reveral desisions of 
the High Courts in India as well as to 
Asher v. Whitlock (8) that a posses- 
sory right even that of a trespasser ia 
heritable. It was not disputed before me 
nor ean it possibly be disputed that the 
entry in the khewat is at least prima facte 
evidenee of possession and if there ia nothing 
to show any alteration in the entry the 
legitimate presumption arises that the state 
of things indieated by the entry eontinued 
at least up to the date of the death of the 
person, whose name appears in the khewai 
if not beyond it, when possession may 
devolve on his heirs, This view of tke 
evidential value of the khewat has eleatly 
been igrored by the learned Subordinate 
Judge, who tried theee appeals in the Court 
below. 

But apart from the khewat, there is other 
evidence on ibe reeord, which was offered 


‘by tke plaintiffs in support of their title to 


the plots in question aa proving that long 
after the death cf Wazir Khan these plots 
were rcecgnisecd under a judicial desision 
to have formed tbe escreta of Wazir Khan 
liable to be distributed amongst hia heira. 
Itis etrange that this evideneae has been 
entirely overlocked by the learned Subordi. 
nate Judge. | 

It appears that in 1919 two avita were 
brought, one by the four sone of Jahangir 
Khan and another by anotherson of Tale. 
wand Khan for the resovery of their shares 
of inberitanee in the estate of Wazir Khan 
from the bands of the {present défendant, 


(2) 9 0. O. 161. 


2 
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Amongst the properties alaimed by those 
plaintiffa were ineluded the plots whish 
are the sabjest-matter of dispute in these 
suits, that is, the plots whieh Wazir Khan 
held in the sharaster of a morigagee, 
These two suits were disposed of by one 
judgment of the 19th Desember 1919 and 
Exhibit 2 is a eertified copy of it. Inthe 
statement of pleadings in that judgment 
-the Court observed that the defendant 
“admita that Wazir Kban was the ownər 
and mortgagee of the properties in ques- 
tion.” It isnot suggested that this admiasion 
‘related to any other property than the 
one held by Wazir Kbhanas a mortgagea 
and whioh is in dispute in these suits ag 
it was in tha earlier two suits, In fast it 
is impossible to make any such saggestion 
in view of the fast that these plots are 
numerically enumerated in the desrae, whish 
followed the judgment. 

` As I have already observed this evidence 
whieh, to my mind, is of strongest charaster 
that sould be prodused in the sase is not 
mentioned at all in the judgment of the 
lower Appellate Court, I am inelined to 
think that had this judgment been bronght 
to the notiae of the learned Subordinate 
Judge he would at least have discussed the 
question of its probative valus and then 
either rejested it altogether or admitted 
it in evidence. It was, however, argued 
before me that inasmuch as the present plaint» 
iffa were no party tothe litigation in whish 
the judgment (Exhibit 2) was passed that 
doeument is inadmissible in evidenca in the 
present ease. 

I am of opinion that this isa far belated 
sontention. There oan be no doubt what- 
soever that in spite of the faot that the 
present plaintiffs were no party to that 
litigation the judgment whish ended that 
litigation is admissible under the provisions 
of seotion 13 of the Indian Evidence Ass. 
Thera is no doubt that ats certain remote 
period in the past this was treated as a 
moot question but there have been at loast 
three desisions of the Privy Vounsil besides 
the desisions of the several High Courts 
in India, whieh place the matter beyond 
any doubt: see the oases of Ram Ranjan 
Ohakerbait v. Ram Narain Singh (4), Bitto 


, (4) 22 Iv A. 60; 22, O, 538; 6 M. L. J. 7; 6 Sar, P, 
O, J, 680; 11 Tad, Deo. (N. 5) 855 (P, O.). 
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Kuiwar v, Kesho Prasad Misr (5) and 
Dinomont Ohowthkrant vy, Brojo Mohini Ohow- 
dhrani (6). In the ease of Ram Ranian Ohaker- 
batt y, Ram Narain Singh (4) Lord Shand 
observed as follows:— Their Lordships are 
of opinion that although the predecessor 
of the Rajah was no party to that litigation 
it was sompetent to use the judgment as 
evidensa showing the rent paid for the 
posssssion at and prior to that date, now 
nearly eighty years ago”, in the ease of 
Dinomont Ohowdhrani v. Brojo Mohini Chowdh- 
vant (6) Polisa orders made under various 
sestions of the Criminal Pracedure Code, 
desiding who was in poasession of the 
disputed land, were ad mitted in evidenes under 
sestion 13 of the Indian Hvidense Ast to 
show the fast that sueh ordera were made, 
This neaessarily makes them evidense of the 
following faots, all of whish appear from 
the orders, themselyea, namely, who the 
parties to the dispute were, whatthe land 
in dispute was; and who was declared 
entitled to retain possession. For this pure 
pose, and to this extent, such orders ara 
admissible in evidenoe for and against 
every ons when the fast of possession 
at the date of the order has to be ascertained, 
Exhibit 2, therefore, is admissible in evidence 
in support of the title of the heira of Wazir 
Khan to the mortgaged lands as well, At 
any rate the defendant admitted in that 
litigation that these plots formed part of 
Wazir Khan's estato, It is true that the 
initial onus of proving the fast that the plots 
subjest to the mortgage formed part of the 
estate of Wazir Khan and were eapable of 
being distributed amongst his heirs lay on 
the plaintiff, but what a party himself 
admits to be true may reasonably be pre- 
sumed to be so and until the presumption 
was rebutted the faet admitted must be taken 
to be established See the observations of 
Lord Atkinson in the case of Ohandra 
Kunwar v, Ohaudhri Narpat Singh (7). It is 
not suggested that the defendant offered 
any evidenes to rebat the presumption thus 


- (5) 241. A. 10; 19 A, 277 at p. 289; 7 Sar, P, O. J, 
181; 10. W. N. 265; 9 Ind, Dec (Nn. 8. 18: (P. 0.) 
(6s 29 J, A, 24; 290. 187; 60, W, N. 886; I2 M. L.. 
J. 88; 4 Bom, L. R, 1867; 8 Sar, P. O. J. 224 P. O. . 
(7) 29 A. 184; 9 Bom. L. R. 267; 2 M. L. T.-109; 
17 M. L. J. 103; 5 0, L. J. 115; 11 0, W. N. 821; 4, 
A. L. J, 102 (P. O.). — ` 
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arisen ont of his own admission, Tt should 
be remembered that this admission was made 
10 years after the death of Wazir Khan, so 
there san be no doubt that Wazir Khan 
was possessed of these plota at the time of 
-his death. l 

The pleadings in this ease- also establish 
that the defendant prastieally admitted. that 
the plots in qaestion along with other prop. 
‘erties formed part of Wazir Khan's estate, 
The deseription. of the properties involved in 
‘these suite was-given in paragraph 2 of the 
plaint, That -paragraph distinetly stated 
-that the plots in question were held by 


Wazir Khan in the character of a mortgages.- 


tn paragraph 2 of the written statement 
in reply to the allegations made in the 
eorresponding, paragraph of -tbe plaint the 
defendant said :—"“He doas not admit that 
hò- (Wazir Khan) was also the. proprietor of 
the land spesified below the relief clanse and 
remained in possession thersof during his 
lifetime.” Bat paragraph 2 of the plaint 


.did not allege:that Wazir Khan held these | 


. plots.as the proprietor of them. The avawer, 
. therefora, given in paragraph 2 of the 
_written statement waa elaarly evasive, Ba 
‘plaintiffs hava dissharged tho onus by offering 
-evidenes whioh must -be admitted in their 
favour and againat the defendant ani t3 
whieh referenee has already besn made. 

' .The learned Subordinate Jadga hax, it 
would appear from ths quotation already 
given in this jadgment, made a point of the 
fast that the plaintiffz had not filed the 
‘deeds of mortgage, This is an extraordinary 
view to taka of ths sireansabinses of the 
ease, The defendant is admittedly in poa. 
séssion of the whole estate of Wazir Khan. 
Hs also propounded „a Will in hie favour 
which sovered all that balongad to the 
. desaased gentleman. How onli these 
plaintiffs, who are heirs to the inheritance, 
have produeed these mortgage-deeds? Tho 
presumption is that these deede must hava 
eome into the possession of the defendant 
along with the rest of the property of the 
deaeased,’ It ii admitted by the learned 
Pleader for the asppsllanta that his elients in 
all the three auits hava failed to establish 
their title in raspao$ of the thrae plots Nos, 45, 
113 and 6/2. Thay ara, tharefore, nat 
entitled to any shsra in thoas plats, 


26 
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I, thsrefora, allow the appsals, set aside tha 
dəsraaa of the lowar Aopéllate Court’ ts the 
extant to whish it dismissad the plaintiff's 
suit and granta desree ta eash of these bras 
appellants for thair shares as spe)-ded in the 
judgment of the Court of firat instanes ia 
plots Nos, 154, 67, 211, 212 and 152 as 
well, - The appallants will bs entitled to their 
costs in all'the three Courts. 

J. P. 

Appeals allowed. 


OUD-H JUDICIAL COMMISSIONER'S 
6 COURT. 
Ssconp Orvis Apprat No. 395 or 1920. 
April 8, 1921. 

Present :—~Pandit Kanhaiya Lal, J. O, 
NAUN DH LAL—Derexvantr— 
APPELLANT 
; versus j 
MAHADEO SINGH -— PLAINTEFA — 

> - RE8PONDENT, 
Mortgage—-Further charge, deed of — Redemption of 
mortgage not to be made unless deed of further “charge 
paid off, effect of —Consolidation of mortgages, ` 


A deed of further charge expressly providing that 
the mortgagor would not be entitled to redeem the 
vatlier mortgage without paying the money dué on 


“that deed and containing a covenant for the consoli. 


dation of the later deed with the earlier one, is 


-enforceable against the mortgagor and the earlier 
. mortgage cannot be redeemed without the payment 


of ene money due on the later deed. [p. 402, cols. 1 
& 2. 

Ram Adhin-Misra v. Jitla Bakhsh Singh, 25 Ind. Cas, 
905: 17 O: C, 803, distinguished from, 

Meharban Singh vy. Raghunath Singh, 49 Ind. Cas, 
115; 5 O. L. J. 768, referred to. 

-Appəal from a deesrea of the Subordinate 
Jadgs, Sultaupur, dated the Ist Saptember 
1920, modifying a deeres of the Additional 


Muasif, Sultanpur, dated the 6th April 1920, 


Mr, Niamatullah, for the Appellant. 
Mr, A. P, Sen, for the Respondent. 


JUDGMENT,—This appaal arisas out of 
a suit for redemption brought by the plaintiff 
in raspast of a mortgage effested by his 
father, Mahabir Singh, in fayoar of the 
defendant on the 19th May 1891. The 
mortgag3 was uagfeqotuary and there is ng 


— aya am 
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question abont the money payable on assount 
of that mortgage to the defendant, 

The dispute between the parties relates to 
a deed of further sharge set up by the 
defendant. That deed purports to have 
been exesuted on the 4th July 1894 for a 
sum of Rs, 471 re payable with interest at 6 
per eent per. annum and eontains a 


sovenant that the money due on that deed. 


shall be paid before the mortgage of the 
19th May 1891 is redeemed and that in no 
ease the mortgagor shall be entitled to 
redeem the mortgage without paying the 
money due on the deed of further charge. 
The deed deseribes itself as a rekannama 
tar mazid and spesifies the same plota 
whieh were mortgaged in the earlier deed. 
The Court of first instanse found that 
this deed was proved as a bond, but not as 
a deed of mortgage. It, however, proceeded 
to require the plaintiff to pay the money due 
on it as a oondition presedent to the redemp- 
tion of the- earlier mortgage, on the ground 
that ib eontained a eovenant whieh was 
binding on the parties. It was sontended 
by the plaintiff that the property somprised 
in the deed of further ebarge was ancestral 
property and that Mahabir Singh had no 
right to charge it for the payment of any 
debt taken by him without a legal nesessity 
‘binding on the family; but the finding of the 
Court of first insatanee was that the property 
waa not ansestral property, inasmuseh as it 
had been obtained by the mortgagor under a 
devise from his grand-unele, Nidha Singh. 
The lower Appellate Court, however, same 
to the eonelusion that the deed set up by the 
defendant was proved as if it were a deed of 
mortgage, but the money due on if was not 
reeoverable from the plaintiff besause the 
eovenant to pay that money was personal. 
The lower Appellate Court rélied ‘on the 
deeision in Ram Adhin Misra v. Stila Bakhsh 
Singh (1). But that desision was olearly 
inapplisable, besause the question for oon- 
sideration in ‘that oase was whether a 
personal undertaking ` not to. redeem a 
mortgage till the money due on : another 
deed was paid was not enforseable against 
“ a transferees for value, The ‘deed now under 
- gonsideration expressly provides that the 
mortgagor would not be entitled to redeem 
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the earlier mortgage without paying the 
money dus on that deed. It esontains a 
eovenant for the eonsolidation of the later 
deed with the earlier one, supported, by a 
abarge which is enforesable against the 
plaintiff, who is the heir of the mortgagor. 
In Meharban Singh v, Raghunath Singh (2) 
it was held under somewhat similar-cirenm- 
stanses that the earlier mortgage sould not 
be redeemed withont the payment of the 
money due on the later deed. 


Jt still] remains to sonsider whether the 
property spesified in the deed of further ` 
sharge was the self-aequired property of 
Mahabir Siogh. The lower Appellate 
Court was inclited to the: view that the 
finding of the Court of first instanee on 
that point was sorrest and on an examin. 
ation of the ev'd3nee addusad there seems 
no room for doubt that that is-so. The 
property in question belonged to Nidha 
Singh, from whom it passed by virtue of 
a devise to his grand. nephew, Mababir 
Singh. It was nct` ansestral in the hands 
of Mahabir Singh, who had a right to 
sbarge it for the payment of the debt 
taken by him from the defendant appellant, 
No question of legal necessity, ' therefore, 
arises, 


The appeal is allowed and the degree of 
the lower Appellate Oourt set aside and that 
of the Court of first inetanee restored with 
costs throughout, exeept in so far that in 
oase of non-paywent instead of the direstion 
that tbe plaintiff shall be debarred from all 
right to redeem the property, a direetion 
thatthe mortgaged property shall be sold 
will be sapak ukadi + 2 


" a f 
— 
3 


J. P, Apreal allowed, 


1 


(2° 49 Ind, Oas. 115; 5 O; L, J. 768. 


— -~ on ” 


Vol, LXV] 
PALANIAPPA OHETTY ©, PALANIAPPA CHATTY, 
MADRAS HIGH GOURT. 
App#aL aginst OkDER No, 282 or 1920, 
(Givin Reviston Permios No. 132 of 1921.) 
August 2, 1921, 
Present : — Sir William Ayling, KT., 
Offisiating Chief Justise, and 
: Mr. Jastiso Kamaraswami Sastri, 
R, M, P. PALANIAPPA CHETTY 
—- PATITIONER——ÀPPELLANT 
Tersus 
M, S. A. P, L. PALANIAPPA 
. OHBTETY—Rearonpent, 
Oivil Procedure Code (Act V of 1903), O. XL, r. 4, 


O. XLIII, r. 1 (3)}—Order directing Receiver to deposit 
money in Court, whether appealable. 


An order requiring a Receiver to deposit a 
certain sum of money due by him into Court un- 
accompanied by any direction as to the attachment 
of his property, is not an order made under rule 4 
of Ordér XL of the QOivil Procedure Code, and con- 
Sequently is not appealable under mle 1 (s) of 
` Order XLIII ofthe Code. [p, 404, cols. 1 & 2.) 

Keshobati Kumari v. Macgregor,.36 O, 568. 12 0. W, 
N. 64°, Mohini Mohan Patra v. Baroda Kanta Sarkar, 
12 Ind, Cas. 780; '4 O L. J. 445, Ganesh Lal v, Kumar 
Satya Narayan Singh, 54 Ind. Cas 207, 4 P. L. T. 636; 
(1910) Pat 35, Samhuatta Singh v. Bhagwati Singh, 
53 Ind Cas. 15; 5 P.L. J, M (1920) Pat. 121, cited 
and followed. 

Shrinivas Kenia: Mudaliar v. Waz, 59 Ind, 
Cas, 421; 22 Bom. L. B. 1126; 45 B. 99, distinguished, 


Civil miseellaneous appeal against an order 
of the Additional Subordinate Judge, Ramnad, 
at Madura, dated the 20th September 1920, in 
I, A. Suits Nos. 129 and 177 of 1919, in 
Original Suit No, 68 of 1916, 


Civil Revision Petition, under sestion 115 
of Ast V .of 1908 and section 107 of the 
Government of India Aat, praying the High 
Court to revise an order of the Additional 
Subordinate Judge, Ramnad, at Madara, in 
I. A, Suits Nos. 129 and ‘177 of 1919, in 
Original Suit No. 68 of 1916. 


FAOTS appear from the judgment, 

Messrs, K. 9. Jayaram -Atyar and P, R, 
Narayana Aiyar, for the Respondent, took the 
preliminary objestion that no appeal lay 
under Order XLIII, rale 1 (a), read with 
Order XL, rule 4, ‘Oivil Prosedure Oode, 
Order XU, rule 4, spesifieally deals with 
attasbment of property in the hands of 
the Ressiver and for. ita realization, 
In the present sase there is only a direstion 
to the Reasiver to pay money into Court, 
There is no order for attashment. Keshobat 
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Kumart v, Macgregor (1), Samhautia Singh 
v. Bhagwati Singh (2) Mohini Mohan Patra 
y. Baroda Kanta Sarkar (3). 

Mr. O, 9, Vencatasharsar, for the Appellant, 
relied on Shrintwas Kuppuswami Mudaliar 
v. Was (4). 

JU DGAMENT.~—~Oivil Missellaneous Appeal 
No. 282 of 1920 ia an appeal against the 
order of the Additional Subordinate Judge 
of Ramnad direeting the Ist defendant to 


“pay a sum of Rs. 36,100 into Oourt, being 


made up asfollows:— 

(1) Rs, 56,250 being the insome derived 
by the lst defendant as Ressiver during the 
years 1914 to 1919; 

(2) ‘Rs, 5,850 being the difference betweeu 
the market prissat the time of harvest as 
entered in the assounts and market rate 
at the time the paddy was aetually sold. 

The lat defendant was given eredit for 
Rs. 21,000 on acsount of assessment paid 
by him during the said period’ of five years 
and a farther sum of Ry, 5,000 on aeaonut 
of establishment sharges. It may ba men- 
tioned that-the aesounts of the Reesivar 
have not bean finally passed; but sə far as 
they have been taken, the Subordinate Judge 
seams to be of opinion that the Ist defendant 
would be Hable in any evant to deposit this 
sum of Ra, 36,100 into, Court, It is against 
this order that this appeal has been preferred 
by the 1st defendant, 

A preliminary objection" is raised on 
‘behalf of the respondent that no appeal lies, 
Order XLIII, rule 1, slause (s) of the Oode 
of Civil. Prosedura, 1908, provides for an 
appeal against an order under rule 1 or rule 4 
of Order XL, Rale 1 of Order XL deals with 
the appointment of Reoeivers. Rule 2 deals 
with the remuneration to be paid for his 
services: rule 3 lays down the duties of a 
Roseiver and rule 4 provides the prosedure 


“for the enforsement of the Reasiver’s duties, 


It lays down that where a Ressiver fails to 
submit his assounts at saeh periods and in 
suoli form as the Couré dirests or fails. ta 
pay the amount dua from him as the Conrt 
direets, or ossasions loss to the property by 
his wilfal defaalt or gross negligenee, tha 


chy WE 


” (1) 850. 568; 12 0. W. N. 648. 
(2) 55 Ind. Oas. 15; 5P. L.J. 97; (1920) Pat, 


I, 
(8) 12 Ind, Oas. 780; 14 O. L. J, 445, 
(4) 59 Ind. Oas. 421; 22 Bom, L. R. 1126; 45 B. 99, 
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Ooutrt may direet his property to be attached 
and may sell sush property, and may apply 
the prceeeds to make good any amount found 
to be due from him or ary loss cosasioned 
by him, and shall pay the balanee, if any, 
to the Receiver, The order sontemplated 
by this rule is an order for an attashment 
of the Reeeiver’s property and for realization 
of money’ ty means of sueh attashment, The 
order now appealed against is obviously not 
an order under rule l, nor is it an order of 
attaebment under rule ^. . 

On a eonstrustion of rule 4 of Order XI 
and rule I, slause (s) of Order XLIII it 
seems to us that no appeal lies against the 
order of the Subordinate Judge giving 
direstions to the Reseiyer to pay a sertain 
sum of money into Court. Weare supported 
in this view not only by the plain language 
of the rules in question but also by anthority. 
It was held by the Calentta High Court 
‘under the old Code of Civil Prosedure that 
direetions given by a Oocurf in passing 
the Reeesiver’s secounts are not appeal- 
able, tide Kéeshobats Kumari v. Macgregor (1), 
See also Mohini Mohan Faira v, Baroda 
Kanta Sarkar (3), The ease of Ganesh Lal 
v Kumar Saiya Narayan Singh (5) is direstiy 
in point. See also Samhautta Singh v. 
Bhagwati Singk (2), There the learned 
Judges have held that an order declaring a 
Reseiyer liable in rerpest ‘of a sum of money 
is not appealable unless it is aseompanied by 
an order of attashment under rule 4 of 
Order XL. They observe that “it is euffiei- 
ent to say that under the present Code of 
Oivil Procedure a desision of this nature 
would not seem to be appealable unless it is 
aseompanied by an order under rule 4 of 
Order XL. that.rule gives a Court power 
to take sertain steps agaixst the -Receiver 
for the realization of ihe money and it seems 
that, in the present case, until the Sub- 
ordinate Judge “aels under this rule, there is 

no right of appeal by the Receiver.” 


The learned Vakil for the appellant relies, 
however, on the deaision in Shrintvas Kuppus- 
wami. Mudaliar v. Was (4). The faeta'in that 
sare are distinguishable and the déesision is no 
authority on the epecifie question with whieh 
we pee to deal here, namely, whether a diree- 


(5) 54 Jad rop 207; 4 P. L. J. 636; (1920) Pat, 
88, 
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tion to the Reseiver to pay a eertain amount, 
not followed up by an order of attashment 
as contemplated by rule 4, is a final order 
under rule 4 as to give the aggrieved party a 
right of appeal. 

We are of opinion that the desision in 
Shrinivas Kuppuswamt Mudaltar v. Wat 
(4) does not support the ‘eontention of 
the appellant. On the other hand, the 
plain language of the rules shows that the 
Reseeiver’s right of appeal arises only. on an 
order of attaehment being passed by the 
lower Court. The other desisions we refér- 
red to above also support this vidw. a 
aseordingly hold that no appeal lies and 
dismiss this appeal with costs, | 

We are not prepared to interfere in revi. 
sion as the lower Court has jurisdiction to 
entertain this riatter and the appellant has 
his remedy by way of appeal when.an order 
of attashment is passed. We dismiss the 
Civil Revision Petition No. 182 of 1921. 

Appeal and Re.tston dismissed, 


M, 0, P, 
W. 0. A. & N, A, 


“OUDH JUDICIAL COMMISSIONER'S 


COURT. 
Secony Crviu Appgat No, 387 or 1920. 
June 22,1921, - : 


Present: —Mr. Dalal, A. J. 0. 
SHEOAMBAR KHAN AWD 0THERS—- 
Derenvanis Nos, 1 TO 4— APPELLANTA 

versus 
RATIPAL SINGH AND OTAERS— 
Pratnitres— RESPONDENTS. 
Hindu Taw-—Joint family property —Alienation — 
Cause of action to challenge alienation-—Members, sub- 
sequently born, position ef, 


Once a cause of action to bring a suit to 
challenge the alienation of a joint Hindu family 
property comes into existence no fresh cause of 
action accrues to members who are subsequently 
born in the family after the making of ths aliena- 
tion at such birth. [p. 405, col. 1.] 

Chokhey Singh v. Har deo Singh, 64 Ind, Cas, 757; 
6 Q. L, J. 667; 24 O. Q. 880, followed. 
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Appeal from a deeree of the Distrist Jadge, 
Rae ` Bareli, dated the 19ih Augnat 1920, 
éonfir ming | a deen of the Subordinate J udge, 
Partabgarh, dated the 4th June 1920. 

Messrs. Mukammad Wasim and Niamat» 
ullah, for the Appellante, 

The Hon'ble Pandit Gokaran Nath Misra 
and Mr. Mohammad Sibtain, for the Re- 
spondente. 

JUDGMENT. —The issue of limitation in 
this ease is coneluded by several single 
Judge eases and also a Bensh roling of 
this Court. The Boneh raling is an unre- 
ported oase in First Civil Appeal No. 10 
óf 1920 [Ohok%ey Singh v. Hardeo Singh 
(1)} desided on Eth April 1:21. In that 
- ante the learned Judges approved of the obaer- 
yation of the learned Judicial Commissioner 
in Sesond Civil Appeal No. 942 of 1920 de- 
aided on 23rd Desember 1920 [04h Behari 
Singh y. Suraj Bali (2)). It was desided thera 
that onse à eauga of astion ‘same’ in’o 
existenes, no fresh sduse cf action aecrued to 
members who were subsequently ‘born’ in 
the family after the exeantion of the sala. 
deed. Referere3 in that ease was made to 
Usagar Singh y. Pitam Singh (3), whidre ia 
disonssing the rights waiah asdrusd to á 
person who was born into a joiut Hindu 
family it was held that. birth into 4 
Hindu family did not confer upon the 
parson so born any right to bring a suit, 
the reason haing that a right to bring a suit 
to shallenge the alienation of thé joint 
family property was in ro sense a share 
in ths ancestral estate of the father, In 
the oase before me a suit under Article 126 
clearly besame time-barred at most in 1918, 
that is, 21 years after the sale in suit, 
The present suit, therefore, whish was in- 
stitutéd in 1919, was elearly time barred. 

In the result I set aside the decree of 
the lower Court and dismiss the plaintiffs’ 
suit 1 costs of all the Courts, 


Appeal allowed, 
380 757; 80. L. J, 667; 24 0.0, 


e) 61.Ind. Cas. 801; 8 O. L. J. 205. 
(8) 4 A, 129; 8 1. A. 190; 4 Sar. P.O. J, 276; 2 
Ind. Deo. (N. s.) 579, 


(1) EH Ind. Cag, 
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LOWER BURMA CHIEF COURT. 
Fiast Oivin Appeats Nos, 82 anp 92 
or 1920 
May 39, 1921. 

Present ;—Mr, 8. M, Robinson, Chief 
Judge, and Mr. Justiee Duskworth. 
SANTHAYI AMMAL AND ANOTHER— 
APPELLANTS 


Cereus 


M. K. MAHOMED—Respospeart, 
Transfer of Property Act (IV of 1882), s- 55 (1) 
(d)—-Sale of immoveable property—Seller’s duty to 
execute proper conveyance—Execution of invalid sale. 
déed—Agreement to execute valid one afterwards — 
Specific performance—~Sale—Transferee in possession, 
under invalid sale-deed—Suit for possession by seller. 


In the case of a sale of immoveable property section 
55 (1) (d) makes ita bounden duty gf the seller 
to execute a proper conveyance of the property, 
and the execution of a document whioh for any 
reuson doos not operate to effect a legal transfer 
is in no way a complete performance of — 
bounden duty. Therefore, where a seller, being in: 
hurry, exedutes an invalid conveyance Ee s 
to follow it with a legal and binding sale-deed, 
the invalid conveyance is no answer to a suit for 
specific performance of the agreementto execute the 
legal and binding sale-deed. [p 407, col. t.] 

"Penkatasami v. Kristayya, 6 M. 341, 3 M.L. J. 169; 
b Ind. Dec. (N. s.) 945, dissented from 

Surendra Nath Nag Chowdhury v. Gopal Ohunder 
Ghosh, 8 Ind. Cas, 794; 12 O L J. 464, Chinna 
Krishna Reddi v. Dorasamt Reddi, 20 M, '19; 7 Ind. 
Dec, (xN. s.) 13, Nallappa Redi v. Ramalingachi 
Reddi, 20 M. 250; 7 Ind. Dec, (N. 8.) 178, Fssaji 
Adamji v. Bhimji ' Purshotam, 4 B. H.C. R, 125, 
referred to. 

Ib isa valid defence toa suit for possession by a 
seller that the defendant is in possession under a 
contract for sale, altbough he may have no valid 
registered sale-deed. [p. 497, col. 2. 

Karamath Khan v. Latehmi Achi, 61 Ind. Cas, 675; 
13 Bur. L. T. 119; 10 L. B, R. 241, followed. 


First aivil appeals against a deeree passed 
by tbe Distriot Judge, Insein. 

Mr. Higinbotham, for the Appellants, 

Mr. Moore, for the Respondent. 


JUDGMENT. 

RosINGON, O, J.—Thisa appeal deals with 
two eroas suits brougkt by the parties 
nnder the following sireumstances :—THe 
appellant and her son, who is the sesand 
plaintiff in her snit, were going to Madras 
for the son's marriage. Appellant © was 
anxious to raiee Rs. 3,000 for this purpose 
and instrneted one Pakiri Mahomed to raige 
the money, saying that she would give 
possession fo the lender of 3 aeres of 


Ea ; 
1 406 
SANTHAYI AMMAL U. M, K, MAHOMED, 


land, a house and ten fishing boats as seourity. 
She obtained a loan of Re. 3,000 
from the defendant and banded him posses- 
sion of the properties, On her return from 
Madras, she tendered the money with interest 
and: demanded the return of the properties, 
but defendant refused to return them, alleg- 
ing that she had sold them to him. Sbe 
elaims possession of the immoveable property 
and possession of the boats or their value, 
Defendant alleged that these properties had 
been sold to him for Re. 4,000; that the 
dosument whish he produeed was hurriedly 
exesuted as the plaintiffs were leaving at 
onee for Madras, and that it was not a pro» 
per dosument but plaintiffs agreed to execute 
and register a valid dosument on their return, 
In his ercss-suit he sues for spesifie perform- 
ance of this agreement, 

I will deal with the suit for spesifie per- 
formanee first. The two suits were heard 
together, and the evidence in one was by 
eonsent treated as evidenee in the otber, 
. The appellant gave evidense that she had 
instrusted one Fakiri Mahomed to raise a 
loan of Rs, 8,000 for ber on interest at 6 
per cent. per annum, Ske says that Pakiri 
Mahcmed avd her son negotiated the loan, 
aeting under her inatruetions. She deposes 
’ that after their first interview with the defend. 
ant they brought back Rs, 50, as earnest 
‘money, and that the nextday the balance was 
given to her and she was asked to execute 
Exbibit A, which, her son told her, contained 
the agreement she had made with defendant, 
She rays that two or three days after 
reesiving the money she left for Madras, 
Respondent says she left the next day, 
What admittedly happened was that Pakiri 
Mahomed and the second plaintiff interviewed 
the defendant, who agreed to the bargain and 
gave them Rs. 50 to bind it. Next day they 
went toa petition-writer, who drew up a 
‘document on the instruetions of the sesond 
plaintiff and the respondent, That doaument 
is a deed of outright sale. It was written 
on an eight anna stamp paper, although the 
petition-writer demurred, pointing out that 
for a decd of sale a stamp of Rs, 30 would be 
required. It was nevertheless assepted owing 
to the short time at their disposal ard it 
was executed, the parties knowing that it 
was of no value to transfer the immcoveable 
property. Pakiri Mahomed depcses to all 
these faets, He admits that the respondent 
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and the sesond plaintiff gave instruetions to 
the petition- writer, and that both their instrue- 
tions were to the same effest. He was vot 
asked about the interest arranged exeept by 
the Oourt at the end of his evidenee. He 
then deposes that the sesond plaintiff told 
him that the Rs. 3,000 bore interest at 6 per 
sent. per annum, and that this was only 
after he had reeeived this money. Had the 
transaction, therefore, been a loan, we have 
the peouliar feature of Rs, 50 being given 
as earnest money and the faet that the man 
spesially deputed to negotiate the loan knew 
nothing abont the interest, whieh was at an 


' extraordinarily low rate, until after the money 


had been advanced. The petition-writer 
eorroborates the fasts as set out above. He -> 
deposes to informing them that the doeument 
to be of any value would. require a Re. 80 
stamp, and he deelares that he explained 
the sontents of the document to the sesond 
plaintiff and the respondent, and in that he 
was supported by Pakiri Mahomed, The 
second plaintiff has not given evidenes, and 
it is lear that, on the evidense tendered ‘by 
the parties supported by their sondnet, the 
transastion was intended to be an ontright 
sale and nota loan. The diffienlty as to the 
stamp on the deed of sale has been adjusted 
by the deficient stamp having been made 
good under the authority of the Colleetor, 
but it is elear that the description of the 
immoveable property given in the doenment 
is quite insuffisient for its identifieation, even 
the district in whieh it les is wrongly 
recorded, and that that doanment would never 
have been admitted to registration. It was 
impossible, therefore, for the respondent to 
bave proceeded under the Registration Ast 
to eomplete the validity of the doonment, 
and the question is whether a dosument ‘of 
this uatvre having been given by the 
appellant, it is open to the respondent to now 
bring a suit for spesifie performance of the 
original agreement. 

For the plaintiff the oase of Venkatasamt 
It was 
there held that the agreement having been 
earried out by the eéxesution of an invalid 
dosument, no suit would lie to compel defend- 
ant to do that which he had already done. 
With that desision, with ell respest, Iam 


(1) 16 M. 841; 8 _M..L,7J. 169; 5 Ind, Deo. (N. s.) 
O45, Vv 
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usable to agree, The dosument in that 
instansa was one as to whish prosedura under 
the provisions of the Registration Aet was 
possible. In the present instance it was not 
possible, But beyond: that, the desision has 
been dissented from by the Oslentta High 
Court in Surendra Nath Nag Ohowdhury v. 
Gopal Ohunder Ghosh (2), where it was held 
that the mere exeeution of a lease by the de- 
fendants did not sonvert an exesutory son- 
trast into an exesited sontraet, and that 
the agreement by the parties was that 
the defendants would exeoute in favour 
of the plaintiff a lease and register it so 
a3 to make it an instrument operative in 
law, and that the mere exeeution of the 
doeument, whieh was never registered by 
reason of the default of the defendants, 
was not a somplete performanes of the 
sontract, It is pointed out that this 
Madras desision has subsequently been dis- 
sented from in Ohtnna Krishna Reddi v. 
Dorasamt Reddi (3) and Nallappa Reddi v. 
Ramalingacht Reddi (4). In the sase of 
a sale of immoveable property seetion 55 
(1) (4) makes it a . bounden duty of a 
seller to exesute a proper sonveyanes of 
the property, and the exeantion cf a dosu- 
ment whieh for various raasons sonld not 
be operative to effest a legal transfer is 
in no way a eomplete performanse of this 
bounden duty, On the appellant’a return 
from Madras she wai salled upon to exesute 
a proper doonmint as she had  promisad, 
but she refused to do so and it was not, 
therefore, nesessary for the respondent to 
go through the useless form of tendering 
8 aonveyanee to her for exeantion before 
he brought this enit for specific perform- 
a (Hssayt Adamjt v. Bhimji Purshotam 
5) 

The learned Distriot Judge was not satis- 
fied that any promise had been made to 
exesute a proper dosument on her return 
from Madras, but I ean sea no reason for 
disbelieving the defendant’a evidenas on 
this ‘point, having regard to theundonbtel 
aircumstanees prevailing at the time of the 
alleged promise, 


(2) 8 Ind. Oas. 704; 12 0. L. J, 484. 
3) 20 M, 19: 7 Ind. Deo. (N. 8.) 18. 
(4) 20 M. 250; 7 Ind, Déc, (N. 8) 178, 
ay 4 B. H, 0, B: 125, 
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Madras were few and ` gailings unsertain. 
A boat was leaving for Madras, and it 
may well be that the appellant was most 
anxious to eateh it, She admits that she 
left very shortly after the money was paid. 
There was not suffisient time to obtain the 
nesessary information deseriptive of the 
land for the purposes of the sale-deed, 
and the dosument that was exesuted was 
known to the parties to be ineffeetiva and 
was only taken with the idea that it would 
afford proof of the agreement, As to whe- 
ther it would be admissible in evidenes to 
show what the agreement actually was, I 
do not sare to deside. There are authori- 
ties both ways. Bat on the avidenee and 
the probabilities of the ease I have no 
doubt that the agreement was one of sale 
and under the sireumstanees a promise to 
execute a legal and binding doeument may 
well have been given, 

As regards the suit for spesifie — 
therefore, I am of opinion that it was 
rightly deereed, and the appeal should be dis- 
missed with costs. This really disposes of the 
appellant’s ease also. But in reply to her 
prayer for possession itwas open tothe res- 
pondent to plead as a valid defenses to the snit 
that he was in possession under a contrast 
for sale, although he had no valid registered 
sale-deed [Karamath Khan v. Latohmi Acht 
(6)]. Her appeal is, therefore, also dismissed 
with sosts throughout. 


Dooxworta, J.—I have had the privilege 
of reading the judgment of the learned Ohief 
Judge, and I have but faw remarks to add. 
The appellants in these two appeals admitted 
the reasipt of the money from the res- 
pondent, and stated that, in sonsidsration 
therefor, they agreed to make a mortgage of 
the immoveab!e as wall asthe moveable prop- 
erty in question, but their sontention was 
that, uader the influenes of fraud on the 
part of respondent, what they exesated was 
ae eonveyanse, They sue for restoration 
of the property on re-payment by them, leas 
damages to be assertained. The respondent, 
on the other hand, set up that they son- 
trasted to sell the properties. It is not part 
of his ease that the deed exasuted is a valid 


 aonveyanes (it has not baen registered), bat 


he pleaded that the appellants agreed to 


(8) 61 Ind, Cas, 675;13 Bur, L, T. 119; 10 L. B.B, 
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exesute a proper and binding c nveyance 
in his favour after their return from Madras, 

He is in ‘possession, in avy sage, under 
the appellants’ liasuse, and, unless the 
sppellante snsesed in proving the frand 
aHeged, is not a trespasser, I have no 
hesitation. in stating that the appellants 
have. not. suecceded in proving the fraud. 
Te is- -admitted and proved that the second 
aprellant “arranged the trarsaction with 
the respondent in company with Pakiri 
Mabomed; and -tbo svidenee of the latter 
88 well- as ihat of the petition-writer 
shows beyond ‘reasonable doubt that what 
was arranged was a sale of the property. 
The sesond. appellant never appeared in the 
matter of these suite, and this point is 
most signifeant, It is shown that the 
appellants were in a hurry to get ready 
money and leave for India, and that neither 
of them knew anything abont the fishing 
business, with - whieh the boats and the 
plota of land were eoncserncd, I agree 
with the lesrred Chief Judge that it may 
be taken as proved that the appellants did 
agree to. give the respondent a sonyeyanse 
on return from Madras. 

-Apart from this, if seems to me that 
the respondent ean, in any ease, plead that 
the moveable property was sold to bim, 
even on the deed which we have before 
ns. I have no doubt that he bas proved 
this sale of moveables, As regards the 
immoveable properties, even thorgh the 
deed may be inadmissible in evideraa, 
iñåbmush ës the appellants failed to prove 
fraid on the part of the respenjent, I am 
of the opinion that they are not entitled 
to oust him, sinees he is not a trespasser, 
atid that he is entitled, onthe other hand, 
to a deored for the exesution cf a proper 
and binding sonveyanse of tHe properties, 

1 think, therefore, that both the suits 
wore rightly desided in the Distriat Court, 
and I would dismiss the appeals with coats 
thronoghont. 

N. H, 

Apreals dismissed, 
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OUDH JUDICIAL COMMISSIONERS : 
COURT, 
Snoonp Orvis APPFAL No, 421 or 1915, 
December 23, 1920. 
F resent: — Mr. Lindsay, J. Q. 
MAHADHO TEWARI—- PLANTER 
T APPELLANT 
versus 


SITLA BAKHSH SINGH AND orners 


— DEFENDANTS— RESPONDENTS, 

Mortgagee, usufructuary— Dispossession, effect of-— 
dAequiescence—Interest—Further charge, deed of, pros 
viding for payment of debt at any time before re- 
demption of original mortgage, effect of—Limitation— 
Limitation Act (IX of 1908), s. 20 (2:—Transfer of 
Property Act (IV of 1882), s. 68—First appeal, 
matter abandoned in—Second appeal, matter if can be 
taken in. 


Where a usufructuary mortgagee after disposces-, 
sion from a portion of the property, which constitutes 
the mortgage security, acquiesces in the ‘situation 
and takes no action for possession or compensation 
for loss, he cannot put forward subsequently a claim 
for interest, [p. 410, col. 1.] 

Partab Bahadur Singh v. Gajadhar Bakhsh Singh, 
24 A. 52}; 29 L A. 148; 7 O. W. N: 97; 4 Bont, L. R. 
845; 8 Sar, P. C. J. 310 (P. O.), réferred to. ; 

Where a deed of further charge provides that 
the borrower is entitled to pay the debt at any 
time prior to the date on which the original mort. 
gage is to bs redeemed, the deed fixés‘adate for 
payment and the limitation for’ the recovery of the 
money due on it does not begin. to run from the 
date of its exeoution [p. 410, col. 2.] * 

Gaya Din Singh v. Har Kar an Singh, 22 Ind, Oas, 
182; 16 0. 0. 267, referred to, 

The provisions of section 20 (2) of the Limitation 
Act do apply to cases for the recovery of the 
mortgage money brought under the provisions of 
— 68 of the Transfer of Property Act. [p. 411, 
col, 1 

A matter abandoned in first appeal cannot be 
allowed to be re-agitated in second appeal. [p. 411, 
cols. 1 & 2.) 


Appeal from a decree of the Additional 
Judge, Fyzabad, dated 23rd August 1915, 
modifying an order of the Subordinate Judge, 
Sultanpur, dated 23rd Marsh 1915, 

The Hon’ble Pandit Gotaran Nath Misra, 
for the Appellant, 

Babu Ishwart Prasad, 
Nos, 1 and 2. 

JUDGMENT.—This very ansient ease 
has at last been brought on for trial. It 
has been pending for a very long time on 
assount of the absense of ons of the respond- 
euts on active service. The points, whieh are 
before me for desision, are comparatively 
few and simple. 

The plaintiff is a modtigazes in whoze 
favour a mortgage with} possossion was 


for Responderts 
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executed on the 3łst of July 1882 for a 
sum cf Rs. 00, Under that mortgage 
possession -ovér sertain landa in two villages, 
Dhaunrahra ant Ohhashha, was given to the 
mortgagee. Subsequently two other degis. 
werd exeented in favour of the mortgagee. 
One of the 14th of June 1883 was to secure 
a loan of Re, 93-8-0. On this doeument 
interest was to run at | yer eent. per mensem 
and the stipulation was that the borrower 
was “to be entitled to re-pay the loan at any 
time before redemption of the mortgaged 
property. The third dosument, whish was 
exceuted in 1886 fora sum of Rs, 200, was 
undonbtédly a deed of further sharga and 


ia ‘to be read along with the first dosument,- 


No interest ran upon thia third deed, the 
arrangement between the parties being’ that 
the profits of the mortgaged property werd 
to satisfy the interest both on the first and 
third loans. lt is not disputed that by 
reason of certain partition proeceedings, 
whieh took plase, between the mortgagor 
and his so-sharers in the years 1899°and 
1904 respestively, the greater portion of 
the mortgaged property was taken out of the 
possession of the mortgagee. 

It is admitted that at the time this suit 
was brəoght the mortgagee was in pgsses- 
sion of only two plots situated in the village 
of QObbachhs, These plots sre Nos. 629 
and 639, In the present suit the plaintiff 
slaimed alternative reliefs. He asked for 
possession of certain plots in Dhaunrahra and 
also for pcsreasion of an area which -would 
briog up the area of the land in his pos- 
session to the area whieh had been mort- 
gaged tohim under the fret mortgage. In 
addition to this he elaimed a sum of 
Rs. 370 on acount of mesne profits for the 

period during whieh he had been deprived 
of tHe mortgaged property. In the alter- 
native he asked fora deeree for his mortgage 
money. He olaimed Rs. 500 under the 
first deed, Rs. 429-55 under the sesond 
deed and Rs, 200 under the third deed. He 
alao maintained his elaim for Rs. 370 in 
addition to these sums. 

The Court of frst instanse held that as 
the ‘suit was framed, the plaintiff was not 
entitled to any deeree for possession. me 
had not spesifed any land whieh - 
was “possible for the Court to award hime 
and so the case was treated on the fonting 
of a money oliim. The learned Subor- 
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dinate ‘Indge, ae tried the @Ase, gave the 
plaintiff a deeree for Rs. 700; that is to any, 
Ra. 500 on the first deed: dnd’ Rs. 200 on 
the third nd interest on this total at 
the rate of 6 per eent. per annum by way 
of damages; This interest was limited to 
the period of thrée years prior to the insti- 
tution of the suit. The learned, Subordinate 
Jadge refused to allow any relief in respest 
of the dosument of the 4th of June 1883, 
being of opinion that this dosnment did not 
constitute a sharge upon the property, 

When the ease eame up in appeal before the 
learned Additional Judge, two prinsipal 
pleas were put forward on behalf of the 
plaintiff, He asked that he should get a 
deeree on the deed of the 14th of June 
1383 on the ground that this dosument 
created a ebarge upon the mortgaged prop- 
erty. He also elaimed that instead of 3 
years’ irtosrest, whieh bad been allowed 
him by the Court of first instanee, he was 
entitled to 6 years’ interest, 


The learned Additional Judge, while he 
held that the dosument of the 14th Juue 1583 
sorstituted a eharge upon the -mortgaged 
property, refused to give the -plaintif any 
dasree, on the ground that his remedy for the 
money decree under this dosnment bad 
been lost by limitation. The opinion of 
the Additional Judge was that limitation 
began to run from the date of the cxesn- 
tion of the deed. Then as regards the 
claim for interest, he held not only that 
the plaintiff was not entitled to interest 
for 6 years but that he was not entitled 
to apy interest af all. He fonurded this 
desision upon a judgment of their Lord- 
ships of the Privy Oouneil whieh is re- 
ported as Tartab Bahadur Singh v. Gajadhar 


_ Bakhsh Singh (1). 


The plaintiff now somes here in appeal. 
His sace is that he is entitled to both 
prineipal and interest on the deed exeented 
on the lath of June 1883. Hè says his 
elaim in respect cf this deed is not barred 
by limitation. His other point is that on 
the deeds exeeuted reapeetively on the 31st 
of July 1882 and 3rd of February 1886 he 
was entitled to interest fora period of six 


. yeare, that is to say, interest by way of 


damages. 


fF (1) 24 A. 521;29 I. A. 148; 7 C. W. N. 97; 4 Bom. 
L. R. 845; 8 Sar. P, 0, 3:310 1P, O.). 
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I may dispose of this latter point af onos. 
I have heard a good deal of argument upon 
it, but it appears to me that the desision of 
the -lower Appellate Court regarding this 
question of interést on these two deeds ought 
to be maintained. The-prinsiple laid down 
by their Lordships of the Privy Oounoil 
in the sase to which I have referred is that 


where the mortgagee after dispossession from, 


the property, whieh constitutes the mortgage 
reourity, aequieseas in the situation, he eannot 
put forward a claim for interest. It seems 
to me that the mortgagee might have 
brought -his-suit at any. time within six 
years from the date of dispossession for 
eompensation saused to him by the loas of 
possession, and admittedly this suit had been 
brought a long time after the dates on whieh 
possession was lost to the mortgages. I 
have already mentioned that. one of those 
dates was 1899 and the other 1904; whils 
this suit was uot brought till the year 1913. 
T am satisfied, therefore, that the desision of 
the lower Appellate Oourt on this point is 
sound, Sy 

' The other question is with regard to the 
dosument of the 14th of June 1883. I 
entertain no doubt whatever that the lower 


Appellate Court has sorrestly sonstrued this 


dosument, and that it does sonetitute a 
eharge on the property. The words whieh 
are used, as the lower Court observes, are 
not very well dhosen, but the meaning 
of them appears to me to bé quite olear. 
Tha person who exesuted this bond un- 
doubtedly meant to hypotheoate to his sre- 
ditor his property, which was already held 
under the poasessory mortgage exeouted ia 
the year 1882. Jt remains, therefore, to be 
sonsidered whether. the view of the lower 
Appellate Court regarding the question of 
limitation is sorrest. The argument here on 
behalf ‘of the appellant is that the Court 
below was wrong in thinking that limitation 
for the resovery of the money due on this 
document began to run from the date of the 
exeention, Assording to the language of 
the document ‘the borrower was to be en- 
titled to pay the debt at any time prior to 
the date on whish the first mortgage was to 
be redeemed. The learned Additional Jadge 
observes in dealing with this question of 
limitation that the ereditor might have 
brought a snit-on this dcoument fo reeover 
the money at any time after exesution, but 
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I oan hardly think that this argument is 
eorrest, for it seems to me that ‘if the 
borrower was to beat liberty to pay at avy 
time before the redemption of the first mort- 
gage, he sould have defeated any elaim 
brought by his ereditor by pointing out that 
no eause of astion had arisen. I have been 
in some doubt as ‘to whether the dosument 
really does fix a date for payment, but I - 
have some to the sonelusion that I ought 
to hold that it does s0, and I am supported 
in this sonelusion by eertain . observations 
whieh were made by one of the Judges of 
this Court inthe ease desided as Gaya Din 
Singh v. Har Karan Singh (2). Bafora I 
dispose of this point, however, I have to noties 
eertain points whish were put forward here 
by way of orosa-cbhjestions.. Mr. ‘shuri 
Prasad has argued not only that the slaim 
in‘respeet of this seeond deed was barred by 
time, but that the elaims in-respest of the 
other two deeds: were also barred, . 


There san bo no doubt that the periol of 


. imitation applieable to suits for money on 


the first and third deeds is a period’ of six 
years, Both the Courts below, however, held 
that although this period had elapsed, limi- 
tation was saved by reason of the provisions 
of sastion 20, sub-section (2) of the Limita. 
tion Ast, whish provides that where mort. 
gaged land is in possession of a mortgazes, 
the reseipt of the rent or produse of sueh 
land shall be deemed to be payment for the 
purpuse of sub-seation (1); that is to may, a 
payment whieh wonld extend the peri3d of 
limitation for a suit for the debt which is 
owing. It has been found in this sase that 
the mortgagee retained possession of two 
of the plots whieh were originally mortgaged 
to him and sonsequently the reseipt of the 
profits of those two plots amounted to pay. 
ments of interest withis the meaning of 
seation 20. Mr. Ishuri Prasad would argue 
that sestion 20 does‘ not save limitation in 
this case, besause the anitis not a suit for 
a debt-but‘is a suit whieh'ia’ brought under 


. the spesial provisions of sestion 68 of the 


Tranafer of Property Act. It is not to be 
doubted that the plaintiff’s right. to bring 
a suit of this kind is founded upon ‘the pro- 
visions of sestion 68. But what 'in the suit 
for? It surely isa suit for the resovery of 


(2) 22 Ind, Oas, 182; 160, 0,267, : 
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the mortgage money, that is to say, for the 
recovery of the debt. The Courts balow, 
therefore, were quite right in holding that 
the money alaim in respest of the first and 
third deeds was within time and 4. hold 
~ gecsordingly. 

As regards ‘the second deed, Mr. Yehuri 
Prasad bas also argued that the’ alaim is 
: barred. He says there was no sonaolidation 
of the mortgages, that isto say, if the sesond 
` deed amounted toa mortgage, there was no 
_ consolidation of that mortgage with the first 

mortgage, This, however, does not seem to 
me to be a question whieh | need diseuss. 
“The point is, “when was the sreditor en- 
titled to ask for payment under this deed of 
the 14th of June 1883?” As I have already 
pointed ont, the debtor had a shoies of paying 
the debt at any time up to the date on 
whieh redemption of the firat mortgage was 
` tobe made, Itseems to me that acting on 
this prineiple, the elaim upon this dosument 
is within time. Then it was argued again 
that no elaim on this dosument sould be 
brougbt in a suit whieh was founded on the 
provisions of section 68 of the Transfer of 
Property Act. I ean see no good reason in 
favour of this argument, for it seema to me 
that the mortgages was entitled to ask for 
his money under this deed, on the grount 
that the debt aonstituted a aharge on tho 
property for the reasons I have already 
given. 

There is only one other point in sonnestion 
with the ocrogs-cbjestions whieh I have to 
notise. A defenes was put forward in the 
First Oonrt that certain lands in the posses- 
sion cf the plaintiff mortgagee had heen allot- 
tedto him on partition in lieu of the lands 
whieh had been allotted under the mortgage. 
The Court of first instanea dismissed this 
deferce as being partly untrue and partly 
irrelevant. However, I need not go in‘o 
this matter, besause 1 find from s referenoa 
to the judgment of the lower Oourt that all 
“this part of the ease ‘was abandoned in ths 
“lower Appellate Court and’ it was for thah 
reason that the learned Additional Judga 
held that it was not necessary for him {9 
disenas the subjeet. He pointed ont that 
the sase had some ultimately to be treated 
es one in whish only a -money desres was 
being asked for’ and in ‘whish’ all elaim to 
possession of nds -had been given up. ‘I 
eanvot sllow a matter whish was abandoned 
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in the lower Appellate Court to be re-agitated 
here in sesond appeal. 

The sonslusion, therefore, I have some to 
on the whole of this ease is that the appellant 
is entitled to snoesed with regard to hia 
slaim on the ddseument of the 14th of Jane 
1883, Tho plaintiff will be deslared entitled 
with respest to this dosument to a sum of 
Rs, 429-5 5 (ealenlated up to the date of the 
suit) with interest at 6 per sent. per annum. 
from the date of the suif till the dete of 
payment, In other respests the oase for the 
plaintiff-appellant and the eross objections 
fail and are dismissed. I make no order 
regarding eosts, The decreas of the lower 
Appellate Court will be amended acsord. 
ingly, 

LP 

Appeal partly allowed, 


- 
Sak es ri 
“ 


LOWE BURMA OHIEF COURT. 
FULL PENCH. 
Ovi Reriuexoe No. 1 ox 1921, 
February 5, 1921. 


* 


Present: —Mr. S. M, Robinson, Chief Judge, 


. Mr. Justise Maung Kin and 
Mr. Justise Heald. 
MAUN G GALH—DerenpAst— APPELLANT 
versus 


“MA HL A.YIN— Puaintizy—REspon pent, 
Burma Laws Act {XII of 1898), 8. 13 (1)—Burmese 


‘Buddhists —Breach of promise of marriage——Sust for 


damages—Appeal—Lower Burma Courts Act (VI oy 
$900), 8. 830—Ctvil Procedure Code (Act V of 1908), ; 
8. 100. 


Suits for damages for breach of promise‘ of 
marriage between Burmese Buddhists are suits of 
the nature described in saction 13 (1) of the 
Burma Laws Act as involving questions regarding 
matriage, and appeals in such suits lie under 
section 30 of the Lower Burma Courts Act, and not 
merely under section 100 of the Civil Procedure 
Oode. [p. 415, cols. 1 & 2; p. 416, ool. 1.] 

Maung Hmaing v. Ma Pwa Me & J. L. B. 
533, Maung Myat Tha v. Ma Thon, 2 U. B. R, 
(1892. 96) 200, Kan Gaung v. Mi Hla Qhok, 2 U. 
B. R. (1907-09), Contract, 5, Mohort Bibee v, Dharmo- 
das Ghose, 80 O. 539; 80 1. A. 114,70, W. N. 441; 5 
Bom. L, R. 421; 8 Sar P. Ov J. 874 (P. O.), Maung 
Thein v. Ma Thet Hnin, 82 Ind. Cas. 607; 8 L.B. R. 
847; 9 Bur. L. T. 77, Maung Nyein v, Ma Myin, 46 Ind, 
Cas, 421; 8 U. B. R. (1918) 75, Maung Po Thiw v., 
Maung Tha Hlaing, 49 Ind, Cas, 5° 3 U B, R, i ) 
106, referred to, | 
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Reference ` made by Duekworth, J., under 


section 11 of the Lower Barma Oourts Ast, 
1900. l 5 

Mr. Sin Hla Aung, for the Appellant. 

Mr. Nyun Maung, for the Respondent. 
ORDER OF REFERENJE TO A FULL 
BENOH. 

Duoxwoartn, J.—This was a suit for Ra, 200 
by way of damages for breash of promise 
of marriage. 

The parties are Burman Budhists, resident 
in Burma. 

The Township Oourt dismissed the suit, 
holding that the promise was not proved, 
but the Distriet Jourt eame. to a different 
sonelnsion and deereed the elaim. 

. Maung Gale, the defendant, now appeals 
to this Court, and the preliminary question 
arises ag to whetker an sppeal lies under 
section 3¢, Lower Burma Oourts Aot, or 
merely under sestion 100, Oivil Procedure 
Code. 

It is an unelassed suit, and no sesond 
appeal will liè under seation 20, Lower Burma 
Courts Ast, unless the value of the subject. 
matter éxeceds Rs, 500 or the anib ig of a 
nature deseribed in eub-cestion (1), seetion 
13, Burma Laws Ast, 1598, 

The value is bslow Rs. 590, 

‘Sub sestion (1), sestion 13, Barma Laws 
Aat, laya down :— l 

“Where in any suit or other proceeding in 
Barma, it is vesessary for the Court to 
deside any question regurding suoeession, 
inheritanse, marriage or caste, or any 
religious usage or instituliob; thé Baddhiet 
Law, in dises where the parties ars Baddhists 
vececeeeesesens®C@ll form the role of desjeion 

7 


The point for cesision now is whether, in 
à suit for breaoh of pyomice of marriage, 
the Gourt bas to deside apy question ra. 
garding marfiage, or in other words, whe- 
{het a promise of niarriage, and breadh 
of seh promise, are questions of marriage 
to be determined, ip the ease of Baddbists; 
asaording to Buddhist Law; 


In the pase of Mdung Hmaing v. MaPwa Me 
(1) at page 534, Falton, J. O. stated :— "Ti 


will, of eourse, be remembered that this (a 


enit for damages for breagh of promise of 


(3) 8. J. L, B, 593 
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marriage) is not a ease of anzdéasion, ine 
beritanee, marriage, or religions usage, and 
consequently must be desided rather by 
the Contraet Ast than by Buddhist Law, 
but still, in assessing damager, dne eonsiders- 
tion must. be given to the opinions of the 
people, whieh are doubtless in paré founded 
on the law books to whieh they are nesustomed 
to look for gnidanee.”’ - 

This statement has apparently -remained 
unchallenged ever sinee it was made in the 
year 1291, bat thereis a course of judieial 
desisions in Burma, which assumes that ä 
promise of marriage and breagh of anah pro- 
mise are questions of marriage. It is only 
nesesrary to refer to Kan Gaung v. Mi Hla 
Ohok (2), where on page 8, Shaw, J: O., now 
Sir George Shaw, elealy desided that the | 
question was one regarding marriagé, - 

In Maung Nyein v, Ma Myin (3) at 
page 76,* Heald, A. J.O, stated that the 
bréach of a promise of marriage is A 
matter of marriage, He followed Kan 
Gaung’s cass (2). 

On-the other hand, Mr, Nyan.: Manang, 
though he did not refer to Maung Hmaing’e 
case (1) nor quote any rvlinge, eontends 
that the question in aclely one of sontrast 
and implies that it soald only be a question 
of marriage, or au ineident of marriage, if 
marriage follows the promise. 

The promise to marry is a neeerisary 
preliminary to, aud ineident of, marriage. 
Breash of sush a promise would some under 
the same eategory. 

The matter is important for these reasons: — 
It has been held in Lower and Upper 
Barma that parents cannot sue, or be sued, 
for damages for breash of promise to marry 
their son or datghter [Maung Thein v, Ma 
Thet Hnin (4) and Maung Po Thaw y, Maung 
Tha Hlaing (5)). It has been held 
further that, if it is merely a matter of 
eontrast, a minor esnnot sue for eorapen- 
sation for bredeh of promise óf marriage 
[see Kan Gaung’s case (2) |. 

- Unless, therefore, it is desided that the 
matter is more than one of eontraet, suits 
by minors will be exelnded. 


(2) 2.0. B. B..(1907-0)), Contraot, 5. 


| (3) 46 Ind. Cag. 421; 8 U. B. R. (1918) 25. 


(4) 82 Ind, baé, 507; 8 L. B. R. 347; 9 Bur, L.T, 77. 


‘_ +6) 49 Ind. Oas, 59; 8 U. B. R, (1918) 103, 
. Page of 3 U. B, R. (1913)—[ Fd, ] 
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My view is that a promises to marry and 
breach thereof ara matters of eontrast, but 
in addition, are also matters regarding 
marriage. Tn fast, I assept U May Oang’s 
view, Ar expressed at page 2‘, Burman Bude 
dbist Matrimonial Law, 1934, 

The result is that í hold that an appeal 
liss under seotion 30, Lower Sarma Oourts 
Ast, and that appsilant oan appeal on the 
fasts as well as law. 

However, the matter is not Glear from 
doubt and divergent opinions have been 
expressed in Upper and Lower Burma. 

1 think, therefore, that the question should 
be referred to a Baneh or a Fall Bancb, 
as the learned Chief Jadge shall deside. 


The question referred ice:—In suits for 
eompensation for breash of prcmise to 
marry, 88 batween Barman Buddhists, re- 
siding in Burma, is the matter involved 
merely one of eontrast, or does it inelude 
any. question regarding marriage? Inother 
words, whether a promise of marriage, 
and breach of sneh promise, sre questions 
of marriage, to be desided, in the ease of 
Buddhists, assording to Buddhist Law? 


OPINION OF TH4 FULL BENOH. 


Restnson, ©. J.--May Hla Yin, a spinster, 
brought a suit, alleging that Maung Gale 
“made her a promise of marriage and that 
relying on that promise she allowed him -to 
seduse her, He refused to earry out his 
promise, and she sues for damages for braash 
. of promise of marriage. The first Oourt 
dismissed the suit, holding that no promise 
was proved, The Diətriot Court held the 
promise was proved and desreed the claim. 
An appeal was filed to this Conrt and a 
preliminary question arose as to whether an 
appeal lay under sestian 3) of the Lower 
Burma Ooarts Act, whieh would permit 
appellant to raise questions of fast, or merely 
under seation 100 of the, Civil Proasduro Cde 
only on points of law. If the suit is one of 
a natnra deseribed in sub-sestion 1 to 
section 13 of the Burma Laws Aet, 1898, 
an appeal would lie under the former pro- 
vision and the question for desision, therefore, 
is whether this is a suit regarding marriage 
whieh i is to ba ‘desided under the provisions 
of Burmese Buddhist Law, the parties being 
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Purmoese Buddhists, or nnder the ordinary law 
of the land asa simple matter of sontract. 
The desisions io Burma bave not been 
sonsistent. In 1891 the Spesial Court in the 
sass of Maung Hmaing v. Ma Pwa Me (4) 
apparantly assumed that the matter was one 
of simple contrast only. Mr. Falton said: 
“It will, of sourse, be remembered that this 
is not a ease of ausosssion, inheritanss, 
marriage, or religious usage, and eoon- 
sequently must be desided rather by the 
Contrast Aet than by Buddhist Law, but 
still, in assessing damages, dus son: 
sideration mast be given to the cpinions of 
the people, whish are donbtless in part 
founded on the law books ta whieh they 
are aseustomed to look for guiljanee.” Mr, 
Agnew said, on the question whether between 
Burmars an aotion of breash of promise of 
marriage will lis, that the question should be 
answered in the affirmative, He said,“ the 
nation is one for damages for the breash 
of a eontrst and unless forbidden by the 
Burmese Law it will lie. There is nothing, 
so far as Í am aware, in Burmese Law to 
prohibit aneh an astion.” In Maung Myat 
Tha v. Ma Thon (6), whieh wasa suit for 
restitution cf eonjugal rights against a 
Baddhiet girl under the age of 18, Mr. 
Burgess remarked, the learned Judge 
treate marrisga as a mere sontract, but it 
is something more than a sontrast, or at 
any rate is eubjest to spesial sondi- 
tions,” In Kan Gaung wi Mi Hla Ohok, 
(2) it was beld that a female minor 
eannot sue for sompensation under the 
Oontrast Aet for a breach of promise 
of marriage made to her, Relianse for thia 
proposition was based on the well. 
known ease of Mohort Bibee y. Dharmodas 
Ghose (7). It was further desided that 
where the seireumstanses entitle her to 
sompensation under the Buddhist Law, 
she oan sueesed indepandently of sontrast. 
Sir George Shaw stated in the sourse of 
his judgment after referring to provious 
eases, some of whish I have noted: above, 
“they. assume what is obyiously the faet 
that a promise of marriage and breach 
of sueh a promise are questions of marriage 
to be determined in the ease of Buddhists 


(6) 2 U. B. R. (4892-93) 299, 
(7) 80 0. 539; 30 I. A. Ll4; 7 C, W, N. 441; 5 Bog, 
T, Ri 421; 8 Sar, P, 0, ds a4 (P, 0.). 
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ascording to the Buddhist ‘Law, ” and he 
went on to say, Lam, therefore, of opinion 
that where, as in the present ease, the 
Contrast Aot sannot be ralied upon, a suit 
for damages for breash of promise will 
still be maintainable if the Baddhist Law 


authorises compensation in such.a ease,” whieh 


he held itdid. In Maung Thein v, Ma Thet 
Hnin (4) Sir Oharles Fox held that a Burmese 
Buddhist, whether male or female, adult 
or minor, sannot be legally married with- 
out hia or her sonsent or against his or her 
will, and that the breash by a father of 
his promise to give his son in marriage 
and to give suitable marriage presents 
does not afford a cause of astion. In Maung 
Nycsin v. Ma Myin (3) my ‘brother 
Heald, following Kan Gaung’s case (2), held 
that a suit for damages for breash of promise 
of marriage will be maintainable (apart from 
the Law of Oontrast) if the Buddhist Law 
authorises sompensation in sush a oasa. 
He held that a Barmese Buddhist youth 
oan make a valid promise of marriage, 
at any- time after he is physically sompetent 


‘for marriage, and that he san be sued for- 


damages for breash of sueh promise al- 

though he is under 18 years of age. And in 
Maung Po Thaw v. Maung Tha Hlaing (5) Mr. 
Saunders held that the consent of the parties 
is necessary toa valid marriage, and that 
an action for damages for breash of promise of 
marriage sannot be maintained against the 
parents of a Burmese Baddhist in respeot 
of a promise made by sush parents to give 
their son in marriage.. In the oase of 
Tun Kyin v, Ma Mai Tin (8) it was 
held that a promise of marriage made by a 
Burmese Buddhist male ander the age of 
‘18 years, without the eonsent of his pa- 
rents, is ordinarily voidable. But if he has 
elandestine intersourse with the woman, his 
parents are not at liberty to withhold their 
‘eonsent to the marriage, ‘and he is bound by 
his promise and oan be sued for its breach. 
In the sourse of his judgment Ormond, J., 

‘gaid: “I think the validity of a sontraet of 
‘marriage is a question of sontrast, though 
it may involve a question regarding mar- 
riage, 6. g.,% sontraet of marriage between 
? two persons who are within the prohibited 
degrees of affinity; the oe of sueh a 


(8) 52 Ind, Oas. 658; 10 L. B. R, 28; 12 Bur, L, 
R. 129, 
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marriage would be determined by the per- 
sonal law of the parties, and if sueha 
marriage would be vaid, the sontrast would 
be void under sestions 23 and 24 of the 
Contrast Ast, besause the object or eom- 
sideration was unlawful and immoral.” - ‘And 
again, “a person may. attain majority for 
some purposes, e, gu of ‘asting in the matter f 
of marriage,’ shough not for other purposes.” 
And later, “thus under the Uontraot Ast 
the sompetensy of a Burmese Baddhist youth 
under 18 yearsof age, fo make a eontract 
of marriage, must be determined by the 
Bormese Buddhist Law.” ; = 
i My 

The sonsensus of opinion, therefore, from 
the deaided sages is olearly in favour of the 
view that the question; whethera breash of 
promiseof marriage will afforda cause of astion, 
and the deaision of other questions that may 
arise in sush a suit as, for instanoe, whether 
the marriage is between parties -within the 
prohibited" degrees and thequestion of the 
liability of minors, is to be desided aasord- 
a to the prinsiples of Burmese Buddhist 

aw, í 


Every marriage must be sressdëd by an 
offer and its asseptance. This prior agree- 
ment to marry is an integral part of every 
marriage, Any question, therefore, arising 
in sonnestion with this promise must be 
held to be a question regarding marriage. 
Whenever a suit for breach’ of promise of , 


‘marriage is brought the Court has to deter- 


mine whether the suit will lie, that is, 
whether there isa sause of action, and to 
deside that pointthe Oourts must look to 
the Burmese Buddhist Law arid must 
deside in accordance with ita rules. The 
authorities clearly show that a different 
desision would have to be arrived at in the 
ease of. minors, if the matter was to be 
desided acsording to the prinsiples of the 
ordinary law of sontrast, to that whish 
would prevail ifthe principles of Burmese 
Buddhist Law were applied. As to whether 
the promise is valid or pot by. reason of 
questions regarding the sonaent of the par- ' 
ents, the Courts would have to resort to 
the Burmese Buddhist Law to deside it. 
It is olear that Baormese Baddhist Law 
does eontemplate compensation for sedustion 
under a promise of marriage, and it ‘is 
also olear that that law does not forbid a 
suit based on a promise to marry. I would 


-these , 
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have no hesitation in holding that in, 
suits: for breash of promise of marrisge 
between Burmese Buddhists the questions 


that may arise in the ease are questions 


regarding marriage. 

It has been suggested that in this ‘case 
where the parties were both adults, no 
question whatever involving Burmese Bud. 
dhist Law arises and that, therefore, since 
it is not nesessary for the Court to deside 


‘any question regarding marriage, sestion 13 


of the Burma Laws Aet does not apply 
while in the Lower Burma Courts Ast suits 


‘of a nature deseribed in section 13 (1) of 


the Burma Laws Aot are referred to, I 


‘do not think that the matter should be 


desided on sush narrow sonsiderations as 
The intention of the Legislaturé 


‘alearly was-that in respeot of sash personal 
‘matters as suasession, inheritance, marriage 


‘or easte or religious usage, ‘the personal 


‘law of ‘the parties should be applied and 
‘the wording of the Oourtsa Act was merely 
“intended to refer to sases in whish sneh 


personal questions arose, 


It would be wrong 


‘to give any narrow or restrioted interpretation 
‘to the provisions regarding the applieation 
` of the personal law, 


— 


I am of opinion, therefore, it should be 


‘held that suits fcr breaob of promise of 


pad 


marriage between Burmese Buaddhisis ‘are 
suits involving questions regarding marriage 


` aod that appeals in emeh suits would lie under 


sestion 30 of the Lower Burma Courts Aot, 
and not merely’ under sestion 100 of the 
Civil Proeedure Code, 

Maoxe Kix, J.—The question in whether 
a suit for a breash of promise of marriage 
between Burmese Buddhiets ig a suit of a 
nature —— in sestion 13 of the Burma 


: Lawa Aot, 


“That seotion provides that where in a 
suit or other prosesding in Burma it is neses- 
sary for the Oourt to deside any question 
regarding suseession, inheritanee, marriage 
or sante or any religious usage or institu- 
tion—~ 

(a) the Buddhist Law, in eases where the 
parties are Buddhists, 

# * * 
shall form the rule of desision,” 

The question, therefore, is whether in a 
guit for a breash of promise of marriage 
between Burmese Buddhists it is. neeessary 
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for the Oourt to deside any question regarding 
marriage, 

What is the meaning of the words, 
“when it is nesessary for the Court to 
deside P” Do they mean and inelude only 


‘the issues which arise between the parties 


at the trial ? To hold that that is so would, 
in my opinion, be *too narrow a oon- 
strustion. The Oourt oan dismiss a suit 
ex parte, One of the important matters whieh 


‘the Oourt has to pay attention to when 


it reosives a plaint, is whether it dissloses 
a sause of action. The plaintif i in 8 suit 
for a breash of promise of marriage has to 
satisfy the Court that the contrast sued on is 


valid, otherwise the plaint will not disclose a 


sause of nation. It will not disslose a sause 


‘of action if the parties to the sontraet were 


not sompetent to meke‘a valid marriage. To 
deside this question the Oourt will hava 
‘to have resourses to the personal law of 
the parties. The personal law ‘of the 
Burmese Buddhists allows adults, otherwise 
sompetent, to marry, Other systems of law 
ordain to the same effest. Neverthelers, 
the desision of the Couré a% to the aompe- 
tenoy of the parties to mak8 ‘a valid mar- 
riage is made under the personal law of the 
parties concerned. It bas bben argued that 
this question was rot raisedy by the parties 
and that it was, therefore, unnesessary to 


_deside it and that the questions whieh the 


lower Oourts had to deside were not ques- 
tions regarding marriage at all, But as 
shown above, the question had to be desided 
by the Court before admitting the plaint,- 

For the above reasons I wonld hold that 
the suit is one of a nature desoribed in section 
13 of the Burma Laws Aot. 

Heatp, J.~—The question referred for the 
desision of the Benoh is as follows:— 

"In suits for eompensation for breaeh of 
promise to marry as between Burman Bnd- 
dhists, residing in Burma, is the matter 
involyed merely one of eontrast, or does it 
ineluda any question regarding marriage?” 

The Burma Lawa Act says that where 
in any suit or other proseeding in Burma 
it is neeessary for the Oourt to deside any 
question regarding marriage, the Buddhist 


` Law, in oases where the parties are Buddhists, 
shall form the rule of desision exoept in so far 
“as Buah law has by enaetment been altered 


or abolished or is opposed to any su3iom 
having the forso of law, 
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_ We havo, therefore, to deside whether in 
a suit for damages for breash of promise 
of- marriags -i;. is nasessary for the 
Court to deside any question regarding mar- 
riage. 

The judgment of the learned Chiaf 
Judge shows elearly the state of the sase-law 
on the subjeet and it isunnesessary for me to 
disaugs it. 

It is elearthat in a suit for damages for 
breash of a promiseof marriage one of the 

` ehief questions whish the Oourt has to 
deside is whether. or not there was a valid 
promise, sinees, damages are not ordinarily 
awarded by the Dourts for breash of an 
invalid promise. The validity of a promise 
of marriage'ean only ke determined by re 
ferense to the marriage laws to whieh the 
parties are subjeet, and, therefore, it ngama 
elear that in.sush a suit it is necessary for 
the Court to deside a question ragarding 
marriage, 

I would, therefore, hold that in suits 
for eoropensation -for breach of a pro- 
mise to marry as between Burman Bud- 
‘dhists residing in Barms it is nesessary for 
the Court to deside a question regarding 
marriage, and that sush suits sre suita of 
the nature deseribed in sub-seetion (1) of 
ceation 13 of the Burma Laws Act. 


w. GA & BH, 
Answered aceording'y, 


NAGPUR Wan COMMISSIONER’ S 
4 0 i 
O1vin Revision No, 69 oF 1920, 
‘November 3, 1920, 
Fresent-: Mr, Maensir, A, 3. 0, 
VITHOBA—Arrr.icant 
versus 


BABULAL axp oTHERS—~Non- APPLICANTS, 
Civil Procedure Code (Act F of 1908),. s, 60~ Sewing 


“machine, whether ` tool of artisam— Haemption from : 


-gttachment, ' 
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A sewing machine is a tool of an artisan within 
the meaning of section 60 of the Civil Procedure 
Code and is, as such, exempt from attachment 
under that section in execution of a decree. 


Application for revision of a desrea of 
the. District Judge, Bhandara, dated the 23rd 
Desomber 1YLY, in Civil Appeal No, 20+ of 
1919, 

Mr. D, T. Mangalmurts, for the Applieant, 

Mr. R. B. Gadgil, for the Non-Applisants, 

ORDER.—The only question for eon. 
sideration is whether a sewing maehine san 
be regarded as a tool of an artisan. The 
learned Distrist Judge -has held that a 
sewing mashine is not a tool. In Webster's 
Dictionary a tool is definedas “an instru- 
ment, sush asa hammer, caw, plane, fils 
and the like, used in the manual arts, to 
fasilitate meohanieal operations; Any instru» 
ment used by a sraftaman or labourer 
at his work; an implement, ” I ean find 
no guidanes on the. point in reported rulings, 
but I consider that a sewing machine 
is a tool. It ean hardly be denied that-a 
simple mashina sush as a simple form of 
loom-is a tool, I do not see how a line 
ean be drawn shutting cut a more om- 
plicated form of loom from ‘the definition. 
A -complieated loom or a sewing machine 
is eertainly an instrument. used by “a 
-sraftsman or labourer at his work. Seetion 
tO, Civil Prosedure Code, speaks of the 
tools of artisans and implements of husbandry 
of an agriculturist Implements of: basbandry 
may ba. specialized and sostly. I sea no 
reason why a tool should be confined to 
primitive: implements. I ‘hold -then that a 
sewing machine is a tool, I set aside the 
order of the learned -Distriet Judge and 
firat Court. The 
non applicant will pay the oosts of the 
applicant in all Courts. 

G, EB, D. 

Petition granted. 


r 
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OALOCUTTA HIGH COURT. 
Owu Rereresoe No 83 or lyzl, 
July 28, 19214. 
Present:—Sir Lanaelot Sanderson, Kr., 
Qhief Justias, and Mr, Justice Cho‘zoer. 
In the matter of Babu INANENDRA 
KUMAR CHOUDHURY, Preuapes. 


Legal Practitionere Act (XVIII of 1879), s 14-—~ 
Vakalatnama, acceptance of—Bona fide mistake of 
Pleader—Warning by Court—-BSubsequent proceedings 
for dismissal or suspension—Rules of High Court—~ 
Flinders, duty of. 


A Pleader was called upon by a Court to 
submit an explanation in the matter of his accept. 
ance of a vakalatnama The Pleader in his 
explanation submitted that he acted bona fide and 
thought that he had received the vakalatnama 
duly authorised by the executant and that he was 
entitled to act upon it. The Court’on the !8th 
‘November 1920 accepted the explanation, excused 
the Pleader and warned him to be careful in 
Then on the 19th January 1921 the Court 
took up the matter again and drew up proceedings 
under. section 14 of the Legal Practitioners Act for 
dismissal or suspen:ion of the Pleader: 

Held, that having regard to the fact that the 
Court had previonsly come to the conclusion that 
the Pleader had been acting bona fide although he 
bed made a serious mistake there was no necessity 
for the Court to take up the matter again, especially 
after a lapse of a long time. [p. 4 9, col’ 

The rules with — to the responsibilities of 
Pleaders in accepting vakalatnamahs should be 
gtrictly observed. [p. 414, col, 4.] 


Reference under — 14 of ‘ihe Legal 
Practitioner's Aot, - made- by the District 
Judge, Midnapnr. - 

_ FACTS appear from the judgment, 

Babu, Manmotha Nath Mukerjee, for the 
Pleader.-—This is a reference under cestion 
14 of the Legal Prastitioners Act. Babu 
dnanendra Kumar Chaudhury is a Pleader 
of Midnapore, The faots shortly are these: 
There was a rent-dearee for Ra. 80 and the 
judgment debtor’s holding -waa purehased by 
a stranger in the exeention sale in July 1920. 
In August 1920 an application purporting 
to be filed by the judgment-debtor was made 
to deposit the deeretal amount. 
mama was purported to have been signed by 
a man named Mangobinda Maiti and was 
brought to the Pleader by one Rajani a 
friend and neighbouc of the judgment debtor. 
So-netime after the judgment debtor and the 
deeres-holder appeared. and denied of the 
deposit having been made. The statement 
of Rajani was caken by the Mansif on 30th - 
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August 1920. Rajani bore out the fasts. 
On 4th September 1920 the judgment- debtor 
was examined and séross-examined. Ha 
alleged that the deposit was probably made 
by a mortgagee whose interest ib was to 
deposit. On 17th September 1920 Babu 
Jnoanendra Kumar gave his explanation 
stating hia ignoranse of the exact terms of 
the High Conrt Gireular Orders and prayed 
to be exeused, On 18th November 1920 the 
Maunsif assepted the explanation and dropped 
the proseedings with a warning to the Pleader, 
On 19th January 1921 the Munsif re-opened 
the p oseadings and made a report through 
the Distriet Judge to this Court. My point 
is that if the Munsif thought that he had no 
jarisdistion he ought not to have reported. 
Secondly, there cannot be a revival of the 
proceedings after two months of the dropping 
of the same, The Munsif thonght that ele- 
meney had been exercised without jurisdietion 
and was misexercised, Refers to seetion 14 of 
the Legal Praastitioners Ast, 

He should make a referenes only wher 
he finds that the eharge has been estab- 
lished. The: Pleader ought to have aesord: 
ing to the High Court Cirenlar Orders, 
obtained ao letter authorising Rajani ta 
make over the. vakalainama, In thia sane 
there wasan authority at the bask of the 
vakalainama, sxesuted by the exesutant of 
same in fayoor of Rajani. The Munsif may 
be right in his interpretation of the law. My 
submission is that you would in a matter 
of this kind when a snffisient warning: 
had already been given by the Munsif, 
interfere and will not allow a revival of the 
prossedings which have been onse dropped. . 

Babu Ram Oharan Mittra, Senior Govern. 
ment Pleade:, for the Government.—This 
Court has power also under seetion 15 to 
interfere in eases of acquittal. There is na 
doubt thata fraud was attempted to have 
been sommitted upoa.the Court. The evidenea. 
of: Rajani and the judgment debtor was 


eanaflicting, a further enqairy ought to have 


been held to detest the perpetrators of tha 
fraud.. : The Munsif’s reference is in. aseord: 
auee with law under sestion 15 of the Legal 
Praetitioners Aot.. The question is whether 
you would .direst further enquiry or would 
uphold the order of diseharge previously. 
made, with a warning. I do not press. for 
further enquiry. as no fraud bas actually been 
eomumitted. 
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JNANENDSA KUMAR CHOUDHURY, In the matter of Babu, 


plied, 
JUDGMENT, l 


SANDERSON, O. J.— This is a referenee whieh 
‘was made by the learned Munsif of Danton to 
the High Court, and it was submitted, as is 
‘the usual practice, through the Distrist Judge. 
‘By the reference it was submitted that the 
sondust of the Pleader eoneerned justified an 
‘order of dismissal or suspension within the 
meaning of the Legal Prastitioners Ast, 
' The Jearned Judge who forwarded the 
referenee, for the reasons, whieh he stated 
‘in his letter, sanie to the sonelusion that he 
was unable to support the learned Munsif’s 
resommendation for dismissal or suspension 
cof the Pleader in question he being of opinion 
‘that the warning given by the Munsif by bis 
first order in findl disposal of the matter was 
sufficient, 
It appears that a rent-deeree had been 
obtained ‘against. one Isof Khan and the 
-holding in arrears had been sold by austion 
and: parshased by the desree holders who 
‘were the 16-anhas landlords. : On the i9th 
of August 1920, the Pleader” aesepted a 
wakalainama purporting to be exeeuted by 
. sof Khan, but~ presened: to him. by one 
: Rajani Kanta Ray who deseribed bimself as 
w" brother by sourtéay © of the judgment- 
debtor: and, in. pursuanse of that vasalute 
“nama the daaretal amount together with the 
eompensation was deposited on behalf of the 
judgment: debtor by the Pleader on that day. 
“On the 28th of Angust 1920, both the desree- 
holdérs : and: the ' judgthent-debtor filed 
petitions to the Court alleging that the deposit 
was not made by the jodgment-debtor: and 


upon enquiry, the Iléarned Mansit eamé to the 
eonelnsion that in all probability the deposit: 


had really been made on behalf of the mort- 
gagee who was desirous of having the sale set 


aside; and, he held’ that an attempt was: 
madeto sommit a flagrant abuse of the. 


provisions of sestion 174 ‘of the’ Bengal 
Tenancy Aet. .The Pleader was ealled upon 
by the learned Munaif to submit an explana. 


tion, and his‘explanation was sabmifted on the. 

l do not intend to read. 
l aecept the explanation. 
whioh has- been made by the Pleadér, and. 
assume forthe purpose of my judgment that. 


17th of September. - 
the explanation. 


the Pleader acted bona fide and thought that 
be had reseived a vahalainamu duly authorized 


Babu Manmothanath Mukerjes briefly re- 


by the jadgment-debtor and that he was en- 
titled to aet upon it. The learned Mansit 
sonsidered this explanation but did not give 
his desision until the &th of November 1920. 
This, to my mind, was an unreasonable delay 
I am quite aware that the vaeation may 
have eesounted for some part of the period 
between the 17th of September and the 


18th of November, but it eannot aesount for 


more tban abont a month. This waa a 

matter which was within a reasonably 
small ecmpase: and, it was a matter, in whieh 
the pcsition and reputation of the Pleader 
were involyead snd whish ‘ought to have 
been dirpored of promptly. In my judgment 
it. was not fair to the Pleader to have the 
maiter hanging over bis head for at least two 
months, before the learned Munsif to de- 
liver bis judgment, ‘However, on tLe 
18th cf November, the learned Mausif same 
'to a conclusion and he said: “Having 
regard tothe explanation submitted by the 
‘Pleader eoneerned, Babu Jnanendra Kamar 
Obcucl ary, in whieh he pleads tona fide 
ignorance of the Rule on the subject. of 
acseptanee of vakalainama and begs to be 
‘excused, and the eireumstaroes of the adse, 
the Plesder is exensed bat warned to be 
‘earefol in future: 50 that any sneb case may 
not coour again,” In my judgment the 
Pleader was entitled to assume that having 
regard to that judgment given by the 
Jearned Munsif the matter was at an end. 
But it was not at’ an end. It appears that 
on the 19th of January 1921, the learned’ 
Maunsif took up the matter again after a 
lapse of another two montha, and then he 
expresred his view about the responsibilities 
resting onthe Pleader with regard to the 
all important osubjeet of saeceptanes of 
takalainamuhs, He pointed out. that a 
grievous wrong was prepetuated in the name 
of law and through the instrumentality of 
the Pleader, and same tothe sonelusion that 
the elemeney whieh he had oxersited was 
without jurisdiction and had been misexer- 
gised. Consequently he drew up these 
proceedings under seetion 14 of the Legal 
Prastitioners Ast, 

- As the learned Senior Government Pleader 
caniad out, there is no doubt that the 
loarned Munsif had ample jurisdietion to’ 
make the first order whieh he made on tha’ 
18th November 1920. He obviously 
eame to tha eonelusion on that oceasion that 


Vol. LXV] 
SUKHNANDAN SINGH V, EMPEROR. 


he did not sonsider that the Pleader should 
either be suspended or dismissed and that 
the justioe of the ease would be met if a 
warning were administered to the learned 
Pleader. I do not intend to express any 
opinion as to whether the seeond order of the 


learned Munsif on the 19th of January 1921. 


was without jurisdiotion or not, for the simple 
reason that it is not nesessary for my judg- 
ment that I should do so. I ean sonoeive 
eases where it would be nesessary in the 
_ Interests of justice for a Tribunal, however it 
may be somposed; to withdraw the firat order 
and make a further one. Itis quite possible 
that farther fasts may some to the knowledge 
of the Tribanal whioh would justify it in 
investigating ths matter further, but as I 
have said before, I do not express any 
opinion upon that point, Is is quite sufficient 
to say that, in my opinion, having regard to 
the nature of the sasa, and having regard to 
fhe factthat the learned Munsif bad aoma 
fo -the eoneslusion in Novembar that the 
Pleader had been acting bona fide although 
he made a serious mistake; there was no 
necessity for the learned Munpif to take up 
the matter again, espesially after a lapse of 
so long a time. 

í have only one other matter to deal with 

before I leave this sase. I endorse entirely 
what the learned Munsif has said with 
regard to the responsibilities of the learned 
Pleaders.-in assepting vakalatnamas, This. 
is-an instanes whieh shows how nesessary it 
is that the rules, whisah have been drawn 
up by the learned Judges of the High Court, 
should be stristly observed. Here was a oase 
in whish but for the interferause of the 
‘judgment-debtor and the deeres holders a 
very seriou; fraud might have been aom- 
mitted, not only upon the Court bat by 
meansof the Court upon private individuals. 
I hope that this will be an objest lesson 
to the learned Junior Pleaders to make 
themselves fully asquainted with the rules 
of the High Court and also with the reason 
why those rules should be observed. 
‘ Having made these observations, I agree 
with the suggestion, whish has been made 
by the learned Distrief Judge, that this 
Referense ought not to be assepted. 

OHOTANER, J.—I agree. 

B. N. & J. P 

i Reference not accepted. 
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ALLAHABAD HIGH COURT. 
OsiminaL Revision No, 648 or 1921, 
Desember 16, 1921. 

Present :——Mr. Justise Stuart. 
SUKHNANDAN SINGH AND ANOTHER — 
APPLIOANTS 
versus 


BEMPEROR— Oppostre Parry, 
Public Gambling Act (IIE of 1867), s. 18—Public 
place-~-Private grove on occasion of fair, whether 
public place. 


When the public have access to a. place without 
their access being refused or interfered with, that 
place is a public place whether the public have a 
right to go there or not, [p. 419, col. 2; p. 421, col. 1.) 
“The acoused were convicted of gambling in an 
area occupied by a large private grove at m time 
when a fair was in progress there and visitors to 
the fair had penetrated to all partsof the grove 
without any interference: f 

Held, that the accused were gambling in a public 
place and were rightly convicted [p. 420, co. 1.] 

Reg. v. Wellard, (1885) 14 Q B. D. 68; 54 L. J. M, C. 
14; 51 L. T. 604; 33 W. R. 156; 16 Cox O. O, 559; 49 


J. P. and Queen-Empress v, Sri Lal, 17 A. 166; A, W. 


N. C 895) 42; 8 Ind. Dec. iN gs.) 482, followed. 

Ahmad Ali v King-Emperor,1 A. L. J. 129; 1 Cr. 
L J. 272, distinguished, 

Oriminal revision from an order of the 
Sessions Judge, Cawnpore, dated the 2lst 
Jane 1921. 

Mr. 8. O. Mukerji, for the Applieants. 

The Assistant Government Advooate, for 
the Orown. l 

JUDGMENT,-—The ‘only point raised in 
this revision is whether the applisants were 
gambling ina publies place. On the finding 
of the Magistrate who tried the ease, they 
were found gambling inthe area oesupied by 
a large grove. At one end of the grove is 


‘the shrine of a goddess anda tank. A fair 
-was in progress at the time that they were 


gambling and visitors to the fair had pene. 
trated toall parts of the grove. The grove 
is private property but on the oesasion of 
the fair the publie use the grove and there 
is no interference with their so doing. The 
desision in the ease of Ahmad Ali v. King. 
Emperor (1) is not in point, beeause the 
grove used for the purpose of gambling in 
that ease was a private grove to which the 
The question 
as to whether the grove in this ease was or 
was not a publis plaee presents little diffisulty, 
When the publies hava assess to a plaee 
without their assess being refused or inter, 


(1) 1 A. L, J, 129; 1 Or, L, J, 272, 
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fered with, that plase is a publis plase 
whether the public have a right to go there 
or not, Authority for this proposition will 
be found in Reg. v. Wellard (2). Lord 
Coleridge laid down there that a plase was a 
publie plase if the publis were in the habit 
of resorting to it and no one prevented them 
from ao doing. Grove, J, laid down that a 
public plase is one where the publio go no 
matter whether they have a right to go or 
not, Thia view was saecepted in the ease of 
Queen: Empress v. Sri Lal (8). Edge, O. J., 
laid down that a publie plave was a plase to 
whish the publio had by right or by per- 
mission or by usage or otherwise ABBES. I, 
therefore, find that the applicants were gam- 
bling in a publie place and they were rightly 
sonvieted, I dismiss this.applieation, 

J, P, Application dismissed, 

(2) (1885) 14 Q. B D. 68; F4 L. J. M. O. 14; 51 
La T, 604; 89 We 166; 16 Cox O. 0, 659; 49 J. P. 


(3) 17 A. 166; A. W, N.: (1895) 49; 8 Ind. Dee. 
(N, Be) 482. 





UPPER BURMA JUDIOIAL COMMIS- 
S:ONER’S COURT. 
ORIMINAL Revision Nu, 073 of 1:2 , 
June 16, 1921, 
Present : — Mr. Saunders, J. O. 
NGA PO TiN AND asOTHER—APPLICANTS 
versus 
EM PEROR- O: roste Parry. 

Oriminal Procedure Code (Act V of 1168), sa 169, 614 
~- Surety bond, construction of— Surety to produce accuse 
ed on particular date—Non-appearance on subsequent 
date—Surety, liubility of. 


A gurety bond in crim‘ns] cases must be strictly 
conetrued.and armety cannot be required to pay 
the amovnt of bir Lind es the resnlt of sn opinion 
held by a Court aa to what was in his mind when 
he tigneo it. He oan be rqu‘red to forfeit the 
amount only if the terms expreesed in tte bond are 
broken, 

Where, therefore, a eurety binds bimself to 
prodr ce an ancured cn 2 partic uler dete and be dees 
so his litbility-is diechersged and he is not bc un’ for 
the non appearsrce of the accused on any subtes 
quent date. . 

Mr. &. Gangult,for the Applieant, 

JUDGMENT,—Upon a trial under section 


9 (c) of the Opium Ast, the -aseuced way 
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released on bail in Rs. 200 with two sureties 
in the like amount. The assused was pro- 
dused in Court onthe 20th August 1920 but 
did not subsequently appear and the sureties 
have been required to forfeit a sum of 
Rs. 200. They elaim that they are nat liable 
under their bonds, The Sessiona Judge to 
whom they appealed held that they were 


liable. Thoy now soma to this Oourt in 
revision, The terms of the bond sre as 
follows ;:— 


“We, the undersigned as sureties for the 
accused undertaka that he will appear before 
the Magistrate on the 20th of August 1920 
to answer the ebarge, and if he does not 
appear and answer the sharge we will 
forfeit Rs. 400 to Government.” The bond 
was in manuserip} as there was no printed 
form apparently available, Itis quite slear 
that this bond does not require the sureties 
to do anything more than produes the assused 
upon the date named. The Sessions Judge 
has held that although no mention was 


“made of any subsequent appearanee, it was 


evident from the wording that the surety 
understood and intended to bind himself to 
an undertaking thatthe sesused would not 
eonsider himself dissharged from attending 
till he had eleared himself of the eharge. 
But the surety bond in oriminal eases must 
be striotly -construed, and a surety sannot be 
required to pay the amount of his bond as 
the result of an opinion held by the Oourt as 
to what was in his mind when he signed it, 
He oan only be required to forfeit the 
amount if the terms expressed in the bond 
are broken. The suggestion that the bond 
would have been satisfied by producing the 
assured at 10 a, m and that there would baye 
been no liability if the aeonsed had departed 
at one minute past .0 does rot appear. to be 
correst, He was not only to appear at 
10 a. n. but was to appear and answer the 
charge. But his appearanee was to be on the 
date menticned and on no other date. L 
think it is quite clear that the sureties did 
not bind themselves to produse the saesused 
except upon the 20th cf Angust and that 
having done so their liability was dissharged. 
The order is set aside and the amount of the 
bail bond must be refunded to the applisant, 
J, P. Order set aside, 
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PATNA HIGH COURT. 
Criminal MrsorLuanzoce Oase No. 33 
or 1921.. ; 
May 16, 1921, 
Prosent: —Mr, Jastiee Coutts and 
Mr Just-ee Ross. 
Me, H. GRANT—Partitionsr 
versus 
EMPEROR —Orrontg Party, 
Criminal Procedure Qode (Act V of 189%), a, 190 - 
Cognizance of offence—Charge sheet, whether should 
mention what each witness isto prove. 


No provision of lew requires that e Magistrate before 
taking cognizance of an offence should know exactly 
what each of the witnesses named in the charga-sheet 
will prove, The charge-sheet alleges that a certain 
offence will be established by the evidence of 
certain witnesses and this is sufficient to enable a 
Magistrate to take cognizance. [p. 422, col. 2.]. 

Oriminal ravision against an order of 
the District Magistrate, Bhagalpore, start- 
ing prosesdinga against the aseused under 
section 150, Indian Penal Code. 

Mesara Manuk, J, N. Mattra, 8, O. Roy and 
N. O. Roy, for the Petitioner, 
The Government Advosate, for the Crown, 


JUDGMENT.—This an applisation to 
quash proseedings under sestion 150 of the 
Indian Penal Code, whish have been instituted 
by the Distriot Magistrate of Bhagalpore 
against Mr. Geant. one of the: proprietora 
of the Lutttpore Uonsern. The applisation 
has been made on three grounds:— 

(1) that the proesedings ara not bona 
fide, (2) that on the fase of the sharge 
sheet and on admitted fasts the ingredients 
neesssary for a proseention under: sestion 
150 ofthe Indian Penal Code are not present, 
and (3) that the charge sheet as submitted 
to the Magistrate. is snoh- that he: sould: 
not, under the law, take sognizanos. 

Tt appears bhat in the’ Luttipore Zemin: 
dary there ara a namber of Diara villages 
whieh are subjest to the- action: of the. 
river Ganges and, it is- said, that 
under the terms of the kabulfyats- whieh 
are taken by the proprietors from.tenants, 
the arrangement is that the tenants do 
not pay rent on diluviated- lands, the 
rights of tenancy ara extinguished and when 
the lands raform the proprietors have an 
unrestristed right of settlement. Amongst 
these Diara villages is one named Son- 
bares. This village diluyiated many years 
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ago to the extent of some 400 bigads 
whish io the year 1918, reformed. There 
were apparently many apolisants for sot- 
tlemeut and when the settlement was made, 
it is said that the disappointed. tenants 
began to sreate disturbanees. The result 
was that proessdings under bestion: 107 
were instituted aud in the beginning of 
the yesr 1920, 19 persons were bound 
down to keep the pease for year. This, 
however, did not settle the matter and 
there ware in the sourse of the next teror 
eleven months, ten sriminal proseedings; 
whish seem to have ended in eonvietions, 
The proprietors, however, were not satisfied 
and thay made several appliaations to the 
authorities for Polise aid. These were 
not granted, Mr. H. Geant, thinking he 
was aggrieved, on the 20th of January 
engaged 40 Gurkhas from the Dapô: at 
Luoeknow. This astion, he says, was ne 
seasary for the protestion of his properties, 
the persons of his ‘servants and tenants 
and for maintaining possession. These 
Gurkhas same down from Lueknow and, 
on the morning of the 2ad February, 27 
of them aesompanied by tenants and 
Zamindary servants, erossed the river to 
the Diara for the purpose, it is said, of 
watehing the erops, They were met, 
however, by a large bady of persons, & 
fight ensued, twanty Gi-khas were killed 
aid the reoaiaing Garkhas and the 
Z mindarg servanta fi d. 

Proseedings were started againat both 
eontending parties in respeot of this osear- 
renca and ou the 14th February the pro- 
ezedings, with whieh we are now son» 
eerned, was instituted by a formal firat 
information made by the Sub-Inspastor of 
the Thana in whish the oeeurrense took 
plase. This shortly is the history of the 
saso aud, in my opinion, tha fasts disslosed 
absolutely nothing whieh would indieata 
that proseention is not parfestly bona. 
fide one. 

Next it has been seontended by Mr. 
Manuk on behalf of the petitioner, that 
the eharge sheet whieh was sent ap after the 
investigation in this oase, and the admitted 
facts do not eontain the ingredients for e 
prosecution of Mr. H, Grant under sestion 
150 of the Indian Penal Oode. With this 
gontention Iam unable to agree, Ib is 
elearly stated in the sharge sheet that 
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Mr. H. Grant engaged or hired the serviees 
of 40 Gurkhas from the Lusknow Depédt, 
who joined or besama members of an. un- 
lawful assembly whieh led to the eommission 
of offences under seetions 302, 148, . and 
879 of the Indian Penal Oode, and that 
the sharga against Mr, H. Grant under 
seetion 150 of the Indian Penal Code bas 
been proved and satisfactorily established 
by the witnesses who were named by the 
Polies. This is clearly a sbarge under 
seetion 150 of the Indian Penal Code. Mr, 
Manuk, however, sontends that at the time 
this first information was submitted, the 
Magistrate had before him another eharge 
sheet, namely, the. sharge sheet in a sase 
under seetion 143 whieh had been sent 
up by the Poliso against some of the party 
with whieh it is said, the Gurkhas were 
at the time of oesurrenee on the 2nd of 
February. In the first information whieh 
was laid in that ease the Gurkhas, who 
had not been killed, were named as ao- 
eused, but these Gurkhas were not sent 
up for trial as the case against them had 
not been satisfactorily established and Mr. 
Manuk contends that this being so, there 
19 no aubstanee in the ease against Mr. 
H. Grant, beeause unless the Gurkhas are 


members of the unlawful assembly, he ean- ` 


not be said to have engaged or hired the 
services of the Gurkhas from Lucknow to 
join or to become, members of an unlawful 
assembly. He, 
unlawful assembly for whioh hiring is dons 
must be, an unlawful assembly formed or 
forming and that the sircumstanaes of this 
ease do not somply with this view of the law. 


With regard to. the first of these sontene 


tions, the mere fasts, that the Poliee did 
not sonsider that the Gurkhas sould 
be susecasfully proseouted under sestion 145, 
Indian Penal Code, by no means shows 
that they’ took no part in the osourrenos, 
Moreover, 20 Garkhas- were killed and 


there is nothing to show what part they . 


book in the oesurrenee, This seontention, 
therefore, failed. 

As to the sesond eontention, its suecess 
or otherwise depends on the interpretation 
of section 150 of the Indian Penal Code. 
The interpretation of this seetion is not 
free from diffisulty and without having 
the whole fasts before us, it is impossible 
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to say whether they will sonstitute an 
offenee under this section or not. ~ 

The last esontention of Mr. Manuk is 
that on the eharge sheet as submitted the 
Magistrata sould not, under the law, take 
aognizanee, besause it doss not show ex: 
astly what each of the witnesses named 
in the eharge sheet will prove. I san find 
no provision of the law whish requires 
that the Magistrate before taking sogniz- 
anse should know axaetly what eaoh of 
the witnesses named in the sharge sheet 
will prove; nor ean [ find any authority 
for sush a proposition, The sharge sheet 
alleges that a certain offense will be ` estabe 
lished by the evidenee of eertain witnesses 
and, in my opinion, this is sufficient to 
enable the Magistrate to take sognizanoe. 

I would sasordingly dismiss the appli- 
sation, 

Ross, J.—I agree. 


J, P, Application dismissed. 


ALLAHABAD HIGH COURT. 
OURIMINAL Reviston No 638 or 1921, 
` Desember 19, 1921. 
Present :—Mr, Justise Stuart, 
SAGAR MAL—Apptioant 
l versus 
EMPEROR raroveu BHUKAN SARAN 


—OPpporiTE Pasty, 
Criminal Procedure Oode (Act V of '898), s. 437— 
Further inquiry—Notice to accused, necessity of. 


An order for further inquiry against an accused 
person who has been discharged shonld not be 
passed without first serving a notice on him to show 
cause why the order should not be passed, 

Queen-Empress v. Ajudhia, 20 A. 889, followed. 

Criminal revision from an order of the- 


Officiating Sessions Judge, Bareilly, dated 


. the 15th Ostober 1921. 


Mr. 8.0. Mukerji, for the Applieant, 
Mr. K. O. Mithal, for the Opposite Party. ` 
JODGMENT,.—The Officiating Sessions 
Judge has direeted a further enqniry againat’ 
Sagar Mal who wes diseharged by a‘Magis- 
trate of the First Class without noties having 
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been served on Sagar Mal, An attempt 
was miade to serve noties on Sagar Mal but 
the attempt was not suesessful, and when the 
matter was heard by the learned Sessions 
Judge, Sagar Mal was absent and unrepre- 
sented. In these sireumstanees tha order 
direeting further enquiry seannot stand, 
The prinsiples laid down in the ease of 
Queen: Empress v, Ajuihia (1) have invari- 
ably, as far as I am aware, been followed in 
this Oourt, I, therefore, set aside the order 
direeting further enquiry and remit the ease 
to the learned Saisions Judge who has sug- 
ezeded the offieer who passed the order, so 
that he may issue notise to Sagar Mal and 
then proseed to determine the matter. 


J. P, Order sot aside, 


(1) 20 A, 339; A. W, N. (1898) 60; 9 Ind. Deo. 
(N. 8.) 577, É 


- 


MADRAS HIGH OOURT. 
Oxtainan Revision Case No. 572 or 1921, 
Ostober 25, 1921. 

Present :— Mr, Justice Kumarasami Sastri. 
~ A.B. MAHAMMAD—AoouvsEp 
tersus 
EMPEROR—Oomecarwant, 

Criminal Procedure Code (Act V of 1898), ss. 428 
(1) (d), 439 (4), 470, 471—Acquittal on ground of 
‘lunacy~ Order for safe custody—Delivery of lunatic 
prisoner to parents, legality of—Omission to pase 
orders under s. 41) — High Court, powers of, in revision, 


When a Court acquits an accused under section 
47), Criminal Procedure Code, on the ground of 
his lunacy, it shonld simultaneously pass orders 
under section 471. [p 424, col. 1.] - 

Section 471, Criminal Procedure Code, should not 
be interpreted as compelling a Court to send the 
acoused to a lunatic asylum. All that is necessary 
is to see that suoh safeguards are taken as would 
keep the acoused from mischief and it is permissible 
to order the aoonsed to be kept under the control 
and custody of his parents, [p. 424, ool. 1,] 

A Trial Conrt’s omission to pass an order under 
section 471 will not preclude’a High Court from 
passing such an order in revision. Suoh an order is in 
the nature of a consequential or an incidental order 
within the meaning of section 423 1), Criminal 
Procedure Oode, and does not amount to an altera- 
tiva of the finding of acquittal into one of onn- 
yiotion, [p.-424, col.-1,] - : < : 
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Calendar Oase No, 1 of 1921 on the file of 
the Oourt of the First Olass Sub Divisional 
Magistrate, Mangalore, submitted in aseord- 
anee with the proseedings of the High Court, 
dated the 16th August 1921. . 


FAOTS appear from the judgment. 

Dr, S. Swamtnathan, for the Aesused.—. 
There is a finding of guilty in the judgment 
of the lower Oourt. It finds that the aasused 
removed the eoat. The asquittal on ground 
of insanity is quite legal, 

Consequential orders under sestion 471, 
Oriminal Prosedure Onde, however, have not 
been passed. That would not affeet the 
acquittal, By virtue of its powers under 
seetion 423 the High Court ean itself pass 
sueh orders as a Oourt of Revision. It is 
within its sompetenee either to send the 
aseused to the lunatie asylum or deliver him 
to his parents for safe eustody on their 
exeeuting bonds. The matter is within the 

Oourt’s diseretion and dependent on the na- 
ture of the lunasy, 

Mr, J. 0. Adam, Pablis Proseentor, 
for the Orown,—The High Oourt has no 
power to pass order under seostion 471. -It 
will be virtually sonverting a finding of 
asquittal into one of sonvistion. The lower 
Qourt only should do so. 
~ ORDER.—The Sessions Judge finds that 
the acansed took away the aoat of the girl 
but asquits him as he was of opinion that 
the aseused was insane when he eommit- 
ted the act. Reading the judgment as a 
whole, I think there is a spesifis finding that 
the asonsed sommitted the act somplained of 
and the provisions of seation 470, Oriminal 
Proaedure Code, have been somplied with, 

‘He was, however, wrong in not having 
passed orders under sestion 471. Mr. Adam, 
Poblia Proseentor, oontends that the High 
Qourt has no power fo pass orders and that 
the aase must go bask to the lower Court, 
He relies onsestion 459, lause 4, Criminal 
Prosedure Code, whieh prevents the High 
Court from eonverting a finding of asquittal 
into one of sonvistion. I do not think the 
passing of au order under section 471 after 
an aequittal has been resorded, aan be said 
to alter a finding of ssquittal into one of 
ajaviseian, Tin qe. Da ractz stand bat, 
in view of tas dasirwolis.y of kasang sha 
acsusei from furtoar misshisf, the Ooart 
pagsed orders a3 to his safe eusiody, 


a 
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"Safar as the High Court is conaerned, it 
has; in revision, all the powers.of a Oourt of 
Appeal; -Seetion 439, alause (1), makes this 
alear and eonfers on the High: Court. powers 
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under sestion 423, Under elause 1 to seation 


423, the Appellate Court ean make any 
sonsequential. or ineidental order as, may be 
just and proper. 

When an. Appellate Court finds a mar 
insane, itis bound to gequit him and any 
orders that if may- pass subsequently under 
seetion 471, Oriminal Prosedure Code,‘are not 
part of any sentenee for the offence. It is, 
in my: opinion, an order whieh the Court 
passes as ecnsequential on or insidental to the 
acquittal. 


Sestion 471 sonfers the power to order the 
insane deeused to be kept in safe oustody 
in sus plaee and manner as the Magistrate 
or Ooart thinks fit.” Olauses 2 and 3 have 
been repealed by Act IV of 1912 and the 
powers of the' Court ‘are wide. Iseo nothing 
in the section as it now stands compelling 
the Court to send the aeeused to a lunatie 
asylum. All that is necessary is to see that 
sush safeguards are taken as would keep 
the assnsed’ from misshief. There are 
various degrees of lunaey and it would, in 
many eases, be quite unnesessary to take 
a person ont of the eontrol of bis parents 
or. relations and sonfine him in a lunatie 
asylamif he ean otherwise be kept from 
harm, I think that, in the present osse 
the aseused’san. safely be kept under the 
sustody and sontrol of bis father on the 
father’s exesuting a bond for a sum of 
Rs. 'T,GO0O' to assure for two years undertaking 
to keep the acensed’ from sommitting any 


offense. I modify the order of the lower 
Oourt accordingly. 

M. 0. P, 

N. H. Order modifed; 
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. ALLAHABAD HIGH COURT. 
OriminaL Reviston No. 658 or 1921. 
Desember 22, 1921. 
Fresent :—Mr. Justise Stuart. 
AMANAT anp OTHERS—ACOUSED 
aris 


EMPEROR — SHAKUR 


man OPPOSITE Parry, 
Penal Code (Act XLV of 1860), s. 297-—~Putting 
obstacle in burying dead kan — 
Security to keep peace, 


An accused person who deliberately puts obstacles 
in the way of a complainant burying his dead son 
because he has not joined the Khilafat movemens 
but does not use violence to him though.he effec- 
tively — him is not guilty of an offence under 
section ‘9, Indian, Penal ode of having offered an 
——— to the corpse of the dead child and cannot 
also be bound over to keep the peace inasmuch as 
the- act’is an act of boycotting and: not a oriminal act 
under any law [p. 427, col 2; p, 425, col. j . 


Oriminal revision against an order of the 
Sersions Judge, Ghazipuar, dated the 12th 
Ostober 1921, 

Mr. 9. C. Mukerji, for the Applieants. 
The Assistant Government aAdvoeate, for 
the Crown. 


JUDGMENT,—The, facts are as follows: 
—On the 27th of July 1921 the , BOD, of 
Muhammad Shakur died of aholera in a 
village in the Ghazipur Distriet. Muhammad 
Shakur told the barber to arrange for the 
digging of a grave. The barber eame back 
and said that Amanat, Gburs, Jamait, Fateh 
Ali and, another were preventing the. grave 
being dog, Muhammad Shakur went to. 
there perscns and protested They replied that 
as -be war not joining-the Khilafat party they 
would not permit his aon to be buried. It 
has been found that the above fasts are 
sorrect. The four men in question deliber- 
ately put obstacles in the. way of Muham- 
mad Shakur burying his son besause ke ‘had 
not- joined the KKilafat movement. ` They 
did not use apy violenee, to him, though. 
they hoysotted: him. effectively. They have: 
been eonvieted: under -sestion 297, Indian: 
Penal Code, of having offered an indignity 
to the’ eorpse of the dead’ ehild., They’ have 
also been bound over to keep. the pease, 
The matter bas: come. before.me:on “a refer- 
enes from the Sessions Judgé- in resrest of 
the order to keep the peaos’ and. in revision 
in respeet of both orders, Ido not propose, 
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to expatiate upon the- mentality of persons 
who, to support their views as to what they 
eonecive desirable in polities, use their in- 
filuenes to prevent a man from burying his’ 
little child. But as the law stands they 
have not committed any eriminal offense in 
this partisular. oase. The ast was an sot 
of boysotting and was not a eriminal aet 
either under the Penal Code or any other 
law. The suggestion that by their action 
they offered an indignity to the shild’s 
eorpse, is almost fantastis. As the appel- 
lanta have not sommitted any sriminal 
offenes under the law, I must allow this 


application, set aside their sonviotions and.. 


sentensas and direot a refund of their fines 
‘if they have been paid. The order that 
they should furnish seeurity is set aside, 


J.P, Application allowed. 


NAGPUR wan sE OOMMISSIONHR 6 
0 A 
Ontminat Revision No, 278 or 1921. 

: Decomber 23, 1921, 
Presenti—Mr, Hallifax, A. J. O, 
DHEKLIA KUNBI— Accoszrp— 

i APPLICANT 


Versus 


EMPEROR—O-posire Parry, 

Motor Vehicles Act ( VIII of 1914), ss. 16, 18 (2)— 
Licensed motor driver—License not on his body— 
Driving, whether offence ~Suspension of license, whe 
ther part of sentence-—Order suspending license, whether 
appealable—Criminal Procedure Code (Act V of 1835), 
s, 566. 


There is no prohibition against the driving of a 
motor car. by a properly licensed person who has not 
got his license with him; it is only the non-production 
of the license apon demand by a Police OMcer that 
is an offence. | p. 46, col. 2.] 

The suspension of a license of a motor driver under 
section 18 (2) of the Motor Vehicles. Act, if ordered 
in addition to the imposition of a fine for, an offence 
under section 16 of the Motor Vehicles Act, is a part 
of the sentenze, as an order under section 565 of the 
Criminal Procednre @ode'is An:order of suspension 
under section IS 12).aa well as. the order. imposing 
Rne- for dn. offfnce:. under sectiom 6 ofthe. Motor 
Vehicles Act:are' both appealable undersestion 4 17 of 
the Oriminal Procedure Codo and are also subject to 
revision by a High Court. [p; 426, col P ` ` 

, Emperor v Jhagrao, 20 Ind. Cas, 214; QN. L. R. 88, 
14. Ori. L, J, 880, followed, 
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Appliestion for revision of an ordér passed 
by the Distriet- Magistrate, Bhandars, dated 
the 7th Ostober : 1921, in Orimingl Appeal 
No. 58 of 1921. < 

Mr. V, M. Jakaédar, for the Applisang. 

Mr, G, P, Dick, Standing Oounsdl, for the 
Orown. 


JUDGMENT,.—The applieant Dheklia 
Kunbi was sonvieted of an offenee of not 
producing his driving lisenseon demand by 
the Poliso and sentensed under section 16 
of the Motor Vehiosles Aot (VIII of 1914) 
to pay a fine of twenty-five rupees. The 
Magistrate also passed an order under seetion 
18 (x) of the Aot that his license shonld 
be suspended for six months. The sireum- 
stanses are as follows: Dheklia has held 
a license since 1915, and there has appa. 
rently never been a somplaint of any sort 
against him. On the 8th of September a 
Sab-Iuspestor was stopping all motor sars 
that passed in front of the Polise Station 
House for the purpose of examining the 
drivers’ licenses: Dheklia was taking eertain. 
passengers to the Railway vStation in one 
of his master’s ears, He stopped when 
ealled upon to do so, and admitted that he 
had not got his license with ‘him. The 
Magistrate seems to have found that he 
was told to go baok and fateh it and that 
he started in the direetion of Aig own or 
hia’ master’s house, but instead of going. 
there went to the Railway Station, his 
original destination, by another route. He 
sent the lisense to the Kotwali in the even- 
ing. 

The learned Magistrate appears to 
think that the offenee in ággravated by the 
faot that after eommitting it Dheklia drove 
to the Railway Station by another ronte.. 
This oan, as far as [ ean ead, only mean 
that he eonsiders it proved that he drove 
having his lisense on his 
person, There ie no basis whatever for sugh 
a finding, and theastis no offense. There 
is no prohibition against thedriving of a 
ear by a properly lisensed person who. has not 
got his license with him. What isan offense 


.is the contravention of sestion 8 of the Aet 


whieh laya down that “the driver of a motor 
vehiole shall produse his lioonss upon demand 
by any Polise Officer.” As Dheklia must 
be perfestly well known to the Bhandara 
Poliee as the holder of a lisenge the offense 
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is of. the most trivial and teshnisal — 
possible. The sentenes inflisted is a fine of 
a quarter of the maximum amount possible 


under sestion 16 and suspension of the lisense. 


for a half of the maximum period posibla 
under sestion 18 (2). 

On appeal the learned `Distriet Magis- 
trate redueed the amount of the fine to ten 
rupees- but -was of opinion that he had no 
authority to interfere in respect 
‘suspension of the lisense, beeause the order 

sis not. ‘actually a part of the sentenae” and 
“na provision for an appeal against an order 
of suspension has been madein the Ast”, so 


that “presumably even if the eonvistion were. 


upset in appeal the order of suapension would 
still hold’ good, ” Having himself reduced 


his own view of the matter to this moat, 
patent absurdity the learned Distriet Magis- 


trate atill sontinued to hold it. Hyon so, 


neither of the two reasons stated gives it. 


any support whatever. The order is just as 
mush a part of the sentense as an order under 
gestion 565 
Code is. I am so completely unable to 
imagine any reason in aupport of the dictum 
that sueh an order is not a part of the 
sentence, that the only reason I ean give 
for holding the sontrary view is that it seems 
to me fundamentally and essentially obvious. 
No other reason that I know of san be given 
for ‘saying that the order: of fine is a part 
of the saentenee. The ruling in Emperor v. 


Jhagréo (1) proseeded entirely on the basic, 


assumption “that an order ander section 565 


of ‘the Criminal Prosedure Oode was a. 
senteries and wens on to discuss whether. 


the result of it was aleoa “punishment” or 
not. As for the other reason, if there is no 
provision in the Ast for an appeal against 
an order under sestion 18, there is also none 
for si.appesl against an order under sestioa 
16. Both are appealable under the provisions 
of the Criminal Prosedure Oode, in thi; 
, partisular saso under sestion 407 of that 
Code. ` 


in -diseussing the amount ‘of tle 
fine that would be appropriate the learned 
_ Distriet Magistrate seems to - have fallen 


into the same error as was made in tbe- 


Court. below hie. That Dheklia went on to 
the Railway ‘Station without havirg his 


(1) 20 Ind, Ons. 214; 9 N, L, R, 88; 14 Cr, L. J, 
390. 
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lieonso on his person may be relevant, thoagh: 
I eannot see how it is, but it is .eertainly: 
no aggravation of the original offenes as 
has already been shown. . It is just possible. 
that what both. Courts regarded as an 
aggravation of his -offenee was that he was. 
ordered to go bask and bring his lieense 
to the Kotwali at onee but did not do so: 
till the evening. Of thie point I need only. 
say that there is no evidenee or suggestion 
on the record to this effeet, and the faet 
would not aggravate the offence if there 
was. A fine of a rupee or even less would 
have fully met the requirements of the law 
and of juaties and expedieney, The suspen- 
sion of the lisense has been in force for three 
months and eonsiderable expense has neces: 
sarily been insurred by the applisant over. 
the appeal and this applieation. His astual 
punishment has, therefore, been almost im- 
measurably i in exeess of his deserts. The order 
of suspension of the lisense is set aside 
and the amount of the fine is reduced to 
one anna. I refrain from setting asidə the 
fine altogether only for the purpose of 
leaving it on resord that a teehnieal offenses 
has been sommitted. Oare should be taken 
to see that the . nesessary alteration in 
the amount of the fine is made in the 
endorsement on the lisense preserined by 
seetion 18 (2), 


.@ BD, Petition partly grant-d, 


PATNA HIGH OOURT. 
l CRIMINAL ArrgaL No, 2 o¥ 1921, 
May 3), 1921, 
. Present :—Mr. Justice Jwala Prasad and 
Mr, Justise Adami. 

UOHAB SANTARA-—— APPELLANT 
versus 
EMPEROR—Rasronpest, 

Penal Code (Act XLV of 1860), es, 467, 471— Forged 
document, used as génuine—Proof—Handwriting, | proof 
áf— Comparison by Judge Baper evidence, value of. 


A Oourt is dompen to use its own eyes for. 
the purpose of deciding whether certain hand. 
writings placed before it are similar or not and’ the 
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opinion of expert is only a piece of evidence 
whereas the opinion of the Judge is the decision in 
the case. [p, 429, col. 1. 

Barindra v. Kumar Ghose v. Emperor, 7 Ind. Oas, 


859; 14 O. W. N. 1114; 37 O. 457; 11 Or. L, J. 458, ` 


refererd to and distinguished, 
It is unsafe to base the conviction of an-accused 


entirely upon a comparison of hand writings, [p, 429, 
col. 2T 


Mohammad Kabir Uddin v. Emperor, 51 Ind. Cas, 
774: 20 Or. L, J 684, approved. 

Quare-—Whether the prosecution must produce 
expert in handwriting when the case against the 
accused depends antirely upon the comparison of 
hand writings. 

Oriminal appeal against an order of the 
Sessions Judge, Outtaok. 

Messrs. Asghar and Q. P. Das, for the 
Appellant. 

The Assistant Government Advosate, for 
the Crown, 


JUDGMENT. 
wits Prasad, J.—The appellant has been 


eonvisted of fraudulently or dishonestly 
using as genuine and valuable security 


a forged hand-note (Exhibit 4) under seetion 
467 read with seotion 471, Indian Penal 
Oode and senteneed to five years’ rigorous 
imprisonment and a fine of Rs. 500. 

On the basis of the said hand note he 
instituted a suit in the Oourt of the Munsif 
of Puri against the slleged exesutant, Gopi 
Nath Harishandan (P, W. No. 5), claiming 
Rs 300 as due to him under the hand-note in 
qvestion. The said note was filed along with 
the plaint. In support of his elaim the 
appellant was examined in the Oonrt on 26th 
February 1920 and he stated that the defend- 
ant Gopi Nath Harishandan (P. W. No. 5), 
exesuted the dosument on the 29th Desember 
1916 on whish date he took the said sum of 
Rs. 340, That suit of the plaintiff was 
dismissed by the Munsif after a spesial 
oath having been taken by the defendant, 
Gopi Nath Hariehandan, denying : the exeen- 
tion of the hand-note and the taking of tLe 
loan, The appellant was dirested by the 
Munsif to be prosesuted for using the doon- 
ment said to have been forged. After the 
reoessary preliminary enquiry, the prisoner 
was aommitted tothe Court of Sessions-and 
was tried with the aid of two assessorr, 
with the result, as stated above at the very 
ontset of this judgment, that he was son- 
visted and sentenoed to fiva years’ rigorous 
imprisonment. 
unanimous verdiot of guilty. Tha learned 
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Sesssions Judge has held that the appellant 
did use the doeument in question in support 
of bis slaim in the Oivil Court. This find. 
ing is based upon the good evidense on the 
record and has not been ehballenged in this 
Court, The only question, therefore, for 
eovsideration before us is whether the 
dosument in question is a forged dosm: 
ment, eon 
: The hand-note bears the date “ 29th 
Desember i916 ,” Buba Palin Behari Ban- 
erjee, Stationary Store Keeper, in the ofise 
of the Controller of Stationary, Caleutta 
proved that the Cartridge Paper on which the 
hand-note is written was not only not in existe 
ense in Desember 1916 but that it had not 
been ordered by the Oontroller’s Offise from 
the manufaeturers until after the month of 
Jane 1917, Therefore the hand note in ques- 
tion eould not have been exeeuted on the 29th 
of Desember 1916. In the interest of the 
publie, the dosuments and the distinetive 
marks that they bear are kept eonfidential and 
are not diselosed. The witness Pulin Bohari 
Banerjee seoordingly refused in the -sross- 
examination to diselose the sonfidential and 
seoret matters. The learned Counsel on be- 
half of the appellant argues that the learned 
Sessions Judge ought to have eompelled 
the witness to diselose those eonfidential . 
matters and that the refusal of the witness 
has adfiested his evidenea to sueha degree 
that it renders it inadmissible. Reliance has 
been plased upon seation 162 of the Evidence 
Ast, The first paragraph of that section no 
doubt requires a witness summoned to. produce 
a document to bring it into Court, The 
sesond paragraph of that sestion gives the 
diseretion to the Court to inspest the dosu- 
ment “ unless it refers to matters of State,” 
The doeument said to be produeed on behalf 
of the appellant to my mind refers to State’ 
matters and ‘eonsequently the Court eould 
not sompel the witness to produee the same 
in Court for the inspestion of the appellant 
or the publio, I sosordingly overrule this 
‘eontention. But in view of the defenee taken 
by the appellant in the Oourt below and also 
vehemently urged in this Court, the evyidenee 
of the Store Keeper beeomes wholly irrele- 
vant. The asaeensea’s ease now is that the 
writing upon the doeument in question was 
not written on the 29th of Desember 19:16 
aa it purports to baya been on the face of 
it, That gate denotes the date of exeeution 
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of a hand-ngte whieh was subsequently 
substituted by the dosament in quaastion 
and the origina: .data of exaaztion “ 29th 
Deasembar 1915” was retained in the sub. 
stituted document- whish has baen prodused 
in Oourt. In other words it is now said 
that the dosuamsnt in question same into 
existenea subsequent to June 1917 after it 
was manufastured aesording to ths avidense 
of the Store Keeper, This was not tha sase 
of the prisoner ia the Oivil Oourt. There 
the-prisoner ease was based on the hand-nate 
stating that it was exeeated on the 29th 
Dasember 1916, tha date on which the money 
was. adyansed. Tne present easa of tha 
prisoner is that mondy was advanased on 
the 29:h of Dasamber 1916, but the ori- 
ginal dosaument is no longer in existense and 
onthe date when the present. dosnment 
was written no money was paid to Gopinath 
Harishandan, the debtor.: This is obvious 
from the statement on oath of the appellant in 
Exhibit 5 when he gave evidenss in support 
of his elaim in sivil suit. “ I see the hand 
note Exhibit. 1 ” said the appellant in the 
sivil suit, “ It is- dated 29th December 1616 
ou that very day the defendant exesuted 
this hand‘note to me.” The defense 
witnese No, 1 Banamali Mahanty oontra- 

. distas the oase of the appellant by stating 
that on the date when the docament 
in. questien was substituted for the old 
damaged dosument,. the appellant paid 
the sonsideration money to Gopinath, 
the: debtor. Hesays that the money was 
paid to Gopinath onthe same day that Gopi- 
nath wrote the paper. Thus apart from the 
evidens cf Palin Bahari Banerjee, Store- 
Keeper the dosument in question upon the 
evidence on the resord does not seem to bea 
genuine one. 

‘ The question then is whether the proseou. 
tion has been able to prove affirmatively 
that the: desument.is a forged one, the onus 
of proof being upon the- prosesution, Exhibit 
B, a blank stamp paper with. endorsement 

on. the bask of it in the handwriting. of 

. Gopinath Harichandan. the debtor, was pro- 

dueed on. behalf of the aseused in the Seasions 

| Oourt with a prayer to send itto Govern. 
ment. expert in handwriting for somparison 
of handwriting on the two dosuments, The 
trial before the: lesrned Sassions Judge 
eommeneed on the 6th October 1920 and after 
the..ease. having been. opened by the Publis 


INDIAN OASES, 


[1922 


Proseentor and the sxamination- of some 
of the prosesution' witnesses the ease-had to be 
adjourned to the L5dth of January 1921 to 
enforse the attendanee of Babu Palin 
Behari Banerjee. The sassessors were: then 
diashargei and a de novo trial Was -direated, 
No appliesation for the somparison of the 
handwriting was: made ab the: seommenoe- 
ment of the trial on the: 6th of Deasmber, 
nor was any spplisation -made previously 
in the commitment Oourt, Tle applisation, 
made on the 5th of January 1921 was, 
therefore, rejested by the Oourt below as 
being too late. I do not think that the 
Judge was wrong in refusing the application 
in the siraumstanees of this sase. The assused 
is required to give the .list of witnesses in 
the commitment Court if the order for som- 
mitment is made, No doubt, in sertain special 
sirsumstanees the -Sessions: Jndge may allow 
fresh evidense tobe given on behalf of tke 
defense, but the assused failed to make out: 
a. sufficient ease ‘before the Sessions Judge: 
for sending the dosument in question to the 
handwriting expert; That would have 
delayed the disposal of the oase and ser tainly 
the Court sould not have allowed the doeu- 
ment to be taken away in the. midst of 
the trial. The Oourt, however, sompared 
the writing on the dosument in question 
with the admitted! handwriting of Gopinath 
on Exhibit B, and same to the sonelusion 
that although there is similarity between the- 
two handwritings yet they are notof the 
same person, indeed, as the learned Judge 
says, the similarity between the two writ- 
ings is no greater than ean fairly be-expast-- 
ed from a csompetent forger. We have 
ourselves also soompared the writings, and 
we are not: satisfied that they are of the 
same person. Mr, Aeghar has then: refer- 
red usito the sare of Barindra Kumar Ghose. 
v. Emperor (1) where Sir Lawrenae: 
Jenkins, C. J., on the authority of the distin. 
guished Judge (Blaskburn) held that the 
proasention. must produes an expert in the 
handwriting when the sase against the 
aesused depends entirely upon the oom- 
parison of the handwritings. The learned 
Ohief Justise farther observed that the 
Court should not take upon itself the respon- 
sibility of judging of the handwriting by 


(i) 7. Ind. Cas. 359; 140. W. N. 1114 87 O. 473 11 
Cr, In J. 463, 


Vel. LXV] 
UOHAB SANTARA V, EMPEROR, 


making eomparison itself unaided by the 
opinion of an expert, This is no doubt, a 
very valuable opinion and a very wholesome 
guide in judging handwritings, To my 
mind however this does not atal! suggest 
that the Court is incompetent to use its own 
eyes for the purpose of desiding whether 
gertain handwritings plaeed before it are 
similar or not. To dothis would be to 
deprive the Court of the funstion for which 
it exista of deviding disputed fasta plased 
before it. The opinion of experts is only a 
pisss of evidence. The opinion of the Judge 
is the deaision in the sase, A Judge has to 
be satisfied and he is entitled to take such 
assistance upon evidenee as is available in 
the sireumetanees of eash ease. No doubt 
_where the sonvistion of the aassused rests 
entirely upon a comparison of handwritings, 
it has been held ina number of oases that 
such a sonvistion is not very safe, I had 
the opportunity of disanssing the point in 
the ease of Mohammad Kabiruddin v. 
Empsror (2). The opinion then expressed 
by me was based upon a consideration of 
the authorities on the subject. I still 
adhere to that opinion. But the present 
ease does not depend solely upon the som- 
parison of handwritings. Here we have got 
the direst evidense of Gopinath Harishandan 
who is said to have written the dosaument in 
question that the doaument was never exeeut- 
ed by him and he did not take the loan of 
Rs. 300 mentioned therein. The aseased, on 
the other hand, asserts that this was the 
doeument executed by Gopinath Harish- 
andan. So in this case we have got direct 
evidenes on both sides. The question before 
the Court is whieh evidenes is asaeptable. 
Gopinath Harishandan’s aane is that of 
denial. He sould not be sxpested to sorro 
borate his sase by direst evidence. The sase 
of the asoused is in the nature of affirmative 
statement, but the evidense offered on his 
behalf is so aontradietory and ineonsistent 
and improbable that it is impossible to aat 
uponit. Ido not think that Mr, Asghar 
has himself laid any stress upon that 
evidence. The evidenee given by the defense 
witnesses are palpably false. They have 
purported to prove that the dosument in 
question ‘was substituted for an old and 
damaged handenote, I eannot for a moment 


(2) 51 Ind. Cas, 774; 20 Cr, L, J. 584, 
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balieva that an old damaged hand-note will 
be substituted by another one, keeping the 
old.date on the new one, if: the question of 
the hand note and a renewal as may be 
expested is a true ease, Defenee witness 
No. 1, as observed already, eontradisted the 
ease of fhe aesused by stating that 
the money was paid at the time 
when the  subatituted hand-note was 
executed, The defence case and the evidenes 
in support of it must, therefore, be elimi- 
nated from this record as being rank perjury, 


Let us now see whether the prosecution 
evidence of Gopinath survives to the extent 
of carrying sonvistion in our minds so as to 
aosept it as having been conolusively proved 
that the hand-note in question was a forged 
one. I say so with purpose, for nothing 
short of a firm sonvistions in our mind will 
entitle us to punish the prisoner—~a eon- 
vistion that the hand-note in question is a 
forged doonment to the knowledge and belief 
of the ascused and that he used it with euch 
knowledge and with the intention of eom- 
mitting fraud or dishonesty, The learned 
Counsel on bebalf of the prisoner has not 
shown to us inherent improbability in the 
sase of Gopinath Harichandan. The eyi- 
denee, as we read it, appears tous to be 
straightforward. It is eorroborated by the 
eiranmstances of the ease. and as sneh it is 
more aeeeptable than the evidenee sought 
to ba sorroborated by the direst testimony 
of the witnesses. The cireumatanees of this 
sase In favour of the prosssution are suen 
as are ineapable of being fabricated. The 
Court below has aesepted the evidence, 1 
therefore, have no hesitation in aeesepting 
the evidenee of the prosesution and in 
holding that the ease against the aseused 
has been fully and firmly proved. It was a 
daring act on his part to aonsoet the hand: 
note ofa Jarge sum of Ks, 300 whieh he 
deliberately used in the Civil Court to 
support a wholly false alaim against the 
defendant, Gopinath Harishandan, These 
are the cireumstanees whieh the Court below 
took into sonsideration in awarding somes 
what heavier sentenes against the asoused: 
I agree with the Oonrt bélow that thd 
assused deserves a deterrent sentenee, We, 
however, think that the fine of Rs, 500° 
imposed upon. the petitioner be remitted, in- 
asmush as the sentenes of rigorous imprisogs 
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ment for five years is suffisient to meet the 
ends of justiee. 

The sonvyietion and sentenes of imprison- 
ment arə upheld and the sentansa of fine is 
remitted, 

ADAMI, J.—I agree. 


U, L. Sentence reduced, 


`. LAHORE HIGH COURT. 

ORI MINAL Revision Permios No. 779 or 1921. 
November 15, 1921. 
Present:—Mr, Justisa LeRossignol, 
BACHITTAR SINGH—Oonviot— 
PETITIONER 


versus 


EMPEROR— RESPONDENT. 
” Arms Act (XI of 1878), s. 19—-Punjab Government 
Notification of llth May 1917 --Kirpan, what is— 
Burden of proof, 


Hvery sword is nota kirpan. A person who claims 
that a particular kind of sword is a Kirpan and 
that he is entitled to carry it with impunity 
- under the Punjab Government Notification of LIth 
ae 1917, must prove that the weapon in question 


a kirpan, 
a this case it was held theta sword 3! inches 
ce with a blade length of 22 inches had not been 
proved-to be a:kirpan. 


- Petition, tinder sestion 439, Oriminal Pro- 
sedure Oode,-:for revision of an order’ of 
the Sessions Judge, Amritear, dated the 14th 
May 1921, varying that of the Additional 
Distrist Magistrate, Amritsar, dated the 
80th Marsh 1921, 


Sardar Mehtab Singh, S. B., 
tioner, 

‘The Assistant Legal Reomembraneer, for 
the Respondent. 


. JUDGMENT ~The petitioner in » this ease 
was sonvisted under the Arms Aot of going 
armed with a sword. The Loeal Govern: 
ment has- remitted the unexpired . portion of 
the sentence, but this petition is pressed by 
reason of = PEinsirle involved. in the 
S26, me 

In the Oourta below the. — ama 
ployed by the defense was that the implement 


for the Peti- 
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or weapon fonnd in petitioner’s possession 
was a kirpan and nota sword; in this Court 
it is admitted that the weapon is a sword, 
and I am asked to find that ‘kirpan’ is 
merely a Punjabi equivalent for “ sword 4 
when a Sikh wears it, 

The Government; Advooate appears for the 
ease for the Crown but holds only a watshing 
brief and does not oppose the petition. The 
petitioner is a Sikh and bases his elaim 
to exemption from prosesution on the 
Notifisation of llth May 1917 whish pormits 
Sikhs to sarry a kirgan with impunity. 
That Notifisation unfortunately gives no 
definition of a kirpan and the argument now 
employed is that any sword of any shape 
or dimensions is a kirpan, 

The weapon resovered from petitioner is 
desoribed as a short sword, 31 inehes long 
with a blade length of 22 inehes, in a simple 
seabbard and the finding is that the petitioner 
has not proved that it is a kirpan whish the 
learned Sessions Judge states is a smaller 
implement, He does not, however, furnish 
any alear sriterion for the determination of 
the question whether any given artislo is a 
kirpan or something. prohibited by the Arms 
Ast: He'appears to think that a kirpan 
should not be a lethal weapon, but-this view 
is hardly sonsistent with its speeial exemp- 
tion under the Arms Ast. 

Noram I impressed with -the argument 
that it-sould never have been the intention 
of Government . to prohibit one slags 
from carrying a lethal weapon -and tc allow 
that privilege to another for it clearly was 
the intention of Government to sonfer.on the 


Sikhs an immunity whieh was refused to 


other sommunities, 

If Government was in possession of the 
fact that a kirpan is a sword, it- sould hava 
fixed the extreme dimensions of the kirpan for 
whieh immunity was granted: if it did not, 
and a Kirpan is: nothing but a sword, then 
Sikhs wearing kirpans of any sizs are rendered 
immune by the Notifieation. 


Froth ‘the prosesntion side, no light on the 
meaning of Kirpan is given to this Oourt. 
For. the. petitioner,’ I am referred to 
Macauliff’s “The Sikh Religion ” Volume V, 
pape 95, where the five “kakas” are dea. 
eribed, one of whieh is “ kirpan, a sword.” 

In the St. Petersburgh Sanskrit Distionary 
he meaning of ‘kirpan’is given as” sword,’ 
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in Monier Williain’s ‘ sword’ and ‘sasrificial 
knife’ are the equivalents. 

Now if any sword is a hktrpan, it is 
remarkable that Government in its Noti- 
fieation did not use ‘the word ‘sword’ but 
deliberately used the word kirpan. 

. From this I gather that it was intended 
to exempt Sikhs wearing that peculiar kind 
of ‘sword’ salled a kirpan, The petitioner 
elaims the benefit of an exseption to the 
broad rale of law and he must establish that 
he somes within that exeaption, 

. I have seen a facsimile of the Airpan of the 
Tenth Garu, whish does not resemble 
the weapon in respest of whieh the petitioner 
was eharged. The weapott in thia case is 
sonsiderably longer and is of a different shape. 
It is sertainly a sword and ia not proved to 
be a kirpan, i 

_ Not, being satisfied that the sword in this 
oase isa Kirpan’ I refuse to interfere; with 
the eonvietion and dismiss the petition. 

2. Ke 
p = Appeal dismissed.. 


- .OUDH JUDICIAL COMMISSLONER’S . 
COURT. i 
Opruinat Rererexog No, 10 or 1921, 
February 28, 1921, 

Present :— Pandit Kanhaiya Lal, J: O. 
MAHABIR alias HIRA—Accuszp 

Ki ~ ÅPPLICANT ` — 

versus 
EMPHROR—Paosecoror 


—QOpposite Party. o x 
Oriminal Procedure Code(Act V of 1898), ss. 488, 439 
—Commitment, quashing of—Law, .question:of ~Bvi-' 
dence ‘on record, suffictency of, to establish charge. 


A commitment can only be quashed on a ques" 
tion of law. The question whether the evidence 
already on the record is sufficient to establish the 
charge is not such a question Itis a. question 


connected more with the propriety.of a conviction- 


rather than with the propriety of a commitment. 


Case reported by the Additional Sessions 


‘Judge, Bahraich, dated the ‘14th February. 
1921, from an order of the Magistrate, First 
Olaas, Bahraich, dated the 29th Desember: 


1920. fee ae a 
The Government Pleader, for the Crown. 


JUDGMENT.—This is a referenas by - 


‘the Additional Sessions Judge of Bahraieh 
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for the quashing of a eommitment made by a 
Magistrate of the. First Olass of Bahraieh, 
The aceused is eharged with an offenee 
under sestion 412 of the Indian Penal Oode, 
The learned Additional Sessions Judge states 
that the evidence sent up does not go far 
enough to establish the offense sharged inas- 
mush as there is nothing to show that the 
wristlets prodused. at the identifieation 
proseeding were actually those found on 
the person of the aeeused and made over to 
the Magistrate sonducting the identifieation 
‘proeceding, 

_ After the ease was sommitted the Magis. 
trate called for fresh evidense and submitted 
the .evidened of the additional witnesses’ 
examination under seotion 219 of the Code 


of Oriminal Prosedure. These witnesses had 
been examined by .the Committing Magis. 


trate in the presenee of the aseused and it 


‘was open io the latter to take eopies of their 


evidence, free of eost, and to call’ any addi. 
tional evidenee himself to meet it, if he 
thought nesessary. It is open to the Magis. 
trate to send np a supplementary list of 
persons subsequently examined by.him ander 
sestion 219 of the Oode and it is equally 
within the eompétense of the aseused to fle 
a supplementary list under seetion 2}1 
elause (2), of the Code. . * 

A commitment ean only be quashed ona 
question of law, The question of law whieh 
the learned Additional Sessions Judge aaks 
this Oourt to sonsider is whether the eyi- 
dense already on the resord is snffioient to 
establish the gharga but that ia a question 
sonnested mora with the propriety of a 
sonviotion rather than with the propriety of 
a sommitment, If there is an .aeeidental 
gap in: the evidenee, the law permits the 
Trial Judge, if he thinks proper, to sall 
additional evidenes under seetion 540 of the 
Code unless the Oommitting Magistrate 
himself takes steps before the trial under 
section 219 to supplement it. The Com. 
mitting Magistrate would have undoubtedly 
done better had he eompleted. his; enquiry 
before committing the ease to the Sessions 
but the omission to reeord sneh formal 
evidense is not sueh as osnnot be: legally 
restified. There is no reason, therefore for 
quashing the sommitment and the Aesused 


' must be duly tried. The resord wil] be 


returned. 


J. P. Record returned, . 
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. PATNA HIGH COURT, 
Crimtna Revision No. 162 or 1921, 
; May 9, 1921. 
Present :—Jnstieo Sir Jobr Busknill, Kr, 
AUDHI RAL AND oTHEKs—AcouseD 
i — PETITIONERS 
Versus 


EMPEROR—Oprposite PARTY, 
Criminal Procedure Code (Act V of 1898), 8. 345 
(5), (1), 1d), 439—Composition of offence, whether can 
be allowed in revision, * 


A Court exeroising vevisional jurisdiction has no 
power to sanction the composition of an offence 
when entered into after the conviction of the 


acoused. ` 
Akshoy Singh v. Rameswar Bagdi, 35 Ind. Cas, 5'5; 
43 0, 1143; 20°0. W, N. 1071; 17 Cr, L. J. 339, fol. 


d. 
— Chandra Dey v, Subodh Chandra Ghosh, 26 


Ind. Cas. 176; 18 O. Wi N. 1212; 15 Or. L. J 728, 
Sankar -Rangayya v. Sankar Ramayya, 81 Ind. Cas. 
850 14 Or L. J. 750. 29 M., L. d. 621318 M. L. T 
881; Ram Ohandra v. Emperor, 28 Ind. Cas. 103; 37 A. 
127; 13 A. L. J. 104; 16 Cr. L. J. 247, referred to, 


Criminal revision against the order of the 
Sescivns Judge, Monghyr. ° ; 

Messrs. O. O. Das and S, 9, Bose, for the 
Petitioners. 

Tha Assistant Government Advosale, for 


the Crown. 


JUDGMENT,—This is an application in 
Criminal Revisional Jurisdietion and arises 
out of the eonvistion of eertain persons who 
are the petitioners here and who were won- 
visted of certain offenees against the pro 
visions of sestions 504 and 341 of the Indian 
Penal Code. Apparently the first petitioner 
was senteneed to six wéeke’ rigorous im- 
prisonment, the sesond and third to one 
month’s rigofous imprisonment and the 
fourth and “the ‘fifth asensed to a ne of 
Rs. 4G eneh (or in default to one month’s 
rigorous imprisonment} under sestion 504; 
although they werefound guilty also under 
sestion 341, no separate sentences were passed 
in respeot of the offénes committed against 
the provisions of that sestion. Certain sireum- 
stanees in this sase to which I will refer 
presently, were somewhat surionr, but the 
legal points whieh have been plased before 
me and upon whieh I have been asked to 
interfere are really but-two in number,” The’ 
first- point is eertainly an interesting one, 
It issaid that there: was a possibility of a 
sompromise and that in fact there had been 
e sompromise. When the oase had bosu 
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tried (the Sub-Divisional Ofieer thought 
there was no effestive somposition) it went 
up on revision to the Sessions Judge of 
Moangbyr, and it was then suggested that 
even then ib was open to him to allow the 
sonvistion to ba set aside on a somposition 
on agreement being aseomplished. He beld, 
however, that on the authority of sertain 
oases, he aculd notassept or give effect to 
any susah alleged sompromise, Tae queation 
ia now, however, brought bafore me. and it is 
suggested that under sestions 345 423, 
(1) (d) and 439 of the Criminal Prosadura 
Oode it is possibla for the matter tobe dealt 
with in that manner. It ia gaid that under 
the-provisions of that sestion it may be open 
for a Oourt exorsi:ing razisioaal jarisdiation 
to give effeat to a sompromise. The point-has 
bsen very well put before mə by the learned 
Osunsel for the petitionara and a good deal 
of authority has been quoted to me mush 
of which was in favour of the sontention,’ 
whilst mush on the other hand was against 
it, but I think that the latest ease of Akshoy 
Singh v. Rameswar Bagdi (1) plaees the 
matter, so far as i am sonserned substantially 
out of further serious eonsideration. . In 
that ease whieh was heard before Mr. Justies 
Mookerjee and Mr. Justiee Sheepshanks, 
it was held that the High Court has no 
power as a Court of Revision under -sestion 
4,39.read with sestion 423 (1) (d), to sanotion 
the somposition of an -offense when enterad 
into after the eonvistion of the assused. The 
learned Judges there quoted every ease 
whieh has been quoted before me and whilst 
disseoting from some followed a line of 
dasision of whieh the following are the most 
important, Adhar Ohandra Dey vw, Subodh 
Ohandra Ghosh (2), Bankar : Rangayya v. 
Sankar Rimayya(8) and Ram Chandra v. 
Emperor (4), I think in view of these that 
it ig unneaessary for me really toreview this: 
matter further. ; i , 


Noto. -Phe rest of the judgment js not material 
for the purpose of this Report.—Hd,] 


M. In & I, P. Order accordingly., 


(1) 35 Ind. Cas. 615; 43.0 1143; 200, W, N. 
107 3,17 Cr. L. J. 39. 2 
Phd 26 Ind. Cas, 176; 18 g. W. N. 1212; 15 Cr. L, J. A 


(3) 81 Ind. Cas. 850; 16 Cr. L.J. 750; 29 M. L, J.: 
621: 18 M. L, T, 881, j is 1". 
(4) 28 Ind, Oas. 103; -37 A, 127; 13 A. L, J. 10 

16 Or, L, J. 247, 
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ALLAHABAD -HIGH OOURT. 
URI MINAL Revision No, 464 or 1921, 
`  . Angust 13, 1924. 
Present: —Mr, Justios Lindsay, 
SHANKAR LAL— APPLICANT 
"versus 


EMPEROR—Overosiie Parry. | 
U.P. Bucise Act (IV of 1910), sa. 60, 64—Selling 
liquor after hours — Police Oficer, when can arrest — 
illegal arrest, prosecution for, sustainability of —Police 
Act (V of 1861), s, 42, applicability of. 


Unless a report concerning the commission of 
an offence of selling liquor after prescribed hours 
is made, a Police Officer has not power to arrest. [p. 
- 433, col, 2,] , i 

Section 42 of the Police Act is no bar toa trial 
of a Sub-Inspector for illegal arrest where the com- 
plaint is made against him within the period of limi- 
. tation perscribed by that section. [p. 433, col, 2.] 


Oriminal revision from an order of the 
Sessions Judge, Farrakhabad, dated the 7th 
July 1921, 

Mr, S. 0. Mukerji, forthe Applicant. 

The Assistant Government Advosate, for 
the Crown. : 

JUDGMENT.—This is an applieation for 
revision on behalf of Shankar Lal, a Sub. 
Inspestor of Poliee, who has been sonviated 
on a sharge of wrongful sonfinement and 
sentenced to pay a fine of Rs. 300. Both 
the Oourts below hava founi the obarge 
proved. The fas's may be briefly stated 
as follows:—The applicant was the Sub- 
Inspestor of Polises af Kamalganj in the 
Farrukhabad Dietriot, It is said that on 
the 25th of Ostobar 1920 he wrongfully 
-arrested and kept in sonfinement one Ram 
Ghulam, who is a liquor seller in the 
Kamalganj Bazar. The story whish was 
put forward by the somplainant was that 
on the evening of the 24th of Oatober the 
Sab Inspector sent four sonstables to his 
liquor shop and demanded two bottles of 
liquor on credit, Ram Ghulam refused to 
supply the liquor besause the Snb-Inspestor 
owed him the prisa of tan or twelve bottles 
previously supplied, Ram Ghalam said that 
on his refusal the eonstables used some 
threats to him and gaid that they would see 
him. The next morning Ram Ghulam was 
arrested and kept in wrongfal eonfiasment 
till the sftérnoon, when he produced some 
sureties and was released. — 

Thé sounter-story put forward on behalf 
E the desused was that vary late of ths 
night of the 24th of Oetober a report was 
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made at the Polies Station that Ram Gholam 
was selling liquor at his shop after hours. 
The Sub Inspeotor took no aation that night 
but tock astion the next morning and bejng 
of opinion that the report dissio3ed an 
offense under sestion 60 of the United 
Provyinses Exeise Ast ((V of 1910), ha 
arrested Ram Ghulam in the exsraise of 
tha powers sonferrad upon Polies Offissrs 
under gestion 50 of that Act. 

The oaee was tried at  aonsiderabla 
langth by the Diatriob Magistrate, who 
sama to the sonelusion that the story told 
by the somolainant Ram Ghulam was in 
saubstanss the trath. Hə has rejeated the 
defenoa put forward by the Sub-Jnspestor 
and has held that there was no reliable 
evidence before him to show that any re. 
port was made at the Polisa Station on the 
night of the 24th of Ostobar alleging that 
Ram Ghulam was keeping his shop open 
after hours for the sale of liquor, In 


‘appeal the learned Judge has agreed with 


the findings of the District Magistrate. 
Several grounds are set ont here in the 
postition of revision. I hava to notias first 
the point whieh is raised in the sesond 
paragraph ia the petition of revision. It 
is pleaded thet sestion 42 of the Polisa 
Act was a bar to the trial of this caso, 
That argument sannot be sustained, The 
oomplaint whieh was made. against the Sab- 


-Ingpeator was made against him four or 


five days after tha alleged offanes was 
aommitted. Then it is said that the Snb- 
Juspastor at least had a right to arrast 
the asadsed for an offsnse under seastion 
60 of the Hxeiss Aot (Local Act No, 1V 
of 1910). This argument san only ba pnt 
forward if it is assumed that any report 
sonserhing the commission of sash, an 
offenes was brought to the notiea of tha 
Sub<Inapestor. It may be a question whethér 
the offense of selling liquor after hours is 
an offences under seation 60 or only under 
seation 64 of the EHxeise Ast. For an 
offeriae under the latter sestion the Polise Have 
no authority ta” arrest without warrant, 
Howaver, I am asatisied that {Ò — 
does not really arise, babiuse u 
established that a report sons 
sommigsion of sush an offense ; 

no question. ragarding the Police 

power to arrast sould poisibly 

sima rouirk dpplixs to the 
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upon section 79 of the Indian Penal Code, 
Sestion 79 sontains one of the general 
exeeptions set ont in the Oode and pro- 
vides that ‘nothing is an offence whieh is 
dons by any person who is justified by 
law, or who by reason of a mistake of 
fast and not by reason of a mistake of law 


in good faith, believes bimaelf to be justified | 


by law in doing it.’ No plea of good faith 
san be advaneced in view of the findings some 
to by both the Courts below, namely, that 
no report was made at the Poliee Station 
on the night of the 24th Ostober. On 
this point both the Oourta below are in 
agreement and hold that the making of 
Bueh a report was not established. In 
these sireumstances I see no reason to 
interfere with the order of the learned 
Sessions Judge and I dismiss this applica- 
tion, 


J. P. & N, H. 
Application dismissed., 


LAHORE HIGH COURT. 
ORIMINAL Revision Petition No, 998 
or 1921, 
Desember 16, 1921. 
Present :— Mr, Justice Campbell, 
MUHAMMAD HAYAT—Ooxvict 
< PETITIONER 
versus 
BMPEROR—REsPoOnpDENT, 


Penal Code (Act XLV of 1860), ss. 191, 198, 194, 211 - 


__Oriminal Procedure Code (Act V of 1898), s9. 174, 
175—Death under suapicious circumstances —Inquest 
—False charge—False evidence—“Institution” of pro- 
ceedings, meaning of, 


i The offence of a person accusing another falsely 
of murder to a Police Officerin an enquiry under 
section 1714 of the Criminal Procedure Code would 
not fall under section 194 of the Penal Code, the 
reason being that it is difficult to affirm the exist- 
ence of an intention to cause, or of knowledge that 
the false evidence is likely to cause, a person to be 
convicted of a capital offence, when the proceeding 
in which the evidence is given is one in which 
auch a conviction is not legally possible, [p, 4365, 
— v. Muhammad, 32 P. R. 1886 Cr., relied on, 

Queen v, Nim Ohand Mookerjee, 20 W, R. 4l, ro- 
ferred to. 

A person who comes forward without being 
summoned and volunteers information at an enquiry 
under section 174 of the Criminal Procedure Code, 
is not bound to answer truly questions put to him 
under section 175 of the Oode, and not being so 
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bound, his answers, if false, cannot form the basis 
of a charge of perjury, having regard to the defini- 
tion of that offence in section 191 of the Penal Code. 
[p, 486, cols, 1 & 2.] 

The term “institution” in section 211, Indian Penal 
Code, means the institution either. by the accused 
himself, or by the Police or others in consequence 
of the acoused’s action, in some Criminal Court, (p. 
486, col 1,7 


Sultan v. Empress, 3 P. R, 1888 Or., followed. 
Sulla v. Empress, 17 P. R, 1884 Cr., referred to, 


Petition, under sestion 439, Oriminal 
Prosedure Oode, for revision of an order of 
the Sessions Judge, Jhelum, dated the 6th 
July 1921, affirming that of a Magistrate, 
ai Class, Gujrat, dated the 30th May 
1991. 

Mr. Zafrulla Khan, for the Petitioner. 


` JUDGMENT.— Oa 8th January 1921 an 
enquiry into the death of a sooly working - 
on s building under sonstrustion by Mobamed 
Din cf Pindi Baha ud-Din was held under 
section 174, Criminal Prosedare Uode, by 
Mangal Sen, Head Constable. 

Darirg the proceedings a written statement. 
written by Mohamed Hayat and signed by 
Mirza was presented by these two persons. 
and by Karm Dad, Bahlu, Haku and Sardara. 
This stated that the eooly had really been 
killed in their presense by Mohamed Din 
who had thrown a briek at the man in the 
eourse of a dispute abont the man’s wages, 
that a sesond briek had been thrown by one 
Ghulam Mohamed and that both, assisted 
by other labourers, bad heaped brieks over 
the body to make it appear that death had 
been the result of an aseident. Mohamed 
Hayat, Mirza, Karm Dad, Bahlu and Haku — 
made statements, whish were resorded by 
the Head Constable, repeating this story. 
Sardara refused to make any statement. 

It was found after enquiry that death had 
been caused acsidentally by the eollapse of a 
wall and asa. resnlé all of theese persons, 
exsept Haku who is said to be abseonding, 
were tried on sharge; under sections 193 
and 211, Indian Penal Code, by a Magistrate 
exercising enhaneed powers under section 
80, Criminal Prosedure Code. Sardara was 
asquitted. Mohamed Hayat, Mirza, Karm 
Dad and Bahln were eonvisted, and eash was 
a:ateneed to a year’s rigorous imprisonment 
aid Ra, 50 fine. They appealed uasucsasas- 
f:lly to the Sessions Judge, and Mohamed ™ 
ilayat, Mirza and Karm Wad have eoma to 
this Court on revision, The Sessions Judge 


~- 
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has reported all fonr eases under seation 
438, Oriminal Procedure (ode, with the 
recommendation that the sonvistions be 
altered to sonvistions under sestion 194, 
Indian Penal Code, and the sentenses en- 
haneed to the maximum periods of im-: 
prisonment whioh the Magistrate sould have 
inflicted, Thereare thus seven proceedings 
before me and they will all be disposed of 
in this judgment. 


The frat question is whether sestion 194, 
Indian Penal Code, applies to the fasts found 
and I am bound to hold that it does not, 
for two reasons. - In the first plaas, a very 
positive opinion was expressed in Hmpress v, 
Muhammad (1) that a'witness who gives false 
evidence io the committing proceedings 
_ against an sesused person subsequently 
sommitted to the Sessions on a eharge of 
murder would not be guilty of an offenee 
under sestion 194, Indian Penal Code, the 
reason being that it is diffienlt to affirm the 
existence of an intention to danse, or of 
knowledge that the false ovidenes is likely 
to oause, a person to be sonvisted of a aapital 
offense, when the proseeding in whish the 
evidence is given is one in whioh sudah a 
sonvistion is not legally possible. It would 
follow from this a fortiori that the offenae 
of a person sseusing another falsely of murder 
toa Head Oonstable in an enguiry under 
sestion 174, Oriminal Prosedure Code, would 
not fall under sestion 194, Indian Penal Code. 
lt is true that this opinion was to some 
extent obster and is also to some extent (for 
the fasts of that particular oase have to be 
borne in mind) in oonflist with a Oaleutta 
oase of 1873 reported as Queen v. Nim Ohand 
Mooker;ee (2), but it undoubtedly is entitled 
to respest. Sesondly under secticn 191, 
Indian Penal Oode, false evidenas to be 
punishable must have been given in 8 pro- 
eeeding in whieh the defendant was bound 
by law to speak the truth, Sastion 161 (2), 
Criminal Prosedure Oode, does not bind a 
person to tell the truth when questioned by 
a Polisa Officer. If the proceeding is under 
sestion 174, Criminal Prosedure Code, as in 
the present instanse, he is only bound to 
answer questions traly if he has been sum- 
moned in writing to attend before the: Polise 
Officer. It may seem anamolous that a man 


(1) 82 P. R. 1886 Or. 
(2) 20 W, R. 41. 
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who somes forward without being summoned 
and volunteers information at a Polise en- 
quiry under sestion 174, should not be bound 
to give true answers to questions, but such 
are the plain words of sestion 175 read with 
section 161. I agree with the learned Sessions 
Jndge that the present petitioners must have 
been questioned by the Head Constable and 
I sonsider that the resord of their statements 
sontains internal evidence that they were, 
but teshnieally what they said, although 
intentionally false (a fast proved and also 
admitted by their Counsel in this Court), 
does not some within the definition of sestion 
191, Indian Penal Code, 


This fact disposes of the question whether 
ges‘ion 194 should be applied or sould ba: 
applied without another trial and the argu- 
ment of Counsel appearing on behalf of the 
somplainant that the sentenses should be 
enhansed under sestion 193, Indian Penal 
Cade, and settles in favour of the petitioners 
their sontention that they haye been aon- 
visted wrongly under sestion 193, It re- 
mains to decide whether tha sonvistion 
under sestion 211 should be maintained 
and whether the senteness should be en- 
haneed with referense to that sestion. 


The farther argument of Counsel for the 
petitioners that they did not falsely charge 
Mohamed Din with eausing the death under 
investigation or that they did not all do 
go, haa no foree. They are proved to have 


- presented themselyes in a body with a 


document stating to thateffest, whish was 
written by one of their number and signed 
by others, All made statements that the 
aontents of the doeument were true and used 
words whish showed that they knew the 
sontents. ‘They alleged the sommission of 
an offenes sogvizable by the Polise, and it is 
impossible to believe that they had any other 
intention than to set the Oriminal Law in 
motion against Mohamed Din. That they 
had no just or lawful ground for doing so is 
proved. lt is urged by Oounsel for the 
eomplainant that the written report and 


statements to the Polise Offiser ameentad fo 
the institution of a eriminal prost 


that their offenee is punishable + 
years’ imprisonment under the / 
of sestion 211, Indian Penal Oc 
is some sonflist of authority on tk 
so far as I am aware, this 
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always followed Sultan v, Empress (8), 
whieh laid down tkat the term insti- 
tution in sestion 21!, Indian Penal Ocde, 
means the institution either by the 
sosused himself, or by the Polise or others 
in songequence of the aosueed’s ection, in 
some Criminal Court A previous ruling 
to the sontrary, Sulla v. Empress (4), was not 
noticed in Sultan v. Hmpress (3), but its 
fasts do not fit the present case exactly and 
I prefer to be guided by the latter desision, 

The maximum sentenoe of imprison- 
ment whieh ean be awarded under the 
first part of sestion 21], Indian Penal 
Oode, isa period of two years and I agree 
with the opirion of the learned Sessions 
Judge that the scentenses imposed by the 
Magistrate are inadequate. A grave eharge 
was made deliberately, by persons who 
said that they were eye witnesses, of what 
they knew perfeetly well that they had not 
seen, 

Aseordingly I rejest the revision peti- 
tion for acquittal and in eneh oasa I alter 
the sonvieticn to ore under seation 2.1, 
Indian Penal Code, and enhanes the sentenees 
of imprisonment to one of two years’ 


rigorous imprisonment, ineluding two months’ © 


solitary oeonfinement, maintaining in each 
thé additional sentenee of Rs, 59 fine, with 
Bix months’ rigorous imprisonment in addition 
in default of payment. 


Petition ve ected; 


Z. K, 
| Conviction altered. 


(3) 3 P. R. 1888 Cr. 
(4) 17 P, B, 1884 Cr, 


ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 615 or 1921, 
Desember 21, 1921, 
Fresent:—Sir Grimwood Meare, Kr., 
Chief Justiee. 
anne KUMAR AND ANOTHER — 
APPLICANTS 
versus 


EMPEROR— Opposite PARTY, 
_ Griminal Procedure Code (Act V of 1898), s 476, 
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prosecution under, stay ‘of, 'pending civil appeal— ` 
Finding of Criminal Qourt~ Effect on civil appeal 


Where a Subordinate Judge, District Jndge or 
Sessions Judge of experience makes an order that a 
party or witness in a civil case shall stand his trial 
under section 476, Criminal Procedure Code, the 
prosecution should not be stayed because of an appeal 
pending against the civil case, if the appeal is 
not likely to be decided soon. At the same time the 
decision arrived at by the Magistrate should not 
have any effect upon the Court which may hear the 
civil appeal, rather the decision of the Magistrate in 
that matter is not relevant evidence to produce and 
bring before the Appellate Qourt. 


Criminal revision from an order of the 
Magistrate, First Class, Dehra Dan, dated 
the 13th Oetober 1921. 


Messrs. S. O. Muter t and L, M. Roy, for the 
Applicants. 


The Government Advosate, for the Crown, - 


JUDGVWENT.—This is an application on 
the part of Anrnodh Kumar and Mahtab 
Singh that oriminal proosedings whieh were 
ordered to be instituted by the Sabordinate 
Judge of Dehra Dun may be stayed until 
the decision in this Oourt of a first appeal. 
1 think myself that it is of importance that 
the Criminal Law should proseed with due 
expedition. I should, however, have heen 
prepared to make the order if this first 
appeal sould -have been brought on.in two to 
three months, It eannot, however, be so 
aocelerated. It is agreed that it ‘sould not — 


. be brought on before at least six months, 


whioh may very well mean that it would 
not come into the list until Osetober or 
November of next year. In these eases 
where a Subordinate Judge, Distriet Judge 
or Sessions Judge of experiense makes an 
order that a party or witness shall stand 


- his trial under sestion 476 of the Indian 


Penal Code, itis of importanees that the 
ease shonld be dealt with promptly, There 
is no reason why the desision arrived at 
by the Magistrate who will ultimately try 
this sase should have any effeet upon the 
Beneh who will hear the first appeal, and 
indeed £ go further and say that the 
desiaicn of the Magistrate in that matter 
is not relevant evidenee to produes and 
bring before the Bensh, The aivil appeal 
should and must ba desided simply on thé 
reoord as ib somes up before the Bansh 
from the lower Qourt, giving due weight, 
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of eourse,, to whatever observations the 
learned: Judge inthe Court below may have 
made as regards the evidenee: Baut the faet 
that in ao criminal’ prosseding Anrudh 
Kumar was said to be innosent or said to. be 
guilty of the ebarge of putting forwards 
forged Wil), ia not a matter which in tkis 
Court ought to be urged in argument or 
given weight to by Judges. I am, therefore, 
unable to assede to this application, There. 
fore, the stay order granted by Mr. Juatice 
Lindsay on the 24th of Ostober 1921 must 
be dissharged and the sase will proseed. 


J, P, ÊN. H. 
Stay order dischargsd, 


LAHORE. HIGH COURT, 
Oriuinal Revision Peririon No. 666 
oF 192}, 

Desember 2, 1921, 

Present:—Mr, Justice Harrison. 
SEWA SINGH son or MAHNA SINGH — 
Convicr—Prtir.oner 
tersus 

_, EMPEROR—Raespospert. 
Oriminal Procedure Code (Act V of 1898), 8. 3456— 
Compromise by leave of Court—Duty of Magistrate— 
Revision. i 


_ It isthe duty of a Magistrate, in each case which 

18 compoundable with his- leave, to decide whether 

he will or will not allow a compromise and tlhe 

responsibility rests entirely with him. 

i — the offence not of a serious nature and 
Ompromise is arrived at at a very early stage, the 

Magistrate: ought to allow the — — 


In this case, a compromise that had been dis- 


allowed by the trying Court was allowed by th 
High Court in Teron. — 


Petition, under section 439, Oriminal Pro- 
cedure Code, for revision of an order of 
the | Sub. Divisional Magistrate, Kasur, 
Distrist Lahore, dated the 20th April 1921, 
affirming that of a Magistrate, Sscond Class, 
Kasur, dated the 16th April 1921. 

. Mr, D. N. Mehra, for the Petitionar, 
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JUDGMENT,—Sewsa Sinth has been 
souvisted’ under sestion 325, Indian Penal 
Oode, for breaking the arm of one Jallu 
bg striking him with a latki. The sause 
of the fight is ssid to have been that Jallu 
and another man were aatabing quail in 
the field of the ae*used, who resented their 
eondust, quarrelle! with Jalfu and strusk 
him with a lathi. The Sub. Divisional 
Magistrate, Kasur, has dismissed the appeal 
and the only question onrevision is whether 
the parties shonld bave been allowed to 
eompromise as they wishad to do. Evyary 
oase of thia sort must be deeided on its 
own merits. Here if appears that at s 
very early. stage and before the prosesution 
evidence was recorded, the parties came to 
terms and filed an application for parmis- 
sion to sompromise, This being sc, Ido 
not think it was neesasary in the interesta 
of justiee to proseed with the anse, and 
more espesially as the bad blood between 
the parties must be perpetuated thereby. 
Nor do I think that the offenae is so 
serious that punishment is absolutely 
nesessary, Tae Honorary Magistrate who 
tried the ease did not allow the eompromise. 
basanse the offanea was sommitted in the 
Man hı where suoh offeness ara rife. Even 
so it is the duty of the Magistrats to 
desids in eash sase whether he will or will 
not allow a sompromise and tha responsi. 
bility rests entirely with Lim. This appears 
to me to be a sase in whish ths asm. 
promise should hava been allowed, more 
espesially as it was mads ab a very early 
stage in the ease, and if the Magistrate 
liked to attash any sondition as to the 
payment of a reasonable sum of money 
to the injured man as sompensation bafore 
he permitted the compromise to take effest, 
he would have bsen fally yustified in doing 
so. Counsel tells mə that his elient has 
paid Rs. 50. 1 eonsider this suffisient and, 
therefore, am all the mora ready to sosapt 
tha revision, and allowing the oompromiaa, 
to set azide the aonvietion, and this I d3, 


2. ka 
Cowirction sel aside, 
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, ALLAHABAD HIGH OOURT. 
-"" URIMINAL Reverence No, 696 or 1921, 
maa *" Desember 2,1921. ` 

~t -Present':—Mr, Justios Stuart, 

Coo OE BHOLA—APPriIC NT 

oe ~ vertus 

“= BMPUROR—Oprosire Paru, 

` Oriminal ‘Procedure Code (Act V of 1898), s, 110— 
Jurisdtetion—Aecused triable where carrying on career 
of crime—Revision~Findings of fact--High Court, 
power of, 


In giving jarisdiction to a Magistrate to try an 
accused under section 110 of the Criminal Procedure 


Oode, the question is not of- permanent residence- 


of the acaused, but of.where he practises his career 
as a thief or a honse-breaker or whatever it may be. 
[p. 438, col. 2.) | 

If a resident of A, goes to B. and there carries 
on a career of crime for several months, the `B. 
Magistrate has the power to take action against 
him under section 110, Criminal Procedure Code. 
If, on the other hand, a resident of A. carries on a 
career of crime in 4. and then goes temporarily to B, 
for a few months, the A. Magistrate has a right to 
proceed against him. [p. 488, col, 2.] : 

A. Court of Revision should not nsually go behind 
the facts as found by the Trial Court and the 
Court of Appeal. Unless on the face of it the 
decisions are perverse, ibis most inadvisable to go 
behind their findings. [p. 488, col, 2] 


Criminal reference made by the Sessions 
Judge, Agra, dated the 16th November 1,91. 


Mr, -Igbal Ahmad, for the Applicant, 

JUDGMENT.—The Sessions Judge of 
Agra has referred to this Oourt the oase of 
a sertain Bhola sweeper, who has been bound 
over by the Cantonment Magistrate of Agra 
under sestion 110, Criminal Proeedure Code 
He has been asked to furnish two suretias 
of Rs. 10C eash and to exeaute a bond 
himself for Rs. 200 to be of good behaviour 
for one year. The proseedings wera 
perfeotly regular, An appeal was filed to 
the District Magistrate, who dismissed jt 
by a considered order. The Judge suggests 
that the proseedinga were without juris. 
distion and that the evidence did not justify 
the passing of the order, Bhola has been 
represented in this Oourt by sompetent 
Counsel who has argued on the merits, I 
take first the question of jurisdietion, It 
is proved that Bhola is a resident of 
Boileanganij, whieh is in the Agra Oanion. 
ments, The Oantonment Magistrate had 
slearly jurisdiction under seotion 110, Orimi. 
nal Prosedure Code, if Bhola wasa person 
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within the loeal limits of his jurisdietion, 
The gestion has left the matter of permanent 
residence open. It is not a question of 
permanent residenss, but of where the man 
practises his career as a thief or a house- 
breaker or whatever it may be. If a 
resident of Allahabad went to Benares 
and there earried on a eareer of srime for 
several months, the Benares Magistrate 
would have the power to take nation 
against him under eestion 110, Oriminal 
Prosedure Oode If, on the other band, 
a resident of Allahabad was earrying on 
a eareer of srime in Allahabad and then went 
temporarily to Benares for a few monthe, 
the Allahabad Magistrate would have 
a right to proseed against him. The sase 
here is that the man is usually a resident 
of Boileanganj. The evidence shows that 
he was by habit a thief in Boileanganj. 
Some months before the prosecdizrgs oom- 
mensed, he worked as a Chaukidar of a 
Munsif a short distanse away in eivil - 
lines, He is no longer Ohankidar to that 
Munsif, His servise with him was not 
uninterrupted. He sontinued to return to 
Boileauganj and the, ovidonoe shcws that 
he is earrying on a seareer of erime in 
Boileangani. The ‘Cantonment Magistrate 
sertainly had juriadistion, With regard 
to the merits, a Oourt of Revision should not 
naually go behind the fasts as found by 
the Trial Court and the Court of Appeal. 
Unless on the faee of it the desisions are 
perverse, if is most inadvisable to go behind 
their findings. The Cantonment Magistrate 
tried the ease very sarefully. He has 
written a reasoned and well thought ont 
judgment. He had before him a mass of 
evidence on behalf of the proseaution, whieh 
showed that in Boileauganj thereis a gang 
of thieves the members of whieh are sweep- 
ers; that Bhola is slosely sonnested with 
sertain men who have already been oon- 
vieted, and that he s a member of the 
The evidence of repute is very 
strong. Against this was the evidence of 
perfestly respectable witnesses who state 
that they know nothing against him, but 
these witnesses were not in a position to 
know very mush about the matter one 
way or another, Instanees sould be multi- - 
plied in whieh mon working as domestic 
servants for respastable gentlemen who 
have no reason to suspeet them ingany way; 
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have sarried on, unknown to their employers, 
a eareer of crime. That is a phenomenon 
sommon to all sountries. The learned 
Sessions Judge appears to think thatif a 
man works as a Ohaukidar, it would be impos- 
sible for him to get away-at night to sommit 
srime without the knowledge of his master, 
So far from being impossible, in most eases 
it is comparatively easy for him to do go. 
Apart from any other method of eseaping 
observation, it is very simple, if a man be a 
criminal, for him to provide a substitute 


for the hours when he is otherwise engaged. 


Trat there waa a mass of evidenee whish 
proved that Bhola was a habitual thief, 
That evidence was believed by the Canton. 
ment Magistrate and by the Distriat Magis- 
trate who heard the appeal. There is no 
reason for me to disbelieve it, Oa the 
fase of it it reads trne, The svidenes for the 
defense was of no value. The learnad Sosa 
sions Judge notea that it appears that the 
Oantonment Magistrate rejeoted the sesnrity 
tendered by Bhola without taking any evi- 
denee, I have been unable to dissover 
anything on the resord to show that the 
Cantonment Magistrate rejested any sesurity 
without making proper enquiries. I refuse 
to interfere and direst that the reeord be 
returned, 

J. P. 

' Reference not accepted, 


SSS 


LAHORE HIGH COURT. 

URI MINAL Revieton No, 803 or 1921. 
Ostober 28, 1921, 
Present:—-Mr. Justiee Chevis, 
GOBIND RAM AND anotarnr—Acovsep— 
_ ~~ PETION ERS 3 

vereus 


EMPEROR —Re?ponps RT, 


Stage Carriages Act (XVI of 1861), 8.7, offence under 
—Jurisdiction of Sacond Olass Magistrate. 


“A Second Class Magistrate has no jur’sdiction to 
“try an offence under segtion 7 of the Stage Carriages 


* 
4 
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SENEAI SINGH, In the matter of. 


Case reported by the Sessions Judge 
Karnal, with his No. 817 of 13th May 1921: 
FAOTS,—Gobind Ram and Shamsher, 
petitioners, were triod and eonvieted by A 
Magistrate of the Sasond Olass under seetion 
7 of the Stage Oarriages Aet, AVI of 1861, 
and sentensed to pay fines. : 
GROUNDS.—Hmpress v, Moti Ram (1) is 
authority that a Magistrate of the Second 
Olass has not jurisdietion to try an offense 
under seation 89 of the said Act. The 
reasoning would also eover sestion 7. 
I, therefore, resommend that the sonvietion 
be set aside and the fines, if paid, be refunded, 
Mr. J. M. Mackay, for the Respondent, 
ORDER,—I see no suffisient cause ta 
differ from the ruling aited, Wmpress v. Moti 
Ram (1), whieh lays down that a Sesond 
Class Magistrate has no jurisdietion in sush 
enges, — 
I, therefore, quash the eonvietions and 
direst that the fines, if paid, be refunded. 


Ze K, 
Conviction quashed, 


(1) 7 P. R. 1879 Or. 


PATNA HIGH COURT, 
ORININAL Reverence No. 1 or 1921, 
January 31, 1921. 
Present:—Mr. Justias Jwala Prasad, 
In the matter of SENEHI SINGH 

AND OTagss—Oonvicrs, 


Prevention of Oruelty to Animals Act (XI of 1890), 
applicability of, to Saran District, 


tion of Oruelty to Animals Act, XI of 1890, 
— application to the local area of Saran in the 
Province of Bihar and Orissa and, therefore, an 
accused committing an offence under that Act within 
that area is not punishable, | 
Criminal referenee by the Sessions Judge, 
Saran, dated 8th January 1921, 
FAOTS of the ease are as follows:—Senehi 
Singh, Tarachand Singh and Ram Sajiwan 


Singh were ebarged in a petition of eom: 
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plaint with haviog maimed the eomplainant’s 
buffalo by wounding it with a. spear and 
striking it with lathis, The Magistrate 
found the assused guilty under seation 3 
(c) of the Oruelty to Animals Aof (X! of 
1890), and, sentenged them’ to,pay a fine of 
Rs. 15 or in defanlté to undergo rigorous 
imprisonment for two weeka, 

The Sessions Judge of Saran resommended 
to the High Court under section 438, Oriminal 
Prosedure, Oode, that this order a aonvie- 
tion should bs set aside on the ground 
that Ast XI of 1890 had no application to 
Saran, 

ORDER. — The referenae is aesepted and, 
as résommended, by the learned Sessions 
Judge, the sonvietion and sentenees passed 
on the aceused are set aside inasmueh aa Aet 
XI of 1820, under whieh the asouged have 
been sonvisted, does not apply to the Loeal 
Area whera the offense i is said to have been 
sommitted. 


J, P, 
Reference accepted, 


CALCUTTA HIGH COURT. 
OrimixnaL MISCELLANEOUS Nos, 83 anp £4 or 
_ 1921, 
Augut ll, 1921, 
_ Present :— Mr, Justioo Teunon and 
Mr. Justice Suhrawardy. 
In No. 88 
NOGENDRA OHANDRA DAS AND OTHERE 
—Accusgo— PETITIONERS 
versus 
REHAN ALI S#RANG-—Compratnayr— 
Opposite, PARTY, 
In No. 8&4 
ANANTA KUMAR, KAR— AOCU3E D- 
‘PETITIONER 
versus 
SUDHANYA CH, DE— 
Compisinant—Oprposira PARTY. 
: Criminal Procedure Code (Act V of 1898), s. 526 
Transfer of criminal case—Unreasonable ground, 


INDIAN CASES, 


not haye, justice at Barisal. 


[1922 


Where certain strikers against a Navigation Com- 
pany are placed on their trial under sections 506 
and 143, Penal Code, before the District Magistrate, 
it is no "ground for the transfer of the case that 
the District Magistrate has been taking precau- 
tiong against the intimidation and illegal picketing 
indulged in by the strikers likel y to result in & 
breach of the peace. [p. 44], col. 2.) 


Rules. 
FAOTS. appear from the. judgment, 


Mr, N. O: Sen (witb him M. A. 
K. Fustul Hug and Babu Prebedh Ohandra 
Kar), for the Petitioners.—This Rule was 
issued in seonnestion with a petition for 
transfer of the petitioners’ eases from 
the District of Bakarganj,. The 
petitioners have a reasonable apprehension 
that they will not get justice if their 
oases are tried by the Sadar Sab- Divisional 
Megistrate or by any Jadisial Offiser, for 
that matter, of that Distrist. In these 
sases the complainant bas obviously been 
put up by the River Steam Navigation 
Company, and the Losal Offisers of the 
Distriet have prastisally identified: themselves 
with the interests of the Steamer Company 
at Barisal. The Distrist Magistrate deputed 
a number of his officers, high and low, 
to see that the non-eo-operation movement 
did not interfere. with the normal work of the 
Steamer Company, Under the sirsumstanees 
it is quite apparent that the petitioners 
are reasonably apprehensive that they will 
The learned 
Magistrate says he had merely taken 
measures to prevent breashes of the pease 
and disorder and also illegal pisketing, 
OF sourse some of the volunteers of the non. 
oo operation movement were persuading 
people not to board the steamers and help 
the Steamer Company. Your Lordships 
might transfer the sase to a near station 
as Khulna or Daeea to remove fear from 
the minds of your Lordships’ petitioners, 

Mr, Orr, for the Crown,—The learned 
Magiatrate’s explanation is, quite olear 
and disposes of the objestions raised by 
my learned friend. The District Magistrate 
as the head of the executive of the distriet 
has got to eee, under all sirsumetanees, that 
peace and order are maintained. He had 
nothing absolutely to do with the Steamer 
Company. He was within hia; righta to, do 
what he did, and ib. isi a sheer- travesty. of 
language to say that he identified himself 
with the intereste of the, Steamer Company,. 


*~ 
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Babu Amulya Oharan, Sen, for the Opposite 
Party, supported Mr, Orr. 


Mr, N. Q. Sen briefly replied. 
JUDGMENT. 
No, 83. 

From tbe petition on whieh the present 
Role was issued it appears that in the frst 
week of last June there began a strike 
among the employees of the River Steam 

avigation Company, at Barisal. In this 
strike, which it is. understood still continues, 
the. three petitioners. joined, 

On the eomplaint of, or on information 
received from, one Rehan Ali whose services 
as a Serang had been seeured by the 
Oompany, proseedings have now been 
taken against the petitionersand others on 
obarges under seations 506 and 143 of the 
Indian Penal Gode. The ease against them 
is pending in the Court of the Sadar Sub. 
Divisional Magistrate at Barieal: and the’ 
prayer. of the petitioners is that their trial, 
shonld take place in some distrist other than 
 Bakarganj. ‘They allege in substance that 
the Distrist’ Magistrate and the Loeal Off. 
eora generally have identified themselves 
with the interests of the Steamer Company 
and are doing their best “to harass the 
strikers in any and every. way.” They, 
therefore, apprehend that they will not 
obtain a ‘fair trial before any. Losal Magis- 


trate, 


The Distriet Magistrate. has submitted- 
an explanation in whieh he deals seriatim 
with the allegations of the petitioners, 
He: states that be has found if nepessary 
to takë preeantions against the intimidation 
and illegal pieketing indulged in by persona, 
known, as ‘non-oo-operators” and against: 
the discrder and breaehes of the pease 
likely to result from these praotises,- Of 
these presautionary measures he has plased 
some of the losal Deputy Magistrates in 
shargei The farther allegations made 
against bimself and the Leal Officers are 
nnfounded, 


We asespt the Distriet Magistrate's 
explanation without reserve, and we need 
only say further that the performanes by 
him and by the Liosal Offisers under his 
instrastions of their publie duties affords 
no ground for any apprehension on the 
part of the pétitioners that, whether before 
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tLe Magistrate in whose Conrt the sase 
agaioat them now is or before any other 
Magistrate in the Distriet, they will not 
obtain an impartial trial. We do not be- 
lieve that they in fact entertain any sash 
apprehension, and if they do, such appre: 
hension is unfounded and unreasonable. 
We, therefore, diseharge this Role, 


No. 84, 

The judgment just delivered in Case No, 83 
governs also this Rale, whieh is also dis. 
charged, 

N. H, 

Rules discharged. 


ALLAHABAD HIGH COURT. 
Oximinat Rareeencs No. 586 or 1921, 
Novembsr 5, 1921, 
Present: — Mr. Justica Stuart, 
GANGA SAHAI—Appricant 
versus 
JASWANT AND orases—Ovposirg 
PARTIES, 
Criminal Procedure Code (Act V of 1898) . 192 


—tLrvansfer of case—Mugistrate, power of, to re 
transfer. 


Where a Magistrate transfers a case for trial 
under the provisions of section 192, Criminal Pro- 
cedure Code, he has no power to transfer it again, 


Oriminal referansa mada by the Diatrist 
— Htawah, dats! the 23rd Angust 


Mr. SIN. Mukerji, far the Applieant. 
Mr. 8. O. Muker,z, for theO pposits. Parties. 


FACTS appear from the following Rafar. 
ring Order of the District Magistrate: — 


“fo this ease the somplainant same 
tə the Oonrt with the allegation that 
the agegsed had broken a hole ig 
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the wall of bis master’s house and 
had taken away from it some property 
belonging to him, and further that when 
he remonstrated with the aseused, they 
rushed into the house and offered to 
beat him, The complaint’ was' stated to be 
under sestions 455, 379 and 352 of the 
Indian Penal Oode. The ¢omplainant was 
examined on oath and stated all this. 
The learned Magistrate who lad the ease 
before him resorded the following order:— 
“From the somplainant’s statement it is 
` lear that there was no lurking house 
trespass but an’ open house tres- 
pass to sommit an assault, The offense, 
if ary, was under sestions 380 and 452 
of the Indian Penal Oode, whioh is triable 
by a Seaond Class Magistrate, I, therefora, 
transfer the ease to the Honorary Magis- 
trate fortrial and disposal,” The Honorary 
Magistrate referred to was the Raja of 
Partapnagar, M, L. O., a Magistrate of the 
Sesond Olass. As the Raja was away at 
Liueknow attending the Legislative Oounsil’s 
sittings, the file same bask before the 


Snb-Divisional Magistrate, who then trans- 


ferred it to Babu Balkrishna Dass, a Third 
Class Magistrate. This Magistrate fried 
and acquitted the aseused. ; 

The eomplainant has now some to me 
under seetion 435 of theOode of Oriminal 
Prosedure and points out that the trial 
of an offenee either under sestion 455 as 
alleged by him inthe somplaint, or even 
under sestion 452 as held by the Xub- 
Divisional Magistrate, is one whieh ean 
only have been held by a Sesond Olaas or 
higher Magistrate. He, therefore, says that 
the proseedings of the Third Olass 
Magistrate are entirely null and void under 
gestion 430 (p) of the Oode of Oriminal 
Prosedure, For the aseused it is stated 
that the trial aa held did not disslose an 
offence under either of these sestions. But 
this argument is of no avail, In order 

to determine whether a Magistrate has 
` jurisdiction to try a eertain ease or not, 
we have only to see whether the facts, 
as ravealed on the examination of the eom 
plainant, sonstitute an offense within his 
jurisdistion or not. Were it to be held 
‘that the jurisdiction of the Magistrate 
would be determined after going through 
‘the whole trial and seeing what offense 
was constituted, there would be no bar 
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toa Third Olass Magistrate even trying a 
murder ease, 80 long as after the trial he 


‘held that the offense did not amount to 


murder but to, say, simple assault. This 
ig the reductio ad absurdum of the argument 
of the aseused, In the praesent ease both 
the faets as given in the complaint and 
the preliminary order of the Sub Divi- 
sional Magistrate make it elear that the 
offanee to be tried was at least one under 
sestion 452 of the Indian Penal Code, 
and was, therefore, beyond the jurisdiation 
of the Third Class Magistrate It is in- 
explieable how the Sab- Divisional Magistrate 
sent it to him and how he persisted with 
the trial in spite of the fasts having been 
brought to his notiss. The whole of the 
trial is under seetion 439 (p) null and’ 
void. I, therefore, order that the reaorda 
be submitted with this report to the 
Hon’ble High Oourt with the resommenda- 
tion that re-trial may be ordered, if the 
Hon’ble High Oourt so wishes... I may, 
add, however, that on the merits of the . 
eaco the desision seems to be a sorrest one. 


JUDGMENT.—The view taken by the’ 
Distrist Magistrate must- prevail, When the 
eare aame on before Mr, Zamiruddin, he 


-transferred it for trial under the provisions 


of section 192 of the Code of Oriminal 
Prosedure. Having done that, he had no 
power to transfer it again and in no 
sireumstanees are the proseedings before the 
Third Olass Magistrate effeetive, I: was 
legally transferred to the Raja of Partap- 
nagar, Magistrate of the Sesond Olass. All. 
subsequent proseedings are null and void, 
The ease must go baek to the Raja of 
Partapnagar for trial. I order assordingly. 


we 


3, P. & N.B. l 
Order accodringly, ` 


a 
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PATNA HIGH COURT, 

URIMINAL Appear No. 123 or 1921, 

November 7, 1921 < 

Fresent:—Mr, Justiee Jwala Prasad and 

Mr. Justise Adami. 

SUMBSHWAR JHA AND oraeRs— 
APPELLANTS 
tersus 


EMPEHROR—Oppozits PARTY, 
Criminal Procedure Code (det V of 1898), s. 29%— 


Jury trial—Verdict—Misdirection—Inadmissible evi- 
dence, omission to refer to, effect of. 


The verdict of a Jury cannot be set aside unless 
there is a clear misdirection in the charge by the 
Judge to the Jury, Lp. 443, col. 1.) | 

Where a statement inadmissible in evidence is 
brought to the notice.of,a Jury, an omission by 
the Judge to refer to it in the charge to a Jury 
is a misdirection in law and vitiates the trial. 
[p. 444, col, 1.] f 

Criminal appeal against an order of the 
Sessions Judge, Muzafferpore. 


Messes. S, P. Verma and H, P. Sinha, for 
the Appellants. 


The Assistant Government Advosste, for 
the Crown, 


JOUDGMENT.—The appellants were som. 
mitted to the Court of Sessionson sharges 
uncer seetions 147, 148 and 879, Indian 
Penal Oode, The asensed No. 1, Sameshwer 
Jha, was further charged under sestion 804 
and- the remaining assused were sharged under 
sLoiion 3804 read with seetion 149, Indian 
Penal Gode, 


As to the eharge under section 379, the 
asovsed. have been sonvisted by the learned 
Sessions Judge on seseptanee of the unani- 
mous verdist of the Jury. The verdist of 
the Jury eannot be set aside unless thers 
is a clear misdirestion in the sharge by the 
Judge to the Jury. It is pointed out. by 
the learned Oounsel on behalf of the acon. 
ed that the verdiet of the Jury is vitiated 
on aseount of the statement of the aseused, 
whieh was in the nature of an admission 
of his having removed potatoes from the 
field in question, having been- brought on 
the resord. Daring the examination of the 
Sub-[nspestor P; W, No., 10, upon questiona 
put to him by tas -Pablie Prosesutor he 


% 
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stated that-Sumeshwar Jha had stated to 
him that “he had gone there (the field)’ 
for sharing alua whieh was given by one 
Hiraman Dusadh of village Sultanpore on 
behalf of somplainant, he having only batas 
interest in it; only 6 passeries of alua were 
dug by Hiraman, of whieh he took three 
passeries as his own share leaving the 
other half with Hiraman Dusadh for ahar- 
ing with him, and they had exehsrge of 
blows in which Ramruoh sustained injuries,” 
The Sub-Inspestor then atated that “it farther 
appeared from him (Sumeshwar Jhe) that 
he was alone and that he took avray 3 
passeries of alua on his own head.’ The 
learned Sessions Judge heid that the latter 
portion of the statement, where Sameshwar 
told the Sub-Inspec:or that he kad taken 
3 passeries of alua on his own head, was 
inadmissible in evidense, as it may in 
certain circumstances amount toa sonfession, 
He remarked in the margin of the evidense 
of the Sub-Inspeetor that this portion will 
not be plased before the Jury in summing 
up. In the eharge to the Jury there is no 
referenee made to this statement. If the 
evidence in the shape of the statement 
of the aeeused referred to above wes 
inadmissible, in view of its having been 
brought to light in the presenes of the 
Jury and formally reeorded as part of the 
evidence, it cannot with any sonfidense 
be said that the Jury were not at all 
inflneneed by the statement. It is immateri. 
al that the Judge did not refer to it in 
his sharge to the Jury and it does not 
at all affeat the question. The Jury had 
heard the statement: and they knew that 
the asensed Sumeshwar had admitted before 
the Poliee the fast of his haying removed 
the three passeries of alua, It ig possible, 
therefore, that their judgment in the ease 
was affeated by the statement in question, 
The removal of the alua ‘is, we think, the 
most important ingredient in the oharge 
of theft whieh the Jury was trying -at the 
moment; and the statement of the asensed 
Sumeshwar Jha before the Polise tending 
to show that he had admitted the remoyal 
of alua, must have weighed with the Jury 
to a great extent in arriving at the son. 
clusion as to whether the asaeensed had or had 
not sommitted the offenses in question. The 
misshief had been already done in tringing 
the statement to the notice of the Jury 
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and, therefore, it could not be undone by the 
omission by the Judge to refer to itin the 
actual eharge to thé Jury. 

It will also bo observed thatthe sharge 
to the Jury does not olearly bring out the 
delay that took plase in the lodging of 
the. first information, but it only asked the 
question as to whether the delay would go. 
against the prosecution cyse, 

If the statement referred ta above was 
inadmissible as held by the learned Judge, 
then his omission £to refer to it in the 
eharge was a misdirection in law and 
vitiated the trial and the aeansed, therefore, 
must be re-tried. If, on the other hand, 
the statement in question was admissible 


as is eontended for by the learned Assist. ` 
ant Governmet Advoaate, then the trial is not. 


vitiated. But this statement muat have 
been prominently broughtcni by the learned 
Judga in hie charge to the Jary.. There- 
fore whether the statement ia admissible 
or not, the result is the same. awd the 
verdiot of the J ury is vitiated, The question 
then is whether the aseused should be put 
upon their trial again on the charge under 
asction 379, 

{n view of the findings we have arrived 
‘at on the general sircamstauess of the 
present oase and. in view of the oireum- 
stanses of the ease and also in view of the 
fast that Sumeshwar has already been 
punished under sestion 325, wa do not 
think that ea fe-trial at this stage is at all 
desirable in the interests of jnstise, 

The result. is that we set aside: the oon. 
vishions and senteness of all the nasused 
under all the sestions. exsept that ofSumeahwar 
Jha under ceition 325, Indian Panat Ode. 
The sentensa pasaed upon him undar that 
gestion has been already radused to a period. 
of three years’ rigorous Imprizonment, 


ADAM, J.= agree. 


J.P. & H.B. Convictions sel aide. 
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MADRAS HIGH COURT. 
CeimrnaL Reviaton Oase No, 362 or 1921, 
(Crimintn Revistox Petition No. 287 
cr 1921) i 
Oatcber 27, 1921, 
Fresent:—~ Mr, Justice Kamaràswami 
Sastri, 
MAHOMED HUSSAIN SAHIB 
AND OTHERS— PETITIONERS 
tersus oo 
PACHAYAPPA OHETTY — 
ResProri ENT. 
Criminal Procedure Code (Act V of 1898), ss. 145, 
439— Possession, few days before’ preliminary order— 


Order silent as to possessiow at date of preliminary 
order-~—Revision. 


Wheré, a preliminary order utider section 145, 
Criminal’ Procedure Code, contains 4 finding that! 
a party was in possession a few days before tha’ 
date of the order, but contains no finding as to! 
who was in possession on the actual date eof the 
order, the order is illegal, but if there is nothing 
on the record to suggest that there was any change 
of possession in the interval, a High Court is not 
bound, in revision, to vacate the order, [p, 446, 
col. 1). 

Thumbalabed Hampanna v. Parisi Gangamma, 27 
Ind. Cas, 911; I6 Or. L. J, 239 and Mundlamuny Ella. 
mandu v. Gadipudi Ohinnah Venkiah, 2 Ind, Cas, 158; 
9 Or. L. J. 505, distinguished. 

Gordon Sims v. Johurry Lal, 5 O. W.N. 668 and 
Madholal Bithul Gayawal v. Jug Lal Singh, 6 C. W, N. 
841, followed. 


Petition, under section 107 of the Govern. 
ment of India Act, F9L5, praying the High 
Court to revise the order, dated 18th May 
1921, of the Court of the Sab- Divisional 
Magistrate, Dbharmapuri, in Miesellaneous 
Case No. 6 of 1921. 

Mr. P. K, Chari, for the Petitioners.--The- 
lower Court's order is illegal, as there is no 
finding as to’ whieh: party was in possession 
at the date of the preliminary order. The 
finding that the sotnter-petitioner was in 
possession: five daya previously does not 
eomply with eevetion £45 (4), Oriminal Pro- 
sodure Code. Thumlalabed Hampanna v. 
Parisi Gangamma (1), Mundlamuny Bila- 
mandu v. Gadirudi Ohinnah Venhktah (2). 

Mr, S. Srinivasa Iyer tor the Respondent.— 
In the casés relied on by: petitioners’ Counsel, 
there wasia long interval: of time between the 
date when the party was found to be in pos- 
session-and the date of the preliminary’ order, 


È 
(t) 27: Ind, Gas. Oly 16 Cr. L. J. 289. 
(2) 2 Tnd. Oasi 1659; 9 Or, L, J. 506, 
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Here there was aleo a deeree of the Civil 
Oourt in my olient’s fayour, Gordon Sims v. 
Johurry Lal (3), Madkolal Bithul Gayawal 
v. Jug Lal Singh (4). 

The Publio Proasentor, for the Oro wa. 

ORDER —The preliminary order was 
passed on the 2ist Marsh 1921. The Magis- 
trate finds that the sounter. petitioner was 
in possession on the 14th Marsh 1921, but 
there-is ro finding as to who was in posses 
sioù on the 21st Maroh, It is argued that 
the order passed i3 illegal owing to there 
being no finding as to who was in possession 
on the 2let Marsh 192], as required by 
sestion 145, slause (4) of the Code of Crimi- 
nal Prosedure. Thumbalabad Hampanna vy, 
Parisi Gangamma (1) and Mundlamuny 
Ellamandu vy. Gadipudt Ohinnah Venktah (2) 
support the contention. There is no doubt 
that the order is irregular, as it does not 
find that the sounter petitioner was in postes- 
Bion on the 21st Marah. 

The question remaining is whether, on 
the fasts of the present vase, I should seat 
aside the order. The interval between the 
date when the Magistrate finds sounter- 
petitioner to be in possession and the date 
of the preliminary order is only five days, 
and there is nothing in the resord to show 
that there is any likelihood of possession 
having ebanged in the intarval, In the ease in 
Mundlamuny Hllamandu v. Gadipudi Chinnah 
Venktah (2) the interval was more than a 
year and in the sase reported as Thumbala- 
bed Hampanna v, Parisi Gangamma (1) it was 
nearly a month, It also appears that the 
sounter petitioner has a desree of Court in 
his favour and having regard to the rulings 
in Gordon Sims v. Johurry Tul (3) and 
Madholal Bithal Gayawal v, Jug Lal Singh (4), 
it would be the duty of the Magistrate to 
maintain the possession of the party who 
has a deoree of a sompatent Court and 
who was -put in possession in exesution, 

When a party is found to ba in possession 
a few days before the preliminary order 
and when there is nothing on the resord to 
suggest that there was any shange of pos- 
session, E do not think the Court is bound 
in revision to yasate the order. 

I dismiss the petition, 


M. C, P. 
N. H. Felition dismissed, 
(3) 5 0. W. N. 563. ; 


(4) 6 0. W, N. 841, 
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BOMBAY HIGH COURT. 
URI #INAL Arpasu No, 473 oF 1921. 
Septembar 12, 1921, 

Present :—-Sir Norman Masleod, Kr, 
Chief Juatios, and Mr. Jastise Shah. 
ABDUL RAHMAN ISMAIL—Accserep 
— APPELLEINY 
versus 


EMPEROR— Rese daDEAT, 


Juvenile offender—Sentence, 


In inflicting a sentence a Magistrate must 
consider in the first instance the offence committed, 
A Magistrate is not entitled to sentence a juvenile 
offender to a longer term of imprisonment than he 
would be otherwise entitled to merely because it 
would be tc his benefit to be detained in a 
Juvenile Prison. 


Appeal from sonvietion and sentense passed 
by the Fourth Presideney Magistrate, Bombay. 
JUDGMENT. 

M 01100 O. J.— If the ‘sesond aeeused is 
sentenced to be detained under rigorous 
imprisonment in the Juvenile Prison at 
Dharwar for two years, as he is a lad of 
sixteen, and the first aesused, who is an 
alalt, although he admittedly has threas 
previous sonvictions, is sentenaed to oné year’s 
rigorous imprisonment, it follows that the 
Magistrate gave the seecnd aceused a longer 
sentence besause he sonsidered that it 
would be for his bereft to remain within the 
walls of the Dharwar Inètitution for two 
years, It is nowhere laid down that a 
Magistrate has scch powers to increase the 
sentence of imprisonment on this grotnd, 
However desirable it might be for the 
Magistrates to have sueh powers, the sen. 
tenss is one under the Indian Penal Code, 
but as the rules with regard to the detention 


of a juvenile in the Dharwar Jail provide 


that no one should be admitted into the 
jail unless he has been senteused to a 
period of one yéar or upwards, the result 
ig, that in the sase of juveniles Magistrates 
inerease the sentences in many oases up to 
one year so as to enable them to be sent 
fo the Dharwar Jail instead of to the 
ordinary jail, and to that éxtént we might 
overlook the faet that they inerease the 
sentenees on juveniles beyond what the 
sentences would amount to in the edae 
of adults, in order that javeniles should 
get the advantage of being detained in 
fhe Juvenile Prison, We doubt very mush 
whether they are entitled to go beyond 
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that and to sentense a juvenile to a period, 
as in this oase, of two years, merely 
besause they think that sush detention 
would bs tao the benefit of thse asonsed. 
We have to sonsider "in the firat instanoe 
the offense committed. Olearly, sinea the 
first asensed, who wag not only an adult 
but also had been previously aonvisted, 
only got one year’s rigorous imprisonment, 
ths sesond assused would, in the ordinary 
esurse, have been sentenced to less than 
one year. For these reasons we thiok the 
sentence must bs redused to one year, 
Suiy, J.—{ agree. 


Z, K, 
Sentence reduced. 


PATNA HIGH COURT. 
Criminal Rersrgxce No, 40 or 1920. 
May 14, 1920, 
Present :—Mr. Justiee Sultan Ahmad, 
DAMODAR DAS—Appticant 
versus 
EM PEROR—RespoxpDeyt.: 
Criminal Procedure Code (Act V of 1898), s. 263 
—-Convictions, reason for, necessity of—Revision— 
Penal Code (Act XLV of 1860), s. 447—Trespass— 
Offence, ingredient of—Intention, 


Under section 263 a Magistrate must give the 
reasons, though briefly, for justifying . the conviction. 
Convictions are revisable .by the Superior Court, 
and the Superior Court will always insist on hav- 
ing materials before it so that it may be in a 
position to say whether the conviction is proper or 
not. | 

The main ingredient of an offence under section 
447, Indian Penal Code, is that the trespass must be 
with the intention of annoying or insulting some one 
or must be with the intention of committing an 
‘offence and where there is nothing in the order of 
a Magistrate convicting an accused for criminal 
trespass which would show the intention of the 
accused, the conviction cannot be sustained, 


-Criminal referense by the Sessions Judge, 
‘Onuttaek. 
' The Assistant Government Advosate, for 
the Crown. 

JUDGMENT.—This is a referense by the 
Sessions Judge of Outtaek, resommending 
‘that the eonvietion of the aeeused under 
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sestion 448 of the Indian Pensal.Code by the 
Daputy . Magistrate be quashed. The trial 
was summary, but it appears to mo that the 
ordér of tha Depnty Magistrate does not 
comply with the provisions of sestion 263 
of the Code of Criminal Prosedura. It must 
bs remembered that the summary prosedure 
provided for in Chapter XXII of the Code 
of Criminal Prosedure is not to basome too 
Bammary, Under sestion 263 the Magistrate 
must give the reasons, though brisfly,for justi- 
fying the sonvistion. The only reason that I 
find in the order that he has passed is that the 
acoused is guilty under sastion 447, If that 
were suffisient, then no other reasons justifying 
the sonvistion could possibly be given. - Oon- 
victions are revisable by a Superior Court, 
and the Superior Court will always insist on 
having materials before it so that it may 
be in a position to say whether the convistion 
18 proper or not. The main ingredient of 
section 447 is that the treapass must be 
with the intention of annoying or insulting 
some one,.or must be with the intention of 
sommitting an offense. There is nothing in 
the order of the Magistrate which would 
show the intention of the assused, That not 
having been found, the convistion for sriminal 
trespass is‘ an impossibility. At the highest 
it ean ‘bs said that the aseused trespassed 
into the room of the Sub-Inspestor, but that 


‘would be sriminal trespass if the criminal 


intention of the aceused is slearly found. 
Therefore, [agree with the learned Sessions 
Judge that the sonvistion of the acsused 
ia not maintainable and, therefore, direst 
that the fine, if paid by himself, must be 
refanded, the eonvietion baing quashed. 


J. P, & u. I. 


Conviction quashed. 


Vol, LXV] 


NARINJAN SINGH ©. EMPEROR, 


LAHORE HIGH COURT, . 
(RIMINAL Revision Perrrion No, 738 or 1921. 
SO November 4, 1921, - — 
Present: - Mr. Inatios Harrison: 
NARINJAN SINGH awp ANO[HeR— UJNYICT3 

-PETITIONERS 
versus 

EMPHROR—Responpent, l 
` Arms Act (IX of 1878), s. 19 (£)—Arms —Possesston 
~-Chhavi found in bed of two persons in third 
person’s house, > 


Two persons were lying on a bed in the house 
of a third person and a chhavi was- found in 
the bedding wrapped in a piece of cloth: 

Held, that even if it were assumed that the 
chhavt did not belong to the owner of the house, 
these two persons could not be convicted of an 
offence under section 19 of the Arms Act, inasmuch 


as it could not be said which of them was actually . 


n possession of the chhavi. 


Petition, under section 439, Criminal Pro- 


‘sedure Code, for revision of the order of the ` 


Seasions Judge, Amritsar, dated the 29th 
Maroh . 1921, f 
trate, First Class, Amritsar, dated the 28th 
February 1921. ` 


Lala Gopal Chand, for the Petitioners, 


JUDGMENT.—The fasta are that the 
two sesused were found lying on a bed in 
the house of one Chanhan Singh and in the 
bedding a chhact was found wrappsd in a 
loth. Both have bee sonvisted of being 
in possession of the chhavi. The sonvistion 
eannot stand, as it is iinpossible to say which 
of the two was actually in possession, even 
if it be held to be proved that Channan 
Singh was not the owner. 

Í asoept the applisation and segait both 
gocused. ~ 


——— 


T 


Application accepted. 
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affirming that of a Magis. ` 


447 
JUGGAN V, EMPEROR, ~ 
ALLAHABAD HIGH COURT. 


Carmina Rererence No 472 or 1921, 
R August 13, 1921, 


Present:—Mr. Justise Sulaiman, - - * 
J UGGAN—Ac0useD— PETITIONER 
` versus 


EMPEROR—Oprprosrte Party. — 


U. P. Municipalities Act (II of 1916), ss, 814, 333 
—Tahsildar sanctioning prosecution— Conviction, lega- 
lity-of-—Irregularity ın sanction, whether cured 
Criminal Procedure Code (Act V of 1893), 8. 527, 


A Tahsildar acting as officer in charge, Municipal 
work, under section 333 of the U. P, Municipali. 
ties Act cannot sanction a prosecution under seo. 
tion 183 of the U.P. Municipalities Act and a 
conviction based on such a sanction is illegal, 
[p. 448, col. 1.) 


An irregularity in a sanction, as required by 
section 314 of the U. P. Municipalities Act, cannot 


. be cured . by the provisions of section 537 of the 


Criminal Procedure Code, which are not applicable 
to the sanction under section 314 of the U, P, Muni. 
cipalities Act. [p. 448, col, 2.] 


Criminal reference made by the Distrist 
Magistrate, Meerat, dated the 2nd July 1921, 


JUDGMENT.—This is a referense under 
section 438 of the Oriminal Prosedura 
Oode by the Distriet Magistrate of Meerut, 
It appears that while Barant was a notified 
area, Juggan asosueed applied to the Noti. 
fied Area Committee for permission to 
build a wall. On the 9th of January 


. 1921 the Committee by a resolution ordered 


that a space of 93 feet should be left 
between the wall and an adjoining drain. 
On objections having been raised by the 
acensed and a report having been salled for, 
the Committee by a seeond resolation, dated 
the 16th February 1921, modified its pre. 
vious order and redused the width of the 
open spase from 9% feat to 5 feet, The 
aesused, however, built the wall without 
leaving the required space of 5 feet. Tho 
Notified Area Committee seeordingly on 
the 26th of Mareh 1921 issned a noties to 
him to remove the wall within ffteen 
caye. After this, the notified area wag 
sonverted into a Munisipality with offeet 
from the Ist of April 1921. The seeused 
replied to the noties, saying that the land 
was his own and intimated that he would 
institute a suit in a Civil Oourt. On the 
15th of April 1921 the Tahsildar; pur. 
porting to ast under sestion 333 of the 
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Maniosipalities Aot; II“ of 1916, as the 
offiser in charge, Munisipal, work, sanationed 
prosesution under seotion 185 of the Mani- 
sipalitics Aot., 


# Tbe learned Magistrate did not aseept 
the Committee’s case that a public right 
of way existed over the land which was 
to be left open; on ths other hand, he 
fonnd that the land did not balong to tha 
Committee at all, but was tha private. prop. 
prty of the acoused aud, in fast, consider- 
ed that the order of the Committee was 
not -justifiablé6. He, bowever, sonvisted tha 
Acònged as, in his opinion, he bad oontra. 
Yoned the order cf thé Committee, and 
eenterced him to rey a fire of Re, 20. 


On the 15th of April 1921 the Notified 
‘Area Committee bad ceased to exist and 
the Munieipality had some into existase, 
but there is nothing on the resord t9 show 
that this was so. 


In my opinion this reference must bə 
aseapted and the oonvietion set aside, 
There is, in fast, no evidence to show 
that the Tahsildar bad been empowered 
under sestion 333 of Ast IE of 1916 to 
exersise the powers of the Board. Bat 
assuming that he had such powers, in my 
opinion, be would have no aathority under 
gestion 333 of Aet IL of 1916 to sanation 
aprosesution. Under that sestion his rowers 
are limited and he ean exereisethem only (1) 
for the purpose of msking preliminary arrange- 
ments for the holding of first elestions or 
otherwise, and (2) generally of expediting 
the assumption by the Board of its duties 
when established. It is quite elear that 
sanetioning a proseeution ia neither for the 
purpose of making preliminary arrangements 
for the holding of first elections, nor is it 
any step towards ex pediting the assumption by 
the Board of its duties when established. Seo- 
tion- 333 of the Munieipalitiss Aot, II of 
1916, therefore, gave him nosuoh powaér. 
Under seetion 314 of that Ast it is pro- 
vided that “no Oourt shall take sognizanes 
of any of the offences punishable under 
this Aot or under any rule or bye-law, 
exeept on the aomplaint of, or upon in- 
formation reesivad from, the Board or some 
person authorized by the Board by general 
gr special order in this behalf,” It, there- 
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fore, follows that without a proper fane. 
tién the oonvistion was illegal, The ir» 
regularity in the sanotion, as required by 
seoticn 314 of the Aot, cannot be sured’ by the 
provisions of sestion 537 of the Code of 
Uriminal Prosedare, which are not applicable 
to the sanction under this gestion, 


There are other legal objections also, 


fòr instance, (1) that the order of the 


Committee requiring the appellant to leave 
a spase of 5 fee! wag in itself illegal, 
inagmush as the previous resolution had 
been passed within six months of it and 
the Oommittes eould not modify its own 
resolution within thatperiod, and (2) that 
thera is nothing 01 the recard to show that 
there are any regulations under whieh the 

oard is empowered to prohibit the erestion 
of a wall on private land and not abutting 
on a publie street. In the view whish I 
have taken as to the want of a proper 
sanction if is unnecessary for me to ga 
into these other questiona. 


I assordingly aosep$ this referenes, sat 
aside the sonrvistion and sentensas and 
direst that the fine, if paid, be refunded. 


J. P, & N. H. , 
Conviction set aside. 
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DAL CHAND v. SITA BAM, 


‘OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secon Orvit Apemat No. 226 or 1920, 
February 9, 1921. 

Present:— Pandit Kanhaiya Lal, J. O. 

DAL CHAND— DEFENDINT-— APPELLANT 
` VETEUS 

SITA RAM AND GTHERS— PLAINTIFES— 


RESPONDENTA, 

Mor — simple—Mortgage to be converted into usu. 
fructuary-—-Possession not delivered—Simple mortgage, 
whether can be emforced-— Interest not to cease from date 
mortgagee to obtain possession—Mortgagee, position 


of. 


If a mortgage is — a simple mortgage, 
liable to be converted into a usufructuary mort- 
gage. after the expiry of a certain period, the 
— can fall back on the simple mortgage 
and enforce it in case the mortgagor does not fulfil 
oe ee as to delivery of possession. [p. 450, 
col. J, 

lingam’ Krishna Bhupati Deva v, Maharaja Manya 
Sultan Bahadur of Vizianagram, 10 Ind. Cas. 272; 8 
A. L. J. 694; 15 0. W. N. 441; 9 M. L, T. 445; 12 0. 
I, J. 584; 13 Bom. L, B. 447; (1911) 1 M. W. N. 429; 
2t M. L, J. 1147 .P, O.) and Lalta Prasad v. 
nai, Lal; 19 Ind. Cag, 748; 16 O, O. 90, referred 


ar ‘mortgage provided that the mortgagor shall 
re-pay the mortgage money ata certain rate of 
interest’ within three years, that the interest 
shall be payable yearly; and: that if for two con- 
secutive years the interest due remained unpaid, 
the mortgagee would be entitled to obtain pogses- 


sion of the mortgaged property in lieu of the. 


pringipal sum secured by. the mortgage subject to, 
the condition.that in the event of his, getting pos- 
session of the mortgaged. property, the liability of. 
the morigagor for interest on the principal money 
shall cease and the profits of the mortgaged prop-, 
erty .shall goto the mortgagee. The- interest for, 
two consecutive years; was not paid to the mort- 
gagee and the mortgagor did not deliver possession, 
oyer the mortgaged property: 

. Held, that the mortgagee. could not be disallowed 
interest: from the date when he became entitled to 
claim possession, , [p. 449, col. 2.] 

. Sundar Det ¥. Baldeo Bakhsh Singh, 28 Ind Cas, 
161;18.0. ©. 10;20. L. J. 165 and Mata Din v. 
Sheikh. Ahmad Ali, 24 Ind, Cas. 874; 10. L. J, 263, 
distinguished from. 


' ı Appeal from a deerea of the Additional 
Subordinate Judge, Hardoi, dated 23rd 
April 1920, eonfirming that of the Munsif, 
Hardoi, dated 28th July 1920. 


_ Mr, Ishré Prasad, for. the Appellant, 
“Mr, H, K. Ghosh, ‘for i Nos. 1 
to 3. 


PEN GN — arises out of 
a suit brought by the plaintiffs-respondents 
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for the redemption of a mortgage effeated 
by Pragdat in favour of the defendant- 
appellant on the 15th February 1910. 
Pragdat died, leaving a widow, Musamrat 
Piari, who "subsequently mo.tgaged the 
property with the plaintiffs on the 22nd 
July 1918. 

The mortgage, which is the subject of 
redemption, provided that the mortgagor 
shall respay the mortgage money with 
interest at Ra. 1-4-0 per cent. per mensem 
within three years, that the interest afore- 
said shall be payable yearly, and that 
if for two oonsesutive years the interest 
due remained unpaid, the mortgagee would 
be entitled to obtain’ possession of the 
mortgaged property in lien of the privoipal 
sum seeured by the mortgage subjest to 
the condition that in the event of his 
getting -possession of the mortgaged property 
the liability of the mortgagor for interest 
on the prinsipal money sball esase and the 
profits of the mortgaged property shall 
go to the mortgagee. There was a further 
eondilion ‘that whatever interest might 
remain due till sueh delivery of possession 
shall earry sompound interest at- the same 
rate till the :edemption of the mortgage. 

The mortgagor did not deliver possession 
over the ‘mortgaged properly. The mort- 
garees cotiseqnently elaim interest on the 
entire principal money from the date of 
the mortgage. The Oourts below have 
disallowed interest on the principal money 
from the date when the mortgagees be- 
same entitled to claim possession, They have 
relied .in support of their desision omr 
Sundar Dei y. Baldeo Bakhsh Singh (1). 
That was a oase in whieh the mortgagor 
had agreed to pay the -mortgage money 
within three years with interest at 2 per 
eent. per mensem payable half yearly and 
in ease:.of default of payment of the said. 
money within that period to put the 
mortgagee in possession of the morigaged 
property for four years, and had further 
agreed that if he failed to pry the 
mortgage money within the extended period: 
the mortgagee shall be entitled to elaim fore- 
closure, The mortgagor, however, did not 
deliver’ possession and was; therefore, held 
liable for interest for seven years but for no 


(1) 28 Ind. Oas. “161; 18 0, 0, 1020. L. J, 
165, 
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interest thereafter besause the remedy gagee shall be entitled to á deeree for sale 


provided by the deed of mortgage after 
the expiry of seven years was that the mort. 
gagee should obtain foreslosure. For the 
period during whioh the mortgagor had 
agreed to give possession but had not 
done so the mortgagee was allowed full 
interest, That desision does not, therefore, 
help the plaintiffs, On the other hand, 
as pointed out by their Lordships of the 
- Privy Counsil in Zingam Krishna Bhupati 
Deva y. Maharaja Manya Sulian Bahadur of 
Visianagram (2) where the mortgagor under- 
- takes to deliver possession after a eertain 
period but does not do so, the mortgagee 
is entitled to enforee the initial terms of 
his mortgage independently of the position 
whioh would haya been sreated had sueh 
possession been delivered. If the mortgage 
was originally a simple mortgage, liable 
to be converted into a usufruatuary mort- 
gage at the expiry of a eertain period, 
the mortgagee san fall baek on the simple 
mortgage and enforee it in ease the mort» 
' gagor does not fulfil the obligation, he 
had undertaken. In Lalta Prasad y. Bort 
Lal (3) it was held in somewhat similar 
sirenmstanees that if the mortgagor failed 
to deliver possession the mortgage would 
sontinue to retain ita 
simple mortgage and. a. deeree for sale 
would, therefore, be permissible, 

The learned Counsel for the plaintiffs- 
respondents has also referred to the desision 
in Mata Diny. Sheikh Ahmad Ali (4) but 


` in that ease the mortgage was from its very 


ineeption a usufrustuary mortgage. 

The appeal is, therefore, allowed and the 
defendant-sappellant will be awarded 
Rs, 1,324-1-6 on sesount of interest from 
the 15th February 1912 up to the date of 
the institution of the appeal in this Oourt 
with further interest thereon at the sti- 
pulated rate from the date of the appeal 
till six months from this date. In oase 
of non-payment of the amount awarded 
by the Oourts below and of the further 
amount awarded by this Court the mort- 


(2) 10 Ind. Oas. 272; 8 A. - J, 594; 15 0. W., N. 
ddl; 9 M. L. T. 445; 18 0. L. J. 684; 13 Bom, L, R. 


447; (1911) 1M. W. N, 429; 21 M, L. J. 1147 
P. - 


0.) 
(3) 19 Ind, Cas. 748; 16.0. O. 90. 
(4) 24 Ind. Cas, 874; 1 O. L. J. 268. 


oharaeter of a. 


for the entire money due on the said 
mortgage on the date above mentioned 
with future interest thereon at 6 per oent, 
per apnum from the said date till payment. 
The deerea shall be framed in terms of 
Order XXXIV, rule 7 of the Code of Civil 
Prosedure. The defendant-appellant shall 
get his costs here and aun from the 
plaintiffa respondents. 


J. P, 
Appeal allowed, 


— 


k] a 


LOWER BURMA CHIEF COURT, 
Oivit MISCELLANEOUS ÅPPLICATION 
No. 25 or 1920, 
May 16, 1921. 
Present:—Mr. Justise Maung Kin 
and Mr. Justise Duskworth. 
PONNAMM AL — APPELLANG 
tersus 
Tage BANK or RANGOON AND ANGTHER-—— 
RESPONDENTS. 
Civil Procedure Qode (Act V of 1908), O XLV, 
#. 7T-Appeal to Privy Council ~ Security, extension of 
time for depositing — Cogent reason, _ 


Where a purty who has obtained leave to appeal 
to His Majesty in Council applies for an extension 
of the prescribed period of six weeks for furnishing 
the requisite security and depositing costs, he is 
bound to show that during that period he exercised 
due diligence in endeavouring to obtain the neces.: 
sary money: the mere statement that he has been 
trying to raise a loan and has failed will not be. 
cousidered a “cogent” reason for granting an extens 
sion within the meaning of the Privy Council ruling 
in Barjore v, Bhagana (1).[p. 452, col. 1.] 

Burjore v. Bhagana, 10 O. 587; 11 I. A. 7:8 Ind. 
Jur. 216; 4 Sar. P. O, J, 498; Rafique and Jackson’s 
P. C. No. 76; 5 Ind. Dec. (N. 8.) 373, Rangasayt v. 
Mahalakshmamma, 14 M., 391; 6 Ind, Deo. (N. 8.) 274: 
Bagga v, Salihon, 6 Ind. Cas 723; 44 P, R, 1910; 
70 P. W. R. (1910); 118 P.L. R. 1910 and Roy ` 
Jotindra Nath Chowdhury v. Rai Prasanna Kumar 
Banerjee Bahadur, 11 O. W., N. 3104, referred to, | 


Mr, Natdu, for the Appellant. 

Mr, Lentaigne, (Jr.), for Respondent 
Wo, i 

JUDGMENT,—The applieant was granted 
loave to appeal to His Majesty in Oounsil on 

be 2lst Marsh 1921, 

On the 2nd May 1921 she filed an appliea- 
tion, supported by an affidavit, praying that 
-9 100. 687 11 È A M; 8 Ind. Jar, 216; 4 Bar, P, 


0, J. 498; Rafique & Jackson’s P, O, No, 76; 5 ‘as 
Deo, (N. 8.) 373, ; 
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the time for furnishing seaurity and de- 
positing sosts may be extended for a 
further period of one month, Six weeks 
allowed by Order XLV, rule 7, of the Code 
of Oivil Prosedure expired on the 3rd May 
1921, The application was heard on the 
9th following, In her affidavit sworn on 
the 2nd May 1921 the applieant says that 
she owns a pieae ofland measuring about 
64 acres and worth over Rs. 30,000, and 
that she has been trying to raise a loan on the 
seourity of this land to enable her to make 
the neosessary deposit in this ease, but that 
she has not so far susceaded. She further 
says that owing to old age and illness she 
has not been able to go about and raise a loan 
for the past three weeks. The applieant 
‘was present when the appliesation was 
heard, and although she was said to be 64 
years of age,she appeared to be very well 
preserved, and we same to the sonalusion 
that, in spite of her old age, she was strong 
enough to go about, As to her alleged 
illaess- thera is only her affidavit and 
nothing else to support her. Thea statement 
that she has been trying to raise a loan on 
the security of the land is also nuneorro- 
borated, and she does not show in her 
affidavit what steps she had taken to raise 
the necessary money, so that the Court may 
be in a position to determine whether she has 
been diligent in due time to be prepared to 
lodge the deposit within the limited period. 
So that thereis only her bare word that she 
has been trying to raise a loan. One would 
have thought that it woald ke easy to raise 
Rs, 5,000 on the seaurity cf a piese of land 
-worth Rs, 30,000 and that if by any shaneo 
any diffoulty arose, the applisant onght to 
have explained the nature of that diffisulty 
tothe Oourt. Theapplisant does not refer 
to any arrangement she had made within 
the pressribed period for obtaining a loan 
whieh fell through from some eause for whieh 
she was not to blame, 

In Burjore v, Bhagana (1) their Lordships 
of the Privy Counail laid down that the 
Court has the power to extend the time, but 
that it ought not to do so without some 
sogent reason. i 


(1) 10 0. 557; 11 L A. 7; 8 Ind. Jur. 216; 4 Sar. 


„P.O. J. 498; Rafique and Jackson’s P, O. No. 76; 5 . 


Ind, Deo. (N. 5.) 378. 
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In Venkatachalam v. Mahalakshmamma (2) 
reported at the foot of the report of the 
oase of Rangasayé v. Mahalakshmamma (3), 
it was held that the “ eogent reasons referred 
by the Privy Oounsil [in Burjore’s case 
(1)] must be sush as would lead the Court to 
bslieve that the party was diligent in due 
time to be prepared to lodge the deposit 
within the limited period; and that he was 
prevented from making his deposit. not owing 
to absence or dffienlty of getting funda but 
owing to some eireumstanoe assidental or 
otherwise over whieh he had no sontrol, or 
owing to mistake whieh the Court would oon. 
sider not unreasonable or oansed by negli- 
genase.” In Rangasays’s case (3) Muttusami 
Ayyar, J., held that it is nesessary for the 
petitioner to show that he was diligent in 
due time to be prepared to lodge the deposit 
within the limited period. The fasts 
allaged were that the petitioner had letters 
in his possession from sertain persons who 
promised to lend, if be waited till the jaggery 
season in the losal market, bnt there was 
nothing to show that he had applied to them 
for loane in sufficient time before the expira» 
tion of the preseribed period, The learned 
Judge-held that a mere promise by the. peti- 
tioner’s friends to lend on the arrival of a 
partisular season is not a sufficient sause for 
extending the preseribed time. Best, d.. 
observed that on the fasts he would have held 
that suffisiently sogent reasons had been 
shown for the extension of time, but felt 
bound by the ruling in Venkatachalam’s case 
(2). He farther said: “It seems to mo that 
absence of funds or difficulty in raising 
the same, if true, is a very sogent reason for 
granting an application sush as the present 
one fer extending the time and aesepting the 
money now brought into Court.” 

In Bagga v. Salihon (4) Johnstone and 
Chevie, JJ., held that the interpretation of 
the Privy Counsil oase by the Madras High 
Court in Venkatachalam’s case (2) is a mere 
gloss upon the ruling of the Privy Oouneil, 
and that it is not a nesessary sonsequenee of 
that ruling, and they deslined to sesept it. 
The fasts of the Punjab ease are that three 
days before the date on whieh the preseribed 
time expired an applisation was made for an 


{8} 14 M. 861; 6 Ind. Dee, (N. 8.) 274. 
(4) 6 Ind. Oas. 723; 44 P, R.1910; 70 P. W, R, 
1910; 118 F, L, Be 3910, = 
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extension on the ground of poverty, At the ex- 
piration of the period more than three fourths 
of the amount had been deposited in Court. 
The learned Judges held that the applicant 
bad shown due diligense by having paid in 
three-fourth ofthe mony required, and they 
beld that suffisient reasons had been shown 
for extending the preceribed period. 

In Roy Jotindra Noth Chowdhury v. Rat 
Prasanna Kumar Banerjee Bohadur (5) the 
ground for the extension the petitioner asked 
was contained | in the following paragraph of 
the patition : :— That your petitioners ex- 
peated that the said amount of Rs. 2,460 
would eome to them from their Zemindari, 
but instead of that amount the sum of 
Rs. 2,00 reached- them during the Christmas 
vasation.” Maalean, O.J., who delivered the 
judgment of the Court abid: ‘ There is no plea 
of : poverty. The applicants knew on the 
lth November that they must find the 
money within sis weeks: there is ro sase of 
mistake or surprise: and the paragraph 1 
have cited is very vague as to dates. The 
petitioners are Zsmindare, end there is 
nothing tö indieate that if they had given 
proper direations, they oonld rot have 
obtained the:whole amount from the Zəmin. 
dari, In’ tkése csirsumatanses oan we cay 
that any eogent reason has been showr? 
I think not.” - 

“In the present ease the applisant bas not, 
as Wwe sdid before, given any faats irom 
whish we may draw the inferense that ahe 
had been diligently endeavouring to get the 
nesessary amount by. raising a loan on the 
aeourity of her land. She bas not spoken as to 
any arrangement, whieh she had made, felling 
through for some reston for whish she was 
not to blame. The prescribed period of 
six weeks is‘ordinarily sufficient for raising 
fonds on eredit. Therefore, an applisant 
who asks for an extension of the time is 
bound to show that during that period he 
exercised due diligence in endeavouring to 
obtain the neeessary money. The mere 
statement that she has been trying to raise a 
Joan and bas failed, as the applieant in the 
present ease has said, will not be oonsidered 
to be a snffisient or, to ase the word used 
by the Privy Oonnoil, “aogent” reason. 

We will, therefore, rejest the spplieation 
with aosta; Advõeste’d fee two gold mohurs. 

W. O. 4. Application rejected, 

(5) 14.0. W. N. 1404, 


OUDH JUDICIAL COMMISSIONER’S . 
COURT. 
First Civiu Arpeat No, 22 or 1920, 
Jane 21, 1921. 

Fresent :— Mr. Wazir Hasan, A. J. O. 
MUHAMMAD HAMIDULLAH KHAN— 
Darenpaxt— APPELLANT 
versus 
Musammat FAKHRJAHAN BEGAM 


— PLAINTIFF — RESPONDENT, 
Cause of action, definition of—Marriage, dissolution 
of, suit for—Dtvorce, declaration of, suit for — Oon- 


jugal rights, restitution of suit for—Limitation Act 


(IX of 1908), s. 28, Sch. I, Art. 120, 


A cause of action includes every fact which it 
would be necessary to prove, if traversed, in order 
to ee a plaintiff to sustain his action. [p. 454, 
col | 

In 1912 defendant, husband, filed a suit against. 
plaintiff, his wife, for restitution’ of conjugal rights. 
The plaintiff pleaded divorce and oruelty. The suit 
was dismissed on the ground of crnelty but no 
specific finding was given on the question of divorce. 
The plaintiff thereafter sued for a declaration that 
the relationship of wife and husband between the 
parties ceased to exist in consequence of: a divorce 
effected by the defendant and in the alternative for 
a decree for dissolution of the marriage and the 
cause of action was stated to have arisen on the 
date on which the Appellate Court delivered its 
judgment in the previous sait. The defendant 
denied the alleged divorce and cruelty and pleaded 
limitation: 

Held, that the opinions expressed in the judgments 
of the previous litigation as to the affirmation of 
cruelty and the negation of divorce could not form 
a cause of action for the present suit of the plaint- 
iff and that any admission of evidence of acts of 
cruelty and of divorce other than the acts and the 
divorce mentioned in the plaint would amount to a 
departure from the cause of action on which the 
suit was brought and that the plaintiff could not 
prove them. [p. 454, cols. 1 & 2,] 

As a suit for dissolution of marriage or for a 
declaration as to an accomplished divorce is essenti- 
ally different in canse of action from a suit for 
restitution of conjugal rights, the former suit does 
not fall within the purview of section 23 put is 
governed solely by Article 120, Schedule I, of the 
Limitation Act. [p. 454, col, 2. 

Binda v. Kaunsilia, 13 A. 126; A. W, N. (1891) 18; 
7 Ind. Deo, (N. s.) 79, distinguished, 


Appeal from a desree of the Offisiating 
Subordinate Judge, Sitapur, dated 12th 
Jannary 1920. j 

Menara, 4, P. Sen and Muhammad Wasim, 
for the Appellant, 

Messrs. Shahenshah Husain Rizwi and Wasi 
Hasan, for the Respondent. 

JUDGMENT. -This is an appsal from the 
Gearee of the Subordinate Judge of Sitapur 
dated -the 12th January 1920. The suit, 
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out of whieh this appeal arises, was bronght 
by the plaintiff-respondent, Muzammat Fakhr- 
janan Bogam, againat the defandant appa: 
lant, Mabammad Hamidullah Kio, for a 
daslaration that the relationship of wife and 
husband between the parties seased to exist 
in sonssquansa of a divorea effsstad by the 
defendant and in the. alternative for a desree 
for dissolution of the marriage. The lower 
Ooart rejested the deslaratory relief asked for 
but has granted a desraa for dissolation of 
marriagsa. The appeal qaastion: the validity 
of such a deeree, 

The plaintiff's oaza is that sho was married 
to the defendant in Novembar 18/34 at 
Akbarpur, in the Distriet of Sitapar, that 
subsaquent to tha marriage diffarensas arose 
batween the parties, that eventually the 
behaviour of the defendant towards the 
plaintiff was of positively arus] sharaster and 
that the defendant divor3ai tha plaintiff on 
assount of her refusal t2 gə bask to his houss. 
The asts of the defendant, whish amoant- 
ed to eruslty, and the alleged divorse, 
all happened admittedly prior to Dicamber 
It appears thaton the 19ih Dasember 1912 
the defendant filed a suit against the plaintiff 
for restitation of sonjagal rights. The lady 
in Her defensas to the anit set ‘up: the plea 
of divoroa and the eruel treatment to which 
she had besn subjestad by the defendant ag 
grounds whish would justify the Oourt in 
refusing the relief of the restitution of 
eonjagal rights, whioh the husband had 
asked for in that anit, That suit was dismissed 
by the Snobordinate Judge of Sitapur on the 
10th Marah 1914 and his jadgment was 
upheld by the Distrist Jodge of tha same 
plase on the 19th November 1914, The 
findings of the Court of firsat instanee were 
that the alleged divores was not proved and 
that the eruelty was proved. ‘The Oourt of 
Appeal did not giye any spzsifie finding on 
the question of divores bat agreed with the 
Court of first instanea on the question of 
erneliy. The awase of nation for the pre:ent 
suit is stated in the plaint to have arisen on 
the 19th Novambar 1914, the date on whioh 
the Coart of Appeal in the previous suit 
delivered its jadgmoent. The defendant in 
his defense to the prasent anit denied the 
alleged divorse, H3also denied sruəlty and 
pleaded tha’ the suit so far ag it ssaght the 
dissolation of marriage on the geoand of 


sruslty w33 not maintainible and that both 
the rglieafs of the daslarasion a3 regards 
tha diyorsa and tha dissslution of marriage 
on the basis of oruelty were barred by 
limitation. 

The lowar Court has hald that the plaintiff 
is e3tapyed from re-opening the issue of 
divorse by reason of the judgment in the 
praviou3 litigation and that the defendant 
is also estopp3d by the same judgmont from 
re-opening the queition of tha fastam of 
eraelty. I: has rejeeted the plea of limita. 
tion and granted a desres for dissolution of 
marriage on the ground of eraslty as alraady 
indisated. The adpeal raises two substantial 
questions of law:—-(1) The wholo suit is 
barred by limitation and (2) ths gaib for 
disaolation of marriage on the ground of 
sruslty is not maintainable, The respondent 
has shallonged the vatility of the fnlinz of 
res udioita on the quastion of diyorsa under 
tha provisions of Order XXI, rule 33, of tha 
Coie of Oivil Prossdare. I propose to digo 
pose of the appeal as well as the objestions 
on the simple grozni of limitation, 

Tha Indian Limitation Aet (LX of 1903) 
doas not exempt suits fcr dissolution of 
mirriage brought by persons, who ara not 
governed by the Indian Divorse Act, saation 
29, sub-sestion (2), of whieh saya that 
“nothing ia this Ast shall apply to suits 
uader tha. Indian Diyoras Ast.” itis agréed 
that the prossat sait does not fall within tha 
parvyiew of the Indian Divyores Ast, If 
follows, therefore, that sestion 3 of the Indian 
Limitation Aet applies to it. Tha lower 
Oovriis of opinion that the suit is govarned 
by Artisle 12) of the First Sehedule of the 
Indian Limitation Aot, This finding hag 
been assapted by both the parties bafore me 
and in my judgment it is sorrest. As regards 
tha point cf time from whieh the period of 
limitation began to rao the lower Oourt 
observes astollows: — Following theseanthori- 
ties | think the desision of the First Court 
and the Appellata Oourt in the last litigation 
gives risa to a fresh eause of aation. Thy 
suit is, therefore, within limitation,” I am 
unable to agree with this opinion of the 
learne1 Subordinate Jadga. The eases 
quoted by him in support of his view haye 
no baaring whatsoever on the question under 
consideration. It is trus that so long as the 
right ta tis subjasi-matter ofa suit for a 


‘deslaration sabsiats every invasion of that 
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right gives rise to afresh eause of nation, 
in the present ease the grounds for the relief 
of dissolution of marriage as wellas the 
‘grounds for the deslaration as to the divorce 
admittedly eame into existence prior to the 
institution of the suit of 191%. Itis not 
alleged in the plaint or anywhere else in 
‘the proseedings that sinse the date of the 
institution of that suit, that isto asy, 19th 
Desember 1912, the defendant was guilty 
of any freah act of sruelty or that there has 
beenafresh prononneement of diyoras. In 
paragraph 12 of the plaint it is distinetly 
alleged that sinse the divores thera existed 
no sonnestion whatscever between the par- 
ties. It ip also elear froma perusal of the 
plaint that every ast of ernelty attributed 
by the plaintiff to the defendans was some 
mitted before the institution of that suit, 
This view of the pleadings was ascepted by 
the Iearned Pleader for the respondent. As 
nothing happened after the institution of 
the suit of 1912 it follows that the plaintiff's 
right to sue for the reliefs she has prayed to 
be granted to her in this suit arose on the 
eause of action furnished by the events 
which happened prior to the institution of 
the previous suit, Artisle 120 ofthe First 
Sshedule of the Indian Limitation Act (1X 
of 1908) provides a period of six years for 
a suit for whish no period of limitation is 
provided elsewhere in that Sohednule and 
assording to solumn 3 of that Artiele time 
begins fo run “when the right to sue asorues.” 
Generally speaking “tho right to sue 
= aeerues” when the cause of nation arises. 
The presise definition of eause of astion was 
Jaid down by the Court of Appeal in England 
in the ease of Read v, Brown (1). Lord 
Esher, M. R., said:—"Hvery fast whieh it 
would be neeessary for the plaintiff to prove, 
if traversed, in order to support his right to 
the judgment of the Court,” is the plaintiff's 
sauge of action. Fry, L. J., in the same 
-sase, said:— Everything whieh, if not prov- 
ed, gives the defendant an immediate right 
to "judgment, must be part of the cause of 
aetion,” and Lopes, L. J., added, “I agree 
with the definition given by the Master of 
the Rolis of a sause of astion, and that it 
-ineludes every faet whieh it would bo nases. 
sary to prove, if traversed, in order to enable 


(1) (1689) 22 Q. B. D. 128; 68 Lg 
t 60 lur T, 250; 87 W, Re 13], 


‘to the provisions of section 23 of the 


Q- B. 120; 


a plaintiff to sustain bis action.’ It is 
perfestly olear to my mind that the plaint- 
iff inthis sase in order’ to support-her right 
to the judgment of the Court must establish 
the spasifie acts of srnelty and the spesifie 
divoree, whieh she alleged in her plaint of 
the present suit. Any admission of evidence 
of acts of cruelfy and of divoree other than 
the asts and the divorse mentioned in the 
plaint will amount to a elear departure from 
the sause of action on whieh is brought the 
present suit. Nor as a matter of faet has 
any aot other than the asts prior fo the 
litigation of 1912 or any divorce alleged to 
have happened prior to that litigation been 
pleaded in this ease. The opinions expressed 
in the judgments of the previous litigation 
as to the affirmation of sruelty and the 
negation of diyoree sannot, in my opinion, 
form a aanse of nation for the present suit of 
the plaintiff. 

As a last resort it was argued by the 
learned Pleader for the plaintiff.respondeat 
that his elient’s ease was governed by sestion 
23 of the Indian Limitation Ast, He relied 
on the desision of the Allahabad High Court 
in the ease of Binda v, Kaunatlia (2). But 
that ease does not, in my opinion, furnish any 
analogy, whish may be taken as a guide for 
the desision of the question with whish I 
am soneerned in this appeal. The sase 
before the Allahabad High Court was one 
of restitution of sonjugal rights by the bus- 
band against his wife. The learned Judges 
in that ease held that Artieles 34 and 35 of 
the Second Sehedule of the Limitation Act, 
1877; did not apply toa suit bronght by a 
Hindu or Muhammadan husband for the 


‘resovery of wife and restitution of conjugal 


rights ‘but that Artisle 120 applied subject 
Ast, 
Bat a suit for dissolution of marriage or for 
a doslaration as to an assomplished divorae 
is essentially different ineause of asticn 


‘from a euit for reatitution of sonjugal rights, 


The eause of nation for a suit for restitution 
of sonjugal rights is founded ona breash of 


‘the eontraet of marriage and as observed in 


the Allahabad sase the breash sontinues so 


‘long as the person of the wife is withheld 


from the husband and he is denied the 
undoubted légal right of her conjugal society. 


ae 126; A. W, N. (1891) 18; 7 Ind, Des. 
Ni B. 
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-- This view of the cause of astion in a suit for 


E r6stitution of oonjugal rights plases it with. 


iu the purview of gestion 23 of the Limita- 
tion. Ast. The same sannot be predieated 
of a sause of aetion for a suit for dissolution 
of marriage or for a deelaration that a 
divorse had taken plase between the parties, 
It may be observed that Artisles 34 and 35 
of the old Limitation Aot have disappeared 
from the ‘new Aot (IX of 1908). The 
present suit both in respeot of the relief of 


` declaration as to the divorse and in that of 


. plaintiff-respondent’s 


diesolution of marriage is slearly barred by 
Artisle 120 of the First Sehednle of the 
Indian Limitation Aot (IX of 1908). 

The appeal is, therefore, allowed and the 
suit dismissed with 
dosts in both Courts, 


— Appeal allowed, 


Te Te, 


LAHORE HIGH COURT, l 
Seoonp OivIL Aprean No, 2067 oF 1919. 
July 12, 1920. 
Present :—Mr, Jasties Wilberforee, 
DHANPAT RAT AND ANOTHER — 
PLAINTIFFS-——-APPELLANTS 
. i - ECETF8tE 
. BADRI DAS AND OTAERS— Dernapants 


8 -= RESPONDENTS, 
, Hindu Law—Will, construction of—Bequest in 
favour of female. i 


A bequest in favour of a Hindu female must be 
construed in the same way. as any other disposition 


: af property, [p. 456, col. 2.] ; 


A Hinda testator after reciting in his Will that 
he was the- malik of his property made the follow. 


. ing bequest:—"“After my death Musammat Khushali 


will be the malik of the property and after her 
death Musımmat Parwati will be the malik of the 
property: 

Held, that the testator intended to give an 
absolute estate to Musammat Khushaliand Musam- 
mat Parwati, [p. 457, col. 1.] 

Gurmukh Singh v. Makhan Singh, 11 Ind, Cas. 846; 
61°P,.R. 1911; 147 P. W, R, 1911, Surajmani v. 
Rabi Nath Ojha, 33 A. 84; 5 A. L.J. 67; 120. W. 
N. 231;18 M.1.J. 7; 10 Bom. L, R. 59; 7 O. L. J. 
131; 8 M, L; T. 144; 35 I. A. 17 (P.C.), Fateh Chand 
v. Rup Chand, 87 Ind, Cas. 122; 88 A. 446; 18 Bom. 
DL. R. 900; 20:M, L. T.-481; 21 0. W.N. 102; 4,1, 
W. 597; ( 916) 2 M. W.N. 667;260. L. J. 182; 43 
I. A. 183 (P. 0.}, Naulakhi Kunwar v. Jai Kishen 
Singh, 46 Ind. Oas. 905; 40 A. 575; 16 A, L. J. 564, 
Sulochana Debi v. Jagattarini Debi, 53 Ind. Cas. 602; 
30 0. L. J. 51, Chidambaranatha Goundan v. Sellappa 
Reddi, 54 Ind. Oas., 524; 10 L. W., 620; 27 M, L, T. 
87, followed. 

Riia Ram v. Musammat Ved Kaur, 27 P. R. 
1893, dissented from, - 
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Ram Chand v. Dewan Ohand, 13 Ind, Cas. 671; 65 
P. R, 1912;99 P. L. R, 19:2; 209 P. W, b. 1912; 
Moulvie Mohamed Shamsool Hooda v. Shewukram, 2 
I. A. 7; 14 B.L, R. 226; 22 W. R. 4029; 3 Sar. P. C. 
J. 405; 8 Suth. P, 0. J. 48 (P. 0.), referred to. 

Radha Prasad Mullick v, Rani Manee Dassee, 35 
C. 896; 12 O. W., N. 729; 35 I. A. 118; 4M, L, T. 23; 
18 M. L. J. 297; 5 A. L. J. 480; 10 Bom. L., R. 804: 
80. L. J. 48 (P. O.) and Sasiman v. Sibnarain, 39 
Ind. Cas. 755; 1 P. L. W. 375, distinguished, 

Obiter.—If the ideas of a Hindu are naturally 
repugnant to giving an absolute title to females, 
there is nothing easier for him than to limit the title 


of a female donee. 


Sesond appeal from a deeree of the 
Distriet Judge, Jullundur, dated the 15th 
July 1919, reversing that of the Munsif, First 
Olass, Jullundur, dated the 7th of November 
1918, 

Lala Fakir Ohand, for the Appellants, 

Lala Jagan Nath for Mr, Badri Das, for the 


Respondent, 


JUDGMENT.—In this ease the reyersion- 
ers of the husband of Musammat Khushali 
respondent sue for a deslaration that a 
mortgage effested by her shall not affest their 
reversiopary rights. Musammat Khushali’s 
husband, Ralla Ram, made a Will leaving his 
property to his widow and after her death to 
one Musammat Parwatia relation, whom he 
had bronghtup. Musammat Parwati is not 
his daughter as stated by- the Distriet Judge 
but his brother’s granddaughter. She is 
dead and the property is with Mausammat 
K.bushali, and the only question for desision 
was whether under the Will Musammai 
Kbushali had inherited an absolute right in 
the property. The lower Appellate Court 
relying on Ram Chand v. Dewan Ohand (1) 
and Suraimant v, Rabi Nath Ojha (2) has 
sonsidered that the Will conferred an 
absolute title and has dismissed the suit, 
Against this desision a seeond appeal hag 
baen preferred. 

In the Will it is stated that “after my death 
Musammat Khushali will be the -owner 
(malik) of the property and after her death 
Musammat Parwati will be the owner (malik) 
of the property.” Oounsel for the appellants 
urges that in interpreting a Willof thia 
kind the ordinary notions and wishes of 
Hindus with respset to the devolution of 


(1) 13 Ind. Cas, 571; G5 P. R, 1912; 99 P. L, R, 


1912; 299 P, W. R. 1912, 
(2) 80 A.84 5 A. L. J. 67; 12 0. W, N. 231; 18 
M. L. J. 7; 10 Bom, L. R. 69; 70. JL... 181; 8 M, 


L. T 144; 35 1. A, 17 (P.30), 
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property must be taken into corsidératior, 
“Ordinarily their ideas are repugnant to 
giving ‘ female power of alienation over 
immovedble bropely, ‘espesially if it is 
eneestral nor is it 8 négessary result from 
the uze óf the term malik in reepeat of a 
Hirdu female to whom s bequest is mada 
that shé should be soncidered the absolute 
owner cf the property so bequeathed. to 
her” Rallia Ram v. Musemmat Ved Kaur (2). 
This desision was éonsidered obsolete in 
Gurmukh Singh y. Makhan Singh (4), but 
Counsel for the appellants urges that the 
learned Judges in that dase did not take into 
sonsideration another Privy Counsoil ruling 
whieh bad then been pablished, viz, Radha 
Prasad Mullick v, Ranee Mant Dasece (5), He 
urges that in this judgment their Lordships 
of the Privy Oouxeil had modified their 
views expressed in Surajmant vy, Rabi Nath 
Osha (2). He also relies upon a resent 
judgment of the Patna High Court Sasiman 
y. Sibnarein (6), I am unable to agree 
with Counsel’s sontentions. Ido not eonsider 
that Radha Frasad Mullick v. Ranee Mant 
Dassee (5) in any way modified the views 
expressed in Surajmant y. Babi Nath Ojha 
(2). It merely prceesded on its own faets 
and held that a testator bequeathing his 
property to daughters and dangthers’ sons did 
not contemplate thereby the inheritaneo of his 
daughters’ daughters, Jn this judgment it 
is ifue there is a referenee to Moulrie Mohamed 
Sham:ool Hooda v, Shewukram (7) whieh was 
followed in Rallia Ram v. Musammat Ved 
Kaur (3), but these remarks had really 
little referense tc the matter in dispnte and 
their Lordships in no way showed that they 
differed from tae desision printed in Suraj- 
mani v. Rabi Nath Ojha (2). The other 
judgment relied upon by Ccunee), tis, 
Sastman v. Stbnaratn (6), proseeds on ita 
own particular facts and is of little assistanse 
to the appellants in this osage.. 


On the other band, Gurmukh Singh v. 


(3) 27 P. R, 1898, 

(4) 11 Ind. Cás. 846; 61 P. R. 1911; 147 P. W, B, 
1911. 

(5) 35 C. 896; 12 O, W. N. 720; £5 Í. A. 118; 4 
M. L. T: 23; 18 M. L. J. 287; 5 A. L. J. 460; 10 Bom. 
L. R. 64; 80. L. J. 48 (P. 0.). 

_ (6) 89-Ind, Cas. 755; 1 P. L. W. 876. 

(7) 2L A. 914 B. L.R. 296; 92 W.R, 407; 8 

Hany I io 8 Buth POI 48 (P. 0,2). 
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Makkan Sirgh (4) — a Privy Couneil 
raling is a elear authority thata deed in 
favour of a Hindu female has to be interpreted 
in the same way as ary other deed. This 
judgment obviously represents good law and 
is in assordanse with sommon sense, for if 
the ideas of a Hindu are natvrally repog- 
nant to giving an sbeolute title to females, 
there is nothing easier for him than to limit 
the title of the female. Moreover, Suraj- 
mani v. Rabi Nath Oha (2) followed in 
that ease has been affirmed ina later Privy 
Counsil judgment: Pateh Chand v. Rup Ohang 
8). There are many other judgments 
following the same -view; see for instanse 
Sulochana Debi v, Jagattarint Debi (9), 
Ohidambaranatha Goundan v. Sellappa Reddi 
(10) and Naulakhi Kunwar v. Jat Kishen 
Sengk (11). There is, therefcre, no ground 
whatever for dissenting from the exposition 
of the law given in Gurmuth Singh v. 
Makhan Singh (4). 


Counsel for the appellants also argued 
that the law laid down in Gurmukh Singh v. 
Makhan Singh (4) did not apply to this 
ease as Musammat Khushali herself did not 
sonsider that she had an absolute title to 
the property. In 1915 she issued a noties 
to her reversioners saying that she wanted 
Rs, 600 and asked them to adyanee this 
money on the sêsurity of her property, They, 
however, refused, This offer to the revarsion- 
ers who will naturally inherit the property 
unless Musammat Khoushali alienates by 
sale, Will or; otherwise was eminently a 
proper one and in no wy proves any 
admission on her part that she had a limited 
title. 

Finally I may state that without the assist- 
ance of previous authorities the only ‘possible 
interpretation of the Will would be that the 
testator intended to give an absolute estate 
to his widow and to Musammat Parwati, 
The word malik ig used three times in the 


(8) 37 Ind. Cas, 122; 88 A, 446; 18 Bom. L. B. 
900; 20 M. L. T. 481; 21 O, W. N. 102; 4L, W. 
597; (1918) 2 M. W. N. 607; 26 O: L. $. 18% 43 I, 
A, 188 (P. O.). 

(9) 63 Ind. Cas.'602; 800. L. J. 51. 

i 64 Ind, Uas. 624 10 L. W. 620; 27 M. L. 


in 46 Ind. Ogg, 905; 40 A. 575; 16 A, L.J, 
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Will and the testator begins by saying: “Iam 
now the malik” and proseeds to baqneath 
the property to Musammat Khushali as malik 
and to Musammat Parwati as a malik, There 


eould bə no justifisation whatever for 
interpreting ona word malik in diffareat 
WASS. 


For the foregoing reasons I egres with 
the desision of the lower Appellate Oourt 
and dismiss the appeal with eosta. 

Z, K, Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Srconp Oivin Appa No. 150 or 1920. 
February 10, 1921, 
Present:—Mr. Lyle, A. J. O. 
Musammot MAKHANGS AND anoTHER— 
Poatntivres——~APPELLANTS 
versus 
BINDESHRI PRASAD AND ANOTHER — 


DaeFrNDANTS—HE8PONDENTS, 
Will, construction of —Widows, property bequeathed 
to—Transfer, absolute power of, given subject to certain 
conditions —Conditions, whether enforceable, 


The material portions of a Will were as follows: — 
“After me, the executant, no other person except 
the widows are heirs to the above mentioned share. 
Therefore, in accord with the opinion of each of 
the three widows, I do hereby bequeath my eight- 
anng share together with all the rights, recorded as 
well as unrecorded, without exemption of any 
thing or right, with power of alienation of every 
sort, to thé above named ladies, in equal shares, 
and declare that after my death those ladies will 
remain in use and ocoupation of the said share like 
myself. Inthe event of the death of any of the 
three widows her share will devolve on the two 
surviving widows in equal shares, or if only one of 
them survives she will be in full possession and 
enjoyment of the entire property. But, the con- 
dition is that if any of these widows misbehaves 
herself, thereby bringing disgracs on the family, 
she will- forfeit ‘her share, which will ‘go to the 
remaining widow or widows; and that if any of 
these widows intends to transfer the property she 
can do it only with the consent and approval of all 
or the remaining widows. Thus, whatever rights I 


INDIAN CASES. . 


— 


457 
% 


possess will be exercised after my death by the 
widows subject to the conditions imposed as above:” 
Heid, that under the terms of the above Will 
none of the ladies was entitled to transfer her 
share orany portion of it without obtaining the 
consent of her co-widows. p. 459, col, 1.} i 


Appeal from ‘a deoree of the Distriet 
Judge, Rae Bareli, dated 12th Marah 1920, 
sonfirming that of tke Subordinata Judge, 
Partabgarb, dated 17th Dasambor 1919. - 


The Hon'ble Pandit Gokaran Nath Misra 
and Babu Ishwart Prasad, for the Appellants. 
Mr. 3. N., Roy, forthe Respondents. 


JUDGMENT,.—This was a snit for 
possession of a 2annas 8 pies share in 
village Malhwa Milkia, An 8-annag share 
in this village was owned by one Har 
Sabai Ram who by a Will exeonted 
in 1894 left the property to the three 
widows of his son Payag Dat. One of the 
widows, Musammat Sukhrani, by a deed of 
gift dated the 28th of May 1912 trans. 
ferred her 2-annas 8 pies share in the 
property to her daughter's sons, The 
plaintiffa, Musammat Makhana and Bhag wani 
are the other widows of Payag Dat. 
Their elaim was that in assordaneg with 
the terms of the Will Musammai Sukhranj 
sould not transfer any portion of the prop. 
erty withont their eonsents that as their 
consent had not been obtained the deed of 
gift was invalid and on the death of Musam.- 
mat Sukbrani in assordanse with the terms 
of the Will they (the plaintiffs) were, entitled 
tc possession of Musammaé Sukhrani’s akare 

The Court of first instanee held that the 
Will sonferrred an absolute estate on eash 
of the widows to the extent of 2 annas 8- 
pies share, that any sonditiong in the Will 
restrieting the right of alienation were 
void under seotions 10 and 11 of the Transfer 
of Property Aet and that Musammat Sukhranj 
was competent ander the Will to transfor 
her shaté without the eonsent of her 
eo-widows. On these findings the plaintiffs’ 
suit was dismissed. Tho lower Appellate 
Court has coneurred in these findings and the 
plaintiffs have some to thia Ooart in sesond 
appeal, 

It ig quite slear from the definition of 
the phrase transfer of property” in seetion 
5 of the Transfer of Property. Ast that 
sestions 10 and ll of that Ast hava no 
applisation and that they apply only tn 
transfers inter vives. The sola question 
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before us is what is the eorrest interprə- 
tation of the Will left by Har Sahai Ram. 
The material portions o the Will are as 
follows: — 

“bad man “ nubty. siwar —— ke warts 
hissa mazkur-us sadar ke kos nahin hat, is 
liye... apne hissa ath anna mat tamami 
kukuk dakhili wa khartjé bila tstasnat kisi 
shat wa kag ke ba ikhtiyar intikal kar kism, 
bu ittifaq rai her seh bewagan, musammatan 
maskurain ko ba hissa masawi wasiyat karta 
hun wa likhe deta hun kt bad wafat man 
mukir musammatan Sukhrant, wa Makhant, wa 
Bhagmani upsr ath anna hissa wasiyat karda 
ke misl mere kabig wa mutsarrif rahain ~ 
Agar minjumla har seh bewagan ke kot bewa 
faut ho jawe. to hissa uska do bswag'n 
maujula ba hissa masawi lewain ya agar 
ek bhi zinda rahe to woht maliz wa kabis 
hissa ki kogi magar shart yeh haz ki minjumlat 
bewagın maskur us sadar ke kot bewa aisa 
“fail kare ki jisse nang wo nek khandan ke 
ho to woh apne hissa se mahrum ho sawegi, jo 
bewa ya bewagan maujud rahegi usko ithtiynr 
hoga ki usko hissa se mahrum kardewen—our 
agar kiss kism se intikal hissa ka karna mansur 
ho to ba titifag rat har seh bewagan ya jo 
us waqti mawud hon karen—bahar hal jo jo 
ithiiyarat mu,h ko hasit hain wohé ikhtiyar bad 
man mustr bewagan ko kasb sharayat matkure 
bila hasil rahenge.” 

: It is true that the testator deslares that 
the three ladies shall have the same powers 
ås he himself possesses over the property, 
bat he adds the words “haab sharayat 
mazkure bala,” and the dosument must ke 
read as a whole, The “conditions mentioned 
aboye” aro that if any one of the widows 
wishes to transfer any portion of the 
property she shall do so only with ‘tha 
‘gonsent of the other widows, that on the 
‘death of any one of the widows her share 
‘ will goto the surviving ladies and that if 
any ofthe ladies does any act which would 
bring disgrase on the family the others shall 
be entitled to deprive her of her share. 
There is nothing whatever illegal | in any of 
‘these sonditiona..and they ` ‘ate sondition: 


limiting the absclute right of “the ladies to 


make a disposition of the property. Tho 
Will i in effest gives the ladies a ‘Timited 


estate which on the death of two of the 


widows will ripen into an absolute estate for 
the last surviving widow. It is urged that 
the sondition requiring the gonsent of all 
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the widows to any trauefer applies -only in 
ease it is proposed to transfer the whole 
8-annas share and not toa proposed transfer 
by any one of the widows of her 2-annas 
8 pies share. 1 sannot read this meaning into 
the torms of the Will. In the first instanes 
aneh a oondition would be altogether 
superfiaous as none of the widows aould ` 
in any sase transfer more than her own 
shara of the property; and tha testator 
elearly provides that eash of the widows 
shall be entitled to a one-third share with 
power of transfer subjaet to the eonsent of 
her co-widows, “ba ikhtiyar intikal har kism 
ba ittifag rat har seh bewagan musammatan 
mackuratn ko ba hissa masawi wasiyat karta 
hun.” . 

Farthermore, immediately before the 
phrase “agar kisi kism se intikal hissa ka 
karna mangur ho” wea have the provision 
that if any. of the widows does anything 
whieh would bring disgrase on the family 
the other widows will have the right to 
deprive herof her share (unko ikhtiyar haga 
ki us ko hissa se mahrum kar dewan). It seems, 
therefore beyond question that in the 
phrase “agar kisi kism se intikal kiesa ka 
karna mansur ho” the word “hissa” refers 
not tothe whole 8 annas share left by the 
testator but to the share left to eneh of the 
widows Iam olearly of opinion that under 
the terms of the Will none of the ladies 
was entitled to transfer her shareor any 
portion of it withont obtaining the sonient 
of ber so widows, it is farther urged that 
eash of the widows has in fast been 
making tranafers without obtaining such 
eonsent, and it is urged that the plaintiffs 
are, therefore, estopped from questioning 
the right of Musammat Sukhrani to exssute 
the desd of gift without their sonsen:; I 
may note that this point was not taken in 
sither of the lower Oourts and in any sase 
it is altogether without forse, The mere 
fast that the plaintiffa have mortgaged 
portions of their shares without obtaining 
the express eonsent of Musammit Suk rani 
sannot act as an estoppel against them 
from ‘questioning the right of Musammat 
Sukhrani to exeente a deed of gift in respect 
of her share without their aonsent.. 

Ag it is admitted that the eonsent o? the 
appellants to the execution of the daed of 
gift by Musanmat Sakhrani was not obtain- 
ed ani a3 I haya held that Musammat. 
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Sukhrani under the terms of the Will had 
no power toexeonte the deed ‘of gift with- 
out the sonsentof the appellants it follows 
that the gift is invalid and that the plaintiffe- 
appellants are. entitled fo steseed. 

The appeal is, therefore, allowed, the 
decree of the lower Appellate Oourt is set 
aside and the plaintiffs-appellants’ suit is 
deəreed with sosts in all Courts, 


I. P, Appeal allowed, 
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LOWER BURMA OHIEF COURT. 
First O1vit Arrear No. 84 or 1919. 
February £22, 1921. 

Present :—~Mr. S, M. Robinson, Chief Jadge, 
and Mr. Justiee Heald, 

MAUNG TIN-- APPELLANT 
Versus 


MA MAI MYINT-~—ResponpeEat. 
Fraud- Party when may plead his own fraud— 
Fraud effectuated—Rule to be followed— Minor, whe- 
ther can take advantage of guardian’s fraud. 


Where a fraud has been effectuated, the sound 
rule is to leave tho parties exactly as they are, thet 
is to say, to leave the property in the possession 
of whichever of the two parties’ it happens to 
rest with, [p. 462, col, 1.] 

The Courts will not assist 'a party toa fraud to 
obtain possession of the -subject of the fraud. 
Therefore, .although a plaintiff will not be allowed 
to plead his fraud in, order to obtain possession of 
the subject of the frand, a defendant, who in spite 
of the frand having ‘been effectuated is still in 
possession, will be allowed to defend his possession 
by pleading the true nature of the transaction. [p. 
-461, col, 2. 

Babaji v, Krishna, 18 B. 872; 9 Ind, Deo. (n. 8) 
7EG, Mandaya v. Ma H,17 Ind. Cas, 918; 6 Bur. L, 
T. 166, Petherpermal Chetty v. Muniandy Servat, 25 
C. 661: 12 0. W. N, 562; 7 0. L.J. 528; 6 A, L.J. 
290; 14 Bur. In R. 108; 10 Bom. L. R. 590; 18 M. 
L. J, 277; 4 M. L, T. 12; 4 L. B. R. 266; 85 I. A. 99 
(P. C.), Prso Nath Koer v. Kazi Mahomed Shazid, 8 
O.W. N. 620, -Sidlingappa v. Birasa, 31 B, 405; 9 
Bom, L. R, 542, Maniram v. Ganesh, 4 Ind, Oas, 283; 
5 N., L. R. 146 and Girdharilal v. Mantkamma, 21 
A Oas, 50; 2? B. 10; 15 Bom, L. R. 805, referrod 
0, oe fs . = —— 
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Although a minor may not be answerablé for tha 
fraud of his guardian, he cannot take advantage of 
it. [p. 462, col 1.] 

Eugane Pogose v. Delhi & London Banking Co, 
Lt, 10 O. 951; 6 Ind. Deo. (N. s.) 635, referred 


to. 


. Firat sivil appeal against a deeree 
passed by the Additional Distriet Judge, 
Henzada. ' 

Mr. May Oung, for the Appellant. 

Mr, Sin Hla Aung, for the Respondent, 

JUDGMENT. 

Rostnson, O., J.—These are appeals in 
two snits which were tried together and 
may be disposed of by one judgment. 
Maung Po Saw was married first to Ma 
Net and there is one surviving son of 
this marriagé Maung Tin, the appellant 
before us. Ma Net died in Waso 1272 
B.E, sorresponding to July 1910. In Ta. 
bodwe 1272 B.E. some seven months later 
Po Sa married Ma Mai Myint. After his 
mother’s death Maung Tin went to live with 
his maternal grand-father, U San Ko, and hag 
lived with him ever sinse, Po Saw waa in 
debt to Ohetties and a suit was filed againet 
him by his Chetty oreditor on the 28th 
July 191}. This was deereed on the 2nd 
September 1911. A sesond suit was filed 
against him onthe 22nd November 1911, 
Po Saw confessed judgment, and a deeree 
was passed on the 17th January 1919, 
On the 4th July 1911 Po. Saw exeented 
three deeds of partition in favour. of his 


“sm Maung Tin who was then a minor, 


his maternal grandfather, U San Ko, aeting 
on his behalf, At the same time Po Saw 
transferred eertain other properties to hig 
sesond wife as Kanwin or a gift or settle. 
ment made on marriage. These doeuments 
were exesnted some five months after the 
marriage, and it is alleged that thiy were 
benamt transactions entered into merely to 
protect the property from being attashed 
by Po Saw’s oreditors, In exesution of 
their deerees the Ohetties attaehed the 
lands that had been transferred to Maung 
Tin and on his behalf U San Ku applied 
to remove the attashment setting up the 
deeds of partition whieh were filed in Court, 
The Ohetties on learning of these deeds 
withdrew the attashment and then prageed. 
ed to settle’ with Po Saw sompcunding 
their claims by assepting a fairly large 
redustion of the amount due. If, tho: sfcra, 
the transfers were made for the purpose 
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of defeating the ereditore, the frand ‘was 
eompletely effested;, The :sesond wife also 


applied for removal of the -attashmént so’ 


far aa the properly transferred to ber was 
sonserned. Tha properties have sll along 
remained in the possession of Po Saw and 
he has drawn and enjoyed the rents and 
profits thereof. Itis said that it was agreed 
that he should eontinue to manega ` the 
properties on behalf of his sonsnd retain 
the profits whieh were to be handed over 
to the son on his attaining his majority. 
It is not denied that tha net profits amount 
to “Re. 900 a yearand that in the six 
years preceding the suits with whieh we 
are now eoneerned only Rs. 220 had 
heen paid by Po. Saw towards the main- 
tenanee of his son. Po Saw then brought 
a suit to. have it deelared that the three 
deada~ of Fartition, were .meérely berami 
transactions exeseuted with intent to defeat 
his oreditors and were void. U San Ko 
in reply on Behalf of Maung Tin filed a 
suit for «declaration that the deeds of 
partition were valid, and for possession of 
the lands, andj for the mesne profita that 
had aserued during the time they were 
in the possession of Po Saw. The learned 
District Judge has granted Po Saw a desree 
deelaring the’deeds to be void, and he 
has dismissed Maung Tin’s suit. Appeals 
are filed from both these deerees, As re- 
gards Po Sawa suit it is not denied now 
that it must fail and should have been 
dismissed, and if it is eatablishsd that these 
dosuments were exesuted merely to defrand 
the sreditors, whieh is undoubtedly the oase. 
As regards Maung Tin’s suit it is urged 
that it ig rob open to Po Saw to plead in 
defenee his own ‘fraud and sesondly that 
the minor was no party to that fraud and 
was ignorant of it and, therefore, that his 
‘anit is not tainted and should have been 
deoreed. 

16 is perfestly clear that at the time 
these transfers were made Po Saw was 
heavily in debt. Whether he was absolutely 
insolvent or tot eannot be desided on the 
material on, the reeord bat it is elear 
that his debts were considerable and that 
the deeds of partition related to a very 
large share of his landed properties. They 
gonveyed some J05 deres ont of 135. This 
ig a mueh larger amount than the share 
-pf inheritanee to whieh Maung Tin would 
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have been entitled. Tn addition to the lands 
granted to his son other properties were ` 
granted to his wife, ard it seems perfectly 
slear from other fasts whieh sannot bs 
dispated that the trangaetions were not 
tona fide ones. The Ohetties ‘were pressing 
for payment and it was from Po Saw 
that the suggestion first same that he should 
give bis son at ones his sbara in the 
joint estate of Po Saw and his mother. 
There is the faet that for many years the 
property has remained in Po Saw’s poases- 
sion and that he has kept the rents and 
profits thereof, Had this b:en a bosa file 
transastion, it is impossible to believe that 
U San Ko would not hava taken posses- 
sion of the lands and managed them him- 
self on behalf of the minor as whose guard- 
ian he was acting. It is eertainly most 
unusual to make a settlement on the wife 
several months after marriage and if is 
quite unnesessary to do so having regard 
to the relationship whieh exists between 
a Bormese husband and wife with referense 
to their property, The deede themselyes 
remained in Po Saw’s possession and were 
apparently only banded over to -San Ko 
in order that he might effest a removal 
of the attaehmenir. After the attashments 
had been withdrawn Po Saw obtained the 
dosuments from the Court to the knowledge 
of San Ko who has allowed him to remain 
in possession of them ever sinse.. Taking, 
therefore, all the fdats into -sonsideration 
it appears that Po Saw was heavily in 
debt, that his ereditors were pressing him 
and that he made these most nnuaual 
transfers very shortly before the suits were 
filed, and we think there san be no doubt 
that these tranefers wera made merely to 
defrand the ‘éreditors by keepiųg these 
properties, if possible, out of thejr reast. 
The tranafers, therefore, were berami and 
fraudulent, and it is settled law that a 
plaintif sannot be ‘allowed to ‘sume into 
Court and plead his own fraud in support 
of the ‘wlaim that he makes. Po Saws 
suit, therefore, should obviously have béen 
dismissed and we aseept the appeal as to bis 
snit and sét-asidé the desision of the Conrt 
below with eosta in both Courts, 

As regards Maung Tin’s suit the ques- 
tion arises whether Po Saw sari bó allowed 
ts plead “that the-transaetions were benimi 
in order to defestthe apparent title sradted 
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by the deeds. In Babak v. Krishna (L) 
judgments of their Lordships of the Privy 
Oouneil were cited and held to show that 
it is open to the defendant to defend his 
possession by showing thatthe real trans- 
nation between him and the plaintiff was to 
* defrand, whether a third party or the 

defendant's oreditors generally. In Mundaya 
v.. Ma E (2) it was held that where the 
deed of sale was fonui to haye bsen exe- 
ented berami and with a view to defraud 
the ereditors of the vendors it was not open 
to the purebaser 40 resover possession, and 
in that osse if did not matter whether 
the objest of the fraudulent transfer was 
actually effeated or not. In the present 
ease as in that ease ths Court is asked 
to take the property from the rightful 
owner and hand it over tọ the bhenamidar. 
That isa different ease to one in whieh the 
real owner sues for possession whieh was the 
position in Petherpsrmal Ohetiy v. Muniandy 
Servat (3) in whieh their Lordchips of the 
Privy .OCouneil held thatthe. vendor sould 
recover the property and to hold otherwise 
would have been to allow a pretended pur- 
obaser to retain the property from the 
rightful owner when no fraud had basn 
effeated in eonsequense cf the fraudulent inten- 
tion. Again in iseo Nath Koer v, Kazi 
Mahomed Shazid (4) it was held that the 
reason of tbe rule laid down is that the 
Court will refuse relief toa party who seta 
up his own fraud and leave matters where 
they are. The same prinsiple dces not 
Lold good where the defendant in posses- 
pion seeks to ahow the real nature of a trange 
astion to defend his possession. In Sidling- 
app1 V. Hirasa (5) it was Feld to be the 
sounder polisy to asaesept the rule whieh 
will be most apt to deter persona from 


frauds of this kind. In that ease it was. 


said that “the defendant is not resisting 
the enforesment of a eontrast, but.is invok- 
ing the sid of the Court to enable him to 
eseape on the strength of his own fraud 
from the sonsequenes of the sala-deeds 


(1) 18 B. 372; 9 Ind. Des, (nN, s.) 756, 

(2) 17 Ind. Cas. 918; 5 Bur, L. T, 166. 

(3) 35 0. 651, 120. W. N. 582; 7 C. L. J, 523; 5 
A. L. J. 299; 14 Bur. L. R. 108; 10 Bom. L. R. 59); 
18 M, L. J. 277; 4 M, L, T, 12:41, B, B, 266; 35 I, 
A., 98 (P. Cô, 

(4) 8 0. W. N. 620. 

(5) 81 B, 405; 9 Bom. Lu R. 642. 
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whioh ostensibly oreate a valid title in the 
plaintiff. In thesa sirenmsatanees, it is, we 
think, by not displasing the plaintiffs’ 
apparent title that we give true effeat to 
the maxim, ‘lst the estate lie where it 
falls.’ ” There was another ground in that 
aase, vic, that it was the plaintiff's father 
and not the plaintiff who had joined the 
defendant in the frand whieh may have 
inflaenead the Oourt though it was not 
desided or made an actual ground for. the 
decision. In that ease also it must be noted 
that the plaintiff alleged that be was in legal 
possession of the lands. This ease was distin- 
guished in Mantram v. Ganesh (6) where it 
was held that the faet that a oreditor of the 
defendant has actually been defeated by the 
sale does not debar the defendant from 
pleading that the eonveyanoa was benami to 
defeat the ereditors. The maxim in parë 
delicto potier est conditio defendentis et posit- 
dentis was held to apply. It was further 
held tħat there was no reason why tbe Court 
should assist thə transferse to perpetuate 
a new fraud by giving him the property. 
Sidli: gappa's case (5) was further sonsider- 
ed in the esre Of Girdharilal v, Manikamma 
(7). In tbis`sase tbe defendant’s eredit- 


-or had not been defrauded, and it was held 


that thera was no reason why the Court should 
punish the defendant's intention to defraud by 
passing a desree against him, Mr. Justise 
Beaman, who was a party to Sidlingappa’s case 
(5), explained itby pointing out that there 
the s>ntraot was not exesntory but exeented 
and that the real baris of the desision in 
Stalingappa's care (5) was that no fraud was 
setually.cffeetuated. ; 

The balance of authority is in favonr of 
that which is, in my opinion, the true rule for 
desision in these saser, namely, that where 
the eontesting parties have been parties to the 
frand the maxim’ Lat the eatate lie where 
it falls” should ba enforeed. In other words 
that the Courts will not assist a party to a 
fraud to obtain possession of the snbjeet 
of the fraud and they will not allow him 
to sueseed by preventing the other party to 
the fraud from showing the true natura 
of the transastion. -Itis one thing to forbid 


“the pleading of a fraud to obtain an advantage 


(6) 4 Ind, Cas. 233; 5N. L. kR. 143, 
(7) 21 Ind, Oas, 50; 88 B. 10; 16 Bont. La By 
805. 
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and quite another thing to refuse to allow a 
party to the fraud to plead the true nature 
of the transastion, In the one ease the 
Courts would. be lending themselves to 
helping a party,to-a frand to obtain the bene- 
fit of his fraud, while in the other sasa it 
would be preventing a party to the fraud 
from pleading and thereby permitting a 
further fraud to be sommitted. Where the 
fraud had actually been effestuated the sound 
rule, in my opinion, is to leave the parties 
exaotly as they are, that is to say, to leave the 
property in the possession of whiehever of 
the two parties to the fraud it happened 
to rest with. --I would, therefore, hold that 
even though the fraud had been effestu- 
ated where the defendant is still 
in possession of the property the plaintiff 
-sannot be allowed.. to plead his fraud, and 
though the deeds may show a title in him 
the Oourt should not lend 
to enable him to reaover possession, and that 
to enable the Court to dispose of the matter 
with justice and-‘equity the defendant ought 
to be allowed to plead the true nature of 
the transactions This is, í sonsider, the 
view their Lordships in Petherpermal’s cose 
(3) approved. 


There remains the plea that Maung Tin. 
was & minor and was not a party to the. 


fraud. In Hugene Pogose v. Delhi & 


London Banking Oo, Lid. (€) it was laid. 


down that if a guardian whilst asting for 
a minor is guilty of a frand or illegality 
in contrasts whioh he-makes on the mincr’s 
behalf, the minor ean no more enforee 
susah contracts: than the guardian could, if 
he were seting on his own bebalf.. It may 
be true tbat no suit san be brought against 
tho minor for any fraud or misrepresenta- 
tion of whieh bis guardian haa been guilty, 
but that is a different matter, A minor 
may not be answerable on the one hand 
for the fraud of his guardian, but on the 
-other hand he oannot take advantage of 
it. That decision, as far as I know, had 
never been differed from, and in my opinion 
as U San Ko-was perfeetly aware of the 
objest with whisb-these transfers were made 
it is not open to Maung Tin by pleading 
infancy and ignorance to take advantage 
of the fraud of his guardian. These transfers 
were slearly benam: and ‘the: property in 
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these lands still remained in Po Saw and” 
as Po Saw is in possession’ there is no. 
ground whatever for desresing Maung Tin’s 
snit, 
The appeal - scone be diamissed with 
oosts. 
HEALD, J.-I ooncour. 
W. O, A. 
Appeal dismissed, 


. LAHORE HIGH COURT. 
Orvii. Appear ‘No. 463 or 1921, 
June 10, 1921. 
Present :—Mr, Justise Broad way 
: and Mr, Jusbiee Abdul Qadir. 
QOPI RAM—DEFENDANT— APPELLANT . 
- Yersus * 
AQ HHRU RAM—Pratwriee — RESPONDENT., 


Hindu Law—Will, construction of ~Devise in favour 
of widow— Estate taken, nature of. < 


A Hindu testator after reciting in his Will that 
the whole of his property was self-acquired, pros 
ceeded to devise the same in favour of his wife, 
saying that she would. be hig warisand gabiz with 
power to alienate in case of need. He went on to 
state that his wife would’ Have the same power over 
the property as he himself had : 

Held, that the wife obtained, an — estate 
in the property devised, [p. 468, col. 2.] 


Appeal from an. order. 0f the Distriat 
Judge, . ‘Ludhiana, dated ‘the 9th December 
1920, reversing that of -the Subordinate 


Judge, First Class, Ludhiana, dated the 14th 
-February 1920,. 


Lala Fakir Chand,for the Appellant. 

Pandit, Sheo Narain, R. B., for the Re- - 
spondent, ; 

JUDGMENT. The question involved in 
this appeal relates to the construstion of a 


“Will executed by one Babu Ram, a Brahman 


of Ludhiana City, on the 3lst: Desember 
1894, After earefully resiting that’ all 
his propérty was self asquired he prosseded 
to devise the same in favour of his wife, 
saying she should 
warts and gabig with power. to 


1 
i 
| 
Ls 


Vol. LXVY] : 
QOPI RAM © AOHHRU BAM, - 


alienate zarurat par (upon necessity). The 
Will provided that on the death of Musam- 
mat Kishan,-. Devi the testator’s daughter, 
Musammat Lashhmi, was to susesed and 
then it further proceeded to deoslare that 
on the testator’s death his wife should have 
all powers kulli tkhttarat misi mere kasil 
honge and that after her death hia daughter 
would have" the same power, Finally a 
provision was made to the effest that in 
the event of a son being born to him he 
(the said son) would sueseed to all the 
property. Babu Ram died ‘after having 
made this Will and was sueceeded by 
Musammat Kishen Devi who, on tha 12th 
of September 1916, sold -the house to one 
Gopi Ram. She died .on the lst Ootober 
1918 and on the 23rd Ootober 1918 one 
Aebhrn Ram, claiming to be a sollateral cf 
Babu Ram, brought the suit out of which this 
appeal has arisen, alleging that Musammat 
Kishen Devi had only a limited estate and 
was not entitled to alienate the house in 
question, there being no neeessity for the 
alienation, The Trial Court eonstrued ‘thé 
Will propoundéd as sonveying a full-estate 
to Musammat Kishen Devi and dismissed 
the plaintiff's - ‘suit on the ground that he 
had no locus’ standi to shallenge Kishen 
Devi’s alienation. Aehbru Ram thereupon 
appealed to the Distriot Judge who tock 
a different view of this doenment and 
eoming to the eonelusion that Musammai 
Kishen Devi only took a limited  esiate 
under the Will held that the plaintiff had 
a locusstandt and aeting under Order XLI, 
rule 23 remanded the ease for desision on 
the merits, 

is Against this order of — Gopi Ram 
has preferred this appeal to this Oonrt 
through Mr. Fakir Ohand who has oon- 
tended that the learned Distriet Jndge has 
missonstrued and misinterpreted the Wil! 
in question. He has drawn our attention to 
Wasir Devi v. Ram Ohand (1), Mohan Lal vy. 
Niranjan Das (2), Dhanpat Rat v, Badri Das 
(3), Ram Ohand v. Dewan Ohand' (4), Rama- 
chandra Rao v. Ramachandra Rao (5) and 


(1) 58 Ind, Cas. 988; 1 L. 416. 


(2) 60 Ind. Oas. 619; 2 L, 175, Lg. 


(8) 65 Ini, Oas. 456; 3 L. L.J. 1 
(4) 13 Ind. Cas. 671; 65 P.R. 1912; 99 P. L. R. 
1912; 209 P. W. R. 1912. 


(5) 52 Ind, Oas. 94; 42 M, 283; 36.M. Led. 306,. -: 


‘a 


— CASES. 
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Suraimant v, Rabi Nath Ojha (6), Mr. Sheo 
Narain for the respondent has not ehallonged 
the sorrestness of the law as enunsiated in 
those rulings and it is, therefore, unnesessary 
to dissussa them. 

. The question really narrows itself to 
the sonstruetion to be plased on the Will 
before us. It seems to us that the inten- 
tion of the testator was to definitely ex- 
slude his collaterals from susseeding to 
property that he himself had acquired. 
In order to give effeot to this it was 
necessary to ereate a full estate and it 
remains to be seen whether Babu Ram 
aneseeded in giving effest to his intention, 
Mr. Sbheo Narain sontended that by using 
the word warts wa qabi: Babu Ram clearly 
intended to eonvey only a limited estata 
and that subsequent expressions giving 
Musammat Kishen Devi the same powers as 
the testator himaelf possessed were not 
intended to inelude the power of alienation 
at will, We are, however, not impressed hy 
this sontention. It seems fo us that the 
expression warts was loosely used and was 
not intended to be an expression of limita. 
tion, When further the testator proceeded 
to state that Kishen Devt had full. powers 
of alienation (zarurat pur) (whieh we eonsider 
means as the need arose) and followed 
this up by a definite deelaration that she 
waa.to.be the owner in the same position 
as he himeelf was, the estate aonveyed waa 
a fuil-one, 

In. fbis view of the sase we are of 
opinion thatthe deoision of the Trial, Court 
was oorrest and we sesordingly set aside 
the order of remand passed by the Distriet 
Jadge and restore the order of the Tria] 
Court dismissing the plaintiff's sait. The 
appeal: is aesepted with sosts. 

Ze K, 

< Appeal accepted, 
(6) 80 A. 84; 6 A. L. J. 67; 120, W, N. 281; 18 


M. L, J. 7; 10 Bom. L, R. 69; 7 C. L. J. 131; 3 M. 
L. T, 144; 85 I. A, 17 (P. O.), 
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LAHORE HIGH OOURT. 
Figer Oivit Appeas No. 2539 or 1919, 
Desember 23, 1921, 
Present :—-Mr. Justiee Broad way and 
Mr, Justice Martineau. 
Taz FIRM or PROBHU DIAL BANWARI 
LAL or DELHI— DEFENDANTS ~ 
— APPELLANTS 
versus 
DINA NATH KAPUR—Puaintire - 
a mm REBPONDENT. 


_ Contract Act (1X of 1872), s, 118—Sale of yoods— 
Goods not in accordance with order—Return of goods 
_—Réasonable time—Pleudings—Evidence, admission of 
—Appeal—Burden of proof. i 


A buyer of. goods loges his right to reject the ` 


goods delivered to him under the contract, by any 
act amounting to acceptance. Mere receipt of 
goods, however, does not amount to acceptance; but 
it will became an. acceptance if the goods are not 
rejected within a reasonable time. The buyer is 
entitled to have the goods in his custody for a 
reasonable time in order that he may examine them 
and see whether they comply with the warranty, 
What is reasonable time is purely a question of - fact 
and has to be decided on the circumstances of each 
case. In this case, where the goods sold were five 
hales of dhoties it was held thata period of eighteen 
days was not a reasonable time within the meaning 
’ of section 118 of the Contract Act. [p. 467, col. 1.] 
Kissendoyal Jitsaria v. Askaran Chowthmull, 34 Ind, 
Cag, 290; 23 O. L. J. 415, referred to. h 

In answer to a suit for the return of certain 
goods and to recover their price the deféndant 
pleaded that the plaintiff was not entitled to return 
the goods, Atthe trial the defendant sought to 
lead evidence to prove that the plaintiff had pledged 
the goods toa Bank and had thuy exerdised an 
act of ownership in respect of them, which preclud- 
ed him now from returning the goods, The plaint- 
iff objected tothe admission of this evidence on 
the ground that this specific act which the ,defend- 
ant sought to prove had not been pleadéd by 


m: : 
eld, that the defendant having denied the right 
of the plaintiff to return the goods he was entitled 
to prove any fact which would disentitle the 
plaintiff from returning them and that, therefore, 
the evidence which the defendant sought to lead 
was admissible. fp. 466, col. 1.] 

It is incumbent on an appellant to show that the 
judgment appealed from is wrong but where the 
decision of the lower Court on a point is arbitrary, 
the Appellate Court is entitled to come to an 
independent decision on the point, [p. 467, cols, 1 & 
oo y. Izarus Sadik, 63 Ind. Cas. 898; 25 
0. W. N. 866; 17 N, L. B. 72 (P. C.), referred to. 

Jones v. Just, (1868) 3 Q. B. 197; 9 B. & 8. 141; 37 L. 
J. Q. B. 59; 18 L. T, 208; 16 W. R. 643, distinguish- 


d. 
, First appeal from a dearee of the Senior 


Subordinate Judge, Firat Olass, Delhi, dated 
the idth November 1919. 


Lala Mott Sagar, R. S., for the Appel- 
lants, 


Pandit Sheo Narain, R. B, and Babu 
Sardha Ram, for the Respondent. 


JUDGMENT.—Tais is an appeal from. 
a dearee of the Senior Subordinate Jadge, 
Dalhi, dated the !4th November 1919, under 
whieh the defendants-appellants were dirested 
to pay to the plaintiffs a sum of ‘Ra, 15,322.8 0 
and soste, with interest at Rs, 7-5-0 per 
sent. per.anoum onthe sum of Rs, 15,1265. 
from the date of suit to date of payment 
and to take baek five-bales of dhotts. Tha 
money had to be paid by the 14th of Da- 
sember 1919, and failing payment the five 
bales of dhotts were to be attashed and sold 
the defendants-appallants basing liable for 
any defisit that might arise from the sala. 
It appears that on the 9th of August 1918 
a seontraet was entered into between the 
p’aintiff and the defendants-appellanta for the 
sala to plaintiff of five bales of gartain piesa- 
goods known a dhott joras No, 84 chirwa 
kanni at Rs. 7-9-0 per pair, On the 4th of 
September 1918 tha defendants-appellanta 
informed the plaintiff of the arrival of the 
acois, The plaintiff thereupon paid -the 
moneys due under the sontrast and took 
Gelivery of the five bales through an em.. 
ployee. Aesording tothe statement of the 
plaintiff these goods had been plased by him 
in sertain gadowns belonging to the Alliance 
Bavk of Simla, Limited, for whieh he was 
paying rent. Somewhere about the 24th 
to 26th of September 1918 the plaintiff 
indueed by sertain rumours, he had heard, 
examined these five Wales and found that 
they were not what he had bought aceording 
to his sontraet. He thereupon sent one 
Bishen Chand to the. defendants-appellants, 
with s message that the goods did not 
answer to the dessription of what he had 
bought.and should be taken baek, the money. 
being returned. Prabhu Dial, defendant- 
appellant, is said to have seen the plaintiff 
and to have admitted that, the goods ware 
not in aseordanee with the oonbrast and 
that he would take them baak within a few 
days as soon as ‘he had arrangad for the, 
repayment of tha money. As be had not 
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‘done so, however, Bishen Chand was again 
sent to the defendants-appellants somewhere 
in the beginning of Ostober to inform them 
that as the money had not baen paid, a suit 
would have to be filed. As the money had 
not been paid by the 10th of Ostober 1918, 
& noties was sent to the defondantecappellaute 
calling upon them to refund the money and 
take bask the goods as they had boen 
rejested. Finally, the plaintiff, on tha 6th 
November 1918, instituted the present suit 
asking for a deorea for Ra 15,322-8 O with 
fature interest at the rata of annas ten par 
gent, per mensem, 

The defendants-appallants sontested tha 
suit. They admitted tha oontrast alleged, 
butaaid that they had sold to the plaintiff 
goods whieh they themaelyes had parehasad 
fiom the firm of labri Da3-Binarai Das, 
They denied liability for the rafuod of the 
money, and allegad that tho plaintif had 
taken delivery and that is was inaumbont on 
him to have examined the goods bsfora he 
took delivery thereof. It was denied that 
there was any defest in the goods, and 
alleged that, evan if any sash defest existed, 
the defendants ware not ra3ponsiole, I; was 
also denied that the plaintiff had any right 
to elaim godown rent or to return the goods, 

After examining the parties tha following 
issues were settled : — 

"1. Whether the five bales of dhotis joras 
of whieh plaintiff took délivary were not 
.of the quality or —— specified in the 
sontraat P 

“2, Whether there has baen braash of 
warranty on the part of the defendant firm 
and plaintiff is entitlad tə rajesh the goods 
and to return of the prisa paid by him with 
interest at Rs, 7-8-0 par aanb. par annum P’ 

The plaintiff's evidences was daly resorded 
on the 13th of Marah 1919, 

The plaintiff went into the witness-box at 
the end of his sase and in the sonrse of his 
eross examination he was quastioned asto 
whather the bales in. suit had been pledged 
tothe Allianes Bank. He denied that the said 
balaa had in any way baen hypothesated to 
the Bank or been used as seourity for any 
advansss mide to bhim. On the 15th of 
Ostobsr 1919, the dsfendania appallants 
opened their ease aod wished to prolaze, as 
their first witaasa, a olsrk in the Allianse Bank 
of simla. with aərtain papara ralating b3 tha 
masounta of tua plainuiff with the gail Bad's, 


89 


with tha-objaot of showing that the plaintiff 
had pledged the gard: in suit with the Bank, 
and by so doing had exercised ownership 
over them and bad thus lost his right of 
rejestion. The plambiff atrong!7 objea'ed 
to the admissibility of thia evidenea, urging 
that the exersise of 6wnership had naver been 
pleaded and had not been put in issus. This 
objeation was upheld by the Trial Court and 
evidence on this ‘point was disallowed. “An 
appliaation made by the dsafendants-appel- 
lants for leave to amood their pleas was algo 
dismissed on the same date, The examina- 
tion of tha other witnesses was then prossaded 
with and the sase sontinued to the 16th of 
Ostoher 1/19, on which dats further evidense 
was resorded and an applisation for review 
made by the defendants appellants for ra-ean- 
sideration of the order of the L5th of October 
1912“ refusing to allow the evidense of the 
Allianes Bank and to parmitan amendment 
of the pleas.” This application was rejostad 
on the 20th of Ostobsr 1919 after whieh 
arguments were heard and in dae sourae a 
desree, as stated above, was passed in the 
plaintiff’s favour. 

The Trial Court bas held that the goods 
supplied by the defendants wera not of tha 
quality or dessription speciied in ths œm- 
trast. This finding is supported by tha 
evidenceand Mr. Moti Sagar atated that he 
did not challenge its eorrestness. Hoe, how. 
ever, contended that the desision on issue 
No, 2 was wrong. Firstly, he urged that thé 
order refusing to allow the defendants ap. 
pəllantė to lead evidensa to show that the 
plaintiff had” exersised ownership of the 
goada was wrong. He maintained that the 
sesond issue was wide enough to inslude 
this question ani that the defendants- 
appellants’ plan that the plaintiff was nob 
entitisd to return the bales was saff sieni 
to require the plaintiff to prove all the 
requirements of sestion 118 of the Oontraot 
Ast on whieh he relied, one of these require: 
menta being that he had not exeroised any 
act of ownership ovar them. He, however, 
stated that the defendants-appellants did not 
ask for a remand on this point, a3 they 
wara content with the evidensa alraady 
on tha rasord, whioh evilende aonsiata of 
certain aseouats printed at pags 14—40 of 
the printed book, It was pointed out that, 
in order to establish a right to retorn 
tho goods it was noseisary for the 
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plaintiff to prove that he had kept the 
‘goods for a time whieh was reasonably 
suffisient for examining them and that 
during this period he had exercised no 
aot of ownership over them. Mr, Sheo 
Narain eontended that it was for the 
defendants-appoellants to definitely plead 
rome ast of ownership, and Order VI, rule 
(6), Civil Prosedure Oode, was referred to. 
After hearing Counsel on this point we 
desided to ascept the evidence, ae, in 
our opinion the said evidense should have 
been admitted, It seems to us that the 
point in question had been suffoiently 
raised in the pleas, The plaintifi’s right 
to return the goods had baen definitely 
denied, although the spesifie act, namely, 
the making over of the goods to tbe Bank, 
had not been spesifieally pleaded and sould 
not have been, as it was not known to 
the defendante appellants till about the 
12th Ostober 1919, In any event, how- 
ever, the defendants appellanta should heve 
been allowed to lead this evidenee in rebuttal 
of the plaintifi’s ease, 

Mr, Moti “agar then pointed cut that at 
pages 14 and -15 the assounts showed 
that on the 5th and 6th September the 
plaintiff had taken in all a sum of Rs, 15,000 
from the Bank and had evidently done 
so in order to pay for the goods. He 
further seontended that the scsounts at 
page 30 showed that these goods had been 
made over to the Bank on the 7th 
of September. He argues that, inas. 
mush as the plaintiff owed to the Banka 
sum of over kis, 20,000 on the 6th September, 
the making over of these goods on the 7th 
September to the Bank must have been by 
way of pledge. We are, however, unable to 
aseept this contention, When the olerk 
filed these asscunts, be filed along with them 
& letter from the Bank, printed at page 9, in 
whioh it is definitely stated that these goods 
did not appear to have been deposited with 
them as sesurity against any advanee, We 
. must, therefore, bold that, so far as -this 
ineident is eonserned, no aet of ownership 
has been established. We would further 
note that the plaintiff himself unequivoaally 
stated in his eross-examination that the 
five bales in suit had not been pledged to the 
Bank. 

The next sontention was, that the plaintiff 
bad kept the goods for a period whish was 


not reasonable and had, therefore, aseepted 
the five bales and was preeluded from 
returning them, being entitled to damages 
only, The Court below has held that the 
retention of goods for a period of 12—~21 days 
was & reasonable time within the meaning of 
section 118 of the Contrast Aot, 

The first point taken by Mr. Moti Sagar 
was, that the plaintiff bad not intimated his 
rejection of the goods till he gaye a notise 
in writing on the llth Ostober 1918. On tke 
other hand, Mr. Sheo Narain sontended that 
notiee had been given not later than 26th 
of September and in support of his sontention 
we were referred to the evidense of Dina 
Natb, plaintiff himself, at page 49, where he 
says that, as soon as he found that the goods 
did not agree with the contrast, he sent 
Bishew Chand to the defendants with a 
message that they should take baok the goods 
and return hia money. He further stated 
that Bishen Oband had told him that Prabhu 
Diyal was coming to see him, and that 
Prabhu Diyal did some and had promised to 
take back the goods, Bishan .Oband (P, W. 
No.1) does not support the plaintifi’s statement 
in all its details, but does say that he was sent 
by the plaintiff to the defendants, and that 
be went to them, and that Prabhu Diyal told 
him he wonld see the plaintiff. Prabbu Dial 
himself, as D, W. No. 6, denied that Bishen 
Chand ever came to him as alleged or that he 
had ever been to see the plaintiff. On the 
other hand, in the notiee dated the llth 
of Ostober 1918, (page 3% of the printed 
bock) the plaintiff wrote tothe defendants 
asking them to take bask the goods and 
return his money, saying ‘you have been 
already asked several times but you have 
keen making evasive anawers.” The Trial 
Court has assepted this evidence as sufficient 
to prove that the plaintiff had ealled upon 
the defendants to take bask the goods by the 
26th of September, and, after a careful 
aousideration of the evidense, we are unable 
to say that the Court below is wrong. We 
must, therafors, take it that the plaintiff 
informed the defendants-appellants that 
there had been a breash of warranty and 
that the goods were to be taken bask by the 
28th September 1919, There remains the 
question, however, whether this pericd of 
18—21 days san be regarded as reasovable 
within the meaning of seetion 118 of the 
Contrast Act. Mr, Moti Sagar drew our 
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attention to Kissendoyal Jitsaria v, Askaran 
Ohowthmull (1) in whish sestion 118 of the 
Oontraot Aot was considered, and it was held 
that if the goods had not been rajested 
within the period of 21 days they would not 
have been rejected within a reasonable time. 
It was further pointed out that, inaamush as 
the goods had been delivered to the defend. 
ants, the onus of proving that they bad in fast 
bean rejected lay upon the defendanta in that 
oase, Mr, Moti Sagar then referred to 
- Remfry’s Sale of Goods, page 542, and arged 
that the goods in this case having been 
agespted such an ageeptance barred a suit 
for non-delivery, At page 564 the learned 
auther ‘points out that the buyer loses bis 
right to-rejeat the goods by any ast amount- 
ing to aeceptanse, It may be sonseded at 
ones that if the goods had been sasepted in 
the fall sense of that word the right to rejest 
would be barred. But, as the same author 
points ont at page 630, mere reesipt of 
goods is no asoeptanee, but such reseipt will 
beaome an agooptance if the goods are not 
rejected within a reasonable time. With 
‘this view we ara in assord. It seems to us 
that a buyer is entitled to have the goods 
in his suatody for a reasonable time in order 
that he may examine them and see whether 
they somply with the warranty, The plaint» 
iff, therefore, was entitled to reseive the 
goods and to keep them for aush time as ean 
be regarded reasonable for the purpose of 
satisfying himself that they were the goods 
he had contrasted to buy. For. the defend- 
ants-appellants it was urged that only 
sush time sould be regarded as reasonable 
as would ba nesessary for an examination of 
the goods themselves, and it was urged that 
-as these five bales sould have been opened and 
examined within a period of, say, three hours 
any retention beyond that period should be 
regarded as unreasonable, We do not think 
that such a narrow construction ean be 
placed on this seotion. What is reasonable 
time is purely a question of fast and has to 
be desided on the sireum stanses of each 
:ease. Mr, Sheo Narain sontended on the 
authority of Fakrunissa vy. Tearus Sadik 
(2) that in an appeal it was inenmbent 
upon the appellant to show some reason for 
holding that the judgment appealed from 
© (1) 84 Ind, Cas, 290; 23 0, L. J. 415. 

(2) 63 Ind, Cas, 898; 25 O, W, N, 866; 17 N, L, R. 
G2 (P. O.). 


was bad, and it was urged that as the Trial 
Oourt had some to the sonelusion after a 
consideration of all the sireumstances that 
the period taken in this sase of 18-21 days 
was reasonable, this desision should ‘be 
mantained. Undoubtedly, it is insumbent on 
an appellant to show that the judgment 
appealed from is wrong, but an examination of 
the judgment of the Court below shows that 
the decision on this point is purely arbitrary, 
No reasons are given for the sonelusion 
arrived stand there appsars to ba no evidenes 
on the resord to show that such a tima 
would be regarded as reasonable. Both 
sidea led evidenss as to what the mersantile 
usage war, the plaintiff’s witnesses fixing the 
period at o0 days and the defendants-appel- 
laats’? witnesses fixing it at three days. No 
question of mereantile usage, however, really 
arises in thia ease and none was pleaded by 
either side, The question is entirely one 
that relates to sestion 118 of the Oontrast 
Asth itself, Now, it would appear that the 
plsintff, in taking over these goods, placed 
them at onse into godowns belonging to the 
Allianae Bank, It sertainly would not take 
v3ry long to open and examine five bales. 
For a period of 13.21 days the plaintf took 
no steps to examine these goods and, indesd, 
assording to his own showing, there is reason 
to balieve, that he would-neyer have examined 
them, had it not been for the fast that he 
was sdvised todo so by persons unnamed- 
As has been said above, a buyer is entitled to 
have goods in his sustody for a reasonable 
time for the purpose of examining them. It 
seems to us, however, that the period taken 
by the plaintiff in this ease sannot bs regard- 
ed as reasonable: As pointed out by their 
Lordships in Kissendoyal Jitsarta v. Askaran 
Ohowthmull (1), no body sould exeept that 
business people with regard to a sontract of 
this nature sould sit still for three weeka 
after the goods were delivered, taking 
no astion with regard to them and then aome 
forward after that period and say “we rejeet 
the gocds.” lt has to be borne in mind 
that goods such as these vary in prise 
almost from day today. Mr. Sheo Narain 
contended that market flustuations should 
not be allowed to affeet the question of 
whether time was reasonable or not and our 


attention was drawn to Jones v. Just (3), 


(8) (1868) 3 Q. B. 197; 9 B. & 8. 141; 87 L, J. Q, 
B, 89; 18 L, T. 208; 16 W. R. 649, 
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That anthority, however, does not appear to 
us to be in point, 

After a osreful consideration of all the 
sireurastanees in this sase, we are of upinion 
that-the plaintiff retained these goods for a 
time whieh sannot be regarded as reasonably 
suffieient for examining them. He, therefore, 
lost his right to rejeot them, We assordingly 
aeeopt this appeal and dismias the plaintiff's 
suit with eosts, 

Z. Ke 

Appeal accepted, 


LAHORE HIGH COURT. 

Sscorp Oivin Appeat No. 1018 of 1919, 

April 23, 1920. 

Fresent :—Mr. Justice Obevie, Acting Chief 
Justice, and Mr, Justise Wilberforse. 
Messsy. G. S. BHARGAVA AND OosPany 

i — PLAINTIFF— APPELLANT 

l VETEUE 
B. KOBAYASHI— DEFEND: xT 
; . RESPONDENT, 

Principal and agent—Coniract signed by agent— 
Liability. 

In a case where aman is by profession an agent 
of some partioular firm and describes himself as 
such, he may still be contracting in his personal 
capacity, but the mere fact that he fails to specify 
his capacity asan agent in signing a contract does 
not raise any such presumption when the terms of 
the contract itself are clearly to the contrary. (p. 469, 
— v. Houghton, (1876) 1 Ex. D. 357; 46 L, J. Ex. 
71; 86 L, T, 222; 24 W.R. 976, referred to, 

Second appeal from a deeree of the 
District Judge, Delhi, dated the 2nd Feb. 
rnary 1939, affirming that of the Senior 
Subordinate Judge, Delbi, dated the 850th 
August 112, 


Mr. J. G, Sethi, for the Appellant, 

Mr, De: Baj Sawhney, for the Respondent, 

JUDGMENT,—The plaintiff firm whieh 
does commission agensy business entered 
into -a contrast apparently for its principals 
- with a frm doing busine e in Japan, Some 
goods were delivered, but then a dispute 
arose ag to the party liable for ‘paying 
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demurrage and other eharges. Acsording 
to the plaint, the defendant, who does busi- 
ness in Calsntta, acting on hia personal 
responsibility, entered into an agreement 
with the plaintiff frm for the ssttlement of 
this dispute. As this settlement was not 
adhered to, the plaintiff sued for damages. 
Ths reply of the deferdant was, that he 
was merely asting as an aganton behalf of 
the Japanese firm and that he was in no 
way personally responsible. His plea bas 
been upheld by the lower Oourts, and the 
plaintiff has psrferred a seeond appaal 
which has been argued by Mr. Jai Gopal 
Sethi. 

The fasts of the dispute wera that after 
the delivery of some goods, owing to a dis- 
pute overthe liability for demurrage and 
other eharges, the plaintiff refased to take 
delivery of further goods. The demurrage 
and other shargesa were inoreasing and a 
settlement was nesessary. On this the plaint- 
iff asked the defendant to some to Delhi to 
settle the matter and an agreement was 
drawn up and duly signed. The important 
part of this agreement has -been given by 
the lower Appellate Court. This agree. 
ment begins by resiting that the plaintiff and 
defendant agree to settle the dispute as to 
the goods shipped by the Japanese firm. 
It then prosseds that we both of us, on . 
behalf of- our respestive slients, would 
eash bear half of demurrage, eto. Tha 
contrast was signed by ths parties and 
there was no qualification that the defendant 
was acting as an agent, Counsel argues that 
from this agresment itself and from other 
sorrespondense between the parties it was 
elearly understood that the defendant was 
acting on his personal responsibility, He 
alao urgea that, under sestion 230 (1) of tha 
Oontrast Aet, the defendant was personally 
liable, and, fiaaliy, he referred to eertain 
English authorities that, where an agent 
in signing any sontraet does not slearly 
spesify himself as sush, he ean ba sned as 
the prinsipal. As for the first part of the 
argument, Counsel tock us through some 
sorrespsndense whish passed between the 
partise, but we need not refer to this in detail 
as none of it, in our opinion, shows any ine 
tention that the defendant was to be person- 
ally responsible for the. oarrying-out of the 
agreement, On the other hand, it is elear 
from the words of the agreoment itself © 
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"on behalf of our reapestiva clients’ that 
the defendant was merely asting as an agent 
and if is also elear that ths plaintiff always 
understood that ‘the defendant was merely 
an agent of the Japanese firm. In fast, 
there is a letter written by the plaintiff 
firm itself to the defendant addressing him 
as an egent of the Japanese firm. Wa, there- 
fore, have no hesitation in agresing with 
the lower Appellate Court that ‘the agree- 
ment was entered tnto by an agent and 
that the plaintiff fully understood this to be 
the sase. 

As for the seaond part of the argument 
that sestion 230 (1) applies to this sase, 
we may dismiss it with the remark that it 
is not alleged that the original contrast, from 
whieh the present dispute arose, was made 
by an agent forthe sale or purehase of goods 
for a merehant resident abroad. Indeed, 
it is admitted that it was made by the 
Japanese firm itself. This provision of law, 
therefore, claarly has no appliaation. 

Finally, Counsel sontended that if an agent 
did not sign as such, he besame personally 
liable for the searrying ont of tha aontraat. He 
referred to anthoriiies quoted in Bowstead 
on Ageney, Sixth Edition, page 388, and to 
obsolete Haglish authorities in support of 
his argement. We fully agrea that in a case 
where a manis by profession an agent of 
some partionlar firm nnd desribes himself 
ag such, he may still ba contrasting in his 
personal oapasily, but we do not sonaider 
that the mere faot that he fails to apssify 
his sapasity as an agent in signing a eon: 
trast raisa3 any sush presumption when 
the terms of the contrast itself are clearly to 
the sontrary. This view of the law is clearly 
laid down by five Judges in Gadd v. 
Houghton (1), 

There sre also numerous otber anthorities 
tothe same effect. 

We did not think it nosassary to sali npon 
Counsel for the respsendent. We dismiss the 
appeal will eoste, 

Z, K, 

Appsal dismissed, 

(1) (1876) 1 Ex, D. 357; 46 L, J, Bx. 71; 35 L. T. 
222; 24 W, R, 975, 


OALOUTTA HAIGH COURT, 
Apprat F40M APPELLATE Dsogeg No, 455 
or 1919. 

July 22, 1921. 
Prezent: -- Justisa Sir N. R Chatterjea, KT., 
and Mr. Justias Newbould. 
MONMOTHA PAUL OHAU- 
DHURY anp orangas— D#HENDANTA 
—~ APPELLANTS 
versus 
MOHENDRA NATH BOSS anu oratss— 
PLAINTIFES AND ANOTHER — Pro forma 
DerENDaNT— RESPONDENTS, 

Landlord and tenant —Bengal Tenancy Act (VIL of 
1885), ss. 52, '54, 188—Enhancement of rent, suit for 
—One of several landlords, whether can sue—Merger 
— Transfer of Property Act (IV of 1882), s 11', 
cl. 1d) ~Separate tenancy, creation of—Enhanced rate, 
from when payable, 


One of several joint landlords ofa jote cannot 
maintain a suit for enhancement of rent in respect 
of the jofe or for additional rent for additional 
area comprised in the jote. [p 47', col. 2.] 

Jatindra Nath v Prasanna Kumar, B Ind, Cas. 842; 
38 0.270; 15 C. W. N. 74 9 M. L. T. 1; 130. L. 
J. Š5l;8 A. L J, '; 13 Bom, L. R. l; 21 M. L. J. 92: 
(1911) 2 M. W.N. 149;38 DLA, 1(P. C.), relied 
on. 
Apart from Statute, a tenure does not necessarily 
merge in the proprietary right upon the union of 
the two interests. Even under section I11, clause 
(d, of the Transfer of Property Act, thers must be an 
union of the entire interest of the lessor and the 
lessee in order that merger may take place, So, under 
that Act, there would be no merger by the purchase 
by a proprietor of the interest of a teonure-holder 
unless the proprietary interest and the interest as 
tenure-holder are co-extensive. ſp. 71, col. 2.] 

Hirendra Nath Dutt v. Hari Mohan Ghose, 22 Ind, 
Cas. 936; 18 C. W. N. 860 and Rambishen Dutt Y, 
Haripada Mukerjee, 61 Ind. Cas 389; 29 0. L. J. 427; 
23 C. W. N, 830, relied on, 

The mere faet that 2 tenant agrees to pay rent 
separately to one of the co-xharer landlords would 
not constitute a separate tenancy. Where, however, 
there is a separate kabuliyat in favour of one of 
the co-sharer landlords, it may be held that there 
is a separate tenancy. The question whether a 
separate tenanoy is created depends upon the oir- 
cumstances of each case [p. 47!, col. 2:p 472, col. 1,1 

The plaintiffs brought a anit for enhancement of 
rent for the lands of an original jote and for recovery 
of such rent for Pous kist of 1318 B. 8. They also 
alleged that there had been accretion tothe jote and 
that the defendants were liable to pay reasonable 
rent for the excess lands, which might be assessed for 
1815—13 8 B. B.: 

‘Held, (1: that having regard to the provisions of 
section '64 of the Bengal ‘J'enancy Aot the plaint- 
iffa were not entitled to rent of the original lands 
of the fote at ihe enhanced rate for the Pous kist of 
1818; [p. 472, oole, 1 & 2 | 

(2) that there -being no provision in section 52 
guch asis contained in section 154 the defendants 
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were liable to pay rentfor the additional lands at 
ae — rate for the past period also, [p. 472, 
col, 2 


Appeal against a deeree of the Diatriet 
Judge, Nadia, dated the 3rd of Desember 
1918, modifying that of the Subordinate 
Judge of that distriet, dated the a of 

May 191€, 

i FAOTS appear from the judgment. 

Babu Mohenira Nath Ray (with him Babu 
Amarenira Nath Bose), for the Appellants,— 
The defendants are the appellants. The 
appeal arises out of a suit for enhanae- 
ment of rent and for additional rent for 
additional area somprised in a jofe. The 
defense was that the jote was an ossupansy 
holding and that rent was not enhanseatle, 
that there was no aeeretion and that the 
present rent was fair and equitable, and 
that the present suit was not maintainable 
by the plaintiff inasmueh as he was a 
eo-sharer landlord. The defendants have 
an Il-annas share of the landlord’s 
interest and the entire interest of the 
tenant, The plaintiff has a five annas 
interest as a landlord. Prior to this suit 
thera was an agreement between the plaint- 
iff end the defendant as to the amount 
of rent payable whieh was fixed at 
Re. 554-10-10. The firat Court held that 
the /ofe was a tenure (he rent being liable 
to enhaneement and that there was some 
aseretion. On” appeal the learned Judge 
modified the firat Oourt’s decree. Hense 
the appéal has been preferred by us against 
that desision. I submit the preasnt suit 


is not maintainable by the plaintiff alone,- 


Refers to sestion 188, Bengal Tenanvy Act. 
Jatindra Nath v. Frasanna Kumar (1), Hiren. 
dra Nath Dutt v, Hari Mohan Ghose (2), 
Rambishen Dutt v. Haripada Muterjee (3); 
sestion 111 of the Transfer of Property 
Act. My next submission is that the 
agreement prior to the present suit between 
the plaintiff and the defendant does not 
ereate a new tenaney. There was no fresh 
kabuliyat, The parties merely agreed to 
pay the plaintifi’s ‘share of the rent 


) 8 Ind, Cas, 842; 88 O, 270; 15 0. W. N., 74; 9 
-L T.I 
14,21 M. L, J. 92; (1911) 2 M., W. N. 149; 38 I 
1 a ). i 


; 180, L. 3.61; 8 A. L.J. 1; 13 Bom, L.. 


separately, That eannot be taken to be 
the ereation of anew tenansy. The pleint- 
iff eannot slaim enhansed rent from Pons 
1318. Refers to seetion 154 of the Bengal 
Tenaney Ast. The plaintiff is not entitled 
to get rent for the exeess area at s rate 
higber than the original rate before 1321. 
The learned Judge having found 203 beghas 
to be the aeereted area is wrong in taking 
545 bighas to ‘be the exesess area ‘upon 
whish the rent is to be assessed. On these 
grounds I submit the judgment of the 
Court of Appeal below is wrong and ought 
to be set aside, 

Babu Bepin Behor: Ghose (with him Babu 
Pyari Mohan Ohatterjee), for the Respondents. 
—I submit the appeal is soncluded by findings 
of fast. As regards the first point the 
lower Appellate Court found that there was 
a merger of the il annas share of the jote 
right in the Il-annas proprietary right 
after the purehase of the jote by the 
defendants. In the present ease there is 
no person interested in the land other than 
the plaintiffs and the defendants. They 
have been found to he tenure holders. As 
regards the sesond point, viz, whether there 
has been ereated a new tenansy by the 
agreement, the Oourts below have found 
that, as a matter of fast, a new jama was 
created by the arrangement. As regards 
the exeess area, the rent is being assessed 
for the first time. Therefore, there ean be 
no question of enhaneement of rent with 
respest to it. The learned Judge haa 
sommitted no mistake because he has found 
that 545 bighas is the total addition to 
the tenure, the alluvial eosretion being 
203 bigkas. We have also preferred sross- 
objections to the judgment. They sre— 
that the learned Judgeshould have assesred 
63 bighas of land sovered by roads, with 
rent. He should also have assessed rent for 
98 brghos of land, The last ground is that 
the Courts below did not take into assount 
the rate paid for a big tenure in the 
Visinity and the settlement papers. 

Babu Moherdra Nath Roy replied in brief, 

JUDGMENT.—This appeal arises out of 
a suit for enhancement of rent, and for 
additional rent for additional area somprised 
in a Jote. 

The jote somnsisted originally of about 
3,320 bighas of land, snd was held by one 
Mr, -Ponlsons ab a rent of Re, ? ,163-13-5, 
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The defendants’ father was the landlord 
in respest of the jote a 5-annas share in 
patni right and ll-annas share as a pro- 
priestor. He brought a suit for enhansa- 
ment of rent of the jote in 1867 whieh 
went up to the Privy Oounoil, and the jama 
was enhansed to Rs. 1,805-10 10 the lands 
of the jote being found to be 3,340 dighas, 
During the pendensy of that litigatiov, one 
- Khantokali Dasi obtained a desree againat 
the defendants in respest of the 5-annas 
pats? right of the village in whieh the 
lands are situate. She let ont the 5-annas 
Bbhare to the plaintiffsin 1876. The defend- 
ants then purehased the sntire tenansy 
from the heirs of Mr, Poulson. The defend. 
ants thus had a ll-annas share of the 
landlord’s interest and the entire interest 
of the tenant, and the plaintiff had the 
landlord’s interest in reapect of a 5-annas 
share, 

It appears that when the plaintiff was 
_abont to sue the defendants for his share 
of the rent at the enhaneed rate, an 
arrangement was arrived at, and the defend. 
ants agreed to pay rent to the plaintiffs at 
the rate of Rs. 554-10-10, 

The ‘plaintiffs have branght the present 
suit on the allegation that there has been 
aseretion to the jote, and that the defend. 
ants are liable to pay reasonable rent, 
for the exeess landa, 
assessed for 1315-13.8 B. S. Thay hava 
also elaimed enhanoed rent for the lands 
of the original jote and for reaovery of sueh 
rent for Pous kist of 1318 B, S, 

The defense was that the jote was au 
oosupansy holding; that the rent was not 
eahanes-ble; that there was no asoretion, 
and the rent was being paid at afair and 
equitable rate, and thatthe plaintif was a 
co sharer landlord and, therefore, eould not 
maintain the snit, 

The Court of first instance held that 
the jote was a tenure the rent of whieh 
was liable to enhaneement; that there was 
some ageretion for whish the defendants 
were liable to pay rent at the rate of 
Rs, 1-1-0 per bigha, On appeal, the learned 
Judge held that the plaintif was entitled 
. t3 enhanos the rent, and fx the 
enhaneed rate at 133 annas per bigha; that 
203 bighas 18 chtttake was the assretion 
to the Jote, and in the result modified the 
dearge of the Oourt of first ingtanee, The 


whieh might be’ 


defendants haya appealed to this Oourt, 
and the plaintiffs have preferred oross- 
objestions. 

The first question for sonsideration is, 
whether the plaintiffs are entitled to maintain 
the anit. That depends upon whether the 
plaintiffs are the sole landlords or joins 
landlords of the annas share of the 
Jote. If they are joint Jandlords it is slear 
that they sannot maintain the suit. [See 
sestion 188, Bengal Tenansey Aet and 
Jatindra Nath v. Prasanna Kumar (1)]. 


‘The learned Distrist Judge is of opinion 


that there was a merger of the Ll-annas 
share of the jote right in the 1ll-annas 
proprietary right after the purehase of the 
jote -by the defendants. We do not think 
that there was merger by the purshase 
of the ote right by the defendants. Apart 


. from Statute, a tenure does noi nesessarily 


merge in the propriefary right upon the 
union of thetwo interests, Sed Hirendra 
Nath Dutt v, Hari Mohan Ghose (2), Rambishen 
Dutt v. Haripada Mukerjee (3)]. In the 
present oase the union of the two interests 
took plase before the passing of the Transfer 
of Property Ast. But” evan under the 
Statate, there must be an union of the entire 
interest of the lessor and the lesses. See 
seotion 111, slanse (d), of the Transfer of 
Property Aob, So that, even if the Transfer 
of Peoperty Ast applied, there would be no 
merger, as the proprietary interest of the 
defendants and their interest as tenure holders 
are not so-extensive, 

Bat, although there was no merger, the 
question arises whether by the arrangement 
referred to above a new tenaney wag 
ereated between the parties under the 
plaintifs with respaet to the 5-annas 
share of the tenure. The mere faot that 
the tenant agrees to pay rent separately 
to one of the eo-sharer landlords would 
not sonatitute a separate tenaney. Where, 
however, there is a separate kabultyat in 
favour of one of the eo sharer landlords it 
has bean held in some eases that there ig 
a separate tenanay. 

It is eontended on behalf of the appel 
lants that the arrangement arrived at wag 
nothing more than an agreement on the 
part of the defendants to pay the rent 
payable in the plaintiffa’ share minus eertain 
amount as (mahkup) remission separtely, 
and did not. create a new jama, We. werg 
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‘yeferred to a kasab of the defendants of the 
year 1290 whieh states the total rent of the 
pote, the proportionate rent in plaintiffs’ share 
and after dedusting the amonnt of ‘fhe 
mahakup, the balanes is shown to ba the 
mma in the plaintiffs’ share. The jama 
agreed upon as payable to the plaintiffs 
is not proportiorate to the original iama, 
as the sum of Rs. 3& was dedocted as 
mahakup. We do not see how it oan be 
said that the old dama soutinued to exist 
when the jama agreed upon to ba paid 
to tbe 
what was proportionately payable in their 
5-annas share. It does not appear that 
the mahakup of Rs. 24 was fer a 
psrtioular year of a temporary one. It 
also does not appear that there was any 
sush mahakup in the defendants’ share, 
nor could there be, having regard to the 
finding that there was no intention to 
keep that share of thetenaney aliva, The 
jama ia fourd to bave been reduced at 
the time when the plaintiffa were abont to sue 
the defendants for rent at the rate allowed 
by the Privy Osuncil. It is true that the 
hisab ig headed as ‘Re Poulson’s sote 
bat it might have been eo written for the 
purpose of identifying the jots, The learned 
Pleader for the respondent eontends that 
the Aisab of 1290 is not the only evidence 
and there are other doeuments on the 
point. 

‘As stated above, in the presant oase the 
interest ofthe defendants in the ot: is found 
to be that of a tenure-holder, and, although 
the land of the 5-annas ehare is undivid. 
63,.no question of undivided parcels of 
land arises ss in the sase of a holding. 
Then, again, in the present ease there is 
no person interested in the land other than 
the plaintiffs and the defendante. 

The question whether a separate tenanoy 
is created, depends upon the sirsumstances 
of the-eare.- The learned Subordinate Judge 
has, upon all the eiredimstances of the ease, 
some to the sonolusion that a new rama 
was ereated by the arrangement referred 
to above, and we are unable to hold that 
be .was wrong. 

The plaintiffs bave olaimed rent at the 
enbaneed rate for the Pous kist of 1318, 
This they are-nodt entitled to .do having 
regard to the provisions of sestion 154 of 
the Bengal Tenancy Aot. The enhageed 


plaintiffs was Rs. 34 less than- 


rate will be operative from tha’ year 1321 
B. 8. It is sontended that the plaintiff is 
not entitled to get rent for the exegss 
area also at a rate higher than’ the origi- 
nel rate before tha year 1321. It isson- 
tended for the «respondents that as the 
exeess arsa was baing assessed with rent 
for the first time, there could be no ques- 
tion of enhancement of rent. It is true 
that the aasreted land must be sonsidered 
as an insrement to the tenure and governed 
by the same terms and sonditions, and, in 
the absensa of any spesial sireumstanees, 
the rate of rent payable for the asereted 
land would be tte same as that for the 
land of the parent tenure, But no rent was 
paid for thé asorated land, though, as stated 
above, in the abienea of special siraum- 
stanses, if was payable at the same rate 
as that for the parent tenure and there 
being no provision in sestion 52 auch as 
is contained in seotion 154, we think 
that the defendants are liable to pay the 
enbansed rant, for the past period also, 
It ig sontended for the appellant that the 
learnad Judge having found 203 bighas, {8 
cottahs to ba the asereted area, is wrong in 
taking 545 bigkas to be the exeess area 
upon whieh the rent is to be assessed. 
It is contended by the learned Pleader 
for the respondent that 545 bighasis the 


“total addition to the tenure, 203 biqkas 


being the allavial aasretion. There is 
nothing, however, in the judgment to show 
that -there was any exeess area oiher 
than by acerstion and we sre of opinion 
that additional rent should be assessed upon 
the basis of 208 brghas, 18 cottahs being 
the exeess ares. . 

The plaintiffs have preferred eross objec- 
tions on three grounds. The firat is, that 
63 bighas of lands sovered by roads in 
the tenure should baye been sassssed with 
rent. Bat the learned Judge prastisally - 
finds that the roads did not some into 
existense after the oreation of the’ tenure, 
He also finds that there is nothing to 
show that the defendants are in a position 
to make these lands yield ‘any inoome to 
them and that it would not be equitable 
to assess rent on plaintiffs’ share of these . 
lands. 

The next ground relates to 98 bighas 
whish the defendants say do not adpsrtain 
to the tenure, The learned Judge finds 
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that the plot of .98 bighags is separated 
from the lands of the tenure by another. 
blook of land, and the tenure admittedly 
is one eompast blook of land. He also 
finds that the evideneae on behalf of the 
plaintiffs is not at all satisfastory to show 
that-tha plot is a part of the disputed 
jote. It is sontended that no objection 
was taken with respect to it in their 
written statement. Bat the learned Pleader 
for the appellant explains it on the groand 
that the boundaries (west of Obaudhurie’s 
gote) given in the -plaint exeluded these 
98 bighas, and no objestion was, therefore, 
teken in the written statement, but that 
when the Oommissioner went to the spot 
and the. plaintiffs pointed ont the Ohauiborie’s 
land (the 93 bigkas) as part of the jote it 
was then that the defendants raised the 
objestion before the Commissioner that it 
was not partof the jofs, 

The third ground relates to the rate 
of rent. The Court of first instance held 
the rate. to be Rs, 1-1-0 par bigha. Bat 
tbat Court found that no oustomary rate 
had been proved with referenesa tə -whioh 
the rent öf the teture sold bs enhansed. 
The learned Judge on appeal observes 
that the evidenae on the rseord justified 
that sonclusion. 
one witness on the point, as to the pay- 
ment of rent at the rate of Rs. t-1 0 per 
bigha to the defendants has baen sonsider- 
ed by the Judge, and he has given good 
reasons for holding that 133 annas per 
bight ia tha fair and reasonable rate. Tt 
ig sontended that the learoed Jadge has 
not taken into assount the rate paid for 
a big tenure in ‘the wisinity and the settle- 
ment papers. Bat no ground is taken in 
the grounds of oroas appeal that the Judge 
had. omitted to eonsider any evidense.: 

We are assordingly of opinion that tha 
eroas objestiona should be disallowed. The 
desres of the Court balow is modified as 
stated above, A fresh oaloulation of the 
rents will ba made in this Oourt, and the 
eosts of the lower Ocurts will be assess- 
ed. assordingly, No order as to sosts 
in this Gourt on the appeal .or the oross- 
. objestions. 

B. N. 
Decree modified. 
. Qross objections disallowed, 


The evidence of the only’ 
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l LAHORE HIGH COURT, 
Secoup Otvin Appean No..1279 cp 1917, 
June 14, 192], 
Present:—Mr, Justiee Broadway -and Mr, 
Justies Abdul Qadir, 
LYALLPUR SUGAR COMPANY, 
THiOUGA SURJAN DAS, Managax 


AND MATHRA DAS, Partner Plata tires 


— APPELLANTS 
tGrsus | 
MUL RAJ, Acent, SUGAR COMPANY ` 
aT JUL LOUNDUR CITY—Derenpant—~ 


RESPONDENT, 

Principal and agent— Agent, when personally liable 
—Disclosure of principal's name, when necessary, 

In order to make an agent personally liable 
under a contract entered into by him it must be 
clearly established that the agent had not dig. 
closed the name of his principal, If, however, the 
name of the principal is already known to the other 
party to the contract who also knows that he is 
dealing with the agent as an agent, a mere formal 
disclosure is unnecessary. fp. 474, col, 1.] 

Mackinnon Mackenzie § Co. v, Lang, Moir S$ Co. 
5 B. 5S4 3 Ind Dec. (N 8.) 865, applied. 

Soopromonian Setty v, Heilgera, 6 O. 71; 4 Ind, Jur, 
b17; 4 0. L. R, 377; 2 Ind. Deo, iN. 3.) 657, Bhargava 


` v, Kobayashi, 66 Ind. Cas 468; 2 L. L. J, 874, Gubboy 


A 


v. Avertoom, 17 O., 449; 8 Ind, Dec. (N. s.) 889, re- 
ferred to. 


Sesond_ appeal from a desree of the 
Distrist Judge, Lyallpnr, dated the l0h 
February 1917, affirming that of the Senior 
Subordinate Judge, Lyallpur, dated the lsth 
July 1916. 

Dr, hu a-ud- Din, for the Appellants, 

Kanwar Dalip Singh, fcr the Respondent. 

JUDGMENT.—Tho Lyallpur Sugar Oom- 
pany sued one Mul Raj for résovery of 
Rs. 1,675 alleged to be due as damages for 
breaeh of sontrast. The defense set up by 
Mul Roj was, firstly, that no sompleted 
sontrast bad been entered into between him 
and the plaintiff Company, and, secondly, that 
in any event he was aoting as the agent of the 
Sewan Sugar Oompany and war, therefore, not 
personally liable. The Trial Court held that 
the sontrast to supply one thousand bags of 
Sawan sugar at Ra. 8-8 per mannd had been 
completed, but that Mal Raj had been acting 


‘as the agent of the Sewan Sugar Company a 


fact that was known to the plaintiff Company, 

and that, therefore, having regard to the 

provisions of seetion 230 of the Indian 

Contract Act, Mul Raj was not personally 

liable. The Trial Court relied on Mackinnon 

Mackenzie § Oo v. Lang, Moir & Oo. (1). The 
(1) & B. 584; 3 Ind. Deo, (N. 5.) 886, 
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_learned Distrieé Judge, without eoming to 
any elear finding on the question whether 
the sontraet had been entered into between 
the parties, agreed with the Trial Oourt in 
holding that the plaintiff Company had full 
knowledge that Mul Raj was asting in this 
transastion as the agent of Sewan Sugar 
Oompany and that, therefore, he was not 
personally liable under the said eontraat. 

The plaintiff Company have now aome up 
to this Court on sesond appesl and we have 


INDIAN OASES. 
RAMESHWAE SINGH BAHADUR V, YOUNUS MOMIN, 


- (21922 


the eorrespondense on the resord and this 
eorrespondenee elearly supports the view 
taken by the Courts below. 
We aseordingly dismiss this appeal with 
Gonta. 
Z. K. 
Appeal dismissed, 


heard Mr. Shuja-ud-Din on the firm’s behalf, . 


while Mr. Dalip Singh has addressed us on 
behalf of Mul Raj. Mr, Shuja-ud-Din has 
referred us to Pollosk on Contrasts, page 597, 
3rd Edition, Soopromonian Betty v. Hetlgers 
(2) Bowatead on Agenay, 6th Edition, page 
488 and Bhargava v. Kobayashi (3). He also 
drew our attention to Gubboy v. Avetoom (4), 
With these authorities we have no quarrel, 
but weare unable to see that they really 
affeet the deeision in the present ease, 
Indeed, Bhargava v, Kobayashi (3) appears to 
us to be an authority against Mr. Shuja-nd- 
Din’s eontention, It seema to us that in 
order to make an agent personally liable 
under a eontrast entered into by bim it must 
be slearly established that the agent had not 
diselosed the name of his prinsipal. If, 


however, the name of the prinsipal is already ` 


known to the other party to the eontrast wko 
also knows that he ia dealing with the agent 
as an agent, a mere formal diselosure appears 
to us to bs elearly unnesessary, and the 
prinoiples enunisated in: Mackinnon Mackenzie 
& Oo. v. Lang, Moir & Oo, (1) would’ be 
applieable. It was held there that the 
essential point was the knowledge and that 
actual knowledge was equivalent to dis- 
slosure, the whole objeat of whish would be 
to sonvey sush knowledge. In the present 
ease it has been found that the plaintiff Oom- 
pany had full knowledge that Mal Raj was 
the agent of the Sewan Sugar VUompany and 
that in the present transaction he was aeting 
as agent of that Oompany. No formal 
contrast was drawn up and, therefore, it was 
eompetent for the Courts below to arrive at 
a desision on this question by an examina 

tion of all the surrounding sireumatances 

Thess cirsumstanees are to be dedusad from 


(2) 6 0. 71; 4 Ind, Jur, 517; 40. L, R. 877; 2 Ind. 


Deo. (N. s.) 657. 
(3) 66 Ind, Oas. 468; 2 L. L. J. 874. 
(4) 17 Ç, 449; 8 Ind. Deo, (N. s) 8839, 


PATNA HIGH COURT 
Letrers Parant Appraise Nos, 77 
or 1920 axp 1 or 1921. 

- June 7, 1921. 
Present:—Mr, Justiee Coutts and 
Mr, Justiee Ross. 

Mahraja Sir RAMESHWAR 
SINGH BAHADUR—PLAINTIFF— 

f APPELLANT - 
verstis 
YOUNUS MOMIN—DEFENDANT— 


RESPONDENT, f 

Bengal Tenancy Act (VIII of 1885), ss. 105, 109— 

Settlement of rate of rent—Suis for rent decreed at 

another rate of rent—Decision as to rate of rent mot 
reg judicata in subsequent suit, 


Where the rate of rent payable by a tenant hag 
already been decided in a proceeding under section 
105 of the Bengal Tenancy Act, a Civil Court deciding 
a suit for arrears of rent brought subsequently has 
no jurisdiction, by reason of section 109 of the same 
Act, to pass a decree fixing the rate of rent and if it 
does so the decision is not res judicata in any later 
suit for arrears of rent, [p. 475, col. 1.] 

Letters Patent appeals against the judg- 
ment of Mr, Justice Das, in Appeal from 
Appellate Desrea No. 835 of 1918, dated 
tha 26th May 1920, reported as 57 Ind Cas, 
48. 

Menara, S. O. Mitter and Murari Prasad, for 
the Appellant, 

Mr, Ram Prasad, for the Respondent in 
Appeal No, 1 of 1921, 


JUDGMENT. 

Qovrts, J.—This Appeal (No. 77 of !920) 
arises out of a suit for rent for the years 
1319 to 1822. The rent is claimed at the 
rate of Rs, 10-11-6 whieh was the rate fixed 
p sampon in a prosesding under sestion 
105, — 
It appears that previous to the present 
suit the plaintif in the year 1910 instituted 
a suit for rent ab this rate. The suit was 
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eontested by the defendant who relied ‘on 
the Record of Rights in whioh the rent of 
the holding was shown as Re, 9 11-73. 
The suit was deersed at the rate admitted 
by the defendant. Subsequently, in the 
year 1915, there was another rent suit by 
the plaintiff, and the plaintiff again claimed 
at the rate fixed on compromise in the pro- 
ceeding under section 105, This anit was 
not sontested by the defendant and the 
plaintiff was given an eg purte deoree at the 
rate elaimed by him. He has now brought 
the suit out of which this appeal has arisen. 
The suit was desreed in the Court of first 
instanoe at the rate. admitted by the defend- 


ant, namely, Rs, 9-11-73, and on appeal to 


the District Judge this decision was upheld. 
There .was a second appeal to this Court 
which was heard by a Single Judge and the 
desisions of both the lower Courts have been 
upheld. Iltis against this desision that the 
present appeal has been filed. 

The basis of the.desision appealed against 
is, that the rate of rent desreed in the rent 
suit of 1910 is res judicata and that, there- 
fore, the plaintiff is not entitled to a desree 
at the rate of rent fixed in the sompromise. 


The only point whish is urged before us 


in this appeal is, that the desres of the Court 
which desided the rent suit of 1910, in s> 
far as it desided the.rate of rent, was without 
jurisdiction and seation 109 of the Bengal 
Tenaney Act is relied on, That sestion runs 
as fellows: — 

“Subject to the provisions of gestion LO9A, 

a Civil Court shall not entertain any 
application or suit sonserning any matter 
whieh is or has already been the subjest of 
an application made under seéations 105 {o 
108 both inelusive.”' 

_ There is no doubt that the Oours whieh 
desided the rent-gsuit in 1910 had jarisdiction 
to pass a deeree for the rent for the yeara 
which were in suit in that particular cas; 
but, in view of the provisions of sestion 109 
of the Bengal Tenanoy Act, it obviously had 
no jurisdiction to pass a dseree fixing the 
rate of rent as this had already been desided 
in the prosseding under seetion 105, and, in 
so far as it did so, there is, in my opinion, no 
doubt that it was acting without jurisdiction. 
This being so, the. desision, so far as this 
particular point is soneerned, eannot be 
res judicata In this view of the Base, tha 
gontention urged on behalf of the appellans 
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must, in my opinion, prevail. I would accord- 
ingly set aside the desision sppealed against 
and decrees the sunit at the rate fixed in the 
sompromise in the sestion 105 proseeding. 


“In other words I would decree this appeal 


with eosts throughout. 


J. P, Appeal decreed. 


LAHORE HIGH COURT. 
BEOOMD OIvII. APPBAL No, 3492 or 1915, 
May 16, 1919, 
Preseni:—Mr, Justica Broadway and 
Mr, Juatiss Abdal Raoot. 

NATHU SHAH AND ANOTHER, REPRE. 
SENTATIVES AND 80NS OF GULAB 
SHAH, pecrasep— PLAINTIFFS — 
APPELLANTS 
, Veraus 
HAVELI SHAH AND orgers—Darenpasts— 
RESPONVENTA, 


Appeal, second—Findings of fact—Judgment of lower 
Appellate Court—Hindu Law—-Separation, 


It is nob necessary fora Court of first appeal 
to refer in detail to every piece of evidence on 
the record. So long as its judgment leaves no 
doubt that all the available evidence has been given 
due weight to, its findings on questions of fact 
cannot be attacked in second appeal. [p, 476, cols. 1 
& 2, 

— or not there has been a separation of a 
joint Hindu family is a question of fact, [p. 476, col, 


+ 


Seaond appeal from a desree of the 
Distriet Judge, Sialkot, dated the 13th 
Ostober 1915, reversing that of the Sub. 
ordisate Judge, Second Clas», Sialkot, dated 
the 3ist May 1912. 

Mr. Sunder Das, for the Appellant, 

‘The Hon’ble Bakhahi Sohan Lal, B. B, 
for the Respondents, ; 


JUDGMENT.—The fasts of the ease ont 
of whish this appeal has arisen are given 
in detail in the judgment of the Oourts 
below and need not be reeapitulated. Briefly, 
they are as follows:—One Jwala Shah had 
eight sona and these eight at one time 
formed a joint Hindu family. On the 9th 
of April 1895, a partition took plaee aud 
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the sight brothers separatsd. This fast was 
evidensed by an entry in an aesount- 
book, asoording to whieh entry sertain land 
and debts etill remained to be divided up. 
In 1908 an agreement was entered into 
hetwean the other members of the family. 
Haveli Shah not being a party to it. Aesord- 
ing to this arrangement, the parties to the 
agreement divided up all their property, 
and one of them, Singha Shah, was given 
land in adjustment of his share in lieu of 
sertain ornaments, Gulab Shah, son of 
Jwala Shab, instituted the present suit 
against the remaining descendants of Jwala 
Shab elaiming possession of 1-6th of eertain 
lands and Rs, 36-14, Most of these lands 
are in the possession of Haveli Shah who 
was the only defendant who saontested the 
sase, Gulab Shah- alleged that, gua -the 
land held by Haveli Shab, there had been 
no separation in the family. The learned 
Distriot Judge, after having given tke 
parties every opportunity, eame to the 
aonolusion that the plaintiff had failed to 
prove that he was entitled to any share 
in the lands in suit in the possession of 
Haveli Shah. He has held that Haveli 
Shah has definitely separated and that, so 
far as he was o2no3rned, there had baen 
a somplete partition amongat tha dessend- 
ants of Jwala Shah in 1395. Againat 
this deoision Gulab Shah preferréd this 
seaond appeal, and on bis behalf wa have 
heard Mr. Sundar Dae, while Bakhshi Sohan 
Lal has addréesed us on behalf of Haveli 
Shah, 

‘ Whether or not there had been asom- 
plete separation in 1895 is clearly a ques- 
tion of faot, but Mr. Sandar Das sontended 
that, in arriving at his oonelusiona, the learned 
District Judge had omitted to sonsider 
.gartain evidence, doseumentary ‘and oral. 
We are, however, ungbla to agrees with this 
gonfention, It ia psrfestly alear tbat. the 
assounts referred to by Mr. Sundar Das 
were examined and considered by the learrei 
Distriet Judge. who distiroily says that 
these assounts prova nothing in themselyes 
and, when resd in the light of Galab Shah's 
sia‘ementsa of the 4th of April 1912, might 
justly be said to disprove his claim, ard, 
further, that. there was no traee of any 
division of the prodnes of these lands whioh 
were alleged to be joint. We do not think 
that it is nesessary in law for an Appellate 


INDIAN OASES. 


[1922 


Oourt, suyh as the Diastriet Jadga, to refer 
in datail to evary piess of evidenss on the 
raaord So Jong as hia jalgmont leaves no 
doubt that all the available evidense has 
baen giyan due weight to, we aonsider that 
his findings on questions of faet esnnot be 
attasked in sesond appaal. Weare satished 
that the learned Distriet Judga has son- 
sidered all the evidenc: on the reeord and 
we agsordingly dismiss this appeal with 
sosts, 
he Ke 
Appeal dismissed, 


CALOUTTA HIGH COURT, 
Orv Rocz No. 540 or 1921, 
Desember 1, 1921. 

Preient :—Mr, J asties Sahra wardy 

and Mr, Instias Ouming, 
GIRIBALA DAS[—Partitioneg 
versus: 
PRIANATH PAL —Ovpostre Party. 

Civil Procedure Code (Act V of 1903), ss. 47, 118, 
0. XXI, r. 100—Reltef sought for in veviston— 
Other remedy open to petitioner —Practice—Applica. 
lion under r. 100, whether can be made by representa. 


tive, 


Where a party has got a remedy opento him 
to obtain the relief which he is seeking under 
section 1!5 of the Code of Civil Procedure, a High 
Court will not ordinarily interfere unless there has 
been a very serious miscarriage of justice. [p. 477, 


col. 2] 
(Juxere.—Whether a person whois a representa. 


tive within the meaning of section 17, Civil Pro. 
cedure Code, is competent to maintain an applica- 
tion under Order XXI, rule 100, Civil Procedure 


Code. [p. 477, col. 2.] 
Panchratan Koeri v. Ram Sahay, 43 Ind, Cas. 989; 


3 P. L. J. 579; 4 P, L. W, 129, referred to. 

Rule against an ordsr uf th3- Munsif 
Sesond Oourt, Midnapar, in Olaim Oase 
No, 21 of of 1919. 

FACTS appear from the judgment. 

Babu Mohendra Nath Roy (with him Babu 
Promode Kumar Ghosh for Babu Lalit Mohan 
Sanyal’, for the Petitioner.—The petitioner 
somes up bofora your Lordships in your 
revisional jurisdietion under seetion 115, 
Oivil Prosedure Code, as there hag been 
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a failure to exereise jurisdistion. Refers 
to Balakrishna Udayar v. Vasudeva Atyar (1). 
The lower Court is refusing to exercise 
juriedistion vested in it by law on an 
erroneous view of the law. Refers to Shew 
oo Bung:hidhar v, Ram Ohunder Harabuz 
2). 

Babu Dwarkenath Ohakraverty (with him 
Babu Umes Chandra Banerjee), for the Opposite 
Party.—I snbmit that your Lordships will 
not interfere under section 115, Oiy:l Pro- 
ecdurs Oode, The adoption of a wrong view 
of law does not entitle your Lordships to 
interfere under section 115, Civil Procedure 
Oode. The High Court’s powers ander 
section 115 are disoretionary. Your Lord- 
ships wil refuse to interfere under this 
seetion as there is another remedy open 
to the petitioner, the existenes of such a 
remedy precludes your Lordships’ inter- 
ferenee. There bas been no serious mis 
earriage of justice. Let the petitioner 
bring a regular suit. That is a seonolusive 
remedy, 

Babu M. N. Rey replied. 

JUDGMENT.—This Rale arises out of 
an application under Order XXI, rule 100, 
Civil Prceedure Uode, The petitioner's oase 
is that she had purehased the property, 
whioh. is a non-transferable ceeupaney 
holdivg, in exeoution of a mortgage-deeree 
agdinet the terant scre time befcra the 
sale brougbt about by the opposite party 
in exeontion ofa rent-deoree. The opposite 
party who is a landlord has purehased the 
holding in exesution cf that rent-desres 
and hes obtained possession of the prop- 
erty through Court disposeeseing the peti- 
tioner. 

The learned Munsif before whom the 
applisation was made has some to the 
sonclusion thatthe applicant has no locus 
standt, that ise, she is not seompetent to 
` make the applisation under rule 100, Order 
XXI, Code of Civil Prosedure. He has relied 
mainly upor the ease of Panchratan Koert v. 
Ram Sahay (3) in whish it has been held 


t 


(1) 40 Ind, Cus, 650; 40 M. 793 at p. 799; 15 A 
L. J. 645; 2 P. L. W, 10°; 33 M, L, J, 69; 269. L. 
J. 148; 19 Bom. L. R, 716; (1917) M. W. N. 628; 6 
L. W. 601; 22 C. W. N. 59; 11 Bur, L, T, 48; 441, A. 
261 (P.O) 

(2) 28 Ind. Cas: 977; 410, 823, 

a 43 Ind, Cas. 989; 8 P, L, J, 57% 4 P, L. W. 
4 
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that where a person is a reprezentative 
within the meaning of sestion 47, Code of 
Civil Proeedure; he is not adri patent to 
maintain an application under Order XXT, 
rule 1C0, Code of Civil Prosedure. We are 
not prepared to go so far and might have 
aome to a different conslnusion if ib were 
neaessary for us to determine that question. 

An objestion has been made to the 
eompetency of this appliestion by the 
opposite pariy on the ground that this 
Court should not interfere under seation 115 
besause the Court below has adopted a 
wrong view of tho law, and moreso when 
there is another remedy open to the peti- 
tioner, namely, bringing a regular soit. 
We take it as a settled practise of this 
Oourt that, where a party has got a remedy 
open to him to obtain the relief whioh 
he ia seeking this Court will rot ordinarily 
interfere, unless there has been a very 
eerlonus missarriage of justise. We do not 
think thet this is a ease of that sharaster 
and we are of opinion that it would not be 
right for ua to interfere under seetion 115, 
Code of Oivil Prosedure. 

The Rule is, therefore, dissharged with 
eosta, Hearing-fee two gold mohure, 

J, P. 

Rule discharged, 


NAGPUR JUDIOILaL COMMISSIONER'S 
COURT. i 
Figsr Civin Appgat No, 5 or 1919, 
January 25, 1921. 
Pres2nt:—Mr. Hallifax, A. J. O. 
RAMPRASAD ~ DEFENDANT No, 3—~ 
APPELLANT 
voraus 
M — IMARATBAI~—Pcaintise— 
RESPONDENT, 

Transfer of Property Act (IV of 1882), s, 41-- 
Consent-—Hvidenee. Act (I of 1872), s. 11b=-Intention 
and consent, whether include those based on mis. 
take—Hetoppel, 


The consent mentioned in section 41 of- the 
Transfer of Property Act, or the intention mentioned 
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in section 115 of the Evidence Act include a con- 
an o intention which is baged on amistake, [p. 479, 
col, 1 

Sarat Chunder Dey v. Gopal Chunder Laha, 20 0. 
296; 19 I. A. 203; 6 Sar. P. O. J. 224; 10 Ind. Dec. 
(Nn. B.) 201, followed. 

A Jain died leaving his widow B. and daughter 
1. B. died in 1906 but before her death declared 
8.,the son of her husband’s separated nephew, as 
her heir. This was accepted as a valid adoption 
by I. and other relatives of B. One R. purchased 
in 1803 in execution of money-deores in his favour 
one of the houses of B.’s estate. I. did not object 
to the attachment and sale, boing under the mis- 
taken belief that 8. was validly adopted. There- 
after, in several suits brought by §. on bonds 
executed in favour of B.’s husband, it was held that 
S. was not the adopted son, On this I. filed a suit 
for possession of her father's estate and obtained 
a decree including the house purchased by R. On 
appeal by R.: 

. Held, that R. was a bona fide purchaser for value 


and I, was eatepped from disputing his right to the’ 


house. [p. 478, col, 2.) 

Sheokuarbat v. Jeoraj, 61 Ind. Cas 481; 16 N, L. R. 
170; (1920) M, W. N. 627;2 U. P, L, R. (P, O.) 161; 
25 0. W., N, 273 (P. O.), referred to, 


Appeal against a dearee of the Sub- 
Judge, Narsinghpur, dated the 30th August 
1918, in Oivil Suit No, 46 of 1916. 


Dr. H. S. Gour, for the Appellant, 

Mr. B, 2, Pendharkar, for the Respondent. 
- JUDGMENT.—The fasts are simple and 

no longer in dispute, us the learned Oounsel 
for the appellant has expressly abandoned 
all his appeal exsept the sontention that the 
transfer of a house to him by sale in exe. 

sution of a deoree is not yoidable under 
sestion 41 of the Transfer of Property Act. 

One Bakshiram, an Oawal Bania, that is to 

say, 8 Jain, owned all the property in suit. 

He died in 1897 leaving a widow, Bhari 

Sethani, and a daughter, Imaratbai, who is 

the-plaintiff. Musammaié Bhuri died in 1906 
and a few days before her death she said that 
Snganehand, the son of her husband’s 
separated nephew Nathuram, was to suesed 
her as owner of all the. property. This was 
apparently assepted by the members of the 
family and of the easte as an adoption of Sug- 
anchand as theson of Bakshiram, aad, shortly 
after the death of Bhuri Sethani, a turban was 
plased on his head by them in token of his 
suesession and he took possession of all the 
property, Imratbai did not hear her mother’s 
deslaration bat was told that Suganehand had 
been adopted and aecepted it as true as indeed 
she appears to do still, She seems to have 
been given something out of her father’s 
property, There was slearly no valid adop, 
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tion, but everybody assepted Suganshand 
as the adopted son of Bakshiram, or rather 
as his heir, there being no very great differ» 
ease between the two among Jains as was 
pointed ont in Sheokuarbat v, Jeoray (1), 

` In 1913 the appellant Ramprasad at: 
tached one of the houses of Bakshiram’s 
estate of whioh Suganshand and hia father 
Natburam were the ostensible owners, in 
exesution of a desrea against’ them both. 
No objestion was made and the house was 
sold by sustion and purshased by Ramprasad 
himself, Thereafter, several sunits filed by 
Suganeband on bonds exesnted in favour of 
Bakshiram were dismissed on the plea taken 
by the various defendants that he was not 
the adopted son of Bakshiram. On tbia 
Imaratbai filed the present suit against 
Suganshand and his father and Ramprasad 
for possession of the whole cf: Bakshiram’s 
property, stating quite honestly in the plaint 
that she bad bsen under the impression that 
Suganshand was the adopted son of her 
fatber, but this had been foand not to be 
so in the suits filed by him. She obtained 
a deoree for possession of the whole of the 
property, ineluding the house purebased by 
Ramprasad, and he alone has appealed. 


1 ry 


AB has. been said, the only question 
that arises“ is, whether he is protested by 
‘sestion 41 of the Transfer of Property”. Act, 
To say that the question is one of estoppel 
under sestion 115 of the Evidence Aot is 
merely to put the-same matter in different 
words. Whether Imaratbai is prevented by 
sestion 115 of the Evidenee Act from denying 
that Suganshand was the owner of the house 
when Ramprasad attached and bought it, 
or is prevented by sestion 41 of the Transfer 
of Property Aet from avoiding the sale to 
Ramprasad, the final resulé would be the 
same and would arise from the same eause, 
In one view, besause she intentionally allowed 
Ramprasad to belisve that Saganehand was 
the owner of the house and to buy it under that 
belief, she sannct plead that Suganehand was 
not the owner and her suit, in respeet of that 
house, must be dismissed. In the other 
view, she ean take the plea, bat because she 


— 


(1) 61 Ind. Oas. 431; 16 N. L. B. 170; (1920) M, 
W. N. 627; 2U. P.L. R. (P. O.) 16l; 250. W. N, 
273 (P, C.). 
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sonsented to Snganehand being the osten- 
sibls owner sha aannos avoid the transfer, 
ao that the plea must fail and her sait must 
equally be dismissed, 

The gquastion then is. narrowed down 
to this, Doos the sonsent mentioned in 
sestion 41 of the Transfer of Peoparty Ast 
or the intention mentioned in sestion 115 of 
the Evidanas Ast inelads a sonssnt or an 
intention whish is hased on a mistake? 
Thiais fally and finally answered by the 
raling of their Lordships of the Privy 
Osansil in Sarat Ohunder Dey v. Gopal 
Chuntsr Lahka (2). That deals only with 
s3siion 115 0f the Hvidensa Ast but applies 
equally təs the section of the Teanafar of 
Praparty. Ast. The faats, indeed, ara vary 
similar to thosa of tha prasent case. For thosa 
ra}39n3, the dasre) of the lower Oourt will 
be modified by the deletion of the orders that 
the foarth defendant shail put the plaintiff 
in possession of the honse at Gadarwara and 
that he shall pay a portion of the plainti&’s 
sosta, and the substitution therefor of au 
order that the plaintiff's suit against the 
fourth defendant Ramprasad shall be dis- 
missed and that the plaintiff shall pay all 
his eoste, The aoste of this appeal will 
also be paid by the plaintiff-respondent, 

G, BH. D 


Appeal — 
(2) 200, 296; 191, A. 203; 6 Sar. P. O, J. 224; 
10 Ind, Dec. (N, 5.) 201. 





CALOUTTA HIGH COURT. 
APPEAL FROM ORDER No, 416 or 1920. 
Desember ò, 1921. 

Present :—Justioe Sir N, R. Chtterjes, Kr., 

and Mr, Justise Panton. 

BIPIN BEHARI OHATTAPADHYA 

AND OTAERS— DECREE. HOLDERS 
~— APPELLANTS 
vorsus 
JOGENDRANATE BANDOPADHYZA AND 
oTaers—J oDGanat- Deptrors—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, 
r, 11, provisions of, whether controlled by those of 
Ts 21-—Appeal, summary dismissal of —Judg ment, 

Where an order of a lower Appellate Court dis- 
missing an appeal under Order XLI, rule 11 of 
the Civil Procedure (ode ran as follows : — “Heard 
Pleader. The appeal is summarily dismissed : 

Held, that as the provisions of Order XLI, rule 11, 
were controlled by those of Order XLI, rule 31 of 
the Civil Procedure Code, the judgment of the lower 
Appellate Court was defective and should be set 

aside. [p. 480, col. 2.] 


Rami Deka v, Brojo Nath Saikia, 25 C.97;1 C.W. 
N. 692; 13, Ind, Dec. (N. 8.1 66, Rakhal Chunder 
Tewari v. Satindra Deb Ra, 5 ©. L. J. 349, 
Pachi Dasi v. Bala Das, 2 Ind. Cas, 405; 13 0. W, N. 
1031, followed. 

Puttapa y Yellappa, 5 Bom, L. R. 283, Tanaji 


. Dagde v. Shankar Sakharam, 12 Ind. Oas. 564; 36 B. 


116; 18 Bom. L. R, 1002, Hanmant Rukhmaji v. 
Annaji Hanmant, 20 Ind. Oas. 966; 37 B. 610; 15 
Bom. L. R. 765, Samin Hasan v. Piram 30 A, 
319; 5 A. L., J. 800; A. W. N. (1908) 115, referred 
to, 


Appeal against an order of the Additional 
Distrist Judge, Hooghly, dated the 16th 
September 1920, affirming that of the Suab- 
ordinate Judge, First Court, at Howrah, dated 
the 26th July 1920. 

- FAOTS appear from the judgment. 

Babu Biran Kumar Muster es, for the åp- 
pellants.-—-The desrea holder is the appellant. 
The appeal arises onb of eertain exeesution 
proseedings. The decree was for possession. 
The judgment debtor resisted the exeeution 
of a oertain portion of the desree, The 
Appellate Oourt erroneously dismissed the 
appeal summarily under Order XLI, rule 11, 
Civil Proeedure Oode, without giving 
apy judgment, I submit he is hound to write 
out a judgment, however short. Order XLI 
rale 11 is sontrolled by Order XLI, rule 31, 
In a case in whieh seeond appeal liesa judg. 
ment must be delivered. Refers to Ram: Deka 
yv Brojo Nath Yaika (1), Rakhal Ohunder 
* Tewari v. Satindra Deb Rai. (2). In the 
latter gase there was judgment writtén but 
it was very short, Refers to Pachi Dasi v. 
Bala Das (3). There Coxe, J, was of opinion 
that the case in Ram: Deka gi Brojo Nath 
Saikia (1) was not eorrest. But in that sase 
there was a differense of opinion between 
him and. Riehardson, J., on that point. The 
ease was, however, disposed of on another 
ground. Refers to Putéapa v. Yellappa(4) and 
Tanaji Dagde v, Shankar Sakharam (5). The 
latter sane was against me but it wás revers- 
ed by a Fall Bensh of that Court reported 
in Hanmant Rukhma i y, Annaji Hanmant (6), 
Refers to Samin Hasan v. Piran (7). In 


. (1) 25 0.97;1 O. W. N, 692; 13 Ind, Dec, (N. s.) 
66 


(2) 6 C. L. J. 348. 

(3) 2 Ind. Cas, 405; 13 0. W. N. 1081, 

(4) 5 Bom. L. R. 238. 
A (5) 12 Ind. Oas, 564; 86 B. 116; 18 Bom. L. B, 
100 

(8) 20 Ind, Cas. 966; 37 B. 610; 15 Bom. L, R. 
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the present gaga the learned Judge simply says 

Heard Pleader. The appeal is summarily. 
dismissed,” { gnbmit that is no jadgment 
aseording to law. 
© Babu Mannatha Nath Guanguli, for the 
Respondents, —Order ALI, rule 11, is not 
eoutrolled by rule 31. There eannot be any 
doubt that the Judge has pawar to dismiss 
an eppsal summarily. Rila 31 applies 
when the respondent appears. Thao tae 
Judge, after hearing both sides, has got to 
write outa judgment I would rely on Samun 
Basan y. Piran (7). 

Bahu Bijan Kunar Mukerji replied in 
brief, 

JUDGMENT,—Ia this sase, tbe lower 
Appellate Court dismissed the appeal əvi- 
dently under Order ALI, rola 11, The 
order runs as follows:—“Heard Pleader. 
The appeal is summarily dismissed,” 

It is oontended on behalf of the appellant 
before us that the provisions of Ordar XLI, 
rule 11, are eontrolled by those ot Order 
KULI, rule 31. 

“There isa divergenee of opinion on the 
point inthe several High Courta in India, 
In our Court, in the ease of Rami Deka v. 
“Brojo Nath Satkia (1), where the judgment 
was “Suit laid at Rs. 480, value of buffaloes. 
Appeal rejeated under seotion 551, Oivil 


Prosedure Code”, it was held that the dis» 


missal of an appeal under section 551, Oivil 
Prosedure Oode, by a Court whose decision 
may be the subject of an appeal does not 
relieve the Oourt from the neseesity of 
writing a judgment whish, assording to the 
provisions of sestion 574 of the Oode, should 
ahow the points raised, the deosieion upon 
those points and the reasons for desiding 
them, In the.next ease in our Court, Kakhal 
Ohandra Tewari. v. Satindra Deb Rat (2), 
Maclean, O. J., (Oaspersz, J., agreeing with 
him) quoted with approval the above oase 
of Rami Deka v. Brojo Nath Saskia (1), bat 
distinguished it on the ground that in the ease 
before them there was substantial compliance 
with the. requirements of section 574 of the 
Code. In the sase of Pacht Dasi v. Bala Das 
(3) Ooxa, da, was of opision that seotion 
551 of thè Code was not sontrolled by sestion 
574, Rishardson,.J., on- the other hand, 
fully assepted the yiew of law taken in the 
two earlier oases, “Both the learned Judges, 
however, were of opinion, that in the oase 
before them the judgment resorded by the 


Subordinate Judge was snffisient, It appeara 
from pages 1032.33* of the report that the 
fasts of the cass, the points for determinas 
tión and the reasons for desiding them were 
stated, though briefly, The question whether 
the provisions of seetion 551 are sontrolled 
by those of sestion 574, therefore, did not 
arise for determination in that oase and the 
observations of the learned Judges on the 
point must be taken as obiter, 

In the Bombsy High Court, in the ease 
of Puttapa y. Yellappa (4), the same view was 
taken as in the two earlier Calsutta eases. 
A eontrary view was taken later in the ease 
of Tanoji Dagde v. Shankar Sakharam (5). 
That desision, Lowever, was overruled by 
a Fall Benoh of the Bombay High Oourt in 
Ranmant Rukhmajt v. Annoji Hanmant (6). 
Bat the desision of the Full Beneh proceed- 
ed upon the ground that there was a 
Cirenlar Order of ‘the Bombay High Court 
by which the lower Oourts were bound. 

: The Allahabad High Court, in the sace of 
Samin Hasan v. Piran (7), dissented from 
the view taken: by this Court in Rami Deka 
v. Brojo Nath Satkia (1) and held that the 
provisiors of eestion 574, Oivil Prosedure 
Code, are not applicable in their entirety to 
the oase of an appeal dismissed under cestion 
551 of the Coda. In that ease also, as 
appears from the report, there were some 
reasons stated for the judgment and not 
merely that the appeal’ was summarily dis. 
missed. 

We think we ought to follow the decisions 
of this Court and hold that the judgment of 
the lower Appellate Oourt in this ease is 
defeative and should be set aside, 

The oase will aseordingly go baek to the 
lower Appellate Oourt. As the Additional 
Distriet Judge who summarily dismissed the 
ease isnot now at Howrah, the appeal must 
be heard by the lower Appellate Oourt- under 
Order- AL], rule 11 and disposed of aesord- 
ing to law., _ 

_ The aosts of.this appeal, whieh we assess - 
atone gold mohur, will abide the result of the 
appeal to the lower Appellate Oonrt if the 


appeal is ‘admitted under, Order XLI,, rule 


ll. If the appeal is not admitted, the 
parties will bear their-own-sosts, b a 
JP. Case. sent’ back: 

*Pages of 180; WE N E4] "0 — 
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SIND JUDIOIAL COMMISSIONER'S 
OOURT, 
ORIMINAL REVISION APPLIGATION No, 48 oF 
1919. 
July 29, 1919, 
Present,~-Mr. Kincaid, J. C., and 
Mr. Raymond, A. J, O. 
POHUMAL AND o1HeExs—ApPPLICiNTS 
veraras 


EMPEROR - Opposite Party. 


` Qriminal Procedure Code (Act V of 1899), s. 190 
—Order of District and Sessions Judge to subordinate 
Magistrate to try certain persons for robbery—Ultra 
yires— Procedure. 


An order of a District and Sessions Judge to a 
Magistrate subordinate to him, totry certain persons 
sent to him in custody, on charges of robbery 
and abetment of robbery is wltira vires and no 
proceedings can be taken on that order inasmuch 
as- none of the requirements of section 190, 
Criminal Procedure Code, for initiation of pro- 
secutions are fulfilled by that order. [p, 482, col. 2.] 

Aparao Jhaverilal, In 1e, 48 Ind. Cas. 682; 20 Bom. 
L. B. 1018; 20 Cr. A J. 42, Emperor v, Sundar Barup, 
35 A. 512; A. W. N. (1904) 90; 1 Or. L. J. 35, Saheb 
‘Tewari v, Emperor, 49 Ind Cas. 91°; 20 L. 3. 247, 
‘Queen-Empress v. Manu, 11 M. 4428; 2 Weir 238; 4 
Ind. Dec. (N. s.) 309, Queen-Empress v. Murphy, 9 A. 
F637; A. W.N. (1837) 141; 5 Ind. Dec. (x.s) 88), 
Girdhari Lal v. Emperor,-10 Ind Cas. 156; 12 Cr. H 
J. 217; 11 P. B. 1911 Cr; 82 P. W. R.1911 Cr; 146 
P. L-R 1911, Muso.v. Emperor, 25 Ind. Cas OTT; 15 
Cr. L. J. 649; 8 S, L. B, 41 and Sital Daa v Emperor, 
8 Ind. Cas,’ 247; 11 Cr, L., J. 602; 87 P. L. R. 1910; 6! 
P. W. R: 1910 ii to. 


Application for- — prosesdings 
pending -before Resident - Magistrate, Rohri, 

Mr. F, J. de Verteuzl, for'the Applicant, 

Mr, T. Q. Elphinston, Publio Prososutor, 
for the Crown. 15 


” 


JUDGMENT. 

Kinxc.1n, J, C.—The facts of tho daze are 
more or less undisputed and are shortly as 
follows :— 

Pohumal, applicant No. 1, appears to have 
obtained in ‘the Oourt of the Sesond Class Sab- 
‘Judge Rohri, a deerea- against four Sikhs 
named in the applisation before us and a war- 
rant of- attashment of their .moveable 
property in exesution of his desree.- He 
went with Vishnu andKouro, applicants Nos. 
2 and 3, and one Khial to Lakhsing’s’, village 
where.the Sikhs lived, but they wore: absent, 
On or abont the 17th or 18th Maroh . the 
Distrik Judge of Sukkur received. two or 
threo vernagular petitions in whish three per- 
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sons, Parmusing Lakhasing, Mithusing Harso. 
sing and Rupsing Sidhusing, complained that 
the four ‘applisants bad with the bailiff 
Pitomal entered their houses, although they 
were not judgment-debtors,: and bad takon 
therefrom sertain ornaments, The Distriot 
Judge sent these petitions to the Sesond Olass 
Sub Judge of Rohri for enquiry and report, 
Before the Sub-Judge had reported thereon, 
Parmusing Mithusing and Rupsing pre: 
aented themselves in person before the 


Distriot Jadge and tendered to him petitions 


written in English, somplaining that the 
Nazir of the Sub-Oourt had relied on an 
endorsement made by the bailiff on the war- 
rant that nothing had been realised owing 
to the judgment-debtor’s abserce and had 
ordered that the matter to be dropped The i 
Distrisé Judge believed the app.teant’s 
story and desided to enquire into the allega. 
tions himself, On the 25th Maroh he | examin- 
ed them as well as Pitomal, the bailiff, and, 


belisving that there. existed a “prima — 


sase against Pohumal, Vishnu, Kouro and 
Khial “and other Banias,” issued B “searah 

warrant for the search of Pobumal’s. house, 
At the ‘same time, he told Mithusing to 


‘bring to him Mornsing and Jaising, who, 
as Mithusing alleged, had witnessed the ` 
entry into the 
Rupsing. 
warrant was returned with an endorsement 


loose of Mithusing and 
‘On the 27th Mareh the searah 


that nothing had been found in Pohumel’s 
House, On the 29th March Mithusing 
brought Morusing and Jaising before the 


. Diatriot Judge who examined them as well as 


two other eye-witnesses, Khunosing and Ram- 
sing. After their examination he issued bailable 
warrants to senare the attendanes of Pohumal], 

Vishnu, Kouro and Khial, and one Jetho, pra- 
sumbly ene of the other Banias, and asked the 
Mukhtiarkar of Rohri to go to the village of 
the judgment-debtors and examine the wives 
of Parmsing and Rupsing, On the Ist April, 

Pobumal, Vishnu, Kouro, Khial and’ Jetho 
appeared before the J udge, who examined 
them and formed the sonalusion that Pohu- 
mal and Vishnu had committed robbary and 
that Konro and Jetho had abetted them in 
the offenee, He did not think that Khial 
had sommitted any offenee, > Asting on this 
sonslusion the Judge on the same day 
wrote an order direeting that Pohumal, 

Vishnu, Kouro and Jetho should "be taken 
in —— to the Court of the Resident 


“=. it or brought under its notiee 
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Magistrate, Rohri” on sesharges of robbery 
and abetment of robbery. He eonsiuded 
* the order with the words: “As to the enquiry, 
evidenea will be given by R, BE., A. Hlliot, 
Distriet Judge.” 

The Resident Magistrate seems to have 
examined Mr, Elliot on the 2nd April 
and then to have adjourned the enquiry 
granting bail to Pohumal, Vishnu, Kouro 
and Jetho. On the 17th April the latter 
filed an applisation in this Oourt asking 
that the proeecdings should be quashed. 
The Oourt stayed the prosesdings and 
sent for the resord. 

At the hearing Mr. De Verteuil appeared 
‘for the applicants. The Publie Proseeutor, 
Mr, Elphinston, appeared for the Crown. 

We may at. the outset say that we ara 
‘unable to find any section in sither “ the 
Oivil Procedure Oode or the Oriminal 
Preeedure Code which justified the learned 
Judge in ordering the arrest of the appli- 
‘gants and in sending them in custody to 
be tried on eharges of robbery and abet- 


ment of robbery before the Resident 
Magistrate of Robri. Seotion 476, Criminal 
Prosedure Oode, empowers any Oivil, 


_ Oriminal or Revenue Court to send persons 
in enstody to the nearest First Olass Magis- 
trate whenit is of opinion “that there is 
ground for enquiry into any offenes refer- 
red to in seation 195 and sommitted before 
in the 
sourse of a judieial proeeeding.”’ But robbery 
and abetment of robbery are not offenses 
referred to in sestion 195. Indeed, ths 
learned Judge himself seems afterwards to 
have felt-the same diffeulty that wa feel 
besause, when sross-examined, he admitted 
that he had acted “without reference to 
‘any partieular law at the time’ and under 
powers’ inherent in the Distriet Judge, lt 
is, however, unnesessary to labour this 
point, besause the learned Publie Prose- 
eutor informed the QOourt that he was un- 
able to support the aetion of the learned 
Judge. He, however, opposed the appliea- 
tion to quash proceedings on the ground 
that it was open to this Oourt to treat 
‘the Judge’s order of the Ist April as a 
somplaint under section 190 (a), Oriminal 
` Prooedure Code.. It is true, he argued, 
‘that the Magistrate had not examined the - 
sompleinant under seetion 200, Oriminal 
Prosedure Oode, but the failure to examine 
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the somplainant under section 20), Crimi- 
nal Prosedure Oode, bad}been made good by 
the Court’s examination under section 252, 
Oriminal Prosedure- Code, and that in any 
case, a failure to examine the somplainant 
under seetion 200, Oriminal Proeedure 
Oode, was a mere irregularity thab sould 
be eured by section 537, Criminal Prose. 
dure Code. He relied on in Aparao Jhavert- 
lal, In re (1), Emperor v. Sundar Sarup 
( 2), Saheb Tewari v. Emperor (8), Queen- 
Empress v. Monu (4), Queen-Hmprees 
v, Murphy (5), Girdhart Lat v, Emperor 
(6) and Muso v. Emperor (7). 

We do not propose to deside the questions 
whether a failure to examine the somplain- 
ant under section 200, Oriminal Prosedure 
Code, aan be sured by his examination under 
section 252, Urimina] Procedure Code, or whe- — 
ther it oan be evred by the provisions of sec. 
t'on 537, Criminal Prosedure Oode, For the 
purposes of this ease, it is unnseessary to do 
so,as we sannot hold that fhe order of Mr. 
Elliot was within the meaning of the Orimi- 
nal Prossdure Code a" somplaint.” . In the 
on whieh 
the Publis Prosesutor mainly relied, the 
‘faota were entirely different. The Distriet 
Judge salled the Distriot Magistrate’s atten- 
tion by letter to eertain remarks of his as 
regards the forgery and suggested that, in 
the interests of justise. there should be a 
prompt investigation of a will, As. their 
Lordships, Heaton and Hayward, JJ., obser. 
ed, the Distriat Judge's letter fulfilled ‘ 
every partieular the requirements of the 
definition of “somplaint” in the Ori- | 
minal Prosedure Code. Nor is the case 
of Emperor v, Sundar Surup (2) more 
pertinent, There an Assistant Colles. 
tor came to the sonslusion that ina rent: 
suit before him the plaintiff had som- 
mitted perjury. He stated his reasons in 
a letter and sent the resord to the Ool- 
leotor “ ‘for starting a ease under section 193, 
indian Penal Code.” The Collestor ordered 


5 48 Ind, Cas. 682; 20 Bom, L, R. 1018; 20 Or. L. 


a 26 A514; A. W, N. (1904) 90; 1 Or. L. J. 85. 

(3) 49 Ind. Oas. 919, 20 Cr. L, J. 2 

(4) 11 M. 448; 2 Weir 238; 4 Ind Deo. (x. 8.) 809. 

ase) 9 A, 065; 4. W. N. (1887) 141; 5 Ind. Dec. (N. 8.) 
‘83 

(6) 10 Ind, Cas. 156; 12 Or. L, J. 217). 11 P. R. 1911 . 
Cr; 32 P. W, R.1911 Or 146 P. L. R. 1911. 

(7) 25 Ind, Oas, 977; 15 Or, L. J. 649; 8 B. L, È, 41; 
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a ease under seetion 193, Indian Penal 
Code, to bə initiated against the plaint- 
iff. When the matter same up before 
the High Court, Knox, J., held that 
the Assistant Oolleetor’ g letter was & 
“somplaint to the Distriet Magistrate.” The 
mera fact that it was addressed to the 
Collestor instead of to the Distriet Magis- 
trate was a mistake whish sould not 
affeaé his juriadistion. Bat in this sage 
Mr. Elliot himself issued an “order” that 
sertain persons should be taken in oustody 
to the Oourt of the Resident Magistrate on the 
sharges of robbery and abstment of robbery, 
Now, san sush a dosument be deemed to 
be a “somplaint’P Tha definition of this 
word will ba found in sestion 4 (A) of 
the Oriminal Prosedure Code. It runs as 
follo ws: — 

“Complaint? means the allegation made 
orally or in writing to a Magistrate, with 
a view to his taking astion, under. this 
Code, that some person whether known or 
unknown, has sommitted an offense, but it 
does not inelade the report of a Polise 
Offiser,”’ 

Now, Mr, Elliot made no mere allega- 
tion to the Magistrate with a view to his 
taking astion, He issued an order that 
the Magistrate should try the seoused 
persons. The Publia Prasseutor has argued 
that the order only referred to the taking 
of the aseused persons into eustody and 
not to their trial. Wedo not think that 
he is sorrest, The entire dooument is 
headed “order”, It is true that the word 
“trial” does not osour in the order but that 
was the only objeat for whioh the aseused 
could have been taken to the Magistrate 
in eustody. On reasiving the said order 
the Magistrate, unless he refused to obey 
it, was bound to proseed to try the aeaused. 
It was not open to him to pass an order 
of dismissal under sestion 203. He had 
at onea to proceed to -hear the some 
plainant under sestion 252 and that is 
the sourse which the Magistrate 
‘aotually followed. A ease very similar 
to the present one ig. of Sital Das v. Em- 
‘peror (3), Therein, the Distriet Judge 
directed the prosecution of a guardian of 
a minor named Sitaldas and the District 
“Magistrate ordered the ease to be tried 


91); 6t P. W, R. 1910 Or. 
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by the Additional Magistrate. Tha Chief 
Court of the Punjab held -that the Dia: 
triot Judge had no power to order ths 
prozesution of Sitaldas. It also held that. 
the said order sould not be treated as 
information under sestion 190 (1) (e). The 
plea that the order sould bs treated as 
a complaint does not seem to have been 
advanced by the Orown. Chevis, J., observed: 

“The order of the District Jadae being 
ultra vires goes for nothing ......... 
I find that op to the present no sriminal 
oase has been properly instituted, and I 
direst thst no further proseedings be taken 
on the District Magistrate’s ordar of 17th 
January 1910. At the same time, I note 
that nothing in the present order is to be 
ragarded as a bar to any farther prosesu. 
tion which may be dirested against Sital. 
das, either on somplaint or otherwise; I 
express no opinion whatever on the merits 
as to whether sush a prosesution should or 
should not be started, but I merely point out 
that, if a prosesution is to ba broaght, 
prossedings must be duly initiated as 
rejuired by séction 190, Criminal Prosedare 
Code.” 

In the same way we find that the 
“order” of the Distrist Judge of Sukkur 
was made ulira vires. The result is, that 
none of the requirements of sestion 190, 
Criminal Prosedure Oode, have been fulfilled. 
No legal proseedings, therefore, have been 
initiated against the applieants and we order 
that they at onse be disesharged, and that 
no further proseedings ba taken against 
them on the Jadge’s order of lat April 1919, 
At the same time we wish to express no 
opinion whatever on the merits as to 
whether legal proseedings, as required by 
the Oriminal Prosedure Oode, should or 
should not be initiated against them, 

Rayoonp, A. J. O.—I ooncur. I think 
the action of the Distriat Judge in this 
sasa is as nowarranted in law as ib is un» 
presedented, and the Publie Prosesutor was 
quite right in expressing his inability to 
support it. The main question in the eases 
is, whether the proseedings against the 
aseused before the Resident Magistrate, 
Rohri, were initiated in any manner pre- 
seribed by seotion 190, Criminal Prosedure 
Code, whish preseribas the aonditiona re- 
quisite for the inititation of proceedings. 
-Seetion 476, Criminal Prosedure Oode, has 
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slearly no applieation, nor hava clauses (b) 
and (e) of sestion 190. Ib has been sontend- 
ed by the Publio Proseoutor that slause (a) to 
gestion 190 is applisable and that the 
proceedings were instituted on complaint. 
Oomplaint is defined in slanse (h) to 
section 4 as the allegation made orally or 
in writing to a Magistrate with a view 


to his taking astion under the Code that 


some person whether known or unknown 
has-eommitted an offense. Now, when a 
Magistrate takes o:gnizanes of an offence 
on eomplaint, he may do one of three 
things, he may either dismiss the som- 
plaint, or fix it for preliminary inquiry or 
issue prosess. He has to  exersise his 
judgment, and determine whether the som- 
plaint ought to be entertained or not. 
His position is one of responsibility, for 
on his determination the interests cf one 
person or the other may be prejudieially 
affesated. The right of the Magistrate to 
sonsider the complaint when an ‘allegation’, 
ig made to him that some person has 
eommitted an offence cannot be fettered, 
and he must deside, aecording to the 
sireumstances of each case, whether a par- 
tisular complaint should be. admitted or 
diemisced, Now, what tke Pablo Proge- 
entor deseribes as & somplaint in this ease, 
ig headed an “order”. It is true that 
it embodies an all@gation that certain 
persons deseribed therein haye sommitted 
sertain offences, but the allegatiors are 
soupled with a mandate that those offenses 
should be enquired into, and with . that 
objest the persons somplained against are 
sent in oustody to stand their trial 
‘before the Resident Megistrate, Rohri. The 
latter himself must have understcod that 
that there was no option left to him 
but to immediately start with the trial 
of the aseused and this is what he pre- 
sisely does, for he records the evidence 
of tha Sessions Judge as the first witness 
in the ease. The faet of the written 
order of the Sessions Judge and the sending 
of the assucedin custody to the Resident 
Magistrate were tantamount to a direction 
to. the Magistrate to try the aseused 
irrespestive of the fast whether any oom- 
‘plaint had been filed before him and 
“whether. it disclosed tbe sommission of 
any offenee. I feel it impossible to dezoriba 
-the ordér in this ease, omanating from the 
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Sessions Judge, to a Magistrate subordinate 
to him as a oomplaint. It is, for all 
practical purposes, what it purports to be, 
vie an order. The fundamentil requisite 
for tke initiation of prosesadings is absent. 
Tbe Magietrate’s right of exersise of his 
judgment upon the presantatioa of a oom- 
plaint to him is taken away from him 
and he had been direested to proseed with 
the trial in a way unknown to the law, 
The proosedings of the Magistrate are 
vitiated at their vary root and must, there- 
fore, be quashed. 
J, P. 
Proceedings quashed, 





PATNA HIGH COURT. 
URIMINAH Revisios Nos. 335 anp 337 or 1921, 
Desember 2, 1-21, 

Present :—~Mr, Justice Jwala Prasad 
and Mr, Justiee Roas, 

In On, R, No. 335 or 1921 
JAI SAO AND OT4ZBE8 -PETITIONERS 

versus 
EMPEROR—Oppoasrra Parry, 
Ix Ox. R, No. 337 or 1921 
JHARI LAL AND ANOTHER — PETITIONERS 


tersus 


EMPHROR—Opposite Party. 
Criminal Procedure Code (Act V of 189%), ss. 110, 
117 (4 —Aceused persons--Joint trial—Evidence of 
association, necessity of —Trial, legality of —Prejudice to 
accused, 


The legality of a joint trial does not depend on 
what is alleged for the prosecution, but on the facts 
subsequently found to be true, [p, 490, col 1] ` 

Jogendra Kumar Nag v. Emperor, 61 Ind. Cas. 238; 
25 O. W. N. 834; 22 Cr. L. J. 377, dissented from. 

Godhan Ahir v. Emperor, 47 Ind. Cas 95;4P. L. J. 
7; 19 Or. L, J. 894, from followed, 

In order to entitle a Magistrate to try several 
persons jointly for offences under section 110, 
Criminal Procedure Code, the circumstances men« 
tioned in section 117 (4', namely, the association of 
several persons in the commission of the offences 
mentioned ia section !10, Criminal Procedure Code, 
must be established. [p. 450, col. 2.] 

In a case under section 110, Criminal Procedure 
Code, in which the evidence of bad character ‘of 
the accased persons and of the individual nefarious 
dots committed by them form the integral parts of the 
offence ths evidence led ‘against one will prejudicé 
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the case of the other accused pérsons assembled 
together in the same dock, and in such case the 
joint trial of accused persons is illegal, [p. 420, col. 2.] 
. In Or, R. No, 335 or L721, 
Messrs, S. N. Hag and J. N. Gupta, for the 
Petitioners. 
The Assistánt Government Advosate, for 
` the Crown, 
N Ce. R. No. 337 of 1921. 
- Mr, Yusuf, for tha Petitioners. 
The Assistant Government Advocate, for 


the Crown, 
JUDGMENT. 

Jwats Passad, J.—The petitioners, eight 
in number, Raja Ram io, dhari Lal, 
Balgovind Lal, Gajoo Sao, Ohilhauri Sao, 
Jai Sao, Parshadi Sao, Ohamrna Sao, of village 
Aunta, near Mokameh Ghat Station, have 
been dirested by tie Sub-Divisional Offiser 
of Barb, by his order dat:d the 29th of 
April 1921, to exseute bonds of Rs. 100 eash, 
with two seourities of Rs. 10C eaeh, to be of 
good behaviour for one year or in default t3 
undergo rigorous imprisonment for one year 
eash under seation 110 (b) of the Oriminal 
Prosedure Code. This order has been based 
upon the finding of the Magistrate that tha 
aseneed habitually “dealt in goods whish 
they knew to have been stolen from railway 
goods shed at Mokameh Ghat.” 

Upon the report of the Polise at Mokameh, 
dated the 15th of October, 3920, the Magia. 
trate drew up the following proseeding: 
“Whereas from. the report of G. R. 
Polise, Mokameh, dated the 15th of Ostober 
1920, it appears that the above named sight 
aeaused parsons sre by habit ressivers of 
stolen property knowing the same to have 
been stolen, I, therefore, order the above eight 
assused to show sause at 10 a.m. on Sth 
November 1920 why they shonld not be 
bound down for tires years to be of good 
behaviour under seetion 110, Criminal Pro- 
eadure Code, in terms given below— Raja Ram 
a bond of Rs, 1,000 with two sareties of 
Rs. 500 each—other seven defendant: bonds 
of Rs. 100 eash with t vo sureties of B3. 100 
eneh.” 

Now, the sireumstanees-set forth in the 
report of the Poliss referred to above are as 
follows :— 

1. That about 302 bags of linseed and 
other artisles were found short at destination 
from Mokameh Ghat although seals on the 
-waggons were intast, leading to a eonslusion 
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that the ¢'efts oseurred at Mokameh Ghs 
bofora the waggons left the plase. 

2. That the soolies, who mostly same from 
the village Aunta, have been generally found 
eoneealing the graics from the Ghat Station 
and disposing them off to their reesivers at 
Aunta. 

3. That one gang of reasivars, under tha 
leadership of Jhari Sao. was prosesnt3d in 
the year 1913 under aeotion 110, Oriminal 
Prosadure Code, and Jhari and Baigovind 
were convisted. 

4, Thatit came to light during enquiry 
of the prossedings in 1913, that the stolen 
property reseived by the than asouisd 
ragsivars was despatshel by aau by rail t 
Likhisarai Station under different fistitious 
names, 

5, That the remnants of tue above mane 
tioned gang gradually formed afresh the 
presant gang of raasivars undar leadership 
of asesnsed Rija Ram. Tais tima thay 
shangad their modus operandi to dafy the 


Polios and to avoid datestion, that is, they 


bagan to send away their asatolen property 


“by sarts or boats towards GLakhisarai, Barh, 


and other plases asross the river. 

6. In the year 1919 thera was an 
abnormal insrease of orime at Mokameh Ghat 
and about 27 eoolies were arrested red-handed 
sarrying property in almost sash ease towards 
the village of tha sosusad, Hightean anolies 
were similarly arrested in 1918 and eləyən in 
1920 with mors or leas the same result, 

7. That during ths enquiry of this 
oise, it transpired that present asaused are 
mainly responsibla for the thefts as reasivara 
and that they astually sent large 
aonsigoments from time to time to Lakhi- 
sarai aud Barh por oarta and boats, 

8, That the asauasd Raja Ram, Jai, 
Parshadi and Chamra have transasted in 
lingsed to the extent of R3, 20,230, ta spite 
of the faot- that none of them has got 
even a small plot of land prodasiag 
lin3ead, nor have they baen known to hava 
evar importad it fram other plases. 

9, That the assased have baen maintain- 
ing eash a nominal shop only t3 ssreen 
their mala file daelings with the eoolies 
and to afford the laiter oppsrtunities, to 
fraquont their shops with the alteriar 
objest of purchasing things, 

Ín ordər ta show that the assasad pər- 
sons had faeility ia perpetrating tha 


ie 


are transhipped 


hed— but without any enclosure, 
‘are: usually. detained for one day, some- 


About 
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offences of reseiving stolen property, the Sub- 
Inspestor in his report has given a deserip- 


‘tion of the situation of the village Aunta, 


their shops and the Railway transhipmen’ 
platform, whieh showa that they are all 
in olose proximity. In his report the Sub- 
Inspestor says that “Aunta ia a large 
village inhabited mostly by Babhar and low 
elass- people, Almost every adult male 
‘member of the latter class works as a sooly 
in the Mokameh Ghat Goods Shed where 
‘transhipment of goods from B, & N.W.Ry.and 
-E:I. Ry., and vice versa, is aarried on on a vary 
grand seale. The aessused have got nominal 
‘shops of groseries. Their shops and houses 
are losated on the outskirts of the village 
juat outside the Railway feneing within 
easy reash of distanee from the Railway 
Shed. The Mokameh Ghat shed is one of 
the biggest transhipment stations in India. 
Some times about three hundred waggons 
in one day. The com- 
modities , passing through the shed are 
of a variety, -but chiefly rise, wheat, grain, 
linseed, sugar, aalt and the lilo. The 
yard is about two miles in length. A 
portion of that is tinned,—known as the 
The goods 


times for two or more, for being transhipped. 
250 soolies are always at work, 
About 100 of them hail alone from Aunia, 
A aonsiderable number of these soolies have 
‘got every facility of pilfering from the son- 
signments in the shed or carrying away 
a bag or two as opportunity offers.” The 
plan of the Mokameh Ghat Station, the 
transhipment platform and the Aunta 
village, where the shops of the asaused are, 
haa been appended to the report of the 
Sub-Divisional Offiser dated the löth of 
January 1921. In order to show that the 
‘aecuced are members of one gang assosiated 
-together for the purpose of sarrying on the 
offence of reeeiving stolen property from 
the ooolies, the Sub- Inspestor says in his 
diary: ‘The seosused live in one village 
and are intimate with eash other. They have 
been seen often assoaiating together and with 
the soolies working in the shed who are 
admittedly bad eharaeters, They have 
also been found transasting together with 
one and the same Mahajan at Lakhisarai, 
Barh and Mokameh, They were given an 
ppportunity but gould not explain satisfag- 
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torily about their transastion and the sudden 
ehange in their sirenmstanses. A few years 
bask they were men of no means but now 
they are men of thousands living comfort- 
ably ina high style, ” 

The evidenee laid in the . present ease is 
enormous, As many as 148 witnesses for 
the . proseeution and 48 witnesses for the 
defanee have been examined, and no less than 
115 Exhibits, oxeluding their sub-numbers, 
have been prodused. By means of the afore- 
said evidenea the prosesution has tried to 
establish what.is sontained in the report 
of the: Sub-Inspestor upon whieh the pro- 
seeding under sestion 110, Oriminal Pro- 
cedure (code, was some to. The report 
of the Sub-Inspeetor does not itself show any 
apesifie instanee of reseiving stolen prop- 
erty in whieh all the saseused were acting 
jointly and in sonsert. No doubt, the Sub- 
Inspeestor’s report. says tbat the aeocused 
persons belong toa gang of reseivers of stolen 
property, the  sonelusion is not justified 
by the material set forth in the report, 
The report refers to one gang of reseivers 
of stolen property in 1913 : headed by 
Jhari in which Jhari and Balgobind were 
sonvisted but nothing has been stated in 
report, nor anything shown in the eyi- 
dense, that the remaining six aosused 
were members of that gang. The present 
gang is said to have been formed under 
leadership of Raja Ram and the only 
cireumstanees mentioned for thinking thatthe 
remaining seven aseused were also members of 
that gang is the faot that four of the aeeused, 
Rajaram, Jai, Parshadi and Chamru, have 
transasted in linseed, ete., to the extent of an 
enormous sum of rupees, namely Rs. 20,280 
"with the Mahajans in Lakhisarai, Mokameh 
and Barh. This sireumstanee, again, even if 
acsepted as an evidence of assosiation, leaves 
out of assount the remaining four of the 
asoused, It haa not been stated in the 
report, nor shown in the evidenes, that the 
remaining four of the aseused had any eoneern 
with the transaction referred to above. The 
fasts and ineidents relied upon by the 
prosesution do not establish an assosiation 
of all the aeeused in the nefarious. saot of 
receiving stolen property. There are, no 
doubt, sertain fasts, namely, that they were 
.sarrying on shops in the slose proximity 
.of the Railway transhipment shed: that 
they were residents of a village from 
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where Railway soolies are largely reeruited; 
that they were earrying on shops affording 
fasilities to the soolies in disposing of the 
stolen grains through them, and alao giving 
fasility in reeeiving the stolen goods, Hash 
of the asaused holda separate shops ia 
that locality. There is nothing to show 
that these assused have assosiated together 
and reseived any etolan goods from the 
aoolies, The soolies soming from the village 
Aunta, as shown above, are about 100 in 
number. Some of these, as aat forth in 
the report of the Sub I[nspeetor, have 
bean sonvisted for theft. No  partioulara 
have been given aa to .whieh of the aoolies 
have formed into a league with the as- 
eisad in the present aase. The reasons, 
therefore, for the Sub-Inspeetor to report 
that these assused persons formed a gang 
do not hold good. Therefore, upon his 
report, the Magistrate sould not draw up 
a oharge under sestion 117 (4) for the 
joint trial of the present asoused upon 
the ground that they had assosiated tov 
gether for the purpose of reesiving stolen 
property. The report of the Poliso, there- 
fore, if traly analysed, leada only -ġo the 
aonelusion that the aeeused were resgivars 
of stolan property but not nesessarily the 
fast that they ware msmbers of a gang 
haying associated themselves under a common 
leader, Raja Ram, for the purpose of oarrying 
on this nefarious ast. The Magietrate, in 
“his prosseding under sestion 110, C-iminal 
Prosedure Oode. apparently does not assapt 
the raport of tha Polise as being suffisient to 
frame a charge of assosiation of ` these 
assased persons; for ha only says in the 
prosesdiag that “the asansed sra by habit 
reseiver} of. stolen property.” The fact 
that thoy are members of a gang or have 
asaosiatead together for the purpose of 
aarrying their profession of reesiving stolen 
property, is a very material fast which 
ought to have been alearly stated in the 
prosseding in question. The procesdiug 
stands in the position of the sharga aad 
on the prinsiple of framing a sharge, tha 
prosesding must have mentioned the mater- 
ial faeta of the asaused having associated 
together or being members of a gang to 
sarry out the offenee of reseiving stolen 
property in order to give the asoused 
notisa of this so as to enable thin to mast 
jt, Upon the ebarge, therefora, tha fra ued, 
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I very muah doubt whether the seeused 
sould be jointly tried, At the very initial 
stage of trial, that is, just when the 
aasused appeared before the Magistrate in 
pursnanees of the notise seryed upon them 
of the proeseding, they too objeetion to 
the joint trial of all of them. This appli- 
sation was refused by tha Magistrate in 
the following words: “applieation for separate 
trial disallowed without giving any reason 
for doing so.” This is not the judieial de- 
termination of the legal question raised in 
the aeeused’s patition. The prayer appears 
to have been pressed again in the eourse 
of the argument bafore the Magistrate who, 
again, for the reasons set forth in his jadg- 
ment rejeated the sontention. In this aon- 
neetion, referenee may profitably be made 
to the petition of Rajaram and Jai Sao, 
made before the Court of the Sub. Divisional 
Officer of Barh and the order passed there- 
on by that offiser. The petition rans thus: 

“That your petitioner’s Pleader from 
the very beginning of the ease has been 
objeating to your petitioner's joint trial 
along with other aceused persons. That 


‘your petitioners understand that your Hon. 


our onse expressed your Honour’s opinion 
that after the sloss of the sase your Honour 
would aonsider the propriety or otherwise 
of your petitioners separate trial. That 
now, as the prosesution has alcsed its aase 
exsept to examina two or threas formal 
witnesses, your patitioners bag fo request 
your Honour to order separate trials. That 
the prosecution also applied for the separate 
irial of each accused, That the joint trial 
ia illegal and greatly prejudisial to your 
petitioners,’ The order passed on this 
petition rans thus: “The applisation is refused. 
145 witnesses have been examined and 64 
have been sross-examined, The hearing has 
oesupied 19 days already. My opinion has 
been misunderstood and the words “after the 
elose of the ease’ must be understood literally 
and nob to mean after the elose of the ease 
for the proseeution.” I have underlined 
(italicised) the- passage in the aforesaid 
quotation for showing that proseeation also 
applied for separate trial. Thus, both the 
prosesution and the aesused persisteatly 
asked the Magistrate to try the saeoused 
ssparately but the Magistrate had been 
pitting off bis desision thereon. The ob- 
jection was pressed before the lower Appele 
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Jato Court but was overruled on the finding 
that there was evidense of joint as- 
nosiation of the acsused in the sommission 
of the offence of receiving stolen property, 
and that the Magistrate had properly exer- 
osised the disaretion in him by the seetion 
117 (4) of the Code of Oriminal Prosedure, 
The plea has been taken pointedly be- 
fore us, ° 
| We have been taken through the long 
and volaminous evidenee of both the parties 
in the present sage. The learned Counsel for 
the petitioners has urged strenuonaly that the 
evidense, such as that has been adduoed in 
the present ease, does not show that there 
was any association of the asoused persons 
for the purpose of perpetrating the offence 
of reosiving stolen property. The learned 
Assistant Government Advocate, on the 
other hand, has read the evidenss with 
his — throughout for the purpose of 
refuting the argument of the defences and 
for saying that the evidence was sufficient 
for establishing that the ascused were 
; soting. in sonsert for the purposs of oom- 
mitting the offense for which they have 
been charged. We have given our anxious 
eonsideration to the points urged before 
us on both sides avd we have some to 
the eonelusion that the evidenee given in 
the.ease, voluminous thougb it is, has not 
earried the oase of the prosesution an 
ineh further than what was atated in the 
report of the Sub-Inspeetor upon whieh 
the proeeeding under seation 110 of the 
Oriminal Proeedure Code had been founded, 
and what has been shown to us already 
is ineufficient for establishing any criminal 
association. The learned Agsistant Govern- 
ment Advocate has relied upon the came wit- 
nesees that have been referred to in the 
qudgment of the Trial Court for the purpose 
of showing aseosiation of the aosused per- 
sons for sommitting the offence in question, 
and I am extremely -indebted to my 
learned brother for furnishing me with 
an analysis of that evidenee whieh I 
here quote tn extensv with bis 
kind permission: “The witnesses to whom 
the learned Government-Advoeate referred 
on the question: of assceiation were Nos, 
5, 6, 7, 58: to. 38, 41: to 48, 110 and 111, 
“Witnesses Noss, 5, — ara Ohaukidars 
E Aunta . and Mokameh Ghat. I take 
witness No, .5 asa sample of this part of 
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evidence. He says that the asensed are of 
bad sharaster ard reeeive stolen properly 
from goods shed soolies at the Ghat and 
that all the eight aseused persons sit and 
aasosiate together. Evidently. this atatement 
is not relevant to proof of asscsiation ‘in 
the matter under enquiry’ required by səs- 
tion 117 (4), 


"The other witnesses are- ohiefly sultivators 
of Aunta. I shalë give some sample of 
their syidenas. P. W., No. 33 says that all the 
aseused assosiate together and send goods 
together by boat and- by sart, This is 
not evidenee of the required assoeiation. P, 
W. No. 84 speaks generally about the aseused; 
be saya that they reeeive stolen property 
and that they associate together and scnsult 
together about the despatehing of the property 
by boat and by buallosk eart, In eroas- 
examination, bodwever, he refers spesifieally 
only to Jai, Rajaram and  Balgobind 
as sitting together at each other’s house and 
says that he does not remember about the 
other aceused persons and that he only 
referred in his examination in ohief to these 
three, This ie, therefore, no evidense of 
general assosiation, P.W. No. 35 only says that 
they associate jointly and send their goods by 
bost and sart, P. W. No. 36 admits that he has 
never seen the aeensed purshasing from 
eoclies and sonsequently his evidenee comes 
to nothing. P, W. No, 37 saya that the accused 
assosiate together and when they have got 
consiguments together, they send them 
together by boat and eart. The value of 
this evidence is shown in his eross-examina- 
tion by Pershadi where he said that he had 
been seeing Pershadi taking goods by eart 
and when asked what he was taking he 
said that it was Rainehi and Tissi that he 
was sending to Lakhisarai. The strongest 
statement is that made by witness No, 46, 
who says that the aessused assosiate and 
consult together in purehasing and disposing 
of property. This statement, however, 
disappears sompletely in oross-examination 
where he says, referring to a meeting of 
Jai, Jhari, Pershadi and Rajaram, that he 
did not hear what they were saying or 
whether they were saying any thing. That 
is why I said they associate and aonsult 
togther in purehasing and disposing of the 
property,” 

The eyideneg of all the witnesses of thig 
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group is.similar in sharaoter and is equally 
‘ vague and indefinite. 
Witness No. 110 says that the aceused 
‘assosiate together and eonsult together and 
send their goods away together, in eross- 
examination he admits that he has never 
seen Balgobind sending away goods by aart; 
the spesifie inatansa that he gives of despateh 
of goods affects only five of the ssensed: and 
‘this statement is diffieult to eredit, He says 
the bags of grain were taken from the houses 
‘of Parshadi, Jhari, Raja Ram, Gajoo, Ohilauri, 
‘and that he saw this from his house; but he 
admits that Parshadi’s house is not visible 
from his, nor is Jhari Lal’s nor are any of 
the other ascused’s. P.W, No. 111 says nothing 
‘about assosiation in his examination-io chief, 
The learned Arsistant Government. Advosate 
referred toa passage in his eross examina: 
tion where he said that Parshadisends goods 
‘jointly with the other asensed and that he 
sat him last Bhado, If this witness had been 
a witness to the association of the aeensed 
‘it is diffisult to understand why he was not 
examined-in ahief an the point, and this 
single instanee whieh he referred to ean 
hardly be ceriously regarded as evidenee of 
‘association. My estimate of the evidense 
-has been the eame, 


There is, therefore, no evidanee of assoola- 


‘tion of the aocused to justify a joint trial, 


- The learned Assistant Government Advo- 
sate, however, sontends thatthe proseeding ean- 
:not be quashed even if it has transpired during 
the trial that the evidense given to prove sush 
-an assosiation falls short of what is required 
inlaw. He sontends that there is an allega. 
‘jon and, perhaps, an assertion in the report 
of the Polise, that the aceussd belong to a 


“gang whose main profession was to reseive - 


-stolen property and, therefore, the sharge 
or proseeding whieh was fcunded upon that 
_report.sannot be questioned in the subsequent 
“stage of the trial, althongh the proseention 
. might have failed to establish it by evidence. 
This eontention is based upon the decision 
-jn the case of Jogendra Kumar Nag v., 
‘Emperor (1). No . doubt, in the judg- 
ment of Beasheroft, J., in the sase referred 


D) 
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to, the following passage oscura: “The 
legality ofa joint trial must dapand upon 
what is alleged forthe proseeation not on 
the faota subseqasntly found to bə trug, 
In the very natare of thiags that mast 
be so. Otherwise, we should be driven to 
this state of things, that in many sages, 


‘there could be no determination whether the 


joint trial was legal or not till the result 
of the sage was known, a proposition whioh 
has only tobe stated to be rejested. The 
ease for the Crown was, that eertain fasts 
existed; the existenos of such fasts would 
undoubtedly prove such assosiation as was 
necessary to justify joint trial; the legality 


`of the trial eoald not depsnd on whether 
i the Crown suseceded in proving those faeta,” 
. With great respest to the learned Judge, 


I haye no hesitation in dissenting from the 


‘view expressed therein. No doubt, in that 


ease, the learned Judge cme to the son. 
elusion that there was evidenss which if 
believed, would justify a joint trial. ‘The 
faota of that oase are different from the 
present one where we find that there js 
no evidenee of joint assosiation whjsh would 
justify the joint trial. If, thersfore, there 
was evidenss in that ease, the question did 


“not arise as to whether the joint trial would 


not be vitiated merely beeanse there Was an 
allegation on the part of the proseeution whieh 
was not established by evidenes at the 
trial, Theobservation of the learned Jadge 
is, therefore, an obdter dictum. Apart from 
if, if the mere allegation of the Prosesution 
were to determine the legality of a trial 
there is nO reason why an allegation by the 
asoused refuting the proseention allegation 
at the very outset of the trial should not ba 
assepted and the aeensed tried separately. 


In the present ease, the Poligg Officer 
in the report, stigmatised the ascused 
as belonging to a gang of receivers 


of stolen property. The aconsed, at the 
very first hearing, refuted this charges and 
said that they were not membsrs 
gang and that the joint trial wag illegal 
Why should the allegation of the proseen- 
tion be preferred to that of the asoused for 
the purpose of initiating a joint trialP There 
is no justification in prinsiple for tbis dif. 


of any 


- ferentiation. What is sause for the gander 
is auge for the goose. We are, on the otber 


hand, fortified in our opinion by the desision 
of a Diyisional Bengh of this Court in the 
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ease of: Godhan Ahir v, Emperor (2): At 
page 10* Mulliek, J., obseryed as follows: “It 
has been strongly sontended that there is 
no evidense of habitual misshief to bring 
the petitioners within the operation of ses‘ion 
110 (d) of the Oriminal Prosedure Code, nor 
of any assosiation sush as would justify a joint 
trial, nor any. spesifie finding as to the part 
whith eash of the aeoused took in the. sets 
whieh have been held to constitute habitual 
mischief, These are matters, however, whieh 
must be the subjest of the new trial, whieh 
“wa now direst the Magistrate to hold. The 
Magistrate, of sourse, will bear in mind that 
a joint trial. is not permissible unless there 
as evidence of something in the nature of 
contpiracy or of concert in respect of the various 
acts: of habitual mischief to which the witnesses 
_have-deposed.” In the above quotation the 
lines: have been underlined (stalsctsed) by 
me. We, therefore; hold that the joint trial 
_-of the aseused persons was illegal. 

The learned Assistant-Government Ad- 
vosate ‘then - eontends that seetion 117 (4)-is 


_ permissive and gives ample diseretion to the , 


Magistrate to try. the aeeused persons uder 
sestion 110:.of the Oriminal Prosedure Ocde 
- either-individually or jointly.This is the argu- 
‘ment whieh bas salso been adyaneed by the 
lower Appellate Court in support of this trial, 
Olause (4) of sestion 117 of the Oode of 
_Orimizal Prosedure runs as follows: “Where 
two or more persons have been assosiated 
‘together inthe matter under enquiry, they 
may be dealt with in the same or separate 
enquiries as the Magistrate shall think 
just.’ Ordinarily, ander seation 110 of the 
Oode of Criminal Prosedure every person 
has to be tried separately: for the offenses 
enumerated therein... Clause (4) of seation 
117, Oriminal Prosedure Oode only pr- 
-mita the Magistrate to try “two or mora 


persona jointly when they. have assooia‘ ed. 


together in the matter under enquiry.” 


` In‘other words, a joint trial is only p-r- 
missible when two: or more persons hava 
‘been assosiated for the purpose of eommit. 
ting the offenses méntioned in sestion 110, 
elauses (a) to (f), whish-are under enquiry. 
‘But for elause (4) of section 117 of the 
Oode of Oriminal Prosedure a Joint trial 


2) 40° Ind, Cas. 95; 4 P, adhik, 19 Or. L. J. 
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would not.have been in any case permitted. 
The sircumstanees mentioned therein, namely, 
the assosiation. of several persons in the 
aommission of the offenses ‘mentioned in 
sestion 119) of the Oriminal Proeedure Code 
must be .established in order to entitle the 
Magistrate to try several persons jointly. 


‘This...eontention of the learned Assistant 


Governmant Advocate therefore, 
overruled, 

Lastly, it bas been contended that the 
joint trial of the sesused eannot be set 
aside unless it has prejudieed the assused 
persons. This argument aannat be advaneed 
seriously, for, in a ease under seetion 110 of 
the Oriminal Prosedure Oode in whioh the 
evidenes of bad sharaster of the assused 
persons and of the individual nefarious acts 
sommitted by them from the integra) parta 
of the offenee, it is impossible to o neieva 
that the evidenee led against one will not at 
all prejudies the sase of the other assused 
persons ‘assembled together in the same 
dosk, 7 

-Looking into the evidense, we are satis- 


15, also 


fied that the aceused have been seriously 


prejudised in the trial by the evidenee in 
the present ease justin the same way as 
the Sub-Inspestor ‘of Polise was prejudised 
against all the aseused on aesount of having 


. found evidenses against some of them, We, 


therefore, hold that the joint trial in- this. 


oaro was illegal and without jurisdiction. 


The sonvistions of the aseused persons and 
the order passed against them under sestion 
110 of the Oriminal Prosedure Code must 
ba set aside, It will be open to the Magis- 
trate to try the ageused separately if he ` 
finda that the evidenee is suffisient in the 
ease of eash aceused person. 

All the trouble would have been saved 
had the Magistrate not persisted in trying 
the aseused persons jointly in spite of repent. 
ed objestions at every stage of the {rial on 
their behalf and notably on behalf of the 
prosecution itself. The Magistrate in sueh 
matters shonld not brush -aside the sugges- 
tion of the Publio Proseseutor in eharge of 
the ease who knows how far he san establish 
sriminal assosiation by aetual evidence whish 
the Magistrate sannof antisipate. This is a 
salutory prineiple whieh the Magistrate 
ignored in this saso and took upon himself 


- the responsibility of aeting both as a Publig 


Proseoutor and as a Judge with the segalt 
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that the enlsulation of the Magistrate to 
save time and trouble of trying the aseused 
persons separately has eome to naught and 
there. has been serious waste of time and 
possibly prejudice to the ease. 

Ross, J.—I agree. 

J. P. 

Application allowed, 


ALLAHABAD HIGH COURT. 
Orima Revision No. 527 or 1921, 
November 4, 1921. 
Present:—Mr, Justice Piggott and 
Mr, Justice Walsh. 
BIRJU MARWARI AND OTHERS 
— APPLICANTS 
versus 
EMPEROR—Opposirsr Parry, 
Oriminal Procedure Code (Act V of 1898), ss. 9, 
581—Appeal made-over to Additional Sessions Judge 


for hearing—Appeal ultimately heard by Bessions 
Judge ean anata, question of. 


. Where a — Judge makes over a criminal 
appeal for decision to an Additional Sessions Judge 
working in the same jurisdiction as himself ard 
empowered to try cases or appeals made over to him 
‘by the Sessions Judge but subsequently, after notice 
‘to the parties, hears the appeal himself, he does 
not act outside his jurisdiction inasmuch as the 
making over of a case is not a “transfer” of the case. 


The absence of any provision corresponding to 
section 531, Oriminal Procedure Code, in respect of 
cases tried within the same Sessions Division by 
a lawfully appointed Judge of that Sessions Division 
whether he be the Sessions Judge or an Additional 
Sessions Judge shows that the Legislature did not 
think that any doubt as to the jurisdiction of such 
Judges could arise in view of the wording of Bec. 
tion 9 of the Criminal Procedure Code, 


Oriminal revision from an order of the 
Sessions Judge, Gorakhpur, dated the 2nd 
of August 1921.. 

FAOTS.—This ease first aame up for 
hearing before Mr. dJustieo Linsday' who 
was of opinion that the learned Sessions 
Jadge having ones transferred the oase to 
the Seeond Additional Sessions Judge, had 
no authority to withdraw the ease and 
to dispose of it himself, but as His Lord- 

. ship sonsidered that this question would 
igomg up for deesision again in yiew of the 
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numerous Judgeships in whieh Additional 
Judges are. employed he referred the matter 
to a Beneh of two Judges. The matter 
then eame. up for -hearing before -.Mr, 
Justies Piggott and Mr. Justiee -Walsb... 

Mr, T. N. Ohadha, for the Applieants.. 

Mr. R, Malcomson, Assistant Government 
Advoseate, for the Orown.. >: 

JUDGMENT.—In the. Court ‘of Session 
of Gorakhpur, as eatablished under ses. 
tion 9 of the Oode of- Oriminal Prosednre, 
there is a Sessions Judge and there -are, or 
have been, also two Additional Ssasions 
Judges, There was s eriminal appeal. filed 
by Birju and others against their sonvistion 
by a Magistrate. So far as the provisions 
ofthe Gode of Oriminal Prosedure go, any 
one of the Judges of the Court of Sassion 
sompetent to exersise jurisdietion in the said 
Court eould lawfully have heard that appeal. 
For the eonveniense of the administration,the 
Loeal Government had limited the powers of 
the Seaond Additional Sessions Judge to the 
trial of eases or appeals made over to him 
by the Sessions Judge, This partisular 
appeal was made over to the Sesond Addi- 
tional Sessions Judge, but, sirenmstanees 
subsequently cesurred whieh made it more 
convenient for the Sessions Judge to hesr the 
appeal himself, After proper notiee to the 
parties he prooeeded fodo so. The qzrestion 
has been raised whether in ao doing he 
his jurisdistion. We find 
nothing in the Oode of Oriminal Procedure 
to suggest that the jurisdistion of tbe 
Sessions Judge of Gorakhpur in respect of 
this appeal had been ousted in sonsequence 
of any arrangement whish he might pre 


‘viously have made for the sonvenient disposal 


of the work of that Sessions Oourt. We 
do not think this is a ease of transfer, 
The expression used in the Notifisation is 

“made over to be tried,” and seetion 9 of the 
Oriminal Proeedare Oode simply gives 
jorisdistion to all Judges and Additional 
Sessions Judges of eaeh Court of Session 
to whieh they may be appointed. If this 
appeal had been beard by a Judge who was 
not a Judge of the Sessions Division of 
Gorakhpur, seetion 531 of the Criminal 
Prosedure Oocde would have prohibited 
interferense exeept upon the ground that 
a failure of justiee had been oseasioned by 
the hearing of the appeal in the wrong 
Sessions Division, We see no reason. what: 
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ever for holding that there has bean a failure 
of justisa in this esse. From one point of 
view, it might be said that tha provisions 
cf ‘section 531 aforesaid applied a fortiori 
to the present ease, We are more inelined 
to hold that the absense of any sorresponding 
provision in respeet of eases triad within the 
rame Sessions Division by a lawfully appoint. 
ed Judge of that Sessions Division, whathar 
he be the Sessions Judge or an Additional 
Sessions Judge, shows that the Legislature 
did not think that any doubt as to the juria- 
Giction of aneh Judges sonld arise in view of 
the wording of sestion 9 of the Code, We ara 
satisfied that there is no eause for our 
interferense. We dismies this applieation. 
J. P, Application dismissed, 





PATNA HIGH COURT, 
Caimival Reverence No. 70 or 1921, 
Jaruary 5, 1922, 

Present :—Mr, Justice Jwala Prasad. 
LAKSHUMI PRASAD—Petitioage 

versus 


BMPEROR— OPPorITE Parry. 
Penal Oode (Act XLV of 18€0), ss, 420, 511— 
Cheating, offence of-—Attempt to cheat and preparation, 
distinction between. 


A clerk employed to weigh the carts of sugar. 
canes upon a machine and enter the (1) Gross, (2) 
Tare and (3) Net weights in a register, weighed a 
cart of sugar-cane and entered its gross weight 
as 16 maunds, 80 seers but soon after the cart 
was re-wéighed by a superior officer and fonnd 
to be only 14 matinds, 20 seers. The clerk had 
not filled up the: other columns fixing the 
liability absolutely upon the Company when he 
was intercepted and charged for cheating and con- 
victed: z$ 

Held, that the writing of the false figure in the 
register bad not passed from the stage of pre- 

aration into that of an attempt to commit the 
offence of cheating and that, therefore, the con- 
viction under seotion 420, Indian Penal Code, was 
wrong. fp. 494, col. 1.) , 

Hurjee Mull v, Imam Ali Sircar, 8 O. W, N. 275; 
1 Cr. L. J. 124, Queen-Empress v. Dhundi, 8 A. 394 
at p. 306; A. W. N. (1886) 125; 6 Ind Dec, (xN. s.) 
129, Rezina v. Padala Venkatasami, 3 M.4; 1 Weir 
548; 1 Ind. Dec. (N s.?} 559, Queen-Empress v, 
Paku, 24 B. 287; 1 Bom. L. R. 678; 12 Ind. Dec. 
_ (8, $) 727, referred to. 
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There is a wide difference betwaen the prepara- 
tion and an attempt to commit an offence, ‘The 
preparation consists in devising or arranging means 
necessary for the commission of an offence; an 
altempt is the direct moyement towards the 
commission after preparations are made. [p. 494, col. 
1 


- “Criminal referenea by the Session Judge, 


Darbhanga. 

The Assistant Government Advosate, for 
the Crown, 

JUDGMENT.—This ie a referense by 
the Ssasions Judge of Darbhanga resom- 
mending that the convietion of and the 
sentence passed upon the seoused under 
section 420/511, Indian Penal Code by the 
Sub-Divisional Magistrate of Samastipore be 
set aside. 

The aseused was a olork employed at tha 
Samastipore Oentral Sugar Company and 
as such in sharge of weighing the oarts 
of sugar sanes upon the mashine and to 
enter the weights thereof in the Weigh- 
ment Register prezsribed for tho purpose. 
That register sontains a soluamn headed 
“Weighment” and is divided into three 
sub-solamns (1) Grose, (2) Tare, and (3) 
Net. Oarts with sugar sanes loaded“thereon 
used to be weighed upon the machine and 
the gross weight of the sugar-eanes and 
the sarta used to be entered in sub-solamn 
(i). The oarts ware then emptied and were 
again weighed, and this weight entered in 
sub solumn (2). In sub column 3 was shown 
the not weight of suger-eanea by sub- 
strasting the weight of empty earts noted 
in sub-solumn (2) from the gross weight 
entered in sub-colamn (1), Upon the net 
weight of sugar-sanes mentioned in solumn 
No. 3 payments used to bs made to the 
sellers ascording to the aurront market 
rate of angar ganes. 


The assused went on lewa for three days 
towards the end of February 1921, and one 
Hirdai Narain asted for him daring those 
Hirdai Narain guspeated that the 
asonaed was showing more weight of the 
sarta inthe Register than the astaal weight 
with a view to eause loss to the faetory 
and that this he used to do in sollusion 
with the suppliers of sugar-eanea probably 
on receiving some illegal gratifisation from 
them, Hirdai Narain (P. W. No. 6) re. 
ported his snspieion to the Head Clerk, 
Kanto Obondhry, (P, W. No. 2) who 
in his turn reported the matter tg 
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the Assistant Superintendent (P. W. No. 1), 
Under the direstions of the Assistant 
Superintendent the Head Clerk awaited 
the arrival of the cart of one Nathuni 
on the 2nd of Marah, Nathuni’s sart was 
weighed by the aesused and the gross 
weight thereof was entered in the register 
sa 16 mannde, 20 seers, As the oart passed, 
the Head Olerk stopped it from besing 
éimptied aud took it bask to the weigh- 
ment maohine and re-weighed it. He found 
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that the weight was 14 maunds, 20 seers, - 
` While the Head Olerk was 


weighing the 
eart, the acsused ohanged the figure “6” 
in the register into “i<?” by altering “6” 
into “2”, The matter was then reported 
to the Assistant Superintendent who refit 
the letter (Exhihit 1) to the Sub-Inspeotor of 
Poliso. After investigation, the aseused was 
‘put on his trial. > 

The Magistrate found the fasts sum. 
marised above as having been satisfactorily 
proved by evidense, The learned Seasions 
dudze also hes aesepted the fasts aa 
having been proved, but he is of opinion 
that upon the fasta the ansused is not 
guilty of an attempt to sheat. He has 
aseordingly referred the ease to this Court, 
under asotion 438 of the Oode of ‘Criminal 
‘Prodedure, for quashing the sonvistion of the 
asduced. 
The aaso apdeared to ba somewhat im- 
portant: and intrisate, and I, therefore, 
requisitioned the assistanse of the learned 
‘Assistant Government Advosate, whish he 
bas very gladly rende-ed to me, 

I have sonsideted the authorities relied 
pon by the learned Sessions Jadge: Hurjee 


‘Mall v. Imam Ali Strear (|) and Queen. 


Empress v. Dhundi (2) and those sited by the 
learned Assistant Government -Advosate 
Regina v. Fadala Venkatasami (3) and Queen. 
Empress v. Paku (+), 


There is no doubt that the assused did enter 
false figures in the regiatér showing a greater 


quantity of sugar-éanea than was actually 


supplied by Nathuni, 


Thére is also no doubt 


that by so doing ‘be intended to cheat- the 


(1) 6 0, W. N, 27851 Or. L. J. 124. 

(2 8 A. SO% atp, 806; A, W. N. 119886). 125; 6 
Ind, Dec. (N. 5.1 122. 0 + | ; 

(3) 3 M. 4; 1 Weir 543; 1 Ind. Deo, (N. s.) 659. 
“(4) 26 B, 287; 1 Bom. L, R. 678; 12 nd. Deo. 
(x. 8) 727. 
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Company by making it pay a higher sum 
to Nathuni than’ he was entitled to. Ths 
elerk was in oharge of writing the Rayister 
and making entries in all the solamns. He 
had written the frat sub-sslumo under tha 
heading “' Weight ” namely, the gross weight 
of the sugar canad along with the eart. He 
had still to find out thenet weight of the 
sugar-eanes for which the Company was liable 
to pay the prise to the supplier. This, no 
donb!, was a mere matter of arithmetio, inas- 
mush ws the weight of Nathani’s sart, 
namely, 5 maznds and 30 seers, was a son- 
atant quantity as found from the entries on 
the previous dates for the whole of the 
month of February up to the let of Marah, 
Before the remaining two eub-colamna, that 
is, “Tare” and “Net” weight were filled in, the 
Had Olerk intersspted and the aesnsed was 
not able to write those solomns, It is not 
known when the olerk was to make out this 
net weight, whether after tha olose of the 
weighment for the whole day. ofall the sarts 
of sugar-caces supplied or at the end of the 
month, or as eash aart was being weighed. 
The evidenee on this point is not suffisient, At 
any rate, the time had not some and nothing 
was done by the aseused to show that 
he was going to earry ont his intention 
of sheating by entering those sub-solamns 
of “ Tare” and “Net” waight and fixing 
the liability absolately upon the Gom- 
pany. Until that was done, the 
Oompany sould not be gaid to have baen 
eheated. Again, until that was done and the 
register had passed ont of the sontrol of the 
elerk and submitted t the Company as 
evidenss of the liability of the Oompapny, 
there was yet time for the slerk to ohange 
his’ mind or intention and, as put by 
Brodhurst, J. 19 the oass of Quesn Empress 
Dhundi, (2) “from pradenos, if not from peni. 
tenso”. We hava to assume that better 
reasons would prevail at aay moment and 
the man would ehange his intention to 
sammit a sin or erime boafore the actual 
sonsummation thereof; and until he has 
done all ia his power to let hia astion be 
out of His aontrol, so that the eommission 
of the sin or the erime would be a natural 
effect of the astions already sommitted, 
there is still a mere preparation for the som. 
mission, and not an attempt ta commit the 
offenes or the sin, That learned Judge, 
in the desision referred to above, says: “It ig 
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to be .noted that the aet-or omission must 
be one .that. oauses, or is likely, to sause, 
damage to sush person,..damage or loss, 
ete. Bat. here the mərə sertifieate by 
itself ‘and .until endorsed, and until further 
nation had been.taken upon it, sould not 
possibly have saused loss or’ damage to any 
person.” This is also the view supported by- 
the desision in the.sass of Regina v, Padala, Ven- 
katasamt (3), Mr. Mayne in his commentary 
has also laid down the distum of an Ameraian 
Jarist that there is a wide differense batween 
the preparation and an attempt to commit 
an offeuee. . He sass the preparation consists 
in devising or arranging means neaessary for 
ths sommission of an offense, an attempt is 
the direst movement towards the ean 
after preparations are made, 

1, therefore, agree with tha view — 
by the learned Sessions Judge that the writ- 
ing of the. false figure in the register had 
not passed from the stage of preparation 
into that of an attempt to commit the offanse 
_ of sheating. lt appears to- me that the 
agoused was tried under a wrong seetion. 
The accused osme slearly within the pnr- 
view of ‘seotion 477 (a) of the Indian Penal 
Code, whioh relates to the falsification of an 
assount-book bya slerk or a servant and [ 


wonder why this sestion was not — advant- 


age of. 

In view, however, of the age of the acsused 
and of ita: being the first offense, Ido aot 
think any advantage will now be gained by 
re trying the assused. The Magistrate, while 
giving a lenient punishment to the sosused, 
observed that the aosused is a young man 
and dges no} appear ‘to belong to a elass of 
- confirmed eriminals. The assased has already 
-been in Jail for about five or six days, and I 
hope this will bea warning to him and he 
will reform Himself and really repent for what 
he did and would try to lead an honest life. 
I asoopt the referenseand set aside the 
. sonvietion and the sentense. 

Jo Pe . f 
Oonviction set aside. 
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PATNA HIGH COURT. 
URIMINAL Revision No, 232 or 1920. 
May 21, 1920, 
Present:— Mr, Justise Sultan Ahmed. 
JHUMAK SINGH— PETITIONER 
VOTSUS 


TOTA MAHTO ano OTHERS — OPPOSITE Parry, 

Oriminal Procedure Code (Act V of 1898), s. 617 
—Property in custody of Police—Delivery to one party 
— Return to another party. 

Section 617 of the Oriminal Procedure Code is 
not applicable toacase where the property has 
already passed ont of the oustody of a Court. 

Therefore, 8 party who has taken. delivery. from 
the Police of crops attached cannot be ordered to 
return the.same to the opposite party. 


Application against an order passed by 
the District Magistrate, Monghyr, — the 
28th April 1920. 

Mr. Akbary, for the Petitioner. `. 

Mr. G. O. Pal, for the Opposite Party. 
JUDGMENT,—This is an applieation against 
an order -passed by the Distriat Magistrate 
of Monghyr, dated 28th April 1920, diresting 
the’ first party to return eertain erops to 
the sesond party of whieh they had taken 
delivery from the Polise. The order, as it 
stands, sannot be supported under the law. 

The learned Vakil appearing for the 
opposite party seeks to justify this order under 
section 917 of the Oriminal Prosedure Code, 
Seation 517 of the Oriminal Prosedure 
Code, however, is not applieable to a ease 
where the property has already passed out 
of the eustody ofthe Oourt, It is perfeotly 
slear, on the order of the Magistrate 
himself, that tha petitioner had taken 
delivery of the property from the Polise. 
Whether the delivery of this property to 
the petitioner by the Polise was right or 
wrong under the law, is not a matter 
whieh san in the least affest the 
The 
fast remains that the property had 
already been restored to the first party 


and neither the Court nor the Polise had 


the eustody of that property. That being 
ao, seetion 517 oannot apply, . Sestion 517 
does not contemplate double restoration. 
There was nothing in the enstody of the 
Court whish sould be restored. Therefore, 
the order of the Magistrate directing the 
petitioner to return. the eropa to the sesond 
party of whieh the petitioner has taken 
delivery from the Poliee must be set aside, 

J, P. Order set aside, 
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LOWER BURMA CHIEF COURT, 
Oxtminan APPRAL No. 527 of 1921. 
July 18, 1921, 
Present Mr. Justice Robinson, Chief Judge, 
and Mr, Justies Dusk worth, 
NGA KHAN — APPELLANT - 
versus 


EMPEROR—Obpposire Party. 


Penal Oode (Act XLV of 1860), s. 300, thirdly— 
Death caused by single blow—Offence-—Criteria for 
determining. 


Where a person causes the death of another by 
a single blow from a stick, the ‘eriteria for deter- 
mining whether or not he has committed the offence 
of murder, are, the nature of the weapon used, its 
size and weight, the manner in which it is used, 
and the actualinjuries caused; if the injuries are 
so severe and uncommon as to indicate the use of 
terrific force, the offence falls under section 300, 
thirdly, of the Penal Code, i. e., that he intended to 
cause injury sufficient in the ‘ordinary course of 
nature to cause death, even though the weapon 
used is not such as would of necessity have caused 
fatal injury. [p. 496, col. 2.] 

Shwe Hla U v, King- Emperor, 2 L. B. B, 125; 1 Or, 
L. J. 184, Shwe Ein v, King-Emperor, 8 L. B, R. 123; 
3 Cr. L, J. 855, Nga Na Ban v. King-Emperor, 
U. B, E, (1904- 06), Penal Code, 38; 5 Or. L J. 806, 
referred to, , 


‘ Appeal againat a eapital sentence passed 
by the Sessions Judge, Prome. 


<ER 


_ Mr, Maung Lat, for the Appellant. 


JUDGMENT.—The appellant, Nga Khan, . 


had been away from home fora few days 
and on his return his angele in-law, Tha 
Don E, went to ses him. They sat in 
Nga Kban’s house, Then, Aung Kin, who 
is his unela ftwiee removed, joined them. 
Shortly after, Po Khaing, the deesased, 
joined them. After the four men had shatted 
for a while deseased went down followed 
by Aung Kin and Tha DaonE They had 
only gone a few yards when Nga Khan 
followed, picked up the exhibit bamboo 
and struek Po Khaing a heavy blow on 
the head from behind. He then ran off 
to the headman’s house. Po Khaing fell 
and died almost immediately. To the 
headman Nga Khan said that Po Khaing 
and Aung Kin had come into his eompound 
armed with daks and he wanted the head. 
man to some and enquire. Almost im. 
mediately after, Aung Kin arrived and 
told the hesdman that Nga Khan had 
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struck Po Khaing and he did not know 
whether he would live ordie, The head. 
man- told Pan Tha who was there to 
wateh Nga Khan and went to Po Khaing, 
He found him dead and took charge ofa 
bamboo lying near him whieh Anng Kin 
told him waa the weapon used. Nga Khan 
was arrested and sent with dessased and 
the bamboo to the Polise Station where Pan 
Tha made a olear report, 

There is no ground for doubting the 
evidenee. The two prinsipal witnesses are 
aonneations of assu3zed and it is not aug- 
gested that either has any ground for 
falasly sharging him, Another witness, 
Tha Han, who was in a honse near by 
sorroborates them. No motive for the 
assault is forthosming and none is sug- 
gested. Ic sross-examination it was sug- 
gested that thamen had been drinking, but 
there seema to be no substance in this 
and it is olear that none of them were 
to any extent affected bs drink. The 
defense is the right of private defense, 
Nga .Khan says Aung Kin and Po Khaing 
entered his aompound armed with dahs and 
the -latter demanded a debt of ten pies 
and then thrast at him with a dah, He 
jumped down, pioked up a small bamboo 
lying there as his house was being built 
and- waved it and ran to the headman 
for. protestion. That any of the men had 
dahs is denied ‘by all, Nga Khan did 
mention dahs to the headman but it is 
signifiaant that he did not tell this story 
to the headman. it seems to be an after. 
thought and it is slearly a false tale as 
the blow. that killed Po Khaing was dealt 
from behind. 


Only one blow was struek and with a 
hollow bamboo 5 feet, 114 inehes long 
and 43 inohes in sireumference. It weighed 
116 tolan, - ‘There: was a contused lagerated 
wound 34 inehes long and 1 ineh broad 
and asalp deep exposing the underlying 
bone on the right parietal bone 5 inehes 
above the'right ear. The sagittal suture was 
so loosened that the skull sould bs praetisally 
divided into’ two-parts. . On the right sids 
there was a-lineal frasture of both tables 
of the skull 4 inshes long and 4 inehes 
from the right ear. The akall was of normal 


 thiekness and presented no sign of being ab- 


normally brittle. The loosening of the wiolg 


* 
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suture is extremely nncommon and indisates 
that very great foree was used. 

That Nea Kban saused the death of 
Po Khaing is clearly established and, indeed, 
having regard to the .defenee set up, is 
san- only be taken to be admitted. The 
question, therefore, is whether, in striking 
him this one blow on tbe head, be in- 
tended to sanse bodily injury suffisient in 
the ordinary course of nature to aause 
death, or merely injury that was likely to 
eause death. Haviog regard to the weapon 
used, the violenoa of the blow infliated, 
and the part onwhish the blow was given, 
an intention to cause any lesser injury 
sannot be eoneidered. 


. In the present ease the weapon used was 
not one that would of nesessity aanse fatal 
injury bot it war, nevertheless, B very 
dangerous weapon to uto on a mana bead, 
The length gives a leverage tbat enables 
a very serious biow to be given It 
weighed 116 tolas, Very great forse was 
employed in giving the blow. | How aapri- 
sious are injuries to the headin their after 
effeats is pointed out in Shws Hla U v. 
King Emperor (1) and we agree with the 
opinion expreseed in Shue Hin vy. King 
Emperor (2) tbat, speaking generally, 
where a wan strikes another on the head 
with a not very formidable weapon, ore 
blow only, no greater intention san” be 
attributed to him than that of | sansing 
injury likely to cause death, But each 
ease must depend on its oxn faste, cn 
the sireumatances surrounding the arsault, 
on the motive and the particular weapon 
used. If aceused had been actuated by & 
Serse motive urging him on to eommit 
eerious hurt and if he bad used a heavy 
male bamboo, or a weighted atiok or elub, 
then, having regard to the injory actually 
sansed and to the great violence used, we 
should have had no sourse open fo us 
but to hold bim guilty of murder. As it 
is, the oase is very near the border line, and 
requires eareful eonsideration. We do not 
know the motive, and something. seems 
to ns to have been eonsealed by thé mors 
important proseaution witnesses, 


21, B. R. 126; 1 Cr. L. J. 184,.- 
(a 3 L. B. R. 122; 3 Cr, La J. 865, 
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We would note, onse more, .that - the 
weapon used was a long and heavy one, 
ani that unsommoinly great forse must 
have been used by appellant, as evidensed 
by the actual injuries aansed by him in 
the sare of a normal skall, The sass 
thus differs verg materially from the sase 
of Shwe Hiny. King-Emperor (2) and Nga Na 
Bin v. King Emperor (3) in whish it was 
held that death oaused by a single blow 
with a stiek wan, in thoss sjecifis instanses, 
not murder but an offenes punishable under 
the firat portion of sestion 904 of the 
Indian Penal Code. 

In our jadgment it would ba most un- 
safe to suggest that, in all eases whera. 
death is santed by a eingle blow froma 
hollow bambon, tae offanes i: not murdar, 
i. e, that the sole eriterion is the nature 
of the woapon used. The sizs, and the 
weight of the stiok, tha manner in whieh 
it is ased, and the actual injuries saused 
by the blow must all be sonsidered, Here 
the injury eaused was so severe and un« 
eommon, and the fores used must hava 
been so terrific, that we-are of the opinion 
that the offenes of the appellant fell under 
seation 300, thirdly, Indian Penal Code, 3, e., 
that he intended to oaase injury sufficient 
in the ordinary oouree of nature to eause 
death. He was, therefore, rightly sonvicted 
However, sinse he isa young 
man, and we do not know. the motives 
‘whieh astaated him, avd we are nob eertain 
that we are in possession of all essential 
faatr, 'wa do not aonsider i+ nesesaary to 
confirm the sentenss of death. 

The sonyietion is maintained and the sens 
tense reduced fo one of transportation for 
life, í ; 


X, H. & Y, G: å. 
? hi Sentence reduced. 


(3) U, B. R. (1904-06), Penal Code, 33; 6 Cr L. J. 
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FIRM MANSA RAM-GORDHAN DAS V. FIRM MANGAL SAIN-DUNI GHAND: 


LAHORE HIGH COURT. 
Segob Orvic Aperan No. 28 of 1919. 
July 18, 1921, 
Present :—Mr. Juatise Broadway and Mr. 
: Jastise Moti Sagar. 
Firm MANSA RA M-GORDHAN DAS 
— DEFENDANT — Å PPELLANTB 


vorsus 
Fira MANGAL SAIN-DUNI OHAND 
—PLalnTIFFI— RESPONDENT. 

Appeal, second—Finding of fact—Huidence ignored 
—High Court, power of, to interfere—Arbitration— 
Aard, when binding—Contract Act (IX of 1872), 
8. 78—~Breach of contract—Damages, measure of — 
Assessment, how to be made. 


Where a finding of fact is arrived at upon no 
evidence, the finding is liable to be set aside in 
second appeal. [p. 500, col. 2, | 

A finding of fact to be binding on a Court 
of second appeal must be a judicial decision reached 
on consideration of the whole of the evidence, 
and where it appears that all the available evi- 
dence has not been considered, a High Court will 
interfere and should interfere in second appeal, [p. 
500, ool. 2; p- 50!, col. 1.] 

Debi Lal Singh v. Hriday Mahto, 09 Ind. Cas. 482; 
20. P, L. R. iPat.) 60, Sheikh Mohammad v. Janki, 
56 Ind, Cas. 529: 2 U. P.L. R 1B. R.) 55, Maharaj 
Singh v. Pitambar Singh, 54 Ind. Oae, 768; 2 U. P. L. 
R (A. 44 and Nathu Shah v. Haveli Shah, 65 Ind. 
Uas. 475; 1 L. L. J. 72, relied on. 

Before » party can be held bound by an award, 
ib must be shown that it was 8 valid award and 
that all the requirements of the law with respect 
to the appointment of an arbitrator and with 
regard to the actual reference to arbitration, had 
been dyly fulfilled. The proceedings of the arbi- 
trators must also ho above board, and it must be 
shown that they had given full opportunities to 
both parties to -appear and represent their case 
to him, [p. 601, col. 2, p. 502, col. 1,1 
_ In asnit for breach of contract to deliver goods 
on acertain dato the market price on that date is 
the standard for the computation of compensation 
and noton a later date on which the goods may 
have been demanded and refused. [p. 504, col, 2.) 


Sasond appeal from a desree of the 
Distriet Judge, Dalhi, dated the 30th 
September 1918,..rəvəraing that of the 
Subordinate Judge, Second Class, Delhi, 
dated the L6th Maroh 1918. 

Lalas Sardha Ram and Rup Ram, for the 


Appellants. 
‘Bakshi Tek Ohand, for the Respondents. 


JUDGMENT.—This appeal arises ont of 
a suit for damages for bresab of a contrast 
brought by tie plaintiffs appellants Messrs, 
Mangal Ssin.Dani Obani, a firm of ,cloth- 
marshanss at Dalhi, naler tha following 


ga 


eirsamstanses: Oa the I7th Novembar 
1916 the parties entered into a sontrast 
under whish the defendants’ firm undartook 
to supply ito the plaintiffs’ firm twenty-five 
asses of flowered Italian of the firm of 
Mesara. S. Sundar and Company af Mabruary 
and Marsh shipments at a aertain prisa, 
whieh is not in dispute in the present aaga. 
The sontrast was made on the Dalhi-Hindas- 
tani Mereantile Assosiation indent form aod 
the material portions of the sonfrass on 
which the partias were at issaa ara the 
following :— 


Olause (8) " Should the goods of the aon- 
trast or apy portion of them not be shipped by 
the speaified time, the aontrast for the quan- 
tity ao delayed shall at our (plaintiffs’) option 
if exerasised within threo days either ba ean- 
gelled without an allowanee or sueh extension 
of time as you (defendants) may ask for shall 
be granted by us as allawaness as nader, 
otherwisa the goods shall be sanealied.” 


Clause (15) “Any slaim on dispute arising 
in sonuvastion with this contrast uoless an 
amiosable settlement san ba arrivad at must ba 
raferred to arbitration in Dalhbi in assdrdanos 
with the survey and arbitration rales of the 
Delhi-Hindustani Moresantile Assosiation 
(exeant when we refase to assapt and pay 
the draft in whieh aase tha goods may ba 
sarvayed at the port of disaharze). Waan 
the arbitrators or the surveyors disagree and 
do not appoint au umpire, the Dalhi- Hindua- 
tani Morsantile 4saosiation if applied to by 
aither party to. the dispute shall appoint an 
umpire. Tae desision of the arbitratora or 
suryeyora or of the umpira shall ba fiaal 
and bindiag on both parties. 


“It is further agreed that if within twenty 
slear days (shonld the 20th bea Sunday it 
shall not eount) after baing requested by 
letter addressed to their usual plase of busi» 
ngas, either party fail to appoint an arbitrator 
or survayor ready ani willing to ast tha 
decision of the arbitrator or survayor ap- > 
pointed by the other party shall bə in like 
mannar binding on both parties, ` It shall ba 
obligatory on the party raising a dispzte to 
saa that a survey takes plasa within twanty 
slear daya fron the date of their latter 
raising the dispute, failing whieh they iosa 
the right to suryey.” 
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The defendants had purehased these goods 
from Messrs, 8. Sundar and Company, and 
on being informed by their sellers that their 
shipment would be delayed, they wrote to 
the plaintiffs on the 18th November 1916, 
a letter, marked as Exhibit P 3, informing 
them of the late shipment, and oalling upon 


them to exersise their option of either. 


eaneslling the goods or of allowing them 
(defendants) an extension of time for deli- 
very as required by elause (8) of the indent, 
It was also stated in this letter that if no 
reply was reoeived within two hours from the 
receipt of that letter, it will be understood 
that the goods had been eanoelled, The 
plaintiffs’ sase is, that they agreed to the 
extension applied for, and that they gave 
intimation of this faet to the defendants by a 
:telogram of the same date, whioh has, how- 
‘ever, not been produced. The defendants 
deny the reeeipt of this telegram, and, beyond 
the bare statement.of one Ram Gopal, who 
was examined as a party on behalf of the 
plaintiffs before the settlement of the. issuer, 
there-is no evidence on the reeord direst or 
-otherwise showing that such. a telegram 
-had ever been sent to the defendants. 
-lt is obvious that this statement is not 
_ evidenee in the ease, and does not, therefore, 
in apy way help the plaintiffs in proving 
their sontention that an extension had 
been agreed upon, The contention is eer- 
tainly ineonsistent with the letter whish the 
-plaintiffs allege to. have written to the 
defendants on the same date, and a sopy of 
whieh, they themselves. have plased on the 
record, marked as Exhibit P-12, This 
letter is to the following effeet:— Kal mal 
‘kharida tha a) late mangie ko, tar dtkhao jab 
jawab dunga, i. e., “ We had purehased the 
-goods only yesterday, to-day you want late 
shipment, show us thé original telegram 
‘when we. will give you our final answer.” 
-Thia ‘elearly shows that the plaintiffs were 
‘not agreeable to an extension of time, or, at 
apy rate, they were not prepared to give a 
final answer until they were satisfied that it 
-was really a ease of genuine and bona fide 
‘late shipment. Defendants do not admit 
the reeeipt of this letter, and it is beyond 
dispute that, like the telegram, this letter 
‘has also not been proved, but it is clear that, 
- though the defendants may not be bound 
by this letter, the plaintiffs, who have pro- 
duced it as ove of the Exhibits in the ease, 


_ shipment thereof. 


‘are oortaioly bound thereby, and eannot 


repudiate it, It iz, however, admitted by 
the defendants that, in spite of the fact that 
no reply was reseived by them to their letter — 
(P. 3) requiring plaintiffs to exereise their 

option under olause (3), the sontraet for 
some reason or Uther was allowed to remain 
subsisting and was not caneelled. No eor- 
respondence appears to have passed between 
the parties until the 18th June 1917, when 
the defendants again wrote to the plaintiffs 
that out of the 25 cases indented for 20 
saseg will be shipped in Jnne and July, and 
that the plaintiffs should eaneel the goods 
or extend time for delivery owing to the late 
This was in sonsequenes 
of a similar letter resaeived by the defend. 
anta from their own sellers Messrs. Sham 
Sandar—Sham La), on the same date, giving 
them 3 days’ time, as required by elause (8) 
of the indent, to exeroise their option, On 
the “Oth June the plaintiffs replied to this 
letter saying tuat the defendants’ letter of 
the 18th June had been reesived by them on 
the 20th, and that they had written to their 
own vendees giving them intimation of the 
late shipment and that they would finally 
send their answer after they had heard 
from the latter in reply, On the 22nd 
June plaintiffs sent .another letter to 
the defendants saying that they had 
heard from their vendees who wanted 


„to see the original papers and the letters 


eonnested with this sontraet reesived 
trom the manufacturers at home, and that 
they were not prepared to cancel the goods, 
Onthe 28th June the defendants wrote to 
the plaintiffs the letter, marked as Exhibit 
(P 5); intimating that as they had failed to 
exereise their option within thiee days, the 
time allowed by the indent, the sontrast with 
respeat to 20 cases had spso facto eome to 
an end, Invoices and patterns with respect 
to four of the remaining five sases were sent 
to the plaintiffs along with this letter. In 
reply to this the plaintiffs wrote the follow- 
ing important letter to the defendants, whish 
is marked as Exhibit P-15, and whieh 
has been entirely ignored by the Oourt 
below == 


" Apki chithi kal mili, apne likha bijak 
pattern bheite hain magar -bijak:. hamain Kos 
nahin mila,’ aur pattern apka wapis kara jata 
has, kyus yeh mal ham cancel karte hain, tsko 
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note karna,” The heading of this letter is 
“95 eases flowered Italian.’ Translated 
literally into English, the letter reads 
“Reseived your letter yesterday, you write 
that you are sending invoises and patterns 


but we have not reseived any invoise, and we ` 


are returning the patterns to you, the reason 
being that we sre saneelling these goods. 
Note this fast.” 
_ again retirned the invoioes and patterns with 
respest to the four eases to the plaintiffs 
saying that thess four eases were not late, 
and that the plaintiffs were sonsequently 
bound to ascept delivery thereof. After some 
sorrespondense, and a notices on the part of 
the defendants that if delivery was not taken 
with respect to these four sases, they will 
be sold at plaintiffs’ risk, the latter took 
delivery and made payments to the defend- 
ants on the 23rd Angust 1917, One of the 
eases was admittedly sunk in transit, and 
there is no dispute now with respeat to $his 
oase or the remaining four dares of 
whish delivery had been assepted by the 
plaintiffs. 

Now, there is evidenee on the resord that in 
the months of June and July which, acsord- 
ing to the terms of the sontrast, ‘would be the 
proper time for the arrival of the February 
and Marsh shipments there was no demand 
for these goods and that the prises prevailing 
in the market were-lower even than the 
sontrast prises. It was only towards the end 
of July and the beginning of August that 
the prises began to rise, and we, assordingly, 
find the plaintiffs writing to the defendants 
on the sth September 1917 demanding 
inyoiees and patterns of the two eases whish, 
ascording to their own letter P. 15, dated 
the 48th June 1917, had already been eansel- 
led, On the 12th September, the defendants 
wrote baok in reply that the goods had been 
eaneelled and that the _ plaintiffs were son» 
sequently not entitled to demand delivery 
‘thereof. Upon the reeeipt of this letter 
plaintiffs sent & registered notiee to the 
defendants on the 19th September denying 
that any cancellation of the goods had taken 
plaso and intimating that they were appoint- 
ing Mr, S. Sundar as their surveyor and that 
the defendants sbould also nominate their 
surveyor within twenty daya as required by 


elause (15) of the indent, failing whieh they ° 


will proseed to have an es parte survey held. 
On the 8th Ostober 1917 Mr, 5. Sundar sont 


In reply, the defendants 


the following letter to the defendants :— 


Delhi, 8th Ostober 1917. 
To 
Messrs, Mansa Ram: Gordhan Das, 
Dolhi, 
From 
S, Sundar and Co, 
Dalbi, 

Re: Your dispute with Mersrs, Mathra 
Parshad-Bishambar Nath, Dyed Brocades, 
Dear Sirs, 

I, as you know, represent the buyers, and 
to-day, being the last day of survey, 1 beg 
to tell you that if you fail to nominate your 
surveyor within sevan days henee, I am 
prepared to write my report on the basis of 
your papers to be sent to me and on the 
basia of those prodused before me by tha 
buyers, otherwise I will proseed ea parle 
after seven days. 

Youra faithfully. 
S. Sundar and Co,” 


No reply was admittedly sent by the 
defendants to this notice, presumably besause 
there was nothing to survey and also beeause 
they had no dispute with Messrs, Mathra 
Parshad-Bishambar Nath whioh  sonald 
possibly be referred to the surveyors, 
Onriously enough, however, the surveyor, 
Mr. S, Sundar, gave an ez parte award on tha 
16th Oatober 1917 holding defendants lisble 
for damages to the extent of Rs. 225 per sase, 
and deolaring plaintiffs entitled to a decree 
for Rs, 4,500 for the twenty oases originally 
indented for but whieh had remained 
undelivered. On the basis of this eg parte 
survey or award the plaintiffs instituted the 
present suit for the recovery of Rs. 4,537, 
whieh amount is composed of the following 
three items :— 

Rs. 

4,500, damages awarded by the surveyor 

for non delivery of 20 aases, 


32 fees paid to the surveyor. 
5 stamp for the survey report, 
4,587 TOTAL, 


The main points on whieh the suit was 
resisted were (1) that no extension of time 
for | Jate shipment had been allowed by the 
plaintiffs either in November 1916 or -in: 
June 1917 and that the sontrast-was eon- 
sequently zpso facto enncelled with respeet ta - 
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the twenty oases in question aecording to 
the provisions of slause (8) of the indent; (2) 
that the plaintiffs had sanaelled the sontrast 
by their letter P. 15 dated the 18th June 
1917, and were sonsequently not entitled to 
slaim any damages for non delivery; (3) that 
the survey was invalid and of no binding effest 
on the defendants and that sonsequently no 
suit ould be maintained thereon, and (4) 
that even if the sontrast with reapest to the 
twenty eases in question was not sanselled 
the plaintiffs were not entitled to slaim 
damages ata rate higher than that prevailing 
in the months of Jane and July, the date on 
whieh the breaeh assording to the terma of 
the eontrast had taken plasa, ln the months 
of June and July there was admittedly no 
market for these goods and the rates were 
lower than the sontract priees, and eon- 
sequently plaintiffs were not entitled to any 
damages in this enit, 

The Trial Oourt found on a)l points in 
favour of the defendants and dismissed 
the plaintiffs’ suit. The learned Distriet 
Judge took a most extraordinary view of the 
sase and, reversing the findings of the Trial 
Oourt, desresd the slaim in full, Against 
this desision of the lower Appellate Court 
the defendants have preferred a seosond 
: appeal to tbis Court and we have heard 
Mr. Sardha Ram on behalf of the appellants, 
while Mr. Tek Ohand has addressed us on 
behalf of the respondente. 

There san be no doubt that, so far as the 
merits of the ease are sonserned,the plaintiffs- 
respondents have no sase. Admittedly, the de- 
fendants asked for an extension for the first 
time on the 18th November 1916 and unless 
the plaintiffs can show that an extension was 
allowed, it must be held that the contrast 
remained subsisting in its original form 
without any modifications as to the time 
for delivery. It has been sontended by 
Bakshi Tek Ohand that the lower Appellate 
Court has found that the time for the 
shipment of the goods had been extended, 
and that this being a finding of fas} eannot 
be eballenged in sesond appeal, Now, we do 
not find any evidenee on the reaord in 
support of this finding, The telegram of the 
18th November 1916, alleged to haye been 
sent in reply to the defendants’ letter of 
the same-date, has not been proved and 
there is no other evidense, ciraumatantial 
or otherwise, on whieh this finding eould 


be sustained. It has bean repeatedly held 
that, where a finding of fast is arrived at 
upon na evidense, the finding is liable to 
be set aside in second appeal. We assord- 
ingly hold that it bas not been established 
that any extension of fime was granted in 
the month of November 1916. Plaintiffs 
do notallege any extension in the month of 


-Jane.1917, and it is sonrequently unneessary 


to diseuss the question of the alleged exten- 
sion any further, 

The next question for consideration is, 
whether defendants have proved that the 
goods had been osanselled, Jn our opinion 
the whole sorrespondense, beginning from 
thel 8th June 1917 and ending with the plaint- 
iffs’ letter P. 13 of the 28th June 1917, sonelu- 
sive'y shows thata oaneellation of the twenty 
eazes in question had taken plase, It may be 
beasuse the market for flowered Italian had 
gone down in those months and the plaintiffs 
wanted to proteot themselves from all 
possible loss that they canselled the goods, 
or it may be for some other unexplained 
reasop, but the fast remains that the 
plaintiffs did send the letter marked aa 
Exbibit P-15, dated the 28th June 1917, 
to the defendants and thus pnt an end 
to the eontrast. This letter is not denied 
by the plaintiffs, and Bakshi Tek Ohand 
has not been able to explain how the 
contract sould be held to be subsisting with 
respest to the twenty sasen in the fase of 
thia direet admission on the part of his 
elisnts that the oontrasét had been oan- 
celled. The only ground he has been able 
to urge in support of the learned District 
Judge’s finding to the contrary is that, 
here also, the finding as regards the non- 
aaneellation of the goods is a finding of 
fast, and that we, sitting here as a Court 
of second appeal, are preeluded from going 
behind this findings, however erroneous 
this finding may be: Now, we are quite 
prepared to soneede that, ordinarily, grounds 
whieh impugn findivgs of fact cannot 
be en‘ertained in seeond appeal. bat where 
an Appellate Court bases a finding of faot 
upon one piese of evidence alone without 
considering the whole of the evidense 
bearing upon the point the finding is not, 
in our opinion, binding on a Court of second 
appeal. A finding of fast to be binding 
ona Court of seaond appeal must be a 
judicial desision reached on a eonsider- 
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ation of the whole of the evidence, 
and where it appears that all the available 
evidenss has not been sonsidered, the High 
Court will interfere and should interfere in 
second. appeal. See Debi Lal Singh v, Hriday 
Mahto (1), Sheikh Mohammad v. Janki (2), 
Mahra Singh v. Pitambar Singh (3), Nathu 
Shah y. Havelé Shah (4). In the present case 
the letter of the plaintiffs af the 25th Jane 
1917, which was really the sole foundation of 
the defendants’ ease, and whieh oonolusively 
proved the sansallation of the eontraet, has 
been entirely iguored by the learned District 
Judge for which there is absolutely no justifi. 
cation, Other evidenes on the resord, more 
esposially olausa (3) of the indent and the 
lettera whieh were sent by the defendants to 
the plaintiffs in the month of June 1917, 
have been completely misread and misappre: 
hended by the learned Judge. Under these 
airaumstanses, we do not think that the find: 
inga of fast arrived at by the learned District 
Judge, vitiated as they arə by an utter dis- 
regard of all rules of evyidenee, san bs held 
to bə binding on us ia gesond appeal, 
After a eareful review of all the eorrespond- 
enoe that passed between the parties wa 
esnnot some to any other sonslusion but that 
the eontraet with respest to the twenty oases 
ip question was saneelled by the plaintiffs, 
and that they were sonsequently not entitled 
to elaim any damages for dtheir non-dalivery. 
But even if we were to keep the letter of the 
28th June aside, there oan be no donbt what» 
evar that the sontrast with respsct ta these 
goods waa otherwise put an end to by tha 
parties in view of the provisions of olause (8) 
of the indent. The plain meanings of this 
elause are that the purchasers, ou reesiving 
information from their sellers that there will 
be s late shipment, will either eaneal the goods 
or extend time for their delivery as may suit 
them best, and that they. shall have three days 
time within whieh to make their shoise. If an 
eleetion is not made within three days, it 
will be understood that the purehasers Bra 
not willing to extend the time and that the 
contract is ressinded, This clause is general: 
ly inserted in eommereial contracts in the 


(1) 58 Ind. Cas. 432; 2 

(2) 56 Ind. Cas. 529; 2 

(3) 54 Ind. Cas: 788; 2 U. P. 
(4) 65 Ind. Oas, 475; 1L 


interaəst of both tha partias, the sellara as 
well as the purehasers, The objeat is to 
have a speedy desision as to whether the 
purehasers will accspt late shipment or noh, 
Tf the purohasers are unable to make.up 
their minds spasdily the law will take its 
own eourse, and the sontraet will ba deemed 
to have been eanselled. It seems to us that. 
thera is no room for any doubt as to the san- 
strustion of this slause. The defendants in 
thia sage gave an intimation to the plaintiffs 
on the 18th June that the goods were late. 
Aseording to plaintiffs’ own showing, this 
letter reashed them on the 20th June. 
They sould have made their ehoisa up to the 
eyvaning of the 23rd, either to eansel the 
goods or to assept late shipment. They did 
neither, but kept on shilly shallying. Tha 
fast that the defendants gave them 24 hours 
within whish to make their shoise ig of no 
importanse and doea uot affaot the eontrast 
itself under whish tha plaintiffs had three daya 
to make anu elestion, In our opinion, tha 
plaintiffs having failed to make their shoies 
by the evening of 93rd Jana, the sontraets 
ipso facto same to an end, aud we are wholly 
at a loss to understand bow, uader thesa 
sireumstanses, tha plaintiffs sould treat the 
aontraet as still subsisting and elaim per- 
formanse when thay by their owa gilensa had 
allowed it to be reseinded. 

The next point urged by Bakhshi Tek 
Qhand is, that the gusation as to whather 
plaintiffs wara or were not entitled to elaim 
damages, in view of the defeniants’ plea 
that ths goods had bean eanssilad was a 
dispute within the meaning of elauso (15) of 
the indent, and that it aould bs desided only 
by arbitration as provided for by this olause, 
It was contended that the plaintiffs had, in 
aseordanee with the provisions of alausa (15), 
appjinted Mr, S. Sander as their arbitrator, 
and that the defendants had failed to nomi- 
nate one in spite of the fast that a notiee 
had basen givan fo them requiring then fo 
do so. Tho ez parte award given by the 
arbitrator was, under the eiraumstanss;, 
slaimad to ba a perfestly good award, and it 
was sontended that the defendants having 
eommitted a default were not entitled now 
to shallenge its validity. Wea are unable to 
agree with this aontention. Bafora a party 
ean ba held bound by an award, is mast ba 
shown thabit was a valid award aal thi 
all tha raqaira ngats of tha law with reipaai 
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to the appointment of an arbitrator and 
‘with regard to the astual referenee to arbi. 
tration, had been duly fulfilled. The pro- 
seedings of the arbitrators must.also be 
above board, and it must be shown that the 
arbitrator had given full opportiunities to 
both parties to appear and represent their 
ease to him. In the present sase, we do not 
understand what matters were referred tc 
the arbitration of Mr. Sundar, and where 
was, in fast, the nesessity to arbitrate? The 
sontrast with reapest to the 20 oases now 
in suit had already been ressinded by mutual 
eonsent on tte 28th Jane, and unless the whole 
thing was a huge swindle from beginning to 
end, one fails to see why the matter should 
have been at all referred to arbitration, 
Again, the notiee given by Mr, Sundar to the 
defendants on the 8th Ostober 1917 to 
nominate a surveyor within seven daya was 
most defective and the defendants were fully 
justified in ignoring it. They had no dispute 
with Messrs. Mathra Parshad-Bishambar 
Nath, and were sonsequently not bound to 
nominate a surveyor or an arbitrator on 
this notiee in respest of a dispute with the 
plaintifs whieh had been settled long before 
in June 1917. In our opinion, both the 
appointment of the arbitrator as well as the 
referenee to arbitration were bad and not 
in assordanee with the provisions of alange 
(8) of the indent. The arbitrator also Joas 
not appear to us to have aetad quite fairly 
and squarely in this matter. His award is 
wholly one-sided and does not at all deal 
with the matter in dispute. He gives no 
finding as to whether an extension had or 
had not been agreed upon, and, if ao, to 
what extent. He gives no finding as to wha- 
ther the goods had or had not been aansel. 
led in view of olause (8) of the iudent and 
plaintiffs’ own letter of the 28th Jane 1917. 
Ho gave no opportunity to the defendanta to 
appear and to place their own version of the 
ease before him, His letter of the 8th 
Oetober 1917 related to some dispute with 
Messrs. Mathra Parshad-Bishamber Nath 
and sannot be taken asa valid notiee to 


the defendants in rəspeət of the matter in. 


question. In short, the whole proseedings 
were most irregular, if not actually dishonest, 
and we have no hesitation in holding that 
the defendants are not bound by them, 
There is only one more point which remains 
to be notieed, It has been sontended on 


behalf of the defendants-appellants that the 
plaintiffs having failed to prove that they 
had agreed to late shipment or that they 
had granted an extension of time, they were 
still not entitled to elaim any damages in 
this suit, even if the plea of  eaneellation of 
the goods put forward by the defendants 
was not established. Briefly put, the argu- 
ment is that in a sontraet for the sale of 
goods the measure of damages upon A breach 
by the seller is the differenee between the 
sontrast pries and the market prise on the 
date of the breach and not on any subsequent 
date. In the present sase it is sontended that 
the breash, if any, was in the months of 
June and July when, in acsordanes with the 
terms of the sontraast, the goods ought to have 
bsen supplied and were not delivered. 
Admittedly, the market priso was lower than 
the contrast prise in these months and son- 
sequently plaintiffs had suffered no damages 
and were not entitled to elaim any. In our 
opinion this isa perfestly valid sontention. 
It is well settled that in a suit for breash 
of contrast to deliver goods on a oertain date 
the market prise on that date ia the standard 
for the computation of eompensation and not 
on a later date on whish the goods may have 
been demanded and refused, The position 
of a seller would ba vary presarious, indeed, 
if sueh were the sase. Ha would bs entirely 
at the meray of his purshaser who sould 
demand goods on any date he liked after 
the breash and then slaim damages on tbe 
basis of the rates prevailing on that date if 
the goods remained undelivered. We are 
unable to hold that sueh sould have been 
the intention of the Legislature. in exasting 
sestion 73-of tha Contrast Aat whieh is the 
only sestion under whioh eompsnaation sould 
be slaimed and awarded in the present osse 
and we, ascordiugly, find that the plaintiffs’ 
suit was, in acy ease, bound to fail even if 
the plea of eansellation of the goods set up 
by the defendants was not established, 

After a careful review of all the svidenee 
and the cirsumatanses of the sase, we are of 
opinion that this appeal must be assepted 
and the order of the lower Appellate Oourt 
set aside, 

We aseordingly acsept the appeal and, 
reversing the order of the Distrist Judge, 
dismiss the plaintiffs’ snit with.sosts through» 
out. | 


a. K. Appeal cccapted, 


“ 
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SHEORAM v, JAMNABAI, ` 


NAGPUR JUDICIAL COMMISSIONER'S 
i COURT. 

Scooxo Oiv. APPHAL No. 370 B or 1918, 
Present :—Mr. Masnair, A, J. O. 
SHEORAM AND ANOTHER — PL,AINTIPE =. 
APPELLANTS 

verats 
J AMNABAI— Darespat—ResPonpeNnt. 
Mortgage—Foreclosure decree without impleading 


subsequent transferee—-Sutt to eject transferee, main- 
tatnability of ~ Proper remedy, 


, Where a purchaser from a mortgagee obtains 
p foreclosure decree without impleading a transferee 
from the mortgagor, for example a tenant whose 
rights were created subsequent to the mortgage, 
he cannot subsequently sue to eject him. His only 
remedy is to file a fresh suit for foreclosure against 
the transferee who would have an opportunity of 
redeeming him. [p, 504, ool. 1.] 


Hargu Lal Singh v. Gobind Rai, 19 A. 541; A. W. N. 
(1897) 154; 9 Ind Dec. (Nn. a.) 350 (F. B.), Entholi 


Kizhakkikandy Kanaran v, Vallath Koylil Unnooli, 30° 


M. 500,17 M. L. J. 431, Radha Pershad Misser v. Mono- 
hur Das, 6 O, 317; 7 C, L. R. 298; 8 Ind, Des, iN. 8.} 
207, referred to. 


Appeal against a desres of the Distrist 
Judge, Amraoti, in Civil Appeal No, 175 of 
1915, dated the 3lst July 1918. 


, Mr R.N, Mudholkar, R. B., for the 


Appellants, 
Dr. H. 8, four, for the Respondent. . 


JODGMENT,—The sara villaze of Takli 
was mortgaged to seertain personas in 1599, 
The plaintiffs in 19:0 purobased the rights 
of the mortgagors. Liter, they also purshas- 
ed the right of the mortgagses who had 
in the m3antime obtained a preliminary dearee 
for foreo‘osare. In 1911 the plaintiffs obtained 
a final foreclosure desree, In the present 
suit the plaintiffs sue for possession of nine 
fisids alleging that the dessased husband 
of the defendant (Paramsukh) was a yearly 
tenant whose tenansy has terminated. — 


|! The defendant pleaded that he was a per- 
manent tenant in virtue of a permanent 
lease granted previous to 1897, The learned 
Diatriet Judge has held that Paramsukh 
was a permanent tenant but that his tenansy 
was ereated in 1900 by a deed (Exhibit 
D-1). He holds that the ereation of this 
tenansy was not an ordinary ast of manage- 
meni. 


Tas position then is, that the owders lof; 207, 
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the village exesuted a mortgage in 1899. 
Subsequently, they. transferred eertain 
rights in the village to the defendant. The 
plaintiffs foreslosed in a suit to whieh the 
defendant was nota party. They now sue to 
oust the defendant. The learned Distriet 
Judge has held that this suit as laid will not 
lie. The plaintiff must file afresh suit for 
foraelosure impleading the defendant. Tha 
defendant oan thenradeam the plaintiffs if 
heehose. The suit for possession has, thare- 
fore, been dismissed. 

The first ground of appeal is not prassal, 

It ig admittel that a qaestion of law may ba 
rai3zed in first appeal. 
- Is is next urgad that as the Transfer 
of Propsrty Ast was not applisable to Se-ar 
in 1899 the mortgageas ware not bound to 
implead subsequent transferees. It is suffi- 
sient fo say that tha Aet was extended to 
Berar in 1907, and tha suit for foreslosura 
was brought subsequent in £907, 

Ground No. 3 has no foree. 

‘Tt is next urged that the plaintiffs, in 
virtue of the foreslosura desrae, obtained 
all the rights of the mortgagors at the date 
of the mortgage. They are, therefore, entitl- 
ed to oust subsequent transfereas ani do 
not require to bring a fresh suit for fore- 
slosure. 

This question was aonsidered in Hargu 
Lal Singh v. Gobind Rat (1). In that oase 
the plaintiff had brought a suit for sale on 
a simple mortgage and had purshased the 
property at the sale hold in exesution, 
Their Lordships held that the deeres for 
sale being ina suit to whieh the defendants, 
who had purchased part of the mortgaged 
property after the date of the mortgage, 
were not parties, had no effest as against 


-them and the plaintifs purshase at the 


sale held under the decree eonferred on him 
no titleas against these defendants. This 
desision was followed in Hnthols Kizhaktikandy 
Kanaran v, Vallath Koylél Unnools (2). The 
ease of Radha Pershad Misser v, Monohur Das 
(3) deals with faots whieh bear a similarity 
to those in the ease Í am eonsidering. A 


(1) 19 A. 641; A. W. N. (1897) 154 9 Ind. Dee. 
(x. 8.1359 (F. B.). 

(2: BOM. 500; 17 M, L. J. 481. 
(3) 60. 3171; 7 0. L. R. 293;;8j[nd. Deo (N. s,) 
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mortgaged sertain property to B, agrasing not 
to grant a sarpeshge lease of the mortgaged 
veoperty, He subsequently granted a 
curpesig: lease to C, B. obtained a sale doaree 
agáińat A. on his mortgage and at the sale 
beeame the purshaser of the property. He 
brought a suit against O, fo set aside tha 
zarpeshgt lease and to obtain khas posses- 
sion. His suit was dismissed, The learned 
Judge has remarked that the only sourae for 
the plaintiff would be to bring a suit against 


the zarpeshgir to have hia right declared 


to sell the property to satisfy his mortgage. 
debt so as to give the carpeshgir an oppor- 
tunity of redeeming, 

I see no reason to dissent from the deals 
sions of three High Courts. The plaintiffs 
eame into Court with the allegation that 
defendant was a yearly tenant; that is, thoy 
urged that the mortgagor sould have ejested 
the defendant, and, therefore, they as his 
suceessors-in-title eonld do the same, 
Throughout the suit they have olaimed a right 
to ejest the defendant. Had the suit been 
for foreclosure other defenses mizht have 
been raised. The uefendant might have 
slaimed the right to redeem and might 
have put forward various pleas regarding 
the amount due on the mortgage, If the 


defendant ia a transferee the euit of the 


plaintiff must fail. 

The only other point urged is, that Ex. 
hibit D-1, although a legal dosument, did 
not sonstitnte a. ease, but was merely an 
admission that the defendant bad rights as 
lessee, This point has been eonsiderad by 
the learned District Judge, It seems quite 
alear thatthe parties jntended to exesuta a 
legally binding doenument. There was no 
need for susha dosumeant if the exosntant 
merely intended to admit an existing state 
of things, This ground, therefore, fails. The 
appeal fails and is dismissed. The appellants 
must bear all costs in this Court. No argu- 
ment was pub forward in support of the eross- 
objéstion filed by the respondent. It is then 
suffisiént to say that I do rob see reason to 
interfere with the disoretion of the lower 
Appellate Oourt with regard to eoste., The 
objestor must bear the costs of the orose- 
objeetion. 


ÑH & G. R D. Appeal äismrèsed. 
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CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE DEORER 
No. 1146 or 19:0. 
Desember 13, 192k. 
Present:—Mr, Justioo Subrawardy 

- and Mr, Justieo Numing, 
ISAP ALl—Duarexoaxrt No, 2—~ 
APPELLANT 
versus 
SATIS OHANDRA ROY—Pcatnr, PE 
~ = RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 49 Fject. 
ment—Under-raiyat, whether can acquire oceupancy 
right in homestead—Admission of evidénce af a appéllate 
stage, propriety of —Civil Procedure Code (Act V of 
1908), O. XLI, r. 27. 


A settled raipat of a village holding’ a homostead, 
though as an’ under- raiyat or undér a řaiyat, acquires 
a raiyati right in that’ homéstead It iy not neces. 
sary that the homestead should be the only re- 
a place of the raiyat of the village [p. 506, 
co 

Krishna Kanta Ghosh v, Jadu Kasja, 28 Ind. Cas, 
$39; 21 0, L. J. 475; 19 0. W. N. 914, relied on, 

It is not proper for an Appéllate Court to admit 
evidence after the close of arguménts. Tf it ig 
necessary to admit evidence atthe appellate stage 
for the proper adjudication of a case the Court may 
do so in strict observance of the provisions of 
— rule 27, Civil Procedure Code, [p. 508, 
00 

Kessowii Tur v. O. I. P. Railway Gon SI B 881; 9 
Bom. L. BR. 671; 11 0. W. N. 721; 60. L. J. 5; 4 A, 
L. J. 481; 17 M. GJ 847; 2 M. L, T, 485; 34 I. A, 116 
(P. O.), referred to. 

Appeal against a deeree of the Additional 
Distriet Judge, Noakhali, dated the 23rd 
January 1920, reversing that of the Mansif, 
First Oourt at Lakhipore, dated the 23rd 
July 1918, 

FAOTS appear from the judgment, 

Babu Jattndrakumar Sen Gupta, for the 
Appellant.-I beg to submit that my client 
cannot be gvisted inasmueh as he is a settled 
raiyat having a right of oesupaney. Seetion 
49 of the Bengal Tenansy Ast ean have no 
operation against my slient, It is a mistake 
on the part of the learned Judge to think 
that a homestead must, as a matter of sourse, 
ba thé only residential plaes of the radya, 
My point is that my elient has his residened 
there, The Oommiasionet’s report anys that 
thére isa hut on this homestead whieh is 
used for residential purposes. The learned 
Judge has erred in not following the authority 
of the ease of Krishna Kanta Ghosh v. Jadu 
Kasya (1). A settled raiyat holding a 


(1) 28 Ind, Cas, 839; 21 0. L, J. 475; 19 0. W, N, 
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homestedd though as an-urder-ratyat acquires 
a ratyate right in that honiestedd. 
Babu Romesh Chandra Sen, for the: Ré- 
ag reads sestion 182, Bengal Tenangy, 
Honieatesd’ is not need as á generic 
— lt inéans á group of houses where a 
mgn has his habitdticn. The very word 
home imports the idea of permanent residence. 
"Home? ia defined iw Oxford Distionary 
as the fixed residense of a family. I submit 
that it is not his homestead as it is méant for 
his tediporary use only. 
- Refers to Bhikariram Bhagat v. Maharaj 
Bahadur Singh (2). 

As to admission of evidenee I admit that 
there bas been some impropriety, 

Baba J. K. Sen Gupta, was not ealled upon 
to reply. 

JUDGMENT,.—This appeal arises out of 
an nation of ejestment ander section 49 of 
the Bengal Tenaney Ast. The Court of first 
instanee dismiseéd the plaintifi’s olain for 
ejectment on the ground that the defendants 
aro settled ratyats in respest of the homestead 
from whieh the plaintiff wanted to eject 
them ard that as such they sould not be 
ejected under ‘estion 49 of thé Bengal 
Tenancy Ast. On appeal, the lesrnéd Addi. 
tidnal Distrist-Judge held that the defend- 
ants had no ceeupanoy right in the land in 
suit and were, therefore, liable to evietion 
under seation 49, 

The defendants have appealed and attaeked 
the judgment of the Court of Appeal below 
on the ground that the finding arrived at by 
it with ‘regard to the ebaracter of the 
homesteed is not sufficient for the disposal 
of the issue. The learned Judge says in his 
judgmént that “only a hut has been ereeted 
in this land for temporary use, It may exist 
from ‘a long time as shown by Exhibit B, 
Still, it eannot be said to be the indispensable 
homestead of thé defendants,” The learned 
Judge seems to be undér the impression that 
è Homestead must nesessarily be the only 


residential place of the raiyat of the village. 


He does not seem to be positive with regard 
to the ebaraaster of the hut standing on this 
homestead. 

It appears that in the Court of first instanee 
a Commissioner was appointed to hold a 


(2) 84Ind.. Cas. 


? 
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losal investigation and his report: speaks of 


the existenae-of œ hut on this homestead 
whioh is used for residential purposes by one 
of the defendants. The learned Judge does 
not refér to this piese of evidense. Weare 
not sure if he has taken that into 
consideration in eoming. toa finding on this 
point. 

The Qourt of Appeal below sesms to have 
erred on another point. He states that an 
under:ratyat holding a homestead even if he 
happens fo be a settled ratyat of the village 
ean only acquire right of ooeupanoy in the 
homestead by loesl austom or usage, As 
there is no evidense of amah losal eustom or 
nsage, the learned Judge has held that the 
defendants have failed to-prove their raiyati 
right to the homestead, On this point there 
is snffisient authority of this Oonrt for 
holding that a settled ratyut of the village 
kolding a homestead, though as an under- 
raiuat or under a ratya, acquires a raiuati right 
in tbat homestead, Krishna Kantia Ghosh v, 
Jadu Kasya (1). 

The jadgment of thé Court of Appeal below 
not being satisfactory and the Court not 
having come to a distinet finding with regard 
to the eharaster of the hut on the homestead 
in consideration of the whole evidense on the 
point, we are of opinion that this case ought 
to be remanded to that Oourt for a re-hearing 
of the appeal. We aecordingly set aside 
the désrde of the Court of Appaal below and 
send the oase baek for re-hearing on the 
merits. 

There is one other point to whish we 
like fo draw the attention of the lower 
Appellate Court, On the 22nd January 1920 
the learned Judge passed the following order : 

“Arguments heard. Copy of deoreo in 
T, Sait No. 210 of 1892 marked Exhibit 5 
received in evidences subjest to cbjestion for 
the plaintiff appellant. Judgment will be 
deliveréd on 23rd January 1920.” It is not 
clear from this order whether fhe evidenese 
was admitted by the learned J ndge befora or 
after he had heard the arguments in the sass; 
The order as it stands indidates that the 
additional éviderise was reesived aftér the 
arguments, Apart from the impropriety of 
admitting evidense at that stage of the ease, 


- we may refer the learned Judge to the pro. 


visions of Order XLI, rule 27, Oivil Prosedure 
Code, and the ‘observation of the Judicial 
GVommittee in the şase of Kessowit Issur v, 
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: G. 1. P. Railway Oo. (3), If the lower Appal- 
late Court still thinks it nesessary to admit 
that piese of evidenes for the: proper adjudi. 
aation of the’ ease he may: do ‘so in ‘strict 
observanes of the provisions of Order XLI, 
rule 27, Civil Prosedure Oode, 

Oosts will abide the result, 

B.N. 

Oase sent back, 


` (3) 31 B. 881; 9 Bom. L. R. 671; 110. W. N, 721; 
6 O. L. d. 5; 4 À, L, J, 461; 17 M. L. J. B47; 2 iM. L. 
T: 435; 34 I, A. 116 iP; O.). 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Fregest Ovir ApeeaL No, 41 oF 1919, 
July 14, 1921, 
Present:—-Mr, Hallifax, A.J. O. 
= GOPIKISAN AND OTAER8S— DEFENDANTS 
"* Nos. 3, 4, 5 AND 8—APPELLANTS 
` versus 
BULAKIDAS AND ANOTHER—PLAINTIFF8— 
RESPONDENTS. 


Oivil Procedure Oode (Act V of 1908), O, XXXIII, 
r. 7 (3)—-Suit in forma pauperis—Court-fee, pay- 
ment of, during inquiry into pauperism, effect of— With- 
drawal of application. 


Where a person applies for leave to sue as a 
pauper, and along with his application presents a 
plaint, but during the’ course of the inquiry into his 
pauperism, he files the requisite Court-fee, the suit, 
for the purposes of limitation, must be treated as 
having been instituted on the day on which tho 
original application for leave to sue as a pauper 
was made, and not onthe day when the Court-fee 
was filed. The withdrawal of the application to sue 
asa pauper which is involved in the subsequent 
payment of the Court-fee is not equivalent to a 
refusal of permission such as is contemplated by 
rule 7-(3), Order XXXIII ofthe Civil Procedure Oode, 
The withdrawal is an admission of nothing more 
than thet at the time of payment the applicant is no 
longer & pauper. Itisa submission to an order of 
dispauperisation under rule 9 (b), not to one of 
refusal of his original application, [p. 607, col. 1.] 

“Appeal against a desree passed by the 
Subcrdinate Judge, Balaghat, {dated the 


28th April 1919, in Oivil Suit No. 48 of 


1918, 
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- My, E. V. Deoskar, for the Appellante. 


Measra, G. L. Subhedar 


kd wos 


for the Respondent, . 


JUPGMENT.—The plaintiffs sued as 
reversionary heirs of one Anupehand, a 
Mahesri Bania, who died about 1888, They 
alleged that his widow, Bakhtawar Bai, died 


and Abdul Rahim, 


‘on the 13th of Angust 1905; and on the 


18th of August 1917, whieh was a Monday, 
they filed an applieation to be allowed to 
sue as paupere and: a plaint with it, The 
other party denied their pauperiam and an 
enquiry was opened, After the examination 
of some of the witnesses of both sides the 
plaintiffs, on the 9th of August 1918, put 
in the Oourt-fee stamps required for their 
plaint and the suit was registered. The 
elaim was resisted on three pointe, the 
allegation that Bakhtawar Bai died onthe 
lith and not on the 13th of August 1905, 
the sontention that as` the applieation for 
leave to sue in forma pauperis was withdrawn 
the suit must be taken to have been 
instituted on the 9th of August 1918 and 
not on the 13th of August 1917, and the 
allegation that’ Sheodas, déseased, father of 
the defendant Gopikishan, had been adopted 
by Bakhtawar Bai as a son to her husband 
Apupoband in 1887, | 


it will be sonvenient to seonsider, first, 
the question of the date on whieh the suit 
is to be taken to have been instituted, in 
Skinner v, Orde (1) it was held by the 
Jndicial Committes:of the Privy Oounail, in 
gircumstanees whish ean in no way be 
distinguished from those of the present sase, 
that the suit muat be treated as if the plaint 
had been filed and registered on the day 
on whioh tbe original applisation for leave 
to sne as a pauper was made, This ruling 
was distinguished by the Allahabad High 
Court in Abbasi Begam v. Nanht Begam (2) 
as having been given under the previous 
Civil Prosedura Uode, Act VIII of 1859, 
and not applying to the Code then in force, 
which was Aot XIV; of 1382, The latter 
Act was still in foree when the Calcutta 
High Court, dissenting from the Allahabad 


(1) 2 A. 24i; 40.'L. B. 381; 6 L A. 126; 3 Ind, Jur, 
384; 4 Sar, P. O. J. 31; 8 Suth. P. O. J. 627; 1 Ind: Deo, 


(n.3,) 708, 
(2) 18 A. 206; A, W. N. (1898) 33; 8 Ind, Deo. (x. s.) 


8. 
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"view, held in -Janakdhary Sukal v. Janks 
Koer (3) that, in this respeet, there was 
no differense between the provisions of the 
two Acts. -The eorrest deeision of these 
two, whishever if may be, is still the 
correst desision under the present Oode 
(Aot V of 190%), whieh has made no 


shange in the law in this partieular matter. 


The learned Subordinate Judge preferred 
the Oaleutta view, and I agree with bim, 
But even if the desision in Sitnner v, 
Orde (|) ought to be sonsidered obs3lete, 
there seem to me to ba sogent reasons for 
thinking the same view is the sorrest visw 
of the provisions of the present Proce lure 
Ocde, The learned Judges of the Allahabad 
High Oourt seem to have regarded the 
withdrawal of the applisation, whioh is 
involved in snbsequent payment of the 
Court-fees, as equivalent to a refusal of 
permission by the Oourt sneh as is oon- 
templated by rale 7 (3) of Order XXXIII of 
the Oode; that is to say, they regarded the 
payment as an admission that the applieant 
was not a pauper at the time he put in 
the original applisation. But the payment 
is an admission of nothing more than that 
the applieant ir, at the time of payment, 
“in possession of means to make it and is 
no longer a pauper, and the withdrawal is 
a submission to ar order of dispauperiaation 
under rule 9 (b), not to one of refusal 
of hia original petition. Now, in the gase 
of dispauperization rule 9 and rule 11 
clearly contemplate the aontinnanee of the 
suit as a.snit filed on the day on whieh 
the original application for leave to aue as a 
pauper was made, I hold, therefore, that the 
- present suit was instituted on the 13th of 
August 1917. 

Note,—- The reat of this judgment is not material 
for the purposes of this reporb-— [ Kd, ] 

W. 0, A 


Appeal allowed, 
(3)*2610. 427. 


INDIAN OASES, 


507 


{ALLAHABAD HIGH COURT. 
Sxoonp Orviv:Apprat No. 377 or 1920. 
a January 16, 1922, 
Present:—-Mr. Justies Ryves and 
Mr. Justiso Gokul Prasad, 
Thakur BEOHU SINGH AND orsers—, 
PLAINTIFFS —~ APPELLANTS 
VOTSUS . | 
BALDEO SINGH AND orazrs— 


DEFENDANTR— RESPONDENTS. 

Agra Rent Act (XII of 1881), s, 9—Succession— 
Sharing in cultivation—Hindu Law—Reversioners 

Where succession to the estate of an occupancy 
tenant opened out prior tothe passing of the Agra 
Tenancy Act, the succession is governed by the 
Agra Rent Act, XII of 1881, and not by the 
ordinary rule of Hindu Law, and a collateral can 
only inherit if he was joint in cultivation with the 
deceased tenant. [p. 509, col. 1.] 

Bisheshar Ahir V. Dukharan Ahir, 32 Ind. Cas. 771; 
14 A.L. J, 127; 38 A. 197, Bhup Singh v Jai Ram, 
46 Ind. Cas. 887; 16 A. L, J. 459; Nathu v. 
Gokulia, 30 Ind. Cas. 215; 87 A. 658; 18 A, L. J. 947 
referred to, 


Sesond appeal from a decree of the: 
Additional Judge, Allahabad, dated the Sth 
January 1920. < 

“Mr, Fearey Lal Banerji, for the Appel- 
lants, J 

Dr, Kailash Nath Katju, Mestre. Haribans 
Sahat and Kanhya Lal, for the Respondents, 

JUDGMENT.—The fasts ont of whieh 
this appeal arises are as follows s— 

One Ram Kirpal was an oceupaney (erant 
of 3l bighas 9 biswas He mortgaged 14 
bighas 17 biswas in 1696 and in 1547; that 
is to say, there were two mortgages in 
favour of Sheonandan Singh. Ram Kirpal 
died before the present Tenaney Act eame 
into foree, that ie, before 1902, and he was 
sueceeded in the ienansy by his widow 
Musammai Snneta. It appears ibat the 
rent for the yeara 1309 and 13i0 Fasli fell 
into arrears and the Zemindar breught a 
anit to eject Musammat Suneta and the 
mortgagees. This was desreed by the Tria] 


aa, 
iver 


` -Oourt end on the 16th cf April 1£04 the 


Zemindar got possession. Afterwards, how. 
ever, on the 13th of September 16(5, ‘the 
ejestment proceedings were quashed by the 
Board of Revenue and the possession of 
Musammat Suneta, or rather, she having: died, 
that of Raldeo Prasad as her representative, 
was restored on the 13th of October 1905, 
Thereafter, the mortgagees in 1605 bronght 
a suit against Baldeo Prasad to resover pos- 
session. That suit was compromised and 
according to the -eompromise it was agreed 
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that the mortgage money was: aseertained to 
bo Rs, 60J:and the’ mortgagees were. given 
possession of some of the original mortgaged 
plots. In 1916. Baldeo Prasad redeemed the 
mortgage and? resoversd possession of the 
whole; This suit was brought in 197 by 
the plaintiffs who alleged that they were 
members of a joint undivided family with 
Ram Kirpal. Singh at the time of his death 
18 years ago- and also, apparently, that on the 
death of Musammat Suneta Kunwar they 
were the next reversioners, They pleided' ir 
paragraph 10 of the plaint that the-sultivatory 
holding in dispute: was jointly held. by- Ram 
Kirpal Singh and the plaintiffs and the 
said land was jointly eultivated’ and’ the 
defendants bad nothing to do with it. and 
were in’ wrongful possession. -They,. thore- 
fore, prayed for possession of the mortgaged 
property on payment of Bs..600, the mortgitge- 
money paid by the defendants, They also. 
elaimed mesne profits. The defendants 
denied that the plaintiffs were the next 
reversiouers, or that they had been joint 
with Ram Kirpal Singh. They also denied 
that the plaintiffs were in joint eultivation of 
the land with Ram Kirpal Singh. Thay 
further pleaded that Ram Kirpal Singh had 
adopted defendant No, 1 as his son, 

The Trial Court ‘same to the sonelusion 
that the plaintiffs and Ram Kirpal wers not 
members of a joint Hindu family. It'also found 
that the dofendant No. 1 was not the 
adopted son of Ram Kirpal Singh. It was 
admitted in the Trial Ooart that the 
plaintiffs were the next reversioners to Ram 
Kirpal Singh. The Court then went on to 
hold that as Ram Kirpal Singh had died 
before the present Tenaney Aot same into 
forse the aussession to the holding after the 
death of his widow would be governed 
by the provisions of the ordinary Hindu Law, 
purporting to rely on the ease of Bisheshar 
Ahir v. Dukharan Ahir (1). In the result, 
the Munsif decreed posseasion to the plaintiffs 
on payment. of Re. 600 within three months 
from the date of his decree. Both parties 
went up in áppeal, Tke learned Judge of 
the lower Appellate Court has eonfirmed the 
findings ofthe Trial Court on questions. of 
fast involved in the dase but has held that the 
saso of Bisheshar Ahir ye Dukharan Akir (1) 
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did not lay down thatthe: proviso to sestion 9 
of tha Rant. Ast (XIE of Ie8t) did not - 
apply: and: that the plaintiffs having: failed to 
prove joint cultivation with Ram Kirpal 
Singh, deesased,. were not entitled to suseaad. 

Fhe plaintiffs some: here in sesond appeal 
and the eontention urged by their learned 
Vakil somes to this, that, having ‘regard: to a 
sarios: of: desisions of this Court, the ordinary 
Hindu Law had to bs. applied and not the 
old Rent Aat (XII of 1881) and refer- 
ense was made to the aasss of Bisheshar 
Ahiry. Duktaran Ahir (1), cf. Bhup Singh 
v. Jat Ram (2) and Nathu y. Gokalia (3). In 
our opinion, none of these sases deeides the 
point raised in this appeal. Tha question is, 
whether in the ease of a tenant who had 
died before tha present Tanansy Ast dama 
into forss sussassion wags to ba governed 
under tha new Tenansy Ast. Having regard to 
the provisions of that Ast it has basen desided 
that the present Tenausy Ast would hava 
no retrospestive effes! so as to affect a 
Sussassion to the holdinz of sush a tenant, 
Bat the point whether the suessssion to susah 
a tenansy would be gavarnsd by Hinda Law 
proper or by the Hindu Law as modified 
by the Bent Aot (Xil of 1581) has not, so 
faras we know, been the subjeet of desision 
in any eass in this Court. 

In tha ease of Bisheshar Ahir y. Dukharan 
Ahir (1) the dispute was between the sons 
of two daughters who had sueeseded their 
mother to an ossupansy holding whieh had 
been left by their father who had died 
before the Tenaney Aet same into foree, 
The Judges in that sase held that, in eases 
where the Tenaney Ast was silent, the 
suesession would be governed by the ordi. 
nary Hindu Law, 

In that ease the daughtera’ sens only 
beoame entitled. fo: the tendney after the death 
of the last surviving daughter whieh happen- 
ed long after tha present Venanay Ast ‘had 
some into forse. Their rights did not some 
into existenee on the death of the last full 
holder, the original tenant, their maternal 
grandfather, That case, therefore, does not 
help us in the ease now before us. 


In the sase of Bhup Singh v. Jat Ram (2) 
it seems to have been assumed or taken for 


(2) 46 Ind. Oas. 887; 16 A L. J. 459. 
(8) 30 Ind, Oas. 215; 37 A, 658; 18 A. L. J. 947, 
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granted that,if the Tenanay Ast (II of 
1901) did not apply, sussession would be 
governed by the Hindu Law, Seotion 9 of 
the Rent Ast of 18 I does not seem to have 
been brought to the notiee of the learned 
Judges who desided that sase and it certainly 
was not sausidoered, 

Tho ease of Nathu y. Gokalia (3) is beside 
the point, inasmuch as in that ease, whether 
the é\Hindu Law spplied or sestion 9 of Ast 
XIT. of 188! applied, the resulti would 
have been the sama. In that case, too, eeo. 
tion 9 of Aob XII of I88l was not dis: 
eussed. 

In the present ease it appears that the 
original tenant, Ram Kirpal, died -before the 
Tenarey Ast eme into foree. The sueces- 
sion to his estate was governed by Aot 
XII of 1881 and a sollateral sould not 
inherit his property unless he was joint in 
eultivation with bim, The plaintiffs founded 
their slaim on the ground that they were 
members of a joint Hindu family with the 
desensed tenant and were as such interested 
in the eultivation, This issue has been 
found against them. It is true that there 


is no finding by the lower Appellate Ooart . 


that they were not joint in cultivation with 
the deseased-tenavt. If the plaintiffs were 
not joint with Ram Kirpal the whole fabris 
of their suit eollapsese, We do not -see how 


they ean elaim a title to the tenaney. ‘As. 


we have stated above, the suesersion opened 
out to the estate cf Ram Kirpal when the 
Rent Ast of 1851 was in forea. The .astual 
possession of the plaintifs, if they were then 
in existence, was merely postponed during 
the lifetime of the widow [Səs Dulari v, 
Mulchand (4)', lfthe widow had-not been 
in existenee they sould not have suosesded 
unless they hada share in the sultivation. 
If they were not in existéenee at that time, 
they sould not esrtainly some in as rever- 
sioners who had shared in the aultivation, 
Their rights arose then aud as ‘their joint 
eultivation-was based on the family being 
joint -whieh has been found against them 
we “think the lower Appellate Court was 
right in dismissing their suit. Woe, there. 
fore, disniiss this-appeal -with oosts ineluding 
in this Oourt:fees on-the-higher seale, 
W. C, A. Appeal dismissed. 
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CALCUTTA HIGH COURT, 
ÅPPEAL FROM AppeLtate Decrees No, 1546 
oF 1919, 

Desember 8, 1921, 
Present:—Justise Sir N, R. Ohatterjea, 
Krt., and Mr, Jueties Panton. 
Syed MOHAMMED NURAL HUQ— 
Derencanr No, !—-APPELLANT 
tersus 
BAKSU MANDAL -—- PLAINTIFH AND 
KORBAN OHOUDHRY AND orexrss— 


REMAINING DEFENDANTS — RESPONDENTE, 
Easement— Waste land, right of easement on, whether 
can be acquired— Question of right, determination — 
Court, duty of—Appeal—Appellate Court, duty of, in 
reversing judgment of first Court, 


The mere fact that land is waste does not 
necessarily show that no right of easement can be 
acquired over it. [p. 610, col. 2,] 

Shaikh Mahomed Ansur v. Sheikh Sefatooliah, 22 W, 
BR. 340, relied on. 

In determining the question whether an user of 
way over waste land was as of right or not, a 
Court has to consider the character of the land, 
the relation between the parties and the circum. 
— under which the user took place. [p. 610 
col. 2 

Shaikh Khoda Buksh v. Shaikh Tajuddin, 8 0. W, N, 
359 at pp. 360, 46], relied on. 

In reversing the judgment ofa first Court an 
Appellate Conrt should take into consideration the 
evidence relied upon by the Court of first instance. 
[p. 510, col, 2.] 

Appeal against a desree of the Subordi- 
nate Judge, Seeond Court, Burdwan, dated 
the 16th of‘May 1919, reversing a deoree of 
the Munsif, Fourth Court, at that plaee, dated 
the 28th of May 1918, 


FAOTS appear from the judgment. 


Dr. Jadunath Kanjilal, for the Appellant,— 
The defendant No. 1 is the appellant. The 
appeal arises out of a suit for reeovary of 
possession of the land in dispute after 
dealaration of his title thereto. First 
Court deersed the suit. On appeal the suit 
was remanded, On remand the first Court 
held that there was a pathway and that 
I bave -got a right of easement over it, 
The lower Appellate Oourt has reversed 
that desisiop. My point is that it is not 
a oase under section 26 of the Indian 
Limitation Ast. I set up a eustomary 
right. The first Oourt referred to the 
dosuments prodused -by the plaintiff in up» 
holding ‘my plea. The Appellate Oourt-has 
overlooked those dosuments as well as the 
oral evidenas addused in the sase, Ib has 
aliso ignored tho raport of the Oommissioney 
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It farther says that the land being waste 
there sould be no right of easement over 
it at all. I submit sontioual user ig not 
necessary af all on the part of eash and 
every villager where the right set up 
ia eustomary, It would be nesessary only 
in oases of right of private way. Refers 
to Shatkh Mahomed Ansur v, Shaikh Sefaioolla 
(1). 

Babu Sarat Ohandra Mookerjee, for the 
Respondents.— The learned Judge distinetly 
finds that the manner in which the path 
has been used by the villagers does not 
sonstitnte and establish sustomary right. 
Where there is an easement right conferred 
by Statute, tha sustomary right would not 
prevail, Whereas unreasonablsness of right 
by custom has got to bə Ilsoked into, 
Refera to Syed Alt v. Sarjan Ali (2), 

Dr. Jadunath Kanjilal replied in brief. 


JUDGMENT.—The plaintiff brought the - 


sait, out of whish this appeal arises, for 
resovery of possession of the land in dispute 
after deelaration of hie title thereto. 

Tae defendants, reprasenting the villagers, 
act up & right of passage for men and 
aattle over the land, they farther set ups 
right of passage of rain water of the 


village throngh the disputed land to the 
Sana tank to its west from whish water is. 


taken for irrigation of neighbouring lands 


and also aright to bale out water from it- 


for purposes of irrigation. 

The Uourt .of frst instanea held that the 
defendants had proved the rights set up. 
Assordingly, the plaintiff's title to the land 
was deelared subject to the rights found i in 
favour of the defendants. 


On appeal, the learned Subordinate Judge 
reversed that desision, and gave the plaintiff 
a desree for possession. He has some to the 
sonslusion that the defendants failed to 
prove the rights set. up by them. That 
would, no doubt, ba sonclusive in sesond 
. appeal. But it appears that the Court of 
first instanee relied not only upon the 
evidenes of the defendants but also upon 
aertain evidenee addueed on behalf of the 
plaintiff himself in eoming to the conelu- 
gion that the defendants had proved their 


right. 


(1) 22 W. B. 340. 


~-(2) 19-Ind. Cas. 890; 18 O, W. N. 785, 
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The learned Munsif refers, in the first 
plase, to a kabuleyat in whieh the disputed land 
is described as gopath nala patih jayga. 

Sesondly, he refers to the statement of 
the plaintiff’s witness Serajuddi, viz, that 
the villagers and their eattle used to pass 
over the disputed land, And, thirdly, he 
refers to the Commissioner’s report whieh 
deseribes the physieal features of the laud, 

The learned Subordinate Judge on appeal 
refers to the evidense adducad on the defend- 
ant’a side and then says: “I do not under. 
stand how that evidence san lead to the 
eonslusion that defendants and villagers of 
Bhota have got a right of way over the 
disputed land and a right to take water 
from the same.” Evidently, therefore, the 
learned Judge had not sonsidered some of 
the materials upon whioh the Court 
of first instanse relied in soming to the 
eonelusion in favour of the defendants, 
Having regard to the fast that the judg. 
ment was one of reversal, wa think that 
the svidense relied upon by the Court of 
first instanse should hava baen taken into 
eonsideration by the learned Subordinate 
Judge, 

Then the Subordinate Judge says: “It 
is an admitted fact that the disputed land 
was waste land—and itis well. known how 
susah lands are used inthe Mofuasil. Sush pos. 
session does not ordinarily sreate any right 
in the persons using the.same,” 

The mere fast that the land is waste, 
however, does not nesessarily show that 
no right ean be aoquired oyer sush land. 
If that were so, the right ‘of user over 
almost every pathway in the Mofnesil would 
be lost, inasmush as almost every pathway 
lies over waste land: see Shaikh Mahomed 
Ansur v. Shaikh Sefatoollah (1)]j. 


In determining the question whether an 
user of way over waste land was aa of 
right or not,‘ the Court would have. to 
sonsider the -sharaster of the land, the ra-. 
lation between the parties and the Giran 
stanses under which the user took place. 
We may, in this eonneation, refer to the 
ease of Shaskh Khoda Buksh v. Shaikh Taj- 
uddin (3). These questions. do not seem. 
to have been eonsidered by the Subordi- 
nate Judge. 


(3) 8 0. W. K. 859 ab pp 360, 861, 
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Lastly, the learned Subordinate Judge 
refers to the fast that there is no evidence 
as to from whieh house or lands, or 
to whieh -plase, men and seattle pass 
over the disputed land. Evidently, he treat- 
ed the oase asif it was one of prescriptive 
right under seation 26 '0f the Limitation 
Ast, There is no doubt that in an earlier 
passage in his judgment he referred to the 
fast that the right was oleimed on behalf 
of the defendants and the villagers, but 
after discussing the evidense he seems to 
have forgotten if and aome to the sonela- 
sion that the defendants had wholly failed to 
prove public or private right over the disputed 
land. nd 
No right, however, on behalf of the publie, 
meaning -thereby the general public, waa 
‘ get up nor. does it appear that any indi- 
vidual right waa olaimed. The right set 


up was a.ocustomary right on behalf of ail 


the villagers. — ` 

it is sontended- by the learned Pleader 
for the respondent that sosh a right is 
more diffisnlt to prove than a right of 
vasement under sestion 26 of the Limita- 
tion Act. That may bs so, but the ques- 


tion has to be gone into by the lower Appel. . 


late Oourt, . 

We think the learned Judge should 
eonsider the ease as set up by the de- 
` fendants and devide the ease upon the 
whole evidense on the record. 

The sase will, therefore, go .baek to the 
lower Appellate Qourt in order that it may 
some to a desision in assordanee with the 
okservations made above and dispose of the 
appeal aseording to law. 

Costs to abide the result, 

J. P, & B.N. i 

Oase sent back, 
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ALLAHABAD HIGH COURT, 
Szecoxp Orvin Aprea, No. 536 or 1920, 
; January 18, 1922. 
Present :—Mr. Justioe Gokul Prasad and 
Mr., Jnstiso Stuart. 
BADRI PARSHAD— DEFENDANT — 
APPELLANT 
versus 


MOHAR SINGH axb OTHERS ——P LAINTLE RS mma 


REAFONDENTA. ; 

Qivil Procedure Code (Act V of 1909), s. ll, 
Explanation IV—Res jadicata—Suits by Hindu son 
to avoid father’s debts—Want of necessity and 
immoral nature of debts, pleas .of—Precedent—Dutya 
of Oourts to follow rulings of own High Oourt in 
preference to other Courts, ` 7 


In execution of simple money-decrees agninat L, 
B. put the immoveable properties of b. and his son 
M. to sale. M. brought a suit for a declaration 
that the properties were joint family properties and 
there being no legal necessity, they could not be sold, 
M., however, did not allege that he was not 
liable as the debts were of a nature which he was 
not liable under the Hindu Law to pay. The 
suit was dismissed. The property was sold and M, 
brought the present suit fora declaration that the 
debts were tainted with immorality and he was not 
The first Court dismissed the suit holding 
that it was barred by res judicata, the lower Appellate 
Court held that it was not barred. On appeal of the 
defendant: i 

Held, that the suit was barred by res judicata as 
the present ground of attack that the debt was 
tainted with immorality ought to have been made 
a ground of attack in the previous suit if M, 
— to avoid the sale of family property. [p. 612, 
col, 1. Pin oS 

A Court is bound to follow the ruling of the 
High Court to which it ia subordinate in- preference 
to the ruling of other High Courts where the two 
Oourts differ. [p. 512, col. 1.] 


. Sesond appeal from a desree of the 
Subordinate judge, Badaun, dated the Slat 
January 1920, 

Mr: Harnandan Prashad, for the Appellant, 

Mr. Benoy Kumar Mukerjes, for the “Re. 
spondents. 

JUDGMENT.—This appeal arises ont of 
a suit ‘brought by the plaintiffs-respondents 
fora deslaration that the property in snit 
was not liable .to sale in exegution of 
two desrees. The facts appear to be ‘as 
follows. One Badri Prasad had two simple 
money-deerees against Lal Singh, the father 
of the plaintiff, and two other persons. Ha: 
put those deerees -in exeeution, had the 
property in dispute sold at austion on the 
22nd cf April-1919 and purehased it 
himself. Before this sale, however, Mohar 
Singh, the present plaintiff, and ono of the 
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sons of ho judgment-debtəor had brought a 
suit for a deslaration that the proparty ia 
dispute was joint family property and as 
sush was not liable to sale in exesation of thoas 
deerees. In that suit the plaintiff's allegation 
was that the debts were not taken for family 
neesessity but were taken by other persons 
for whom the plaintiff's father stood surety. 
In that suit the question of the non liability 
of the son to pay the amount of the dearees on 
the ground of the father’s immorality, or that 
thse debts wers-of a nature for whish the son 
was not. Hable under the Hinda Law was not 
raised;That suit was dismissed. The decree 
was allowed to besome final and afterwards the 
presint suit was brought to avoid the sale 
ou.the ground that the debts «ere -taiated 
with immorality. The fieat Goart sima to 
the sonslusion that the present suit was 
barred by the rule of res judicata. 16 — 

be mentioned here that the plaintiff is 

minor, and the present suit was kont 
tbrough a next friend other than the ooe 
through whom the first anit had been filed, 
The learned Judge of the lower Appellate 
‘Court-has some to-the oooelusion, following A 
ruling of the Madras High Court in prefer- 
ense to a ruling of this Court, that the present 


suit-is not barred by tha rule of res juticata. 


and has desreed the slaim for setting aside the 
sale. ‘He has not some toany finding on the 
question whather the debts were tairtid with 
immorality or not. We thick it nesessiry. 
40 invite:tbe lower Court’s -attention to the 
resognised prinsiple that it is bound to 
follow the ruling of this Court in preferense 
to.the.ruling of other High Courts where 
the-two Courts differ. We think that the 
Judge of the Court below was,distinatly in 
error in trying to follow.a rule of law laid 
down by the Madras High, Court. saying that, 
where there are mixed questions of law and 
fact, the rule of res judicata would,opsrate but 
it would not so operate if there is a wrong 
deesision on a pure question of law. The 
gases cited by the Oourt below were mostly 
eases for enforsement of recurring liability 
sueh as either suits for rent or suits 
for maintenanee, To those olasaes. of anita 
different sonsiderations . apply. “The present 
suit is olearly barred by tthe rule of 
res judicata, The ‘present ground of 
attack, namely, that..the debts wera ‘tainted 
with immorality, onght ito haye „beon made 
6 ground of attack in the provions auit-if the 
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plaintiff wanted to avoid tha sala of family 
property. Ia ou- opinion, ik is no} opan t3 
tha plaintif navy t3 avoid the sila on tht 
geoand, In our opinion, thia appaal mast ba 
allowed. We aszardingly allow fhe aopaal, 
set aside the dasrae of the learnad Sabordi- 
nate Jadga and rastora thas of the Coari of 
first instanoa with aosts in all Courts, 
J. P, 
Appel allowed, 


OAL)VPPA HIGH COURT, 
Osten Civis Roue No. Lt or 1921, 
Doasembar 13, 1921. 
Present;:-—Me. Jastisos Suhrawardy 
and Mr, Justise Ghose, 
GURUDAS KUNDU CHOWDHORY axp 
OTHE 393—~ DEFENDANTS —PETIT.ONERS 
versus 
DASARATHI HALDAR AND ANOTHARZ 


——POuUntivfa—Oerosite PARTIES, 
Oivil Procedure Code (Act V of 1908), s. 113— 
Error of judgment or law-—Reviston, 


A High Court in revision, under seotion 115 of 
the Civil Procedure Code, cannot interfere with any 
error of judgment or of law committed by a Sab- 
ordinate Court where another remedy is available, 
[p 513, col, 1] 


Rala against an order of the Court of 
tha Sub-Jadge, Howrah, in Money Appaal 
No. 104 of 2919. 

FAOTS appear from the judgmant. 

Babu Gunoda Oharan Sen, for the Pati- 
tioners.—-The petitioner had granted a ticca 
lease to the opposite party who built a but on 
the land but they wera evietad by the 
Manisipality and the hut was removed, 
The present Rale arises out of a sait by 
the opposite party for damagas against the 
petitioners. 

The question is, whether it is a oasa 
of evistion by title paramount, The lower 
Apposllate Oourt ought to hava eousidered 
the question of misreprasentation and fraud 
on whish point the Trial Oaurt found for 
the potitionars, Than again the olaim for 
damages is nət maintainable fa: wins of 
nesessary parties, 
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[IGaosn, J. -Jonasding that there has 
bien a mistake of law, how do you some 
under sestion 115, Civil Prosedure Code PJ 

The Court acted illegally or with 
material irregularity in not going into the 
question of fraud and misrepresentation. 
If any one is responsible, it is the entire 
body of lessors and not some of them, 
Roads sestion 108 of the Transfer of Prop- 
erty Ast. The oondition that ought to 
have been satisfied is, that the lessor 
himself had a hand io the ouster or that 
the person slaiming title paramount must 
have established his title in a Court of 
Jastisa, Refers to Muktar Ahmad v. Rant 
Sundar Koer (1). 

Babu Dhtrentra Lal Kastgir, for the 
Opposite Party, was not ealled upon to reply. 

JUDGMENT, —Wa fail to sge how we 
ean ‘interfera in this matter under sestion 
115,- Code of Civil Prosedure, 

"Tuwo points have been raised before us, 
firat, that the learned Subordinate Judge 
ought to hawa sonsidéred the “question of 
misrepresentation ani fraud on whioh 
point the Court of firat instanes found 
for the defendant; and, sesondly, that the 
Distriet Board and ‘the eo-sharer landlord 
of the defendant onght to have bean made 
parties to this suit. 

Apparently, both these — ‘have baen 
satisfastorily dealt with bythe learned 
Subordinate Judge. But it. he had som- 
mitted any error of judgment or of law 
this Oourt saannot interfera under sastion 
115, Oode of Oivi] Prosedure, 

The Rule is, therefore, dissharged with 
osts, Hearing-fee one gold mohur, 

B, N. 

Rule discharged, 


(1) 19 Ind, Oas. 815; 17 C. W. N, 980, 


INDIAN OASES. 


- of Sir George Knox, 


9513 


ALLAHABAD HIGH COURT. 
Lerress Parent Appeat Nos, 82 or 1919, 
January 19, 1922. 
Present:—Sir Grimwood Mears, Kt, Chief 
Justies, and Joatiss Sir P,O Banrii, Kr. 
RAM DASS AND OTASR3I— PLAINTIFFS 
om A PPELLANTS, 

tersus 
S. MOHAMMAD FAQIR alias 
MOHAMMAD RASHID AND oranrs 


— DEFENDANTaI— RESPONDENTS, 

Costs, suit- for, maintainability of—Damages for 
being driven to litigation, suit for. 

An independent action cannot be maintained fo 
recover the balance of cests over and above that 
——— by the Court which tried the matter. [p. 514, 
col. 1. 

Where, under any particular proceeding, a Oourt 
is not empowered to grant costs, no costs can be 
granted in an independent action by any other 
Court [p. 514, col, 1.) 

A person cannot bring a suit to recover damages 
for having had to resort to litigation to protect 
his right Such damages are too remote, and 
the action is nonsensical [p. 614, col. 2] 


Latters Patent Appeal against a desree 
Kr, Aeting Ohief 
Justiee, dated 25th of April 1919. 


Mr. Uma Shanker Bajpai, for the Appel- 
lants, 
Dr. 8. M. Sulaiman, for the Respondents, 


JUDGMENT,—On the 20th of January 
1908 Muhammad Zahid granted a lease to 
one Bhola Ram and Sarda Prasad of a 
share in a oertain market. That lease was 
not to take effest mutil the 22nd of June 
1912, bseause. at that time other 
lessees were in possession of the market, 
On the 2lst of June 1912 Muhammad 
Zahid exesuted another lease of the same 
share in favour of Musammat Lalta Bibi, 
That led to litigation between Bhola Ram 
and Sarda Prasad and Muhammad Zahid. 
Mukammad Zahid was in the wrong beeause 
he had sontrasted to give possession to Bhola 
Ram and Sarda Prasad on June 22nd 1912, 
There were prossedings before the Magis« 
trate, initiated by Bhola Ram. Thera 
were proseedings in revision in the High 
Court. -There was also a remand by the 
High . Oourt to the lower Court and` a 
gesond’ ‘hearing in the High Oourt, and 
there is no doubt whatever that Bhola Ram 
and Sarda Prasad who were in the right in the 
matter from the beginning were pat to 
vary eoutiderable expense in the gourag of 
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this litigation. Bhola Ram died somewhere 
about the year 1913 and on the 25th of 
February 1915 Mr. Kanhaiya Lal, a Vakil, 
evolved a plaint whieh he thought was 
good enough to bs filed in the Oourt 
of the Snbordinate Judge, and by that 
plaint he alleged a right in the plaintiffs 
to resover various heads of damages, The 
plaint is æ dosument whioh has had a good 
deal of eritisism passed upon it hera 
during the argument in this oase and, there. 
fore, it ought to be looked at a little 
earefully, besause if is the foundation of 
the plaintifis’ oase, and if, on an examina- 
_tion of that dosument, no eause of action 
is Gisslosed, the proper sourse would -have 
been for the Subordinate Judge to have 
atrueak the whole of the claim ont, and that 
would have saved the Subordinate Judge and, 
to some extent, the Distrist Judge from having 
a confused notion that this was some species 
of astion whieh had some sort of relationship 
to an action for malisious prosecution. 
There is no doubt that, although we do not 
find the words. ‘malisions prosesution” used in 
this ease, all those Oourts thought that this 
ease had some affinity to a slaim of that kind. 
We propose to show that it was not an astion 
based on malisious prosegution and we 
propose to demonstrate that it was an 
nation making elaima for damages whish 
were in law too remote. Onee we ap. 
presiate the principles on whish damages 
are said to be too remote, the whole aetion 
falls to the ground. Now, it is to be remem- 
bered that the originial applieation to the 
Magistrate was by Bhola Ram gnd Sarda 
Prasad. They bad a perfest right to make 
that applisation, but every body knows that 
when a somplainant, or a plaintiff, commences 
an action in Oourt, the probability is that, 
even if he be successful, the amount of ooste 
whieh may be awarded to him will not 
indemnify him against the aetual nesessary 
expenses of the suit or proeeedings. It is 
elear law that an independent setion sannot 
be maintained to reaover the balange of ooats 
over and above that awarded by the Court 
whieh tried the matter. It is sqnally clear 
that if, under any partisluar proseeding, the 
Oourt is not empowered to grant eoste, no 
eosts ean be granted in an independent astion 
by any other Oourt. If those two very 
simple propositions of law had been in the 
mind of the Subordinate Judge and the 
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Distriot Judge, the backbone of this ease 
would have been broken at onse, 

Thera now somes a different point. It is 
said thatthe heira of Bhole Ram aan reaover 
damages for the pain and suffering whish 
Bhola Ram was put to in having to inatitute 
proscedings and it may be that in paragraph 
9 of the plaint the dessendants of Bhola Ram 
alaeo claim to have damages as well. If 
sush aclaim is maintainable and is not in 
law.too remote, then every plaintiff ina 
civil astion, who sommenses s oase against 
a defendant, and who, after suesessive 
stages of litigation, proves that he was right 
in commenoing that astion, san at its oon- 
elasion bring a claim for damages for the 
avxisty osscasioned to him by haying to 
institute a suit to enforee his rights. The 
proposition has only to be stated to show how 
nonsensisal the whole thing is, and nonsen» 
sisal is the right word to apply to this aation, 
whieh is one that ought never to have 
been brought, 16 ought to haye been dis- 
posed of without any oeremony at the 


- outset. 


The appeal is, therafors, dismissed with 
sosta inolading fees on the higher seale. 

J. P, & N, H, 

; Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER’S 
. COURT. 
Seconp Civin Apesar No, 399 or 1920. 
May 30, 1921. 
Present:—Mr, Daniels, J. O, 
MOHAMMAD RASHID.UD DIN 
ASH RAF— PLAINTINE—— APPELLANT 
Versus . 
RAM SUKH AND oTangs— DEFENDANTS 
- — RESPONDENTS., 
Oudh Estates Act (I of 1863), Sch. I—Lettera of 
Government, effect of—-Under-proprietary rights in 
O idh — Annenation -Restoration of rights —Proof, ' 
n ture of, 


Before a pre-mutiny root of title can be relied 
on in Oudh, itis necessary to show that that title 
has been recognised by the British Government: 
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after the date of Lord ‘Oanning’s Proclamation 
either by an entry in the Settlement Records or 
by a Settlement decree, or in some other way. 

[p. 5 6, col 2.] 

The letters of the Government of India of 10th 
and (9th October 19-9, which are appended as 
Schedule I tothe Oudh Estates Act, have not the 
effect to restore all under-proprietary rights : which 
4 before the annexation of Oudh. [p. 616, 
col 2, 

. Oudh Bihari Singh v. Suraj Bali, 58 Ind. Cas. 98; 
220. O. 201;6 O. L. J. 394 and Jehan Kadr vw Afsar 
Bahu Begum, 120.1; 12I. A. 124; 4 Bar. P.O. J. 
830 P, 0.:; Rafique and Jackson’s P, C No, 91; 9 Ind. 
Jur, 322; 6 Ind. Dec, (N. s.) 1, referred to. 

‘Appeal against a desree of the Sub- 
ordinate Jadge, Barabanki, dated 4th Sep- 
tember 1920, upholding that of the Munsif, 
Fatehpur, dated t7th April 1920, 

Mr, Niamat. Ullah, for the Appellant. 

Mesars, A. P, Sen and Rameshré Prasad, 
for Respondents Nos, 2 to 4, 

-JODGMENT,.—Thia appeal arises ont 
of a suit brought by the Talukdar of 
Karkha, who is the appellant in this Court, 
against the defendants, Ram Sukh and 
three transferees from him, for a deslaration 
that the defendants haye no under-pro- 
prietary right in plot No. 13 (old No, 5) 
in the village of Paisar, but are mere 
grove-holders. The plaintiffs alao asked 
for their ejeatment on the ground that they 
had forfeited their rights by denying his 
title. The defendants based their title on a 
bakhshishnama (deed of gift) exesnted in : 264 
Hijri (1846 A. D.) by the then Talukdar, 
Chaudhri Karamat Ali, in favour of Sokh 
Lal, the great grand father of the first de- 
fendant. This deed has been presumed 
genuine by the Court below. It is in 
Persian, the translation being as follows: — 

The reason for writing the following 
lines is as follows:— 

: Whereas Sukh Lal Kalwar had planted 
Aa grove in one bigha ten biswas land in 
Mauza Rasulpur, I having reasived Rs. 15 
surrent soins, haye gifted the said land (to 
him). If, perchanse, any one of the deslarant 
and his relations lay a slaim thereto it 
would be false and void, 

: Wherefore, these few words have been 
redused to writing by way of a deed of 
gift and duly delivered (to the donee), so 
that the same may serve as an authority 
and be of use when required. Dated ¿leat 
Shawwal, 1264 A. H, 

(Here follows the statement 


of the 
boundaries), 
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Other dofenees were also raised but have 
not been eonsidered by the Oourt below, 
though on some of them, sueh as the 
important issue of adverse possession, find- 
ings were resorded by the Trial Court. 
Two questions only have been argued in 
this Court,—~ 

(1) Whether the bekhshishnama eonferred 
under- proprietary right. 

(2) If 30, whether this alone is suffi. 
sient to establish the defendants’ title. 


On the first question I agree with the 
Oourts below that the language of the 
deed indieates an intention to eonfer under- 
proprietary rights. The words “í have 
eonferred the land” and “if I or any of 
my relations make s olaim to it, it will 
be null and void,” are strongly in favour 
of this view. The land was not given for 
planting a grove as in the ease of ordi- 
nary grove-holders, for the grove was 
already in existenae when the bakhshisinama 
waa exesnted, That a heritable right was 
sonferred is not disputed by anybody. 
The land has already descended in the 
family of the grantee for three generations 
exeluding the original donee, 

The sesond issue arises in view of the 
faat that the first defendant was not: re- 
eognised as an under-proprietor at the 
time of the first Regular Settlement. The 
entry, of the Settlement khasra against this 
number shows the solumn for the name of 
the under-proprietor as blank. The defend- 
ant’s grandfather, Manne, who was then 
alive, is not even shown as eultivator bnt 
an entry is made in the remarks column 
of the khasra to the effect that he is in 
possession of eertain trees the detail of 
whieh is given. In the grove statement, 
forming part of the resord of the same 
Settlement, a similar entry oesurs fo the 
effest that the plot contains eighteen trees 
plainted by Sukh Lal, and Munne with 
two -other persons, Gaya Din and Ohhedi, 
are eotered as in possession. Munne was 
the son of the original grantee Sukh Lal, 

The lower Appellate Oourt dismisses 
this objestion with the remark that the 
gonfiseation of the #aluka did not affeat 
the rights of Sukh Lal. “The eonfiseation”, 
says the learned Subordinate Judge, “did 
not involve the forfeiture of the subordinate 
rights.” Sinse the desision of the Court 
below ‘was pronouneed, this question hag 
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been ‘speoially referred to a Benoh of this 
Oourt -whieh bas held, in Oudh Bihari 
Singh v. Suraj Bali (1), that Lord Canning’s 
Proclamation swept away under-proprietary 
equally with proprietary rights. This plea 
being no longer open to him, the respendents’ 
Counsel falls back on the plea that the effect 
of the letters of the Government of india of 
10th and 19th Oetober 1859, which are append- 
ed as Sshedule I to the Oudh Estates Ast, 
was to restore all aueh rights as they 
existed before the annexation, Acsording 
to this view, the effect of the letters was 
practically to wipe away the forfeiture alto. 
gether and a pre-mutiny title ean still be 
relied on justas if no forfeiture had oe- 
eurred, Now, in the first place, this is not 
what the letters themselves say. The first 
letter tells the Chief Commissioner that the 
right eonferred on Talukdars will be subject 
to any measures which the Government may 
think proper totake for the purpose of pro- 
testing inferior holders from extortion and 
upholding their subordinate rights. This 
is nota Proelamation conferring or reeognia- 
ing rights. Itisa warning to the Taluk 

dars that, whatscever measures Government 
may think fit to take, they will be binding on 
them. Again, the sesond letter in paragraph 5 
indirestly warns the Talakdars that they 
have no reason to complain if the Govern- 
ment takes effestual steps to “re-establish 
and. maintain” the rights of subordinate 
holders, and it proeeeds to state exactly 
the nature of the protection whieh Govern. 
ment intends to extend to them, namely, “to 
define and record their rights,” This question 
also was diseussed by the Beneh in Ouk 
Bihari Singh v. Suraj Bale (1). The learned 
Judges point ont that the measures taken 
to protest the rights of subordinate hold- 
ers sre two, In the first place, the Taluk- 
dars themselves were required, as a condition 
of their sanads, to protest sneh rights, 
In the second place, as was foreshadowed 
in-paragraph 5 of the letter of Ootober . 9th, 
1859, the Government took steps to define 
those rights, whieh it did by means of the 
rules to. whioh legal effeet was given by the 
Ondh Snub-Settlement: Aet of 1866. The 
very. argument put forward here was 
raised before them, namely, that, even admita 
ting. that under-proprietary rights were 


_ (1) 63 Inds Cas. 88; 22 O, O, 201; 6 0, L, J, 894 - 
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eonfissated, there was no need: of actual re- - 
storation. The case of Jehan Kadr' v. Afsar - 
Bahu Begum (2) was referred to as show- 
ing that the rights of the -former holders 
were “let in” by Government withdrawing 
the sonfissation. The learned Judges point- 
out that this.desision was limited toim- 
moveable property in the City of Lusknow, 
and add -that the title by withdrawal’ -of 
Government sannot have acerued in the ease 
of- under-proprietary rights, inasmuch as 
Government :required under. proprietors to claim. 
their rights in the Settlement Court. It was 
elearly, therefore, the view of the learned 
Judges that a snbsequent’ grant or a re- 
sognition by. the Settlement Officer was 
necessary to restore the rights of the former 
owners, In summing up their findings they 
say that the rights of under-proprietors 88 
they existed before the Proelamation were 
restored by the letters of 10th and 19th 
Ostober 1859 and by the Settlement Court 
proceedings taken underthe rules validat» 
ed by Act XXVI of 1866, The learned 
Counsel for the respondents wants . me fo 
read this passage disjuneted as meaning 
that the letters and the Settlement Oourt 
proseedinga were two separate ways by 
whieh rights were restored, It is slear 
from the whole of the preseding portion 
of the judgment that this is not what was 
meant. The Settlement Oourt’s proeeed- 
dings represent the manner in whish Govern- 
ment gave effest to the intention of restor- 
ing the rights as they existed before 1855. 
If the letters alone were suffisient, the 
referenea to the rules. made under Aet 
XXVI of 1866 beeomes entirely superflu- 
ous. The conclusion is elear. Before a pre: 
mutiny root of title san be relied on, it is 
nesessary to show that that title has been 
resognised by the British Government after 
the date of Lord Canning’s Proslamation 
either- by an entry in fhe Settlement Resords_ 
or by a Settlement deeras or in some other 
way. On the question of the validity of. 
the bathshtshnama of 1846 as alone suf- 
ficient to support the respondents’ title I 
aesordiugly find for the appellant. 


The defendant’s name was resorded as 
under-proprietor at the Seoond Regular 


(2) 120. 1,12 LA, 124 4 Sar. P. C. J, 680; 
Rafiquo-and Jackson’s-P, O. No. 91; 6 Ind, Dec, (2. s.) 
1; 9 Iyd, Jur. 322 (P. 0.). g 
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Settlement of 1893. It is admitted on his 
behalf that if he had not a good title origi- 
nally this entry would not give him one. 
He relies very strongly on this entry, whieh 
«was: based onan order of the - Settlement 
Oonrt, in support of his plea of adverse 
possession, “This ‘plea was found ~in his 
favour: by the Trial Court but has not been 
eonsidered by the Court below, I aasord- 
ingly divest the lower Appellate Oourt to 
soms to a-finding on this issus and the 
issue of limitation, on any other of the 
- defenses. raised in the Trial: Court: whieh 
may be ,urged before it in. support of 
its desision, and on the iasue of the 
plaintiff's -right to--possession. ` Tho:-ques- 
tion. of title whieh- haa just been -desided 
-eannot be treated as a preliminary: point 
within the meaning of Order XLI, rule 
"23, as itis one of the-main~-issues ins the 
_oase. . The remand will, therefore, be under 
: Order, XLI, rule 25. -The findings. should 
be submitted «within: two 
days from ‘the-date of the findings are allow: 
ed for abjestions. 
J, P, 
'.Oass sent back for finding. 


EOE 


OALOUTTA HIGH OOURT, 
APPEAL FROM ApPPELLATE Deocrer. No, 1693 
-OF 1919, 

Desember. 8, 1921. 

Present :—Sir-N. R, Uhatterjea, KT, 
and Mr. Justies Panton. 
ADHOR CHANDRA DASS — Derexpayr 
— APPELLANT 

- versus 


RAMESWAR MANNA—P attire 


— ResPONDINt, 
: Contract Act..(IX .of 1872), 8 72—“Coercion,” 
n meaning of-—Undue pressure. 


. The word: ‘coercion’ referred to in seotion 72 of 
the Contract Act is used in its general and 
-ordinary : sense of undue-pressure, and its. meaning 
ris mot controlied by the definition of ‘qoercion’ in 
geotion 15 of the Act. [p. 518, 03l, i.] 
` Kanhaya Lal v. National Bank of India Limited, 
18° Ind. Cas. 949; 43 E A. 5h 17 J.-W. N. 
Ssl; (1913) WW. N. 493; 13 M. G. P. 493: tt A, 
I. £413; i70. L. J. 473; 15. Bom L.R. 472; 134 
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P, L, R, 1918; 25 M. L.J. 104; 40-0, 698 (P. O.) 
relied on, 

Appeal against a desree of the Sub- 
ordinate Judge, Sscond Court, Hooghly, dated 
the 7th of May 1919, reversing that of the 
Munsif, Third Court, at Serampore, dated the 
30th August 1917, 

FAOTS appsar from the jadgment. 

Babu Basanta Kumar Bose (with him, Baba 
Sitaram . Banerji), for the Apoollant,—-The 
defendant is the appellant. I obtained an 
ex parte rent-deeree against the plaintiff, I 
attached his property. He paid down Rs. 50 
and promised to pay the balanee in a 
month, Subsequently, he brought the present 
suit for setting aside that deeree as having 
been obtained fraudulently. The First Court 
dismissed the suit. On appeal it has been 
deareed on the ground that thera was no 
servise of summons. Hs has held further 
that the kabuliyat whioh was assopted by 
the First Court was not admissible in evidenee 
besause of ixsuffisiency of stamps and 
non registration. In any event, I was on- 
titled to Rs. 82 the admitted rate of rent. 
I elaim rent at Rs, 110 p.a, the payment 
of Ry. 50 and the agreement to pay the 
balanee of the deeretal amount eannot be 
said to have baen a payment under soersion, 
It does not some under seations 15, 16 of 


- the Indian Contract Act, 


[N, R. OnarragJga, J,—Look at seetion 72 
of the Indian Oontraob Act and the illustra. 
tion thereunder]. 

L submit the illustration is in direst 
sonflist with the sestion of the law, -The 
Court below was wrong in saying that 
there was undue inflaenss, Then, as regarda 
the kabultyat, nowhere does the Court find 
that it was not execented. 

Baba Nagendra Nath Ghose, for the Ra- 
spondent.—They lost the ease in the- lower 
Appellate Court, They should have applied 
for a review of the original suit, The 
sase is aonaladed by findings of fast, 
Refers to sestion 72 of the Indian Oontraet 
Ast, Kanhiya Lal v. National Bank of 
India Limited (1). Halsbury's Laws of 
England, Volume XIII, page 169, 

Babu Basanta Kumar Boss replied in briet, 

(1) 18 Ind. Cas. 949; 40 I. A. 68; 17 0. W, N, 
641, (1918) M. W. N. 408; 18 M. L. T. 406; 1 


A. li. J. 443: 17 O. L, d.: 473; 15 Bon, I. R. 472; 
184 P. L.B. 1913 25 M. L. J. (04 40 O, 598 


(P. 0.) 
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- JUDGMENT,.—In this oasa the appellant 
brought a suit for rent at the rate of Rs. 110 
odd againat the respondent and obfain- 
ed-a deeree. In exeoution of the deores, 
he :attashed sertain goods of the plaintiff 
and the latter, in order to get baek his 
goods, paid Rs 50 in sash and promised to 
pay the balansas of the deesree within a 
month. Within thattime he brought the 


present suit for a deslaration that 
the decree was fraudulent and not binding 
upon him, 


The QOourt of Appeal below has some to 
the sonelasion that the rent was not Rs. 110 
odd, as was elaimed by the appellant in the 
previous suit, but was Rs, 82 odd only. 16 
is found that the promise to pay the des- 
retal debt was slearly oving to “undue 
inflnenee” (by whish the learned Subordi- 
nate Judge probably means ‘undue pressure’) 
and that the present plaintiff did not make 
the promise asa free agent. 

The oase thus somes under sestion 72 of 
the Contrast Ast {see illustration (b) 
of. that seation}], As pointed out by the 
Judicial Committee, the word ‘scersion’ refer- 
red to in that sestion is used in its general 
and ordinary sense, its meaning not being 
sontrolled by the definition of ‘soersion’ in 
section 15 of the Ast [See the ease of 
Kanhaya Lal v. National Bank of India 
Limited (1)]. 

Upon the findings arrived st by the 
lower Appellate Court we do not think we 
ean interfere in this sase, The appeal must 
aeeordingly be dismissed with eoste. 

It is tobe observed, however, that the 
fast that the deerea in the rent-suit has been 
set aside by the Oourt below or the faet 
that the appeal to this Court is dismissed, 
does not mean the dismissal of the rent- 
auit, : 


B, N, 
Appeal dismissed, 


OALOUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE DROXBI 
No. 176 or 1920. 
November 25, 1921. 
Present:—Justiee Sir N. R. Chatterjea, Kt., 
and Mr. Justies Panton, 
GOBINDA CHANDRA MULLIK 
AND ANOTAR x— PLAINTIFES — APPELLANTS 

versus : 
Tas CHAIRMAN or tax HOOGHLY 
AND OHINSURA MUNIOIPALLTY 


en DEFEN nan T— RESPONDENT. 
Bengal Municipal Act (IH of '894), a, 261, inter. 
pretation of—Place of business likely to be ofensive 
or unwholesome, whether come within section, 


Section 261 of the Bengal Municipal Act covers 
not only cases which are per se offensive or noxious 
but also a manufactory or place of business from 
which offensive or unwholesome smells may arise. 
[p 5-0, col, 2.) 

Withington Local Board v. Manchester Corporation, 
(1898) 2 Ch 19 at p. 37; 62 L.d. Ch. (91;2 B 367; 
68 L. T. «30; 4t W.R. 36; 67 J. P. 240 and Wan. 
stead Local Board y. Hill, 1868 13.6. B -n. 8.) 479 
32 L.J. M. O 135; 9 Jur, N- B.) 972; TL. T. 744; 11 W, 
R. 868; 143 E. R. 190; 134 B. R, 613, referred to.. 


Appeal againsta deeree of the Subordi- 
nate Judge, Sesond. Court, Hooghly, dated 
the 24th of November 1919, reversing that 
of the Munsif, First Oourt, at that place, 
dated the Sth of June 1918. 


FAOTS appear from the judgment. 

Dr. Dwarkanath Mitier (with him Babus 
Monindra Nath Banerjee and Debendra Nath 
Mondal), for the Appellants.—The plaint- 
iffs are the appellants. The appeal arises 
out of a suit for deslaration that the 
aetion of the Munieipality in levying a 
lisense fee from them and realising the same 
by distress warrant was ultra vives, and for a 
permanent injunetion restraining the Mani. 
sipality from levying sush fee in future. The 
plaintiffs have a Rise Mill within the 
Municipality. The water of the mill same 
ont of the mill to the adjoining Munieipal 
drain, Under sestion 261 of the Bengal 
Munisipal Aot the Municipality imposed a 
fee on the plaintiffs. The Court of - first 
instanee deereed the suit, On appeal, how- 
ever, that deeision has been reversed. My 
submission is that seetion.261 of the ‘Bengal 
Manieipal Ast applies when the business -is 
per. se. noxious and, therefore; it has -no 
application at all to the present sase. The 
diseharge of the water of the mill, when 


« made, does not give rise to eny offensive 


Vol. LXV] 


INDIAN OASES! 


519 


GOBINDA CASANDRA MULLIK V, GHAIRMAN OF THE HOOGHLY AND OMINSURA MUNIGIPALITY. 


amell, Tho more fast of the passing of the 
water is uo offence as it then does not give rias 
to any smell. The steneh arises only when 
the water stagnates in the Munisipal drain. 
It is the duty cf the Munisipality to sea 
that the water from the drain is sarried out 
to some other plase of exit. The Munisipality 
itself eontributea to the oreation of the 
puigsanee. The words of the section must 
be stristly aonstrued. The Legislature did 
not intend to extend the kinds of offensive 
business except those mentioned in the 
section itself. Refers to Withington Loc.) 
Board y. Manchester Oorroration (1), Wanstead 
ae Board v. Hill (2), tembroke v, Warren 
3). i 

Babu Amarendra Nath Bose, for Babu 
Monwothanaih Mukherjee (with him, Babu 
Nanda Gopal Banerjee), for the Reapondent.— 
The appeal is eoneluded by findings of fast, 
The learned Judge has given the best possible 
sonsideration to all the fasts and cireum- 
stanges of the ease. He finds that there is 
some sort of amell when paddy is steeped in 
water, He further finds that,in the later 
stage, the smell ia not so es as to 
“ basome unbearable and, lastly, he finds that 
the acoumulation of the water amounts to 8 
positive nuisanaeo, The language of the 
seotion is perfestly slear. If the eontention 
of the other side is to prevail then some 
portion of the seation would’ be quite super- 
finons and unneeessary. It is olear that a 
business which may become obnoxious would 
some under the purview of section 251 of the 
Bengal Munisipal Ast. I submit the sage of 
Withington Local Board v. Manchester Oor- 
poratian (1) does not apply to the present 
. ease asthe Engliah Law is different from thet 
in the Bengal Municipal Aob. The two 
other seses aited by the other side are 

similarly distingaishable. 
Dr. Dwarka Nath Mitter repliel in brief, 

JUDGMENT -The plaintiffs, who are tha 
appellants in this appeal, brought a snit 
against the Hooghly and Chinsura Munisi 
pality for a deelaration that the nation of tha 
Manisipality in levying a lisense-fee from 
“them and realising the same by distress was 


(1) (1893) 2 Ch 19 at p. 37; 62 L. J. Ch. 393; 2 
R. 367; 63 L. T 8380; 4l W. B. 306; 57 J, P. 340. 

12) (1863) I3 0. B. N.s. 479; 42 L J M.O, i35 
9 Jur, n. s.) 972:7 L T. 744; 11 W. R. 308; 143 B, R. 
190; 134 R. R. 618. 


„is the dirsct eause of the bad smell. 


ultra vires and for a p3rmanent injunation 
restraining the Munisipality from levying the 
fes in future. 

The plaintiffs have a Rios Mill within 
the Munisipality and the latter imvosed a 
fee under seotion 261 of the Bengal Municipal 
Act (LII of 1884). 

The Oourt of firat inatanee decreed the 
suit. That deeras has been set aside by the 
Oourt of Appeal below. 

Two aontentions have been raised before 
us ; the first is, that there is no olear finding 
as to whether it was a mannfastory or plase 
of business from whieh offensive or un- 
wholesome smell arises, and, sesondly, that 
inorder to bring a ease within the sestion, 
the manufactory or business must be per se 
offensive or unwholesome. 

With regard to the first sontention, we 
think the findings are suffisient, The result 
of the findings is that, when paddy is boiled, 
there is some smell emitted but that is found 
not to be offensive. When the water in 
whioh the paddy is steeped flows from the 
draiv, it is offensive but not so offensive as 
when it somes into sontast with the stagnant 
water of the Munisipal drain. The learned 
Subordinate Judge further finds that the 
flow of sueh a large quantity of filthy water 
We 
think these findings are suffisient to dispose 
of tha first sontention, 

As regards the sescnd sontention, we have 
been referred to the sase of Withington Local 
Board y. Manchester Oorporatian (1), There 
a losal urban authority proposed to ereot 
a temporary small-pox hospital on land 
of their own within the distrist of an 
adjoining losal authority without their son- 
sent. The adjoiniog losal authority brought 
an astion and moved for an _  injuvetion 
restraining them from oerestirg the hospital. 
The Court of Appeal held that the small-pox 
hospital was not a noxious or offensive 
business within section 112 of the Publie 
Health Ast, 1875, (38 & 39 Vist, O. 55). 
That sestion lays down that, “any person 
who, after the passing of this Act, establishes 
within the distriet of an rban authority, 
without their aonsent in writing, any offensive 
trada, that is to say, the trade of blood. 
boiler, bone boiler or fell manger or soap: 
boiler or tallow mol er or tripe boiler or any 
other noxious or offensive trade, business, or 
manufacture, shall be liable to a penalty not 
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execeding £ 50 in respeet cf the eatablish- 
ment thereof ” 
Having regard to the terms of the seation, 


‘the case is elearly distingnishable. Lindley, L. 


J., after referring to the words of the section, 
sueh as "blood: boiler, bone- boiler, fell man- 
ger,” ete., and the words “aby other noxious 
or offensive trade, business or manufacture,” 
obrerved ‘when ycu bear in mind that (hore 
words have been soustrued aleardy so as not 
to inzelude businesses whish may or: may” not 
be noxious, the sonelusion at. whieh I- have 


‘arrived is elear and strong, that even assum- 


ing a bospital to be in some sense a noxious 
business, stil] it is not a noxious business to 
whioh section 112 has any applieation;: but 
it is athing to be- dealt with under the other 
group of sestions, whieh relate spesifisally to 
hospitals and infeetious diseases,” 


- ‘Jn the ease of Wanstead Local Board 


‘seotion. 
‘caro within the general- words, the business 


< v; Hill (2), whieh also has been relied upon, 


the question was. raised whether briek- 
making was other noxioue business, trade or 
manufasture’ within the meaning of the 
The Court held that to- bring the 


-or {rade must be of iteelf of a noxious or 


offensive nature, 
Seetion 261 of the Bengal Munisipal ` Aet, 


-on the other band, sovers a case of a manu- 
‘faetory or plaee cf business from whieh 


- ariko ” 
‘with the olaures preseding it. viz, “ 


offensive or unwholesome smells may arise. 


_ There ie, tbus, a clear distinction between the 


English and the Indian Statutes, 

It is further contended that the elauce 
“manufactory or plaee of business from 
whieh offensive or unwholesome smells may 
should be eonstrned eiusdem generis 
melting 


tallow, boiling offal or blood,’ and so on. 


“But the pravions slauses sover not only auch 
‘gases but also ‘places used as kiln for making 
‘ brieks, pottery, tiles‘or lime, or used as a shop 
“for the sale cf meat.” 


It appears, therefore, 
that-the genus comprises trades, business or 


-yoanufaetory whish are not offensive yer se 


-and whish would not some within 


the 


English Statute. We are of opinion that the 


< gestion eovers not only eases which are per se 


offensive or noxious but also a manufastory 
or place of business from whieh cffensive 
or unwholesome smells may ari: 6. 

ithe appeal must agsordingly fail and is 


dismissed’ with goats, 


* 


B.N, Apreal dismissed, 
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LAHORE HIGH COURT. 
Szconp O1vin Arprat No, 914 or 1919, . 
January 3, 1:22, 
Precent:—Mr. dustiee Seott-Smith and 
Mr, Justiee Harrison. 
OHRUHA axnp-orngrs—DrrenpanrtTs— 
APPELLANTS 
versus 


“ASA AnD otuers—Praintives— REEPONDENTES, 


Punjab -Tenancy Act (XVI-of (1887), s. 77 (3°, 
proviso—Jurisdiction of Civil and- Revenue Courts— 
Buit by lessee of occupancy tenent to recover posses- 
sion from landlord, 


Tn a suit by the lessees ofan- ocoupaney. tenant 


‘to recover possession of.the land from-the landlord 


on the ground that the latter had wrongfully dis. 
possessed the plaintiffs, the landlord, pleaded that 
the occupancy rights of the plaintiffs’ lessor had 
come to an end: 

Held, that, having regard to the proviso to sec. 
tion 77 3) of the Punjab Tenancy Act, the suit was 
not cognisable by a Civil Court, inasmuch as it was 
necessary to decide in the case whether the occu- 
pancy tenant had lost his right or not [p. 521, col 2.] 

Kesar Singh v Mangal Singh, :J9 Ind. Cas. 346; 84 
P. BR 1918: 102 P. W R. 1918: 198 P. L. R,.1918. and 
Wasawa Singh v. Mahana, Singh, 84 Ind. Cas, 248; 
1 P. W, R. 1916 Rev., referred to. 

Seaond appesl from a deeree of the 
Distriet Judge, Hoshiarpur, dated ths 16th 
January 19.9, affirming that of the Munsif, 
First Olasa, Una, District Hoshiarpur,: dated 
the lst Avgust 1918, 

FAOTS of the sase appear from the follow- 
ing referring order; 

Rattican, O.J,— (October Cih. 1919). —" De- 
fondanta Nos, 1—16 are the proprietors of the 
land in suit, defendants Nos. 17-20 are ossu. 
paney tenants thereof, and plaintiffs allege 


, thet they were in possession of the land till 


8th April 1916 under a lease granted by the 
oseuparcy ‘tenants to themselyes for a period 
of ten years. Plaintiffs further allege that 
they were wrongfully dispossessed of the 
land and ejected therefrom by the, proprie-. 
torr; and the present snit is to reeover posees- 
sion and the sum of Rs. 88, on aseount of 
damages alleged to have been saused to their 
eotton field, The First Court granted plaint- 
iff a deeree for possession of the land, ‘and 
this desree was upheld by the District Tadee 
ob appeal. 

. The first ground of appeal urged before 
me is, ‘that the Civil: Courts had no juriadia- 
tion to. entertain: the suit whish was one 
falling -under seetion 77-: (3): (g) of . the 
Punjab Tenansy Aot and as sush sognisable 
by the Revenue Courts only, The Distries 


fi 
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Judge-has held, on the authority of Kesar 
Singh v. Mangal Singh (1), that the plaintiffs 
are in no sense the tenants of the proprie- 
tors and that the suit is, therefore, one sogniz- 
able by the Oivil Courts. The ruling referred: 
to is that of a Division Beneh and undoubt- 


edly supports the -Distriet Judge’sa view, 


But it is urged befors me that the learned 
Jadges- who desided it overlooked the provi- 
sions of gestion 58 (2) of the Panjab Tenansy 
Act, and referense is aleo’made to the ruling cf 
Sir Miohaei Fenton, Finansial Commissioner, 


of whieh a report will be found in Wasawa 


Singh v. Mahana Singh (2), As at present 
advised, I sm inslined to think, though with 
every deferenee, that the ruling of the Divi- 
sion Beneh of this Court is opan to question, 
and I aesordingly refer the point toa Divi- 
sion Benesh for eonsideration. There are 
two subsidiary questions involved in the ease, 
(1) whether it is open to the Civil Courts, 
even if they. have jurisdistion, to entertain 
the elaim, to deeide the question whether 
the cosupaney rights originally enjoyed by 
defendarits Nos. 17-20 had terminated, and 


. (2) whether the lease granted by the ocoup- 


: Division Beneb, 


aney tenants fora period of ten years is 


`- invalid order the provisions of seetion 38 of 


the -Ast. These questions might also be 
desided, if nesessary, by the Division Bensh.” 





Mr, Sundar Das, for the Appellants. 
Mr. 0. L. Gulati, for the Respondents. 


out of whioh the present sesond appeal 


arises, are given in the judgment in Cham- ` 


bers of Rattigan, O. J., of 20th Ostober 
1919, by whieh he referred the ease toa 
‘The questions for our 
eonsideration are :— 

(1): Whether the plaintiffs who elaim to hold 
under a lease from the oscupaney tenants of 
the land in question are tenants of the land. 
lords defendants appellants; (2) whether it 
is open to the Civil Oourts, even if they had 
jurisdistion to entertain the slaim, to deside 
the question .whether the osenpaney rights 
originally enjoyed by defendants Nos, 17—20 
had terminated, and (3) whether the Civil 
Court san-‘deside ‘tha queéstion-- wheather ‘the 
lease granted by the oeenpansy tenants for 


< (1) 19 Ind, Oas. 346; 84 P. R, 1913; 102 P. Wi R. 


“1915 193 P, L, R. 1918, 


(2)a34 Ind, Cas, 248;71 P, W. B. 1916 Rev. 
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a period of ten years is invalid under the 
provisions of the Tenansy Ast, 

In Kesar Singh v. Mangal Singh (1) a 
Division Bensh of the Chief Oourt held. that 
the lessees of land held by ossupansy tenants 
are not themselves the tenants of the lavd- 
lord; but a sontrary view was held by Sir 
Michael Fenton, Finansial Commissioner, in 
the ease reported as Wasawa Singh v, Mahana 
Singh (2). We do do not find it negessary 
to deside at present whish of these views is 
eorrset besause, in our opinion, ib was not 
open to the Civil Courts to deside whether de- 
fendanta Noa, 17-20 had lost the oseupaney 
rights whieh they originally had in the lard, 
having regard to the provizo to seeticn 17 
(3) of the Punjab Tenancy Ast, which lays 
down that, where, in a suit eognizable by or 
instituted in a Civil Court, it besomes r ecas- 
sary to deside any. matter whish oan, under 
this sub-section, be beard and determined 
only by a Revenue .Ocurt, the Civil Oourt 
shall endorse, upon the plaint the nature of 
the matter for desision and tbe particulars 
required by Order VI', rule 10, Civil Pro- 
eedure Code, and return the. plaint for pre- 
sentation to the Colleator. The proviso also 
lays down that, on the plaint being present- 
ed to the Colleotor, the suit should ba heard 
either by him or by an Assistant Oollestor ot 
the First grade aasording as the valueexeceds 
Ra. 1 ,000 or not. . Now, a: suit by a 
tenant to establish a — to a " right of ogeu- 


by a landlord t that a tenant 
JUDGMENT.—Thoe fasts of the sade aaa al y a iandiord to prove thst a tenan 


has not suoh a right, is. exelusively triable 
by s Revenue Court under esotion 77 (3) (a) 
of:the Punjab Tenansy Ast. 

In-the: present sase the Jandlords allege 
that the’ ‘eosupansy tenants have no longer 
a right of oesupansy,in the land in question, 
they having lost. that right in. aecordanes 
with: the eondition appearing in the wajib. 
ut are, It was, therefore, neeessary to deside 
in the. present..case whether -the. -oesupansy 
tenants bad lost their right or not, lesne 
No. 4. was acsordingly framed” by tbe Trial 
Court. The Trial Court and ‘the District 
Judge eoneurrently held-that, the- oseupanscy 
tenants had: not; lost their rights sin other 
words that they had a- subsisting ‘right of 
oseupansy, This, in our opinion, was a matter 
which they had no jurisdistion to deside 
having regard to the proviso to sestion 77, 

We, therefore, aseopt the appeal and direst, 
in ascordanes with the provisions of seetion 


522 


INDIAN OASES. 


(1922 


SASIMUKHI CHOWDHURÀNI Y., SARASWATI SEN GUPTA, 


100 (3) of the Punjab Tenaney Ast, that 
the desree of the Munsif First Class, dated 
lst August 1913, be registered as that of an 
Assistant Oollestor of the First Grade in the 
Distriet of Hoshiarpur, The reeords will, 
therefore, be returned to the Distrist Judge, 
who will return the appeal filed in his 
Court to the appellants in order that they 


-may institute it in the Court of the Oolleator, 


Coats in this Court will be eosts in the ease. 
Z. Ka ` 
i Appeal accepted. 


CALCUTTA HIGH OOURT. 
Apegal FROM Appettate DEOREE No, 1187 
or 1920. 

December 14, 1921, 

Present :— Mr, Justiso Suhrawardy 
and Mr, Justiee Cuming. 
Srimatt SASLMUKHI CHOWDHURANI 
AND OTHERS— PLAINTIFFS— APPELLANTS 
VERSUS 
Srimatti SARASWATI SEN GUPTA 


AND OTHER A- DerenDan [TS — RESPONDENTS, 
Evidence—Judgment vacated by subsequent order, 
whether can be used tn evidence. 


A judgment passed in a suit in which the 
plaintiff was found to have a certain share in a 
jama ordered the plaintiff to pay deficit Court-fee 
before the decree was drawn up, and directed that 
in default of plaintiff's payment the suit was to 
stand dismissed. The requisite Court-fee not 
having been put in, the Court made the following 
order: “Deficit Court-fee not paid as directed by the 
Court's order. The suit will accordingly stand dis- 
missed. No deoree need be drawn up”: _ 

Held, that the judgment should not be used as 
evidence in a subsequent suit as the order dis- 
missing the suit vacated the judgment in the case, 
which should be treated as non-existing. [p. 672, 
cols. 1 & 2.] 3 

Irawa Lapmana Mugali v. Satyappa Shiddeppa 
Mugali,’7 Ind. Oas, 967;12 Bom, L. R. 766; 85 B. 
88; followed. 

In a suit for rent in respeot of a jama a judg- 
ment ina previous suit between the parties relat- 
ing toa different jama, is admissible in evidence 
though it may or may not operate as res judicata. 
[p. 528, col. 2.] 

Appeal against a deeree of the District 
Judge, Noakhali, dated the 17th of January 


1920, affirming that of the Munsif, Addi- 


531, 


tional Oourt, Feni, dated the 7th Feb- 
ruary 1918, ; 

FACTS appear from the judgment. 

Babu Akshoy Kumar Banersee (with him 
Babu Romesh Ohandra Sen), for the Appeal- 
lants.—The only question for your Lordships’ 
determination in this appeal is, whether the 
plaintiff is -entitled to 7 annas or to 
8-annas share .of the rent. There were 
two previous suits, In the first it was decided 
that the plaintiff’s share was 7 annas and in 
the sesond it has been desided that the plaint- 
iff has an 8 annas share. My submission 
is, thatthe judgment in the first suit was not 
admissible in evidense besause it was vacated 


. by the Oourt’s order for, non payment of 
= deficit Court-fee. See Irawa Laxmana Mugali 


y. Satyappa Shiddappa Mugali (1), This 
judgment was Exhibit O. “The other judg- 
ment is Exhibit 2. This onght to have been 
given effect to. It really operated as res 
judicata, See Sitanath Midda vy. Basudsh 
Midda (2). Exhibit 2 is subsequent to Ex- 
hibit O. The subsequent desision superseded 
the earlier one. See Moturt Seshayya v, Venka- 
tadi Appa Row (3). See also Dambir Singh 
v, Munawar Alt Khan (4). 

Maulvi Nurul Hag, for the Respondents.— 
Exhibit 2-eannot oparate as res judicata: for 
two reasons. The gquestion:as to what 


- was the share of the plaintiff in the éalug 


was cot in isane in that suit. The second 
reason why the desision should not operate 
as res judicata is, that in that suit we were 
only gpro forma defendants, The order of 
the Oourt vacating the jadgment, Exhibit 
O, is withont jurisdiction. Hxaept by way 
of review, it was not open to the Cont to 
vacate its own judgment beeanse it was 
not a case merely of a eleriaal or arithmetizal 
error, The question, therefore, is which ‘of 
the two judgments, Exhibit 2 or Exhibit 
O., should have presedénee. On prinsiple, 
it would appear that, in the faos, of the 
earlier judgment, the subsequent judgment 
which was insousistent with the earlier one 
should not have been passed. 

Babn Akshoy Kumar Baner,ee was not salled 
upon to reply. 


(1) 7 Ind. Cas, 967; 12 Bom. L. R. 766; 35 B. 38, 
(2) 20. D. J. 510, 
(3. 86 Ind. Cas. 289; 31 M. L. J. 219; (1916) 2 M, 
W. N. 2:9. 
(4) 30 Ind, Oas. 775; 13 A, L. J. 764 37A, 
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JUDGMENT.—This was a suit for rent 
brought by the plaintiff-appellant against his 
tenants on the allegation that he has 8 annas 
share in the jama, He impleaded in the snit 
defendants Nos, 4 and 5 his so-sharers who 
alleged that the plaintiff's share was only 7 
annas in the jama., Both the Courts below 
have found against the plaintiff in respest 
of his share as well as in respeet of the jama 


whieh he slaimed to be Rs. 8 but whish has 


been found to be Bs, 4, 


The plaintiff appeals to this Court only | 
with reference fo the desision about his | 


share in the property in suit. The Coart 
of first instanes relied shiefly on Exhibit (O) 
being the judgment in a suit between the 
parties in whieh the plaintiff's share was 
held to be 7 annas, The Jearned - Munsif 
also referred to Exhibit 2 being the judg- 
mentin s suit between the parties relating 
to some other sama of the disputed tenure 
and held that that judgment was not ad. 
missible in evidenee in this aase inasmueh 
as the former suit related to a different 
jama. He, therefore, found that the Reeord 
of Rights whieh stood in favour of the de- 
fendants must be given offeat to ai the 
plaintiff had failed to adduae any evidenes 
to rebut the presumption arising as to its 
correstness. On appeal, the learned Diatriet 
Judge has affirmed that deeision, Bat we 
have not been able to follow the reasoning 
adopted by him. It appears that of the 
two jidgments that were filad in this ease 
one by the plaintiff and the other by the 
defendants the Courts below have attashed 
great importanse to Exhibit (O) whieh in 
their opinion sonsludes thia sase. This 
judgment was passed in a suit in whioh the 
plaintiff's share was found to be 7 annas 
by a Munsif who, towarda the end of his 
judgment, ordered the plaintiff in that ease 
to pay defisit Oourt-fee before the desrea 
was drawn up and in default of plaintiff’; 
payment the snuit was fo stand dismissed. 
This order was passed on the 7th of 
April 1914. The requisite Oourt fee not 
having been put in his suecessor-in-offisa 
passed the following order on the 26th 
May 1916: “Deficit Court-fee not paid as 
dirested by the Oourt’s order dated 7th 
April 1914. The suit will seeordingly 
stand dismissed. No dasree need be drawn 
up”, This ordar victually vaoated tho 
judgment ia ba: 32413 galsh should ba treated 


as non-existing, Sueh a judgment, as has been 
held in the ease of Irawa Laxmana Mugali 
vV. Satyappashiddappa Mugali (1), should not 
be used as evidenee in a subsequent sait, 
With regard to Exhibit (2), the Firat Court 
observed thatit referred to a different jama 
and, therefore, that Oourt refused to consider 
it. He was of opinion that the judgment 
ina suit relating to a different sama was 
not binding on the tenants-defendants. But 
we noties ‘that the sontending responc entas. 
defendants Nos, 4 and 5 were part’es to 
that suit, and we eannot hold that that 
judgment eannot be used as evidense in this 
ease... There are, of sourse, sirseumetanees 
to -be determined to makeit operates as res 
judicata between the contending parties, 
The lower Appellate Court has not some to 
any. desision with regard to the admissibility 
of this piese of evidence. He has not aasept- 


. ed. the reasoning of the learned Munsif in 
_ holding that judgment, Exhibit (2), is not 


binding upon the defendants. He does not 
sonsider the effest of that judgment as 
affesting the rights of the parties. It is 
difficult for us to say whether all the require- 


. ments have -been proved in this ease to make 
- that judgment operate as res judicata in the 


present suit, 

it is, therefore, neeessary that the case 
should be remanded to the lower Appallate 
Court for the re-hearing of the appesl and 
for a desision whether judgment, Exhibit 
(2),. operates as res judicata between the 
parties and, if so, whether there is suffisient 
evidense on the resord to rebut the presump- 
tion whieh arises under seation 103 B of the 
Bengal Tenaney Ast, 

We, therefore, set aside the desree of the 
lower Appellate Court and send the ease 
bask to that Court for a re-hearing of the 
appeal in the light of the observations above 
made, 

- Costs to abide the result. 


Decree set amde, 
Oasa sent back for re-hearing, 
B. N, 
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- LAHORE HIGH COURT, for Rs. 814; that, snbsequently,-the. honse 

~ Sgoorp-Orvit Apesat No, 1501 or 1917, was divided into two portions "and both 

October 27, 1921. the portions were newly built, and that 

Present :—Mr, Justies . Abdul Raoof the plaintiff obtained possession of his 
and Mr. Justiee Campbell. half, 

PARSHOTAM SINGH—Pratntiry On the 30th Ostober. 1913 the agree- 

——— — the basis of the :snib, was exeeutad. 

n this agreement the fast of the oral 

RALLIA SINGH—Devanpaxt— sale of 1908 is reeited and it is further 

RESPONDENT, stated that- the exesutant bad -mortgaged 


— the whole house for Rs. 1,000 in favour of 

Registration Act (XVI of 1908), s 17 (1) fo, 2 — 
, (vy—Oral_sale—Agreement ` to execute saledecg-. Ambadatt, and that if he were to attempt 
’ Régistration—-Consideration. to get a transfer made in favour of 
B. Parshotam Sivgh the mortgagee. would 

‘Defendant sold half.of a house to plaintiff oral] — 

_in 1908 and. gave the. latter- possession of thy “press for his «mortgage-money, and that, 
portion sold. Subsequently, the defendant mortgaged therefore, the exeeutant agreed that, within 
‘the whole house. In 1918, the defendant executed fhe period of two years, he would pay off 


‘an agreement in favour of the plaintiff in which he the mortgage: money with interestand wold 


 pecited the oral -sale and the subsequent mortgage 
and agreed to.redeem the mortgage and execute a oe ae property from t he mortgagee 
| yegistered sale-deod in favour of the plaintiff in 80d would exeeute a registered-deed in 
, respect of .the ‘half. house sold to him, Plaintiff - favour of B. Parshotam Singh, the purehaser. 
brought: a suit for specific performance of this agree- Jt is further stated by him in the deed 
ment. ‘It was objected by the defendant.that the that the burden of the entire mortgaga« 
agreement was inadmissible in avidence for ‘want of ld be b bo kieh 
registration and that it was unenforceable for want money would be borne by his. half share 
of consideration : abe of the house, and in ease the demand 
Held, (1) that the agreement fell within clause exeeeded the value of his half share it 


: fv) of sub-section :(2) of section:17.0f the Registra. : 
„tion Act. and;: therefore, did not require registra. would be recoverable from his other prop- 


tion ; [p. 525, col 2.) erties, | ; 

(2) that it was part of the oral sale of 1908 and The defendant failed to exesute a sale- 
wah, ea supported by consideration; [p. 525, deed in‘ pursuanee of this agreement. 
ha.. that, even if that were not. so, the defendant Thereupon, this suit was ‘Inatituted by the 

, had infringed the plaintif’s right by. mortgaging plaintiff, | The defendant resisted the suit 
the portion of the house sold to the latter, and that upon various grounds, one of whieh only 
— pad os — — from pecking is material for the purposes of this appeal, 
“his legal remedy in respect of this Iniringement wag namely, that the agreement being withont 
— gt consideration for the agreement. [p.525 Consideration was not binding on the defend- 

Sesond appeal from a deeree of. the ant, and sould not be enforeed as a sontrast 

.-Distriet Judge, Amritsar, dated the; 14th 98inst him, . 

- April 1917,. reversing that of the Senior Tbe Court of first instance overruled 


s dinate Judge, Amritsar, dated the- 29th tbis plea and granted a decree to the 
Se ar i a Aa eared aren plaintiff in the terms of the relief elaimed. 


He held the agreement to be a -part :of 

Pandit Skeo Narain, R. B., for the Appel- the transaction of sale and: desided that 
lant. there was eonsideration for the- agreement, 
Lala Mott Sagar, R. S. for the Respond- On an appeal by the defendant. the 
ent. learned: Judge of the Oourt'-below took a 
‘JUDGMENT.—This appeal arises out of a different view and held that no indapendent 
enit for the spesifie performanee of anagree- eonsideration had been established for the 
ment. The allegations on whieh the suit sgreement.: His view was that’ the oral 
was brought may be summarised as fol- eompleted sale having taken plase aso far 
lows :— -bask as 1908 the exésntion of the agreement 
That in February 1908 the defendant “five -years later was quite a- separate 
purebased a house bearing khana shumari ` transaation,‘and ought to have been: sup- 
No. 1794 and verbally sold a half of it to ported by a separate sonsideration, and that 
the. plaintiff, a few days after its purehase ` nothing was~given to the defendant ‘at 
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. the time when the agreement was executed, 
The Court held thst the agreement was 
a nudum poctum for want of sonsideration. 
The other questions raised in the sase were 
left undesided by the lower Appellate Court 
in the faae of its finding on this preliminary 
issue. The suit was assordingly dismissed 
in appeal. 

This sesond appeal was, therefore, pre- 
ferred by the plaintiff, At the heariog Mr, 
Moti Sagar for the respondent raised a 
preliminary objestion to the effest that-the 
_agreement, the basis of the. suit, being 
unregistered was inadmissible in evidensa, 
and as the appeal eould not prosesed with 
out looking at the agreement it must 
nesessarily. fail. He relied in support of 
his argument on elause (c) of sub-section 
(1), section 17 of the Indian Registra. 
tion Aet. Aesording to that clause 
“Non testamentary instraments whioh 
acknowledge the reesipt or payment of 
any oonsideration on assount of the ereation, 
deslaration, assignment, limitation or ex- 
tinetion of any sueh right, title or interest” 
require registration. 

He argued that, inasmueh as the dosu- 
ment seknowledged the reseipt or payment 
of sonsideration on aseount of the oral 
sale of the year 1908, it ought to have been 
registered. 
ignored the provisions of elause (v) of 
sub-slause (2) of sestion 17 of the Aet. 
It runs this :— 

“Nothing in elanses (b) and (c) of sub- 
sestion (1) applies to. 

* * * * * 

(v) any dosument not itself sreating;, 
deslaring, assigning, limiting or extinguish- 
ing any right, title, or interest of the 
value of one hundred rupees and up. 
wards to or in immovyeable property, but 
merely ereating a right to obtain another 
dosument ‘which will, when  exesuted, 
ereate, deslare, assign, limit or extinguish 
any sueh right; title or interest.” 

From the doeument it is olear that the 
exeeutant agreed to exesute another re- 
gistered doeument . whish would have the 
effest of oreating, deslaring, assigning, 
limiting, or extinguishing a right, title or 
interest in the immoveable property. 


eutant had ereated a mortgage over the 
whols bouse, whieh he undertook to re. 
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The learned Vakil, however, , 


In. 
the agreement if is stated that the exe-.. 


525 


deem, and tbus give a elear title to the 
plaintiff by exesuting a registered doenment. 
In our opinion, the deed of agrasment is 
slearly. eovered by this exception, Wa 
assordingly hold that the doanment sued 
upon was not eompulsorily registrable, 

On the question of sonsideration raised 
on behalf of the appellant, we ooaaur in 
the view taken by the First Court and hold 
that the agreement formed part of the 
transaction of aale of the year 1908, and 
that. it. was supported by  sonsideration, 
We sre further of opinion that, by ereat- 
ing a mortgage over half the housealready 
sold to the plaintiff, the defendant had 
infringed the rigbt of the plaintiff who 
had a eolaim against him, The plaintiff 
in sousideration of the promise to execute 
a registered sale-deed desisted from seeking 
a remedy against the defendant. This, 
therefore, was a snffisient sonsideration for 
the agreement exeeuted by the defendant. 
The agreement was, therefore, binding on 
the defendant, 

We acsordingly set aside the desision of 
the lower Appellate Court on this preliminary 
point, and remand the oase to that Court 
under Order XLI, rule 23, Oivil Prosedure 
Code, with the direetion that it be plased 
on its original number in the register of 
pending appeals, and be disposed of aesord- 
ing tolaw. Oosts will abide the result. 

Z, Ke Case remanded, 


OALOUTTA HIGH COURT, 
ÀPFBAL FROM APPELLATE Daorge No. 
699 or 1919, 
April 22, 19921. 
Present:—-Justiee Sir N. R. Chatterjea, Kr,, 
and Mr. Justies Panton, 
SATISH CHANDRA MUKHERJEE 
AND ANOTHER—DEFaNDANTS—-APPELLANTS 
verans 

JOYRAM ROY AND oranas—Daraxpanrs 


RESPONDENTS, 
Evidence—Findings im gudgment not inter. partes, 
admissibility of—dAppellate Court, duty of, to consider 
whole evidence. | 


Findings in a judgment cannot be used in ey}. 
dence against a person who was no party ‘to tho 
at — that judgment was produced, [p, 527, 
col, 1. j ‘ vo 
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Makammad Zeauliah Miah v. Sukliannessa Bibi, 

S Ind, Cas. 362; IL C. L.J. 608; 140. W. N, 446, 

Kalanand Singh v. Jarao Kumari, 17 Ind. Cas. 238; 

17 O. L. J. 96, Kristo Soondur Sandyal v. Koomar 
Chunder Nath Roy, 15 W. R. 230, referred to. 

An Appellate Cours should nob reverse the 
decision of the Trial Court without considering the 
whole evidence -on which the Trial Oourt’s decision 

-is based. [p. 527, cola. 1 6 2.] 


. Appeal against a-.dearea of the Dis. 
tsist Judge, Khulna, dated the 13th January 
1919, reversing that of the Munsif, Ssaond 
Court, at Satkhira, dated the 17th Desem- 
bar 1917, 

FAOTS appear from the dennik 

Babu Bankim Ohandra Muksrjee, for the 
Appellants.—The defendant is. the appellant, 
The appeal arises out of a saik for rant. 
The annual rentis Rs. 21-8-4 and sasses- 
Re. 1-5-4 for 1820.23. Defenes is 
that the. landlord, having interfered with 
peageful enjoyment of the holding, is not 
entitled to rant and eannot racover esssas 
more than at half-anna per ropes. The frat 
Court dismissed the suit upholding the 
defenee sontention. The lower Appellate 
Court reversed ib.. He does not some to 
any finding as to in whose possession the 
land is, The learned Judge did not reverse 


the finding that the plaintiff dispossessed me. 


through the tenant. The tenant fonght out 
eases and stopped payment.of rent.. I snb- 
mit that -is substantial interferenes with 
peaseful enjoyment of my lands. Refers to 
Kristo Soondur Nandyal v, Koomar Ohunder 
Nath Roy (1). The positive finding is, that 
I eould not realise rents through plaintiff's 
nata, This has not been displased. Refers 
to Kalanand Singh v. Jarao Kumar: (2) and 
Mahammad Zeaullah Miah v. Sukliannessa 
Bibi (3), In sush eases I submit the land- 
lord is not entitled to damages. Refers to 
sestion 68 of the - Bengal Tenaney Ast. 
The. plaintiff is not entitled to more than 
half-anna in the rupee as sesses, 

Babu Surendra Ohandra Sen, -for the Ra- 
spondent,—I submit the appeal is soneluded 
by findings of fast. - Mere advise to under- 
tenants by the superior landlord, not to pay: 
rents to the intermediate tenant would not 
constitute aubstantial interfereneae, I submit 
the tenant ia not entitled to any suspension 
on aseount of interference previous to the 

(1) 45 W. R. 280. ~. ; 


, (2) 17 Ind. Qas. 238; 17 C. L, 
(3) 5 Ind. Oas. 852; 110, L 
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The right to rasover rent 
was with him. Bəfera to Srimati Mont v. 
Kalachand Gharami (4), Farther, in eases of 
dispossession the question of apportionment 
would arise, The finding of dispossession 
isin my fsyour, (The finding is, that thera 
has baen no substantial interferenss. Farther 
the judgment in the previous rent suit by 
the defendant against his tenani is nob 
admiasible in evidenes. The ease in Mahan. 
mad Zerullah Miah v. Suklsannessa Bibi (3) 
is slearly distinguishable, 

Babu Bankim Ohandra Mookerjes, raplied 
briefly. - 

JUDGMENT,—This appeal arises out of 
a suit for rant, The defense was that 
the plaintiff diaposseesad the defendant 
from a portion of the lands and substan. 
tially interfered with the  oollestion of 
rent from. his bhag tenants, 

The Court of, first instanoe held that 
there was dispossession in respest of 3 
cottas of land aud that the plaintiff had 
instigated the sub tenants under the da. 
fendant to withhold payment of rent and 
astively helped them ia keaping the de- 
fendant out of the rent. In the result, the 
Munsif diamissed tho suit. 


. -On appeal the learned Subordinate Judge 
same to the eouslusion that the. evidenee 
as. to the dispossession of 3 cottus of land 
was of the weakest possibla eharacter and 
evidently the learned Subordinate Judge 
did not believe the ease for the defendant 
that he was dispossessed from any portion 
of the land. So far as this part -of the 
ease is eoneserned, we. eannot interfere with 
the finding in sesond appeal. 

With regard to the other question, namely, 
whether there was interferenas by the 
plaintiff with the quiet enjoyment of the 
land by: the defendant, the learned Subordi- 
nate Judge observes as follows: “There 
was no attempt to disown relationship, 
but only to -reduee the jama. In one sase 
the tenant susseoded, and- in the. other 
he fatled. Taking it for. granted that 
plaintiff did give -sueh - assistanes, this 
eannot in my view amount.to a substantial 
interferenee with defendant’s possession.....,. 
Big landholders, may; assist ; oultivatora--in 
litigation out of mere sharity,, Sash aetion 
would not entitle the defendant, if. he 


(4) 90. W, N. 87), 
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happened to bo a tezant of the Zemindar. 
to alaim suspension of rent. In the present 
oase it is not the fast that plaintiff helped 
the tenants but the fact that they did 
so out of enmity, whieh baa led to this de- 
cision, I think it is wrong in law.’ 

The learned Pleader for the appellant has 
referred to the sases of Mahammad Zeaullah v. 
Sukliannessa Bibi (3) and Kalunand Singh v, 
Jarao Kumari (2) and relied on eertain findings 
arrived at by the Court of first instanoe whioh 
have not heen set aside by the lower Appel- 
late Court, The Oourt of first instanse 
referred io the findings in the judgment 
in a suit brought by the defendant against 
his tenants, in whioh it was beld thatit was 
at the instigation of the plaintiff that the 
sub-lessees suspended delivery of bhag paddy 
in 1818, and that the plaintiff helped the 
substenants in fighting out that ease, So 
far as these findings are conserned, we do 
not think that they ean be used against 
the plaintiff who was no party to that 
sait, The learned Munaif, however, found 
upon the evidence that the plaintiff did 
not allow the tenants to pay rent to the 
defendants and helped them with advice 
and money in the euit for rent, He referred 
to the oase of Kristo Soondur Sandyal vy. 
Koomar Ohunder . Nath Roy (1) in whieh 


the learned Judges observed that the right : 


of the landlord to resesive rent from a 
farmer depends upon his sestring to the 
latter quist possession and giving him 
proper and lawful means of realising rent 
from the tenants, and, applying the prin- 
ciple to the present case, said “I should 
hold that the plaintiffs by dissnading tenanta 
from paying rent to the defendants and by 
helping them with adviee and money in making 
false defenses in suit brought by the defend- 
- ant did not secure to the defendant quiet 
possession and give them proper and law- 
fol means of realising rent and interfered 
substantially with the defendants’ enjoy- 
ment of the property”. He has also found 
that the defendant has not yet been able 
to realise the decretal money from the sub- 
tenant as the latter moves his satile to the 
house of the plaintiffz, These fasta have 
been found by the Court of first instanse 
upon the evidenoe, apart from the judg- 
ment in the previous suit, bat some of 
them have not been sonsidered by the 
learned Distriet Judge on appeal, - 
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We think, therefore, that the sase shonld 
go baok to the lower Appellate Court in 
order that that Court may sonsider the 
whole evidense (except the findinga arriy- 
ed at in the rent suit brought by the 
defendant), and determine whether there 
was substantial interferense by the plaintiff 
with the peaseful enjoyment of the land 
by the defendante. If the Oourt somes to 
the sonslusion that there was interferense 
with quiet enjoyment, it will sonsider 
whether the defendant is entitled to the 
suspension of rent as found by the Munsif, 
and, if so, whether it should be for the 
period up to Pous 1822 or an earlier period, 
It will also sonsider whether the defend- 


_ant should be awarded damages and eosta 


even if the rent be not suspended, 

With regard to the sesses, it appears 
that the Oourt of first instanse found that 
the plaintiff was entitled to sesaes only 
at the rate of half anna per rupee but the 
suit: was dismissed. There was no appeal 
on the question of oesses but the learned 
Distrist Judge deeceed the suit in full, 
and cesses were claimed in the plaint at 
one anna par rupees, It. does- not appear 
why the plaintiffs should get more than half» 
anna per rupee whieh, under the law, is 
payable by the ratya to the landlord, The 
Court of Appeal below will eonsider thia 
question also, l 


Costs will abide the result, 


B, N, 
Oase sent back, 
' OALOUTTA HIGH COURT. 
APPRAL FROM APPZLLATE Dzorer No, 1150 or 
' 1920. 
Desember 14, 1921, , ` 


Present:—Mr. Justise Suhrawardy 
_ and Mr. Justice Ouming, 
YAKUB ALI OCHOWDHURI 
— PETITIONSRE—APPELLANT 
versus 
Rat RAJ KUMAR DUTTA BAHADUR 
~ OPPOSITE Party—Resroncenr, 
Landlord and tenant—Bongal Tenancy dci (VIII 
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of 1885), ss, 50, 105, 1054 —Presumption of ‘correctness 
of entry tn Record of Rights, whether question of law 
or of fact—Iinhancement of rent—Mere payment of 
vent at uniform rate, does not raisz any presumption of 
fivity of rent. 


The question whether the presumption of the 
correctness of the Record of Rights has been re- 
butted by certain kabuliyats is more a question of 
fact than of law. [p. 529, col, 1.] 

Every tenure, whether permanent or other- 
wise, is subject to the incident of enhancibility of 
rent. [p 529, col. :1.] 

Upendralal Gupta v. Jagesh Chandra Roy, 33 Ind. 
Cas. 66; 22 O. W. N. 275 and Jogesh Chandra Roy 
v. Makbul Ali, 54 Ind. Cas, 850; 80 O, L. J, 140; 28 O, 
W. N:-945, relied on. 

Where in a suit for enhancement of rent of a 
tenure under section 7 of the Bengal Tenancy Act 
the plaintiff. has proved that, at the inception of 
the tenancy, there was no condition excluding the 
tenure: from the operation of the ordinary Hability 
for enhancement of rent, the Oourt would be 
justified on this evidence to conclude, without any 
evidence to the contrary, that the same state of 
things existed on the date of the publication of the 
Record of Rights. [p. 529, col. 2.] 

The mere fact of payment of rent at a uniform 
rate for any number of years, apart from the 
presumption that can be raised under section 50 
of the Bengal Tenancy Act, does not raise any 
presumption of fixity of rent, [p. 529, col, 2.] 

Buzlul Karim v. Salish Chandra Girt, 10 Ind. Cas. 
325; 180, L.J. 418 abp. 421; 15 0. W. N. 752, 
relied on, 4 

Appeal against a deares of the Sepsis} 
Judge, Noakhali, dated the 23rd January 
1920, affirming that of the Assistant Set-_ 
tlement Officer, Camp Noakhali, dated - 
the 8rd Ostober 1918, 

FACTS appear from the jadgment. 


Babu Asttranjan Ohatterjee (with him, Babus 


Nagendra Nath Boss and Satyendra 
Ohandra Mitra), for the Appellant :— 
The appeal is on bebalf of the tenant 


in a suit for enhancement of rent of a 
tenure. The tenure was sreated about 80 
years ago and for this period rent was 
being paid at a uniform rate. In the finally 
published Reeord-of-Rights it is entered as 
a permanent tenure at a. fixed rate, Its 
rent .is, therefore, not liable to onhanee- 
ment. The kabul:yats of 1839 and 1840 
do not rebut the présumption arising under 
sestion 103 B of the Bengal Tenanoy Act 
besause in these kabuliyats there is nothing 
to show. that. the rent of.the tenure is 
lable to enhansement, Refers-to Luchmi 
Pershad v. Ehkdeshwar Singh” (1). There 
were originally, two -tenures and they were 


(1) 4 Tud. Cas, 577; 18.0, W. N. 181, 
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amalgamated into one. This amalgamation 
createl an naw tananey. Refers to Upendra 

Nath Ghote v. Gopt Oharan Saha (2), Upendra 
Nath Ghose v, Dwarka Noth Biswas (3) and 
Abhoy Sankar Mozumdur v, Rajani Man dal 

(4), Ohandra Mohan Das v. Shaikh Habil (5) 

(Notes portion), Golib Mizsar vy. Kumar. Kala» 

nand Singh(6)and Ram Dayal Giriv, Midnapur 
Zemindart Oo. (7). Then, from the faot 

that rent has been paid at a uniform rate - 
for a long psriod thera is a presumption 

of fixity of rent. A new tenansy having 

been ereatel by the amalgamation of the 

old ones, the old Igase3 sannot ba reliad 

upon to rebut the presumption arising 

under sestion 103B of the Bangal Tenanay 

Ast. Lastly, tha kabuliyais wera not pro» 

dueed from proper oustody. 


Babu Atul Ohandra Gupta (with him 
Babus Jyotist Ohandra Guha and  Radhica 
Ranjan Guha), for the Respondent,— 
The question is, whether the tenure ia 
one af fixed rates. My friend starts with- 
the presumption under gestion 103B of. 
the Bengal Tenansy Aet bnt the reeord 
osannot oreate a right, The original leases 
bave been prodused and they show the 
tne state of things. Refers to Upendralal . 
Gupta v. Jogesh Ohandra Roy (8). The 
fasts of that oase ara on all fours with 
those of the presentone. Hvidenee of acts 
and sondust- is not admiasible. to vary. 
the terms of the written sontraat, Also, 
mere payment of rent.at an uniform rate 
for a long time does not raise any -pre-. 
sumption of ‘fixity of rent, -See Buelul 
Karim v. Satish Ohandra Girt (9). Then, . 
again, mere amalgamation of the tenures 
did not create a new tenaney, 

As regards the objection that the kabuliyats 
were not produeed from proper sustody, 
my submission is, that that. objeetion was -- 
not taken in the Trial. Oourt and the 


(2) 44 Ind, Cas. 595; 22 0. W. N. 821, 
(8) 44 Ind, Cas. 593; 22 0. W. N, 822. 
(4) 47 Ind, Cas, 359; 22 0. W, N.904 29 O. L. Ja 


371. 
(5) 19 0. W, N. ery (104) Notes, 
(6) 6 Ind, Oas. 317; 12 0, %. J. 107; 140. W.N, 


884, 
. (7) 7 Ind. Cas. 785; 15 0. W. N. 268. 


(8) 38 Ind. Cas. 56; 22 0, W. N. 276. 
15 0., W. N. 762, 


a 
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dosoments were, as a matter of fast, pro. 
dnoed from proper susbody. 

Babu Nagendra Nath Bose-raplied, 

JUDGMENT.—The plaintiff respondent 
brought a suit against the appellant, who 
is hig tenant, under sestions 105 and 105A 
of the -Bengal Tenanusy Aot for enhanas- 
ment.of rent, under ssetion 7 of that Aat, 
Both the Courts helow haye asallowad the 
enhancement prayed. 

The faets ara that, in 1839 and 1810, 
two kabultyais ware exeanted by the pre- 
desessor of the defendant in favour of tha 
predesessor of the plaintiff in respes§ of 
two tenures whish wera subsequently amal- 
gamated and besama ono tenure held 


et a jama of Ra. 276 and odd. These 


kabuliyits are silent as to the Hability of 
the tenure for enbanesment of rent. It 
appsara that rent has been paid sinee tba 
date of these kabuliyats up to the present 
time at the rate mentioned therain. Subse- 
qaently, in £918, the Resord of Rights in 
respeat of thess tenures were finally 
published in whish the tenures were men- 
tioned as permanent at fixed rate. ‘The 
Oourts below have held thai the kabultyats 
produeed by the plaintiff suffieiontly rebutted 
the presumption attached to the entry in 
the Record of Rights, This finding has 
been challenged in this appeal. 

We ara inclined to hold that the ques 
tion whether the presumption of the 
eorrestness of the Resord of Rights has 
been rebutted by these kabultyats is more 
a question of faot than of law. But we 
have allowed the appellant to argue the 
ease in order to show that the Oourts below 
have misread the dosuments, 

The learned Pleader for the appellant 
gontends, in the first plass, that as 
the kabuliyats do nit mention that the 
tenures are liable to enhansement of 
rent they do not’ suffisiently rebut the 
presumption in favour of the sorreetness 
of the Reoord of Rights. It is argued, on 
‘the other hand, on the anthorities of the sages 
of Upendralal Gupta v. Jogesh Ohandra Roy (8) 
and Jogesh Ohundra Roy y. Makbul Ali (10) 
that in this sountry every tenure, whether 
permavent or otherwise, ia subjest to the 
insident of enhanoibility of rent. We na 
eopt the respondent’s sontention and hold 


(10) 54 Ind, Cas. 850; 20 0, L. J. 140; 23 O. W. N. 


e 
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that the present tenures are not exempted 
from this ordinary insident of such tenures. 

Tt is oaxt sontended that, at a subsequent 
time, these two tenureswere amalgamated into 
one and there might have bern sreation 
of a new tenansy on fresh terms, one of 
whieh might have been fixity of rent and 
as the entry in the Reoord of Rights must 
be presumed to be sorreet on the date 
of the publisation, namely, the 8th February 
1918, it ie inaumbent on the landlord to 
prove by evidence that nothing happened 
between the oreation of the tenaney in 
1840 and the date of the publisation of 
the Record of Rights to vary the ineident 
that the rent of the tenures was enbanai- 
ble. We do not think that this is the 
sorrest way of looking at the question. 
The plaintiff has proved that at the in- 
ception of the tenaney there was no condition 
exeluding the tenure from the operation of 
tha ordinary liability for enhancement of 
rent, and the Oourts below were justified 
on this evidense to sonolude, without any 
evidence to the oontrary, that the 
same state of things existed on the date 
of the publication of the resord. We 
further notiee that this poiut was neither 
raised in the Courts below nor in the grounds 
of appeal taken in this Court, 

It is also argued on behalf of the 
appellant that the rent having been paid 
for over $0 years at a unifrom rate it 
should have been held that the rent was 
fixed in perpetuity, We are not eonvinesd 
that the mere faot of payment of rent at 
a uniform rate for any number of years, apart 


from the presumption that san be raised 


under section 50 of the Bengal Tonaney Aot, 
raiges avy presumption of fixity of rant 
( Buelul Karim v. Sartish Chandra Girt (9).] 
It further aprears that these kabultyats 
were not produeed before the Settlement 
Offiecer at the time of the publisation of 
tha Reeord of Rights and there is no material 
on the resord to show, on what basis the 
entry in the khstian was made, | 

It is lastly argued that the kabultyais 
should pot have been admitted in evidence 
as they were not produced in Oourt from 
proper. sustody. We donot think that this 
gontention ought to prevail. In the Court 
of Srat, instanse, when these doonments 
were tendered by the plaintiff, they were 
received in evidence without any objection ; 
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by the defendant. “The lower Appellate 
Court held that they eame from proper 
sustody inasmuch as the first witness of 
the plaintiff got them from the plaintiffe’ 
Reeord-keeper and produeed them in Court. 
These dosuments were in the custody of the 
plaintiff as they ought to hava been and 
they were produced from his reeord-room 
by one of his offisers. In these sireum- 
stanees they must be taken to have been 
prodused from proper custody. 

No objestion has been taken in this 
appeal to the rent fixed by the lower 
Appellate Oourt whieh finding is, therefore, 
efirmed. 

All the points taken in the appeal hav- 
ing failed, this appeal is dismissed with 
sosta, 

B, N. Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Sxconp Orvin APPEAL No. $56 or 1914. 
January 23, 1919. 

Present :— Mr. Justiee Ryves and 
Mr, Justiee Gokul Prasad. 

KUNJ BIHARI LAL—P aistise 
~~ APPELLANT 
versus 
GHANSHAM DAS—Derenpant 
— RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 164—Suit for 
profits—Jurisdiction, saclusive— Civil Procedure Oode 
(Act V of 1808), s 11—Res judicata, 


X. purchased from B. on 26th April 1915 a share 
in a village. After the sale, B. sued @. for pro- 
fts for Rabi 1822 and Kharif 1823 F and got a 
decree. G. had already paid K. sums of money 
alleged to be equivalent to the above profits. G. 
sued K. for refund of the above, with costs, 
etc, The dispute was referred to arbitration and 
by an award the suit was decreed for Ks, #50. K. 
then sued @ to recover his profits for the 
above period and also for 1329 F. G. resisted 
the suit on the ground of res judicata and 
estoppel, The First Court decreed the suit, 
holding that the question of profits could not be 
and was notin issue in the civil suit, and so sec- 
tion 11, Civil Procedure Code, could not bar the 
suit, the lower Appellate Court held against K. 
K. appealed to the High Court : 

Held, that K., being a revorded co-sharer, was 
entitled to sue for profits and that the suib was 
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exclusively triable by the Revenue Court and 
that G. was not entitled to defeat the suit 
in limine by producing in evidence the decree 
of a Civil Court in which KE. was held lable to 
pay a certain sum of money to G. as several 
matters involved in the present suit were not there 
— in the previous one. [p, 581, col, 2; p. 532, 
col, |, 

Kishore Singh v. Bahadur Singh, 48 Ind. Cas. 470; 
16 A. L. J. 933; 41 A. 97 and Mollo v. Ramlal, 58 
Ind. Cas. 772; 18 A. L. J. 1030; 43 A, 191, referred to, 


Second appeal from a desision of the 
Distriet Judge, Oawnpore, dated the 28th 
May 1919 


Dr, Kailash Nath Katiu, for the Appel- 
lant. 
Dr, M, L. Agarwala, for the Respondent. 


JUDGMENT,—The plaintiff, Kunj Behari 
Lal, pursbased an Sanna share of the 
Aemindari rights in Mauza Seontha on the 
26th April 1915 from Obandbri Bahadar 
Singh and brought this suit, under sestion 
164 of the. Agra Tenaney Aot, to resover his 
share of the profits for Rabi 1322, 1323 and 
1324 F. from the Lambardar, Ghansham 
Das, the defendant. The amount elaimad 
was Rs. 1,457-5 4, prinsipal and interest, The 
only defence with whieh we are sonserned 
was that the plaintiff had no right to sue 
for Rabi 1322 and Kharif 1323 F. This 
defenes was based on the following facta, 
After the sale by Chaudbri Bahadur Singh 
to the plaintiff, the defendant paid to the 
plaintiff a sum of money alleged to be 
equivalent to bis share of the profits for 
these two seasons, This payment was mads 
out of Court. Thereafter, Chandbri Bahadur 
Singh sued Ghansham Dar, defendant, for 
the profits of these two reasons and got 
a deorece. Ghansham Das brongbt a suit 
in the Civil Oourt against Kunj Behari 
Lal to reqover Ra, 808-12 6, the amount he 
bad paid to Kunj Bebari Lal as his share 
of ihs profits, Re. 113-7.11, interest, and 
Rs. 154-12, eosta ineurred in defending 
Ohandhri Babadur Singh's suit, and Rs, 100 
“for damages and sosts insurred’’, in alla 
sum of Rs. 1,177-0-5, In paragraph 6 of the 
plaint in that suit Ghansham Das stated 
tbat. Kunj Behari Lal had not purehased 
the arrears of the profits and, therefore, 
wan not entitled to the sumof Re. 808-12 
whieh was paid onthe 7th February 1916, 
He stated his sause of aetion arose on that 
date erd also on the 17th May 1917, the 
date on whieh Chaudhri Bahadur Singh’g ` 
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snit for profits was deoreed. That suit was 
referred to arbitration and a desrea was 
passed in accordanee with the arbitrator's 
award for Rs. 950. In the present oase the 
eontention was, that “the suit is barred by 
sestion 11 of the Code of Civil Prosedure and 
the principle of estoppel.” 

The Trial Oonrt held that, under the 


7 ~sale-deed of the 26th April 1915, Kunj 


Behari Lal was entitled to all rents and 
profits whioh besame due after that date, 
and that as Kunj Behari Lal was resorded 
in the khewat asa co-sharer in June 1915 
he was prima facie entitled tothe profits for 


both Rabi 1322 and Kharif 1323 F, The. 


plea of res judicata was disposed of in the 
following words: 

The suit, as appears from the file, was 
based on the allegations that Kunj Behari 
Lal and Ram Narain fraudulently persuaded 
Ghansham Das to pay about Rs, 805 
on aosoun& of profits and that he was 
entitled to a refund. The question of profits 
was not in issue direstly and eoald not have 
bean so in a sivil suit, 

The arbitration did not rightly enter into 
the question of plaintiff's right for profits 
of any part of any year, So that, on merits, 
that judgment does not operate as res 
judicata as the threo notable ingredients 
are wanting. The Civil Court deerea has 
only affected so muah as to restore the status 
quo of the parties with regard to the profits 
of the village,” 

It eventually desreed the plaintiff’s suit. 
The defendant appealed -only against so 
much of the deores as referred to the- two 
Seasons above mentioned. The Distriet 
Judge, after setting ont the pleadings in the 
sivil suit, said:— 

, One thing, however, is elear that the 
əivil snit desided batween the parties the 
question of the profits of Rabi 1322 and 
Kharif 1323F. No doubt the plaintiff then 
argued that he was not effeeted by Bahadur 
Singh's deeree against the -Lambardar in 
respect of tbe profits of 1822 Rabi. Any 
way, the sivil suit was desided on the 
above allegations and the plaintiff sannot aue 
again for the profits of Rabi 1322 or Kharif 
1823 F. It ia true, as the lower Court 
remarka, that the Oivil Court sould not 
have heard the present ease, but any Oivil 
Oonrt desision whieh is not appealed from 
is binding on a Revenue Court apart from 
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sestion 11 of the Oode of Civil Prooedure. 
It is binding, in my opinion, even if the 
Civil Court had no jurisdietior the remedy 
from a desree so passed only being to 
appeal. In this ease, howaver, the Oivil 
Court elearly had jurisdiotion, as a Revenne 
Oourt sould not deersa the return of profits 
improperly paid”, He assordingly modified 
the First Court’s desree by dismissing the 
claim so faras thesetwo seasons were eonserned. 
The plaintiff somes here in appeal and the 
only ground taken is, that the dearee passed in 
terms of the award in the sivil suit insti- 
tuted by the defendant against the appel- 
lant does not bar the trial of the present 
elaim for profits for Rabi 1322 and Kharif 
1323 F. It is quite alear and, indeed, 
admitted that sestion 11 of the Oode of 
Civil Prosedure does not bar this suit. It 
is prima facis a suit falling slearly under 
sestion 164 of the Agra Tenanoy Ast. The 
plaintiff was a reeorded so-sharer and was 
entitled to sue the Lambardar for the 
profits for the years in suit and the only 
Court whieh had jurisdistion to try the 
suit ie, admittedly, the Revenus Court, Dr. 
Agarwala, however, although he does not 
adopt the reasoning of the District Judge, 
argued that the suit is barred by the broad 
rule of res judicata quite apart from sestion 
11, His argument is, that this suit is not 
in fast, though it is in form, a suit for 
profits under sestion 1640f the Tenaney Aet 
but thatit is in reality an attempt to get 
round a deeree of a Oivil Oourt, properly 
passed, that is,a deeree of the Civil Court 
which had exoelusive jurisdiction to pass a 
deares, Relianse has been plased on a 
number of ralings of this Oourt whioh lay 
down the proposition that where a Revenue 
Court has exelusive jurisdietion to passa 
partisular decree a subsequent suit in a 
Civil Court although framed ina way that, 
on the faee of it, gives a Civil Court jurisdie- 
tion to try it, will not lie, if the real 
object of the suit is to render nugatory 
the deeree passed by the Revenue Court, 
It is only nesessary to refer to Kishore 
Singh v. Bahadur Singh (1) whish was 
followed in Molloy. Ramlal (2) desided by 
a Beneh of three Judges, These sases are 


(1) 48 Ind. Cas. 470; 16 A. L, J. 988; 41 A. 97. 
(2) 58 Ind. Oas. 772; 18 A. L. J, 1080; 43 A. 191, 
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said by Dr. Agarwala to be the sonverse 
of the present. He, however, aannot site 
apy authority for the proposition that the 
sonverse is sorrect law. It seems, however, 
upneeessary to deside this point in this 
‘ease beeaure it is impossible to say that 
the matter now in dispute was desided 
in the former suite As the details of 
the slaim quoted above. show, several 
matters not now involved were then in issue. 
The arbitrator, in aesordance with whose 
award that sasewas desided, perhaps wisely 
gave no reascns whatsoever for his decision. 
‘He simply awarded “Rs, 950” to the plaint- 
iff, This, no doubt, must have ineluded some 
at least of the Rs, 808 12 6 but it is impossi- 
ble to say how mueh or why. 

In our opinion, this was an ordinary suit 
for profits and as sueh was exclusively triable 
by the Revenue Oourt, It was open to the 
defendant to plead, and, if he sould, to prove 
that he owed nothing or was only partially 
liable. But we do not think he was entitled 
to defeat the suit in limine by produsing in 
avidense the deoree of a Civil Oourt in 
whieh the defendant was held liable to pay 
a certain sum of money to the plaintiff, In our 
opinion the appeal must be allowed and the 
deeres of the District Judge set aside and 
that of the Trial Court restored with costs 
throughout, ineluding in this Oourt fees on the 
higher seale, 


J. Ps Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civi Revision No, 111-.B or 1921. 
December 21, 1921. 

Present s— Mr. Dhobley, A. J. O. 
MUNICIPAL COMMITIEH, MALKAPUR 
men DR FEN Ds NT—APPLICANT 
versus 
AMRIT WAMAN DALAL— PLAINTIFF 


~- NON- APPLICANT. P 

Perar Municipal Law of 1886, sa 5), 58—Municts 
pal tar buit for refund—Jurisdiction of Civil Court 
~ Malkapur Municipality—Professional tan— Outside 


» 


income, whether taxable- Plaint, allegations in— Juris. 
diction. oo 


A Oivil Court has jurisdiction to entertain a suit 
forthe refund of a Municipal tax if the assess. 
ment thereof is ultra vires and to enter into account 
and direct the refund of the amount realised in excess. 
It has no jurisdiction to go into the question of 
correctness or otherwise of a calculation of assess- 
ment if the assessment is not ulira vires. In such a 
case if there be any mistake in calculation, if can 
be setat right only on appeal, as provided by the 
Municipal Law, Lp. 685, col, 1.] 

G.I, P. Ry. Company v. Amraoti Municipalityy, 16 
Ind. Cas. 449;8 N. L. R. 107, Municipal Council of 
Oocanada v. Standard Life Assurance Company, 
24 M, 206; 10 M. L. J, 40), Municipal Counci of 
Mangalore y. Codial Bail Press, 27 M. 647 and 
Taluk Board, Bandar v. Mallikarjuna Prasada Naidu, 
61 Ind. Cas. 497; 40 M. L. J. 91; 12 L, W. 585, (1920) 
M. W., N, 748; 28 M. L. T, 440; 44 M, 156, referred to, 

Chairman of Girtdih Municipality v. Srtsh 
Chandra Mozwmdar, 35 O. BE9; 12 C. W. N. 709; 7 0, 
L. J. 681, followed., 

The Malkapur Municipality in Berar cannot, under 
Notification No. 842, dated 16th October 1906, of the 
Local Government, assess professional income de- 
rived by the assessee outside its Municipal limits, 
unless such income is brought in and mixed with the 
income made within the Municipality. [p. 684, col, 2.] 

Chairman of the Commissioners of the Joynagar 
Municipality v. Sailabala Dutta, 61 Ind. Cas. 613; 48 
O. 44%; 25 ©. W. N. 47, referred to. 

The jurisdiction of a Court depends upon the 
allegations in the plaint and not upon those which 
may ultimately be found true. The allegations may, 
after the trial of the suit, be held to be unfounded, 
in that case the suit would be dismissed, not because 
the Court had no jurisdiction, but because the 
allegations on which it was based were found to be 
untrue. At the same time,a Court would not have 
jurisdiction merely upon a bare assertion in the 
plaint. The plaint must make distinct allegations 
of fact or of law which may bear out the assertion, 
[p. 584, col. 1.] 


Application for revision of a deeree of 
the Jadge, Small Cause Court, Malkapnr, 
dated the 18th April 1921, in Civil Suit No, 
475 of 1918, 


Mr. D, T, Mangalmurti, for the Appli. 
sant, 
Mr, A. V. Khare, for the Non-Applisant. 


ORDER.—The plaintiff-non-applicant is 
a resident of Malkapur and sarries on money» 
lending and other business at that place, 
He has similar business also at Buldana, 
The Munisipal Committee, Malkapur, levies 
a professional tax on the inhabitants of the 
town atthe rate of one per tent. on the in- 
come. The plaintiff alleged that inhis ease 
the Committee took histotalinsoms from both 
his shops at Malkapur and at Buldana as 
the baris and thus wrongfully realized from 
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him exeessive amounts during the years 
1914-15, 1915-16 and 191617. Assording 
to him, hisinsome from his business at Malka- 
pur alone should have been assessed and thus 
the levy of the tax on his insome from both 
his shops was “unjust, illegal and uu- 
warranted by law.” His snit, therefore, was 


~~ for the reaovery of the exooss sums realised 


from him, 

2, The principal defenes put forward in 
the lower Court and repeated here was, that, 
under sestion 53 of the Barar Manivipal Law, 
1886, the snit was not aognisable by a Civil 
Court. In order to decide this question it 
is neeessary to refer to another ssetion of the 
Berar Manioipal Law and it is asotion 51. It 
reads as follows :— 

“51 (1), An appeal against tha assess- 
ment or levy of any tax under this law shall 
lie to the District Magistrate unless he is a 
member of the Committee, in whieh ease 
the appeal shall lie to the Commissioner or 
other ofiser empowered by the Ohiof Gom- 
missioner in this behalf, 

“(2), The order of the appellate authority 
shall be final.”’: Saation 53 relied upon 
by the defendant reads thus: “53, No 
objection shall be taken to any valuation 
or assessment nor shall the liability of 
any person to be assessed.or taxed be 
questioned in any other manner or by any 
other authority than in this law is provided.” 

it is thua sontended for the Committee that 
the plaintifi’s remedy lay by an appeal to 
the Distriet Magistrate and that the present 
suit was expressly barred under the provision 
of sestion 53. A number of sases were 
quoted during the argument and we have a 
very similar ease of this Oourt, G. I. 
P. Ry. Company v. Amraoctt Municipality 
(1), whioh lays down that the jurisdiction of 
the Oivil Oourts ia not ousted when the 
question is, whether a partisular tax purport- 
ing to have been imposed under this law has 
any legal existenee. When the levy or 
assesament of any tax by the Committes, 
purporting to bə done under the authority 
of the Berar Munieipal Law, is alleged to be 
ultra vires, the Oivil Ooarts bave jurisdietion 
to entertain the suit. The easesof Municipal 
Oouncil of -Oocanada y. Standard Life 
Assurance Oompany (2) and Municipal Council 


(1) 16 Ind, Oas. 449; 8 N, D. B, 107, 
(2) 24 M, 205; 10 M, L, J, 401, 


pal Gaw: 


of Mangalore v, Oottal Bail Press 
(3) are under the Madras Distriet 
Munisipalities Aat, seation 262 (2) of whieh 
is similar to sestion 53 of the Berar Manisi- 
It is to the effeat that no suit ean 
be brought in any Court to reeover any sum 
of money eolleated under the anthority of 
the Aat, provided thatits provisions have 
been in substanse and effest somplied with, 
In the first ease it was held that the exae- 
tion of a tax illegally imposed and also the 
exastion of a tax from a person who is not 
legally taxable amounted to a substantial 
disregard of the Ast and that the Civil. 
Courts had jurisdiction to ramedy the 
wrong iu either case. In the 27th Madras 
eases {Municipal Oouncil of Mangalore v, 
Oodial Bail Pres: (3)},the tax had been levied 
on the gross insome, whileit should have been 
levied on the net inoome, and it was held that 
the above mentioned seetion did not oust tha 
joriadietion of the Civil Courts to refund the 
tax illegally reoovered. These eases mainly 
prosesded upon the express sondition men: 
tioned in seotion 262 of the Aet, and, as that 
aondition is not to ba found in our law, 
the above desisions are not of mueh use to 
us in the present ease. There are eertain uge- 
ful observations made in the aase of Taluk 
Board, Bandar v. Mallikarjuna Prasada Naidu 
(4). Where a lIseal authority is invested 
with dissrelionary powers, it is not for the 
Oivil Courts to enquire into the sufficiensy 
or otherwise of the materials on the strangth 
of whish that authority comes to a eertain 
eonslusion and desides to use its diseration 
in a partisular way, The Courts should not 
interfere merely on the ground that they 
would have, on the same materials, some to 
a different eonelusion and used their discre. 
tion in some other way. But if it bo shown 
that the diseretionary powers were exereised 
in saprisious, wanton, arbitrary or unreason- 
able manner, the Oourts have power to 
interfere. The same question as is involyed 
in the present sase arose in Ohairman of 
Girtdth Muntetpilety v. Krish Ohandra 
Moeumdar (5). That was a oaae under the 
Bengal Munisipal Aet, III of 1884, sestion 
116 of whieh has almost an identieal wording 


(3) 27 M. 547, 
(4) ôl Ind, Oes. 497; 40M. L. J. 94 12L. W. 
585; (1920) M, W. N. 748; 28 M, L. T. 440; 44 M. 


156 
(5) 35 O. 859; 12 O, W, N. 709; 7 0, L. J, 681, . 
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as sestion 53 of the Berar Munisipal Law. 
That sestion provides that no objection shall 
be taken to any assessment or rate in any 
other manner than in this Ast ia provided, 
The expression “by any other authority ” 
is not to be found inthe Bengal Aot but 
that would not, in my opinion, make any 
` differense. The following observations 
made by Mookerjee, J., in the last ease at 
pages 866-867, sum up the whole law on the 
subjeat :— 

“It has been repeatedly ruled that errors 
in assessment, whieh eonatitute irregularities 
merely and do not go tothe ground work 
of the tax and render the assessment void, 
san be sorrested only in the mauner pro- 
vided by the Statute, whieh creates the 
authority and the remedy so provided mast 
be treated as exslusive. On the other hand, 
where the defeets in assessment are juris- 
disetional, rendering them void, the persons 
aggrieved thereby are entitled to invoke the 
ordinary judieial remedie», and all elear 
violations of law give rise to jurisdiational 
questions. In other words, while mere 
erroneous exersise of judgment is not review- 
able by the Oivil Court, any exeess of juris- 


dietion makes the aat liable to shallenge in 


sneh Court.” 

3, In the present sase the allegations of 
the plaintiff are, that the roles did not autho» 
rise the Munisipal Committee to assess the 
professional tax on his insome from the 
Buldana shop and that it seted withont 
jurisdietion in taking that income into son- 
sideration while assessing the tax. Thesa 
allegations, if true, would make the assess- 
ment illegal and ulira vires and the Oivil 
Court had, therefore, jurisdietion to entertain 
the suit, The juriesdistion of Courts depends 
upon the allegations made in the plaint and 
not upon those which may altimately be 
found troe. The allegations may, after the 
trial of the suit, be held to be unfounded and 
in that ease the suit would be dismissed, not 
beeause the Court had no jurisdistion, but 
beeause the allegations on whieh it was 
based were found to be untrue. At the 
same time, the Oourt would haveno juris- 
dietion merely beeause there was an asser- 
tion in the plaint that the aset objested to 
was ultra vires. The plaint must make distinet 
allegations of fast or of law how the act 
was ulira teres, 

4, The next question is, whether the Com: 


mittee sould legally inelude the plaintiff's 
insome from his business at Boldana in 
his Malkapur ineome for the assessment 
of the professional tax on him. For its 
desision we have to refer to the notifieation 
under whieh the tax was saustioned by the 
Losal Government, It is No, 642 of 15th 
Oetober 1906, published in the Central 
Provinees Gazette of 20th Oasatober 1906, 
and the prinsipal portion ofits first slause 
ia as follows: 

“The tax shall sabjest to the following 
provisos, be assessable on every person 
who practises any profession or art or 
garries on any trade in the Malkapur 
Manisipality, the whole or any part of whose 
insome, derived from any souree other 
than agrieulfure is not less than Rs. 100 
per annum, at the rate of one per eent. 
ou the taxable inaome derived from any 
aush souree”’, 

It is eontended for the Committee that 
the whole of the tax-payer’s insome 
derived from all sourses exsept agrisulture, 
whether derived within the Munisipality 
or at any other plase and whether brought 
into and spent within its limits or not 
was taxable. The ease of Ohatrman 
of the Oommisstoners of the Joynagar 
Muntctpality v. Satlabala Dutta (6) is 
sited in support of the above sontention. 
It was a ease under the Bengal Munisi- 
pal Ast and it ruled that ineome brought 
to be spent and enjoyed within the Muni- 
cipality in whieh the rate-payer resides 
beaomes part of the means or eireumsta- 
nases within that Munisipality and liable 
to assessment under section 85. The 
wording of that sestion is materially different 
and it is “persons oseupying holdings within 
the Muniesipality assording to their sirenm- 
stanses and property within the Munisi- 
pality.” The argument of the Oommittee’s 
learned Pleader is, that aa the last words, 
“within the Munisipality,” are not to be 
found in the rule in question, it must be 
presumed that the outside insome whether 
brought into the Municipal limits or not 
was taxable. I must own my inability to 
follow the argument; moreover, in view of 
the express wording of the elause in our 
rule, there is, in my opinion, no seope for 
any argument. The words are  ineome 
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derive] from any sueh sourse,” Taking 
thesa worda slong with the preseding 
slause, who prastises any profession or art 
or oarries on any trade in the Malkapur 
Maunisipality”, the meaning appears to me 
to be selear, The ineome is the insome 
derived from the profession or art practised 
or trade sarried on within the Munisipal 
limits If the outside insome is brought 
in and mixed with the inaome made within 
the Munisipality and spent there, the whole 
insome wil], no doubt, be taxable, bat if 
the outside insome ia not at all brought 
in, but is kept at the plase where it is 
earned, it sannot be taken into sonsidera- 
tion while assessing the professional tax. 
It is true that sush instanees would -be 
rare acd, generally, all the insome wherever 
made would be brought by the person to 
the plasə of his residenee.. Bat nnless this 
be done the ontside insome would not be 
taxable. 

- 5. Though the Committee stated in the 
lower Oourt that. the assessment was astual- 
ly made on the plaintiff’s Maltapur inaome, 
the dosumentary evidense olearly shows 
that hia whole insoms was taken into 
&sroant and that his Buldana insome was 
not exeepted. The total figure on whish 
the insome-tax was levied on him by the 
. Government was taken as tha basis for 
the assessment cf the professional tax. 
Thus, the Committee acted ultra vires and the 
Civil Court had jurisdietion to entertain 
the suitaud to dirsat the refand of the 
amount reslised’ in excess, if it bad 
been found that the Committee had taken 
only the Malkapnr insome and kept the 
Baldana ineome out of assount, the Civil 
Court would not have any jurisdietion to 
go minutely into the sesonunts to see 
what the astual income was, unless some 
prinsiple in making aseounts was involved. 
If, aesording to the ealenlation of the 
plaintiff, the proper tax on the Malkapur 
insome was, say, Rs. 100, and if the Oom- 
mittee had on going through the aseounts 
assessed Rs, 110, the Civil Court would 
have no jurisdiction to go into the 
-question as to whieh ealeulation was 
.sorrest, If there was any mistake in 
making aseounts, it eould be set right 
only on appeal as provided by the 
Municipal: Law, I, therefore, agreg with the 


lower Oonrt that it had jurisdietion to enter- 
tain the suit and to order the refand 
of the amount realised as professional tax 
on the Buldana insome. It has not been 
shown that that insome was brought info 
Malkapur and mixed with the Malkappur 
insome. On the other hand, the plaintifi’s 
deposition would show that the Buldana 
insome remained at Buldana. 

6. We next eome to the merits of the 
sase. The plaintiff slaimed refund of 
the exeess amounts realized during the 
three years 1914.15, 1915-16 and 
1916-17. The lower Oourt has held 
that tax actually paid for the years 1914- 
15 and 19°6 17 was much less than what 
should have keen paid by the plaintiff on 
his Malkapur ineome. It aseordingly dis- 
missed his slaim for those years, As 
regards 1915-16, it held that the proper 
tax was Rs, 70, while the Committee had . 
aetually realised Rs. 210. It, therefore, gave ` 
the plaintiff a deeree for Rs. 140 and 
eosts in proportion. The plaintifs elaim 
for interest was disallowed. The Committee 
in this revision does not dispute the sor- 
reatness of the lower Oourt’s figure of the 
plaintiff’s ineome for 1915.16 or of the 
tax payable by the plaintiff in that year. 
The Committee simply eontends that the 
plaintiff shonld not have boen granted a 
deeree for a larger amount than what had 
been elaimed by himself. The sorrestness 
of the lower Court’s order for the payment 
of the eosta of the suit is also questioned. 
The plaintiff has also, on the other hand, 
preferred a Revision No, 148 of 1921 against 
the dismissal of his sladim for the years 
191415 and 1916-17 and for interest. 
It will be eonvenient to dispose of the 
plaintiff’s revision by this order, 

For the year 1915-16, the plaintiff 
had olaimed a refund of Rs. 133.4-0 only 
and thus the deeree of the lower Court for 
Rs, 140 was wrong. This was nota anit 
on assounts, but the plaintiff elaimed a 


‘spesifis sum of money. He eould not, 
‘therefore, ba given a decree for a larger 


amount. 
8. A eommiasion was issued in the lower 


Court for the examination of the plaintiff's 


books of aseount, and the persons to whom 
it was issued submitted their report and 
were examined as witnesses in the sane, 
The learned Judge of the lower Court 
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accepted their figures of the plaintiff's in- 


some from the Malkapur shop during the 
yoars in ‘question and based his desision’ on 
them. A somplaint is made that the whole 
evidénee was ‘not properly sonsidered and 
that the'report should not have been aceepted 
as wholly sorrest: I-have myself gone through 
the evidenes and the report and eannot eny 
that the lower Oourt acted wrongly in 
assepting the report ag sorreot, The Com- 
missioners oarefully and thorougaly examined 
the plaintiff's books of assount and submitted 
their report: They were also examined at 
great length, There are no grounds for any 
. interference with the deoree dismissing the 
plaintiff’s claim for these two years, l 

O9. As regards the dismissal of the plaint- 
iff’s claim for interest, the lower Oourt-aeted 
properly in disallowing it. In two of the 
three years in question the amount paid 
by himas professional tax was mvoh leas 
than what was legally resoverable on his 
income, : instead of being ‘thankful for his 
having to-pay less, be brought a suit against 
the Committee alleging that . he has been 
exsersively taxed. ; a 
. 10, As regards the sosts, the plaintiff is 
entitled to his eosts in proportion to tke 
olaim decreed, while the defendant is entitled 
to’ its costa on the olaim dismissed, The 
elaim was for Rs, 260-7-0 and the olaim 
now decreed is Rs. 133-4-0. The total ooste 
--of the plaintiff in the lower Court amounted 
to Re. 102-8-0, Assording io the above pro- 


portion, the defendant shall have to pay- 


Rs. 52 the balanee Rs. 0-8-0 being. borne 
by the plaintiff. The defendant’s costa 
amounted to Rs. 90-8-0, The -plaintiff shall 
have to pay Ra. -44-8-0 to the defendant, who 
shall bear the-balanée. The defendant shall 
have thus to pay Ra, 7-8-0 to the plaintiff as 
‘eonts. - p 

oe The net result is, that the plaintiff's 
revision fails and the defendant’s revision is 
partially allowed and the deoree of the lower 
Uourt is modified by substituting Rs. 133-4.0 
for Rs. 140 desreed against the defendant. 
The defendant shall pay Rs. 7.8.0 to the plain- 
tiff ont of his eosts in the lower Court, the 
“remaining eosts being borne as inourred. 1 
meke-no order for the eosta of, this revi- 

ion. 655 
= Defendants application partially allowed, 
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PATNA HIGH OOURT, ' 
Letters Parent Apenate Nos. 50 ayn 51 
or 1921, ` 
January 18, 1922, 

Pressnt :—Sir Dawson Miller, Kr., 
Chief Jastiae, and Mr: Justice Jwala Prasad, 
LODHAN RAI anp orae a APPELLANTE 

vorsus 
“Lala SANT PRASAD—Rearonpenr. 
Civil Procedure Code (Act V of 1908), ss, 100, 103 


—Appeal, second—Finding of fact—High Court, power 
of, to go into evidence —Reinand. 


It is not for a High Court, sitting In second 
appeal, even if it thinks that certain evidence -hag 
been improperly rejected by the lower Court, to’ ‘weigh 
that evidence ss against the evidence on the other 
side and arrive at a conclusion of fact upon the matter 
when that determination of qüəstion of fact doeg 
not come’ under section 103 of the Civil Procedure 
Code. ¿p 587, col. 1] < 

In, such a case the matter should be remanded 
to the lower Appellate Court for determining the 
issues of fact upon the evidence. |p. 517, col 2.7] 

Per Jwala Prasad, J,—A finding of fact of a lower 
Appellate Court is conclusive in second appeal but 
there is nothing to,- prevent a High Court from 
going into the evidence on the record and deciding 
any issue whether actually raised or not in the 
Court below if the findiag of fact is set aside on 
the grounds mentioned in section 1000f the Civil 
Procedure Code. [p. 539, col. 1.] ` 

Section 108-of the Civil Procedure Code lag 
widened the power of the Appellate ‘Court to go 
into evidence and détermine any issué not determin. 
ed by the Court below. [p. 688, col.2.] . - 
. Girdhart Lal v. Crawford, 9 A. 147; A, W.N. 
(1886) 825; 5 Ind. Deo, (N. s.: 531 (F. B.), Deokishen v, 
Bansi, 8 A. 172; A. W. N. (1886) 35; 4 Ind. Dec. (N, s.) 


11344F. B.), Bal Kishen v, Jasoda Kuar, 7 A. 765; A. 
W. N. (1885) 225; 4° Ind, Dec. (N. 8.) 908 (F. B.) 
Seturatnam Aiyar v.Venkatachala Gounden, 66 Ind. Cas, 
117; 43 M. 567; (1820) M. W. N. 61; 27 M. L. T, 102; 
11 L. W. 899; 38 M. L. J. 476; 22 Bom. L. R. 578; 18 A. 
L. J 70%; 47 I. A. 76; 25 0. W. N. 485 (P. O.) and 
Damusa v. Abdul Samad, 51 Ind Cas, 124%; 470, 107; 
17 A. L. J. 700; 5N. L. R. 97; 


37 X. L. J. 36; (1919) 
M. W, N. 505; 21 Bom D. B. 920; TO L. W. 310; 246, 
W. N.81; 461, A. 140 (P. O.), referred to, 


Letters Patent Appeal a 
ment of Mr, Justise Ross. 
Mr. Kaslêspaki, for the Appellants. 
Messrs, L. N, Singh and D, P, Singh, for 
the Respondent, : 
JUDGMENT, 


MiILLER, O, J.—I very mush regret that, 
in. my opinion, these appeals will haye to 
be remanded for deeiaion by the lower 
Appellate Court. The only points in ‘dispute 
were as to the rate of Nagdi rent and: the 
landlord’s’ share of the produse in the 
Bhowli rent. The landlord was ¢laiming 


` 


gainst a judg- 
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Rs. 2 &3 aá Nagdi rent whilst the tenants 
were asserting that the rent was Rs, 2-1.9. 
The landlord was slaiming Bhowli rent in 
‘sertain proportions whilst the tenants were 
asserting different proportions, 

The learned Man3if allowed the plaint- 
iff’s olaim in tha minnar as3erted by him 
expt that, in making a salenlation of the 
average prodacd of paldy, he arrived at it 
as 10 maunds per bz:gh2, whereas in fast it 
ougbt to have been 14 maunda per b'gha. 

Tho tenants appealed to the Subdrdinate 
Judge. Tho Subordinate Judge allowed the 
appeal and also allowed the eross objection 
of the landlord who eontended that a mis- 
saloulation bad baon made by the Munsif in 
arriving af the average produse of the paddy, 
so that both appeals ware allowed. 

The landlord appealed to this Court from 
the dssision of the Sabvordinate Jadge in 
so far as it allawal the tenants’ appeal, 
The appeal aame before Mr, Justina 
Ross. Toe prints taken in appeal by 
the tenants wera that the learned Sab. 
ordinate Judge had, for improper reasons, 
rejested the evidence of the village papers 
as well as the report of the Assistant 
Settlement Officer, and had improperly 
relied upon the non-produstion of sertain 
village paders rela‘ing to the land in ques. 
tion at an earlier period when it was under 
Musammat Joipati Kuer. l h 

The learned Judge of this Oourt found, 
and wa agree with him, that the Sub- 
ordinate Judge was wrong in rojeeting - the 
village papera and in rejosting the Assist- 
ant Settlement Offiser'’s report, and to that 
extent we entirely agrea with his deeision. 
We alsothink that the learned Judge of 
this Gonrt was right in pointing cut that 
the Sabordinate Jails was in error in 
drawing any inferense from the fast that 
earlier village papers had not been prodused 
when the defendants held under Musammnat 
Saipati Kuer beeause at that time their 
holdings were not the same and the rent 
was entiraly different, The learnel Jadga, 
however, having: arrived at the eonalusion 
that ‘wortain evidense had been improperly 
rejected seems tò have considered that if that 
evidense were admitted ib disposed of the 
whole ease. In my opinion it was slearly not 
for this Court, sitting in seeond appeal, evan 
if it thought that-eertain evyidensa had bean 
improperly rejested by the lower Qourt, to 
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waizh that evidenss as againas tha evidansg 
on tha other side and arriva at a souslusion 
of fast upon the matter. Thars may be 
eartain sages in which the matter is so 
slaar that the Appellate Oourt is driven to 
the eonslision that no Court asting reason- 
ably could somes to any sonelasion but one, 
and in sush eases it may bs that the Appel- 
late Court in sesond appeal would bo entitled 
to deside the oase without putting the par- 
ties to the trouble and expsnses of having 
the question determined by the lower Appel- 
late Court; but inthe present ease there 
undoubtedly was evidenss on both sides as 
to the rate of rent both Nagdi and Bhowli. 
There was, on the one hand, the Roeord 
of Rights and there was tone evidense 
givan by the only witness galled for the 
defendants which supported tha Rosord 
of Rights. There was, on the other hand, the 
evidenge whish has basen rajested by the 
Subordinate Judge, and it seems to me that 
the only possible s2uraein this easois to 
remand the oase to the lower Appsllate Court 
to come toa oonelasion of fast after eonsi- 
dering not only the evidense whioh it has 
assapted (exeluding the earlier village 
papers) but the evidenca whish Me, Justiss 
Ross found it had improperly rejected. 
Had we to determine this oase for ourselves 
it might be an easy matter for us to arrive 
at a sonelusion, but, as I have already said, 
the determination of questions of faet in 
sseond appeal not soming under sestion 
103 of the Oivil Proeedure Code whieh is 
applicable in this case are not for the 
sésond Appellate Oourt. I, therefore, sonsider 
that the jadgment of Mr, Justica Ross 
appealed from should be set aside and 
the ease should ba remanded to the lower 
Appellate Ooart for determining the isaugs 
of fast upon the evidenes, ineluding that 
whieh we have held was properly admissible 
in the ease. 

The desision of the Subordinate Judge, 
in go far as it found that the averaga produse 
ofthe paddy was 14 maund por bigha and 
10 maunds per bigha, will remain. There 
is no appeal upon that question, but so 
far as the rest of his dgsision is sonserned 
that will ba set aside, The result, therefore, 
is that the judgment ani desres of the 
learned Sabordinate Judge are modified, 
as stated, and the ease is ramanied for 
degision on the fagts in so far as the desree 
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ot the Subordinate Judge. has been set 
aside. I think, in the eireumatanees, the 
sostas of this appeal will abide the result 
cf the final determination of the ease. 

JWALA Paran, J.—I agres with the order 
proposed. . I am not sure, however, whether 
in this’ sasa we eduld ‘not determine 
the appeal ‘without ‘remanding the ease. 
The question is, how are we to deal with this 
appeal. Are wé debarred from dealing with 
the sase on merits and disposing of it instead 
of remanding it 


v Order XLII, rule 1,‘of the Oode of Oivil 
Ka a says that the rules of Order XLI 
shall apply, so far as may be, to appeals from 
appellate desrees. Order XLI,‘rnles 23 and 25, 
lay down the iraumstanses under whieh a 
remand ean be made. Under role 23 a re- 
mand ie allowed whet a suit is disposed of 
by the lower QOourt upon a preliminary 
point and the deoree is reversed in appeal, 
| Under that rale the Oourt to whieh the 
ease is remanded is direeted > to deter- 
mine sertain issues left undetermined on 


aesount of the disposal of the sase upon. 


a preliminary point. Under rule 25 the 
remand is made when the Oourt trying 
“the suit omita to frame or try any issue 
or -t> determine any question of fast 
whieh appears to the Appellate Odurt 
eseontial to ‘the right desision of the suit 
upon the merits. In the present ease nona 
of these sontingensies has arisen for a remand 


‘isither under rule 23 or under rule 25. 


Rule 24 empowers the Appellate Oourt to 
pronounce judgment where the ovidenee 
‘upon the resord is ‘snffisient and finally 
‘determine the suit notwithstanding that the 
Sadgment of the Court from whose deerce 
the appeal is preferred has proseeded wholly 
upon some ground other than thit on whieh 
the Appellate Court proseeds. Generally 


< speaking, the present esee will aome under 


rule 24, that is to say, this Oourt will hays 
power to dispose of this appeal finally upon 
, ‘the evidense on the resord, i do not find 
any Where in the Oode any indieation that 
in sesond -appeal the’ Appellate Court's 
power under rule 24 has been curtailed. Oa 
the other hand, Order XLIi makes this 
yale ` applisable to second appeals. No 
doubt, under seetion 100, read with seation 
101, no‘appeal shall lie to the High Oourt 


from 8 deoree passed in sppea} from any_ 
et. . 
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Court subordinate to it exeept upon the ground 
mentioned therein, Yst., , 

- (a) the desision bsing soutrary to law or 
to some usage having the forss of law ; 

(b) the desision having failed to determine 
some material issue of law or usage ai 
the forse of law; 

(c) a substantial error or .defest in the 
prosedure provided by the Code or hy any 
other law for the time being in foree, whieh 
may possibly have produeed error or 
defeet in the desision of the easa upon the 
merits, 

A second appeal to this Court did iie in 
this sase and, as a mattor of fact, wa have 
desided that ‘the judgment of the lower 
Appellate Conrt was illegal inasmush as 
it exarsised its. jurisdietion irregularly in 
not having sonsidered eertain svidenos upon 
the resord, Weare going to set asida the 
judgment and, therefore, the appeal to this 
Oonrt was properly | “laid.” When ones an 
app3al has been properly laid, then the 
ordinary rules under Orders XLI and 

AL'I will apply for the disposal of that 
appeal. We ean remand the ease under 
rale 23 or 25 or we ean determine the gase 
fiaally upon the evidenes under rale 24. 
True, no seaond appeal aan lie upon facts, but 
whos one3 an appeal ia properly preferred and 
is entertained by this Court and the finding 
of fast of the lowar Appellate Oourt ia set 
aside and the əvidenss on the resord is 
suffisient, then there is nothing to prevent 
the Court from going into the avidenss and 
determining the oase finally under rule 24. 
It has been resognised that the Appellate 
Court has power to remand also irrespeative 
of rales 23 and 25 of Order XLI., Ido 
not dispute that, and perhaps the present 
order of remand, though not eoming under 

rules 23 and 25, may some under the goneral 
powers of this Court to remand the ease, but 
Ido not admit that this Court has no power . 
to determine tha sase finally upon the merits 
and on sonsideration of the evidence under 

rule 24 of Order XLI, 
I may add that sestion 103, whieh has now 


‘bsen added to the Code of 1908, has widened 


the power of the Appellate Court to go into 
evidenes and determine any issue not. ‘deter- 
mined by the QOourt below. This was in 
ordar to settle a sonfliet of desisions prior 
to 1907 as to whether the High Oourt could 
at all go into questions of fast and determine 






before the ON 
returned his finding wita 
those materiala in a satisfastory manust 
the ease of Damusa v. Abdul Samad (5) their 
Lordships of the Privy Oounsil held that the 
Judisial Commissioner had in asesnd appeal 
on terms of sestion 100 of the Coda (1908) 
power to deside what was the real question 
in the case notwithatanding that an issua 
had not been framed on if. l 

While I agree thata finding of faat of s 
lower Appellate Oourt is eonclusive in seaond 
appeal, there is nothing to prevent the 
High QOourt from going into the evidense 
on the resord and desiding any issue 
whether astually raised or notin the Court 
below, if the finding of fast is set aside on 
the grounds mentioned in section 100 of 
the Oode. In the present oase the evidense 
on the resord is suffisient and almost all 
of them appear to have been dealt with by 
tha Mansif, The remand is only for th» 
purpose of the lower Appellate Oonrt to 
record its finding upon the evidenss on the 
record, This aould be dose by us here 
without mush loss.of time. The remand 
sould, therefore, have bsen obviated, 
-~ However, as my Lord the Chief Justice 
is of opinion that the oase should be 
remanded, I subseribe to it, 


J. P. Oase remanded, 


(1) 9A. 147: A. W. N. (1886) 325; 5 Ind. Deo. 
(x. 8.) 531 (F. B.J. 

(2) 8 A. 17% A. W. N. (1888) 35; 4 Ind. Dec. 
(x. s.) 1184 (B. B.). 

(3) 7 A. 765; A. W. N. (1885) 225; 4 Ind, Dec. 
(Nn. s ) 908 (F. B.). 

(4) 58 Ind. Oas. 117; 48 M, 567; (1920) M. W. N. 
6!; 27 M. L. T. 102; 11 L. W. 899; 38 M.-L. J. 476; 
22 Bom. L, R, 678; 18 A. L. J. 707; 47 I. A. 76; 25 0, 
W. N. 485 (P. O.). 

'§) 61 Ind. Cas. 177; 47 O. 107; 17 A. L. J. 700; 
15 N. L. R. 97;87 M. L, J. 36; (1919) M. W. N. 
SH 46 1. A. 140 (P. 0,), 















Plaintif, a Shia ry 
ant No 1, 8 Shia girl, who was à 
20 years of age, contracted a secret mar- 
riage of their own choice and of their 
own-fres will and atthe time the ceremony took 
place the plaintiff had an intention of having a 
publio ceremony performed later with the consent 
of his wife's family and did not intend to con- 
summate the marriage until that ceremony was 
performed, His wife’s relatives opposed his access 
to his wife and endeavoured to merry her to 
another man. Thereupon, he sued for restitution of 
conjugal rights. It was alleged on behalf of the 
defendants that no marriage ceremony had taken 
“place : 

Held, that as,under the Shia Law, the presence 
of witnesses was not necessary in any matter 
regarding marriage and as a marriage contract- 
ed by the spouses themselves or their guardian 
in private was valid, the parties were legally 
married, and that a marriage which was a valid 
marriage could not be invalidated by the desire of 
the parties to have a more elaborate ceremony per- 
formed later. [p. 541, col. 2.1 

Heid, further, that the ceremony being complete 


_ the plaintiff was entitled to claim restitution of 


conjugal rights although he had agreed that he 
would not consummate the marriage fill public 
ceremony was performed, [p. 541, col. 1.] 

Moonshee Busloor Ruheem v. Shumsoonniasa Begum, 
11 M, I A, 651;8 W. R. P.O 3; 2 Suth, P, O. J. 59; 
2 Sar. P, O. J. 259; 20 E. B. 208, referred to. 

Where in a Shia marriage the essentials are present 
{the declaration and the acceptance expressed in 
such @ manner as to demonstrate intention with- 
out any sort of ambiguity) the presence or the 
absence of religious ceremonials is immaterial and 
in no yay affects the validity of the union. [p, 641, 
col. 2. 

Under the Shia Law, as inthe Hanafi Law, ifa 


-woman is adult and sane, she is competent to 


enter ‘into a matrimonial engagement without advice 
or consent from any body. [p. 542, col, 1.] 


Seaond appeal from a deeision of the 
Additional Distriet Judge, Gorakhpur, 
dated the 31st Mareh 1920. 


Mr, Iqbal Ahmad, for the Appellants, 
Mr, Agha Haider and Dr, S, M, Sulaiman, 
for the Respondent, 
















D 1 
wetion had grown up between thém ond 
that he had endeavoured to marry her after 
obtaining her relatives’ consent; that, failing 
to sesure this he married her seeretly on the 
96th of January 1917 -bub has fever been 
allowed access to her owing to the opposition 
of her relatives; that her relatives have sinaa 
endeavoured to marry ber to another. MAM 
We, therétore, instituted this suit for restora. 
tion of eonjugal rights. The young lady 
joined her relatives in signing a written 
statement in which the plaintiff was dessribed 
as aman of bad sharaster who had been 
dismissed from the Railway serviee, The 
written statement admitted that they were 


eonains and the fact that the plaintiff was- 


intimately acquainted with defendant No. 1, 
Ib asserted that no marriage seremony had 
ever taken place but that the plaintiff had 
by duress caused defendant No. d to signa 
dosument in whieh she had admitted the 
performanse of the ceremony although; as a 
matter of fast, no ceremony had taken plass, 
The suit war eontested with bitterness, . The 
fasts, as found by the learned Munsif and 
the Additional Distriot Judge, are ag 
follows:—Ob the date alleged the plaintiff 
and defendant No, 1 undoubtedly recited to 
each other formule reduisite for a valid 
marriage. The parties being Shias the 
formule sre Shia formule, The aeknow- 
ledgment ‘nade by ‘deferidant No, 1 of the 
fact of marriage was & genuine 'avknows 
ledgment and was not obtained from “her 
by duress, Defendant No, 1, as is shown 
by her letters, was tenderly attashed to the 
plaintiff before the geremony took plaso, 
Her affestion for the plaintiff bas sontinned, 
but owing to pressure put upon her by 
her -mother and brother, she has in the 
Courts been compelled to profess an aversion 
whieh she does not feel, The finding is 





in ¢ cation 
wed by another and regular 

an, and no subsequent nikak having taken 
plaes, the suit was not maintainable, It is 
true that the plaintiff under sross-examina- 
tion admitted that, at the time when the oere- 
mony took plase between him and the 
defendant, he hadin his mind an intention of 
having a publie eeremony performed later 
with the, sonsent of his wife’s family and 
that he had not intended to sonsummate the 
marriage until that sesreamony was 
performed, This sirsnmstanss, however, 
san in no way invalidate the esremony. It 
is found that both the parties were adults 
and in fall possesasion of their faaluties, 
The bride at the time of the marriage was 
over 20 years of age. © Under the Shia 
Law ‘the presenee of witnessesia not nesessary 
in any matter regarding marriage; and if a 
marriage were sontrasted by the spouses 
themselves or their guardians ‘in private, if 
would be valid; even if there wera an in. 
junstion to seoresy, that would not invalidate 
it?” (Ameer Ali on Mubammadan Law, 
Volume II, 4th Edition, page 333). There 
ean be no doubt that the marriage was in 
the sorrest form, Thera is nothing in the 
Muhammadan Law whioh sountenanses the 
dostrina that a marriage whieh is a valid 
marriage ean be invalidated by the desire 
of the parties to have a more slaborate 
ceremony performed later, Hither the 
seremony was a good eeremony,in whieh 
case the marriags is a good marriage, 
or the eeremony is not a good e>sremony, 
in whieh ease there is no marriage,. There 
ia no provision in Shia Law fora ssremony 
whieh would sreate a marriage if afterwards 
ratified by-a-subsequént ceremony. Here ali 
the sonditions necessary for a valid marriage 
between Shias were somplied with. S9 
the parties are legally married. 

The seaond ground is: —“Bssansa the 
exereise of conjugal rights baing dapeadant 
upon the performanss of a sesond nikah, the 
suit should have been dismissed.” “ if there 
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sentatives brought on the resord as re- 
spondents failed to do so the appeal did not 
abate. I agree with the Judges who de- 
sided the Madras ease that the  striat 
literal oonstruetion of seetions 365 and 
366 in aseordance with the view of the 
Allahabad High Oourt would have un- 
fortunate results. If A imagined that he 
was the sole legal representative of an 
appellant it would bə unfortunate if he 
was prealuded from obtaining relief in so 
far as he was affeeted merely besaase 
another parson B was also a legal represen- 
tative. 

Bat if the words “legal representative” 
are held to mean all logal representatives I 
eannot see how the Civil Proesdure Code pro- 
vides for a distinetion onthe ground of the 
bona fide belief of some of the legal re- 
presentatives, It appears to me, therefore, 
that the words “legal representative’ cannot 
be sonstrued to mean all legal representa- 
tives. Taey must inslude any legal reprasenta- 
tive to whom the right to sue survives. 

This interpretation appears to me to be 
the natural interpretation. The words in 
Order XXII, rule 4, are similar to the 
words in Order XXII, rule 3, I do not 
think it bas ever been disputed that a 
plaintiff san get relief against a legal 
representative of a deeeased defendant even 
if another legal representative whom he 
has failed to implead exists. The result 
of failare to implead the sesond legal 
representative is at moat that he seannot 
got relief against him, 


The question to be desided in each ease 
is, whether the omission of one of the 
repressntatives is fatal to the suit or 
appeal. In the present ease ib is admitted 
that Narayan was a eo sharer of the field 
in dispute. He, therefore, had a right to 
prosesute the appeal so far as bis own 
share is eonserned. The appeal, therefore, 
mast ba heard on ths merits. The first 
Appallate Court must sonsider whether it 
should exersise its diseration given to it 
by Ordar XLI, rule 4, of the Oivil Pro. 
eelura Oode. If the exersise of this dia. 
erotion is refusad, the desrae of tha Firat 
Goart mast stand so far as the sharas of 
Narayan’s brothers ara seoncerned. L ra- 
varse tha daerea of the luwer Appoliata 
Qourt aud remand the ease for trial with 
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advertence to the above remarks. Oosts in 
this ease will be costs in the first appsal. 


G. R. D. 
Application allowed; 
Oase remanded, 


ALLAHABAD HIGH COURT, 
Sscorp Orvu, Aperat No. 127 or 1920, 
January 23, 1922. 

Present :~—~Mr. Justiee Ryves and 
Mr. Justiee Gokul Prasad, 
BEOHAN SINGH AND oturrs— 
Derenoanrs— APPELLANTS 
versus 
KISHUN LAL—P.uatxtirr AND ANOTHER— 


DEFENDANT— RESPONDENTS, 
Pre-emption—Liability of pre-emptor ta pay for 
tncumbrance created by vendee as part of sale cons 
sideration - Consideration— Compromise of suit— Per 
son no party to compromise not bound, 


One KE. sold a house to J. for Bs. 1,800 on 4th 
October 1914. The vendee paid Hs. 900 in cash 
and for the balance executed a mortgage of the 
same property in favour of K. on 6th October. B, 
and others sued to pre-empt the property making 
both the vendor and the vendee parties to the 
suit bub compromised the suit with the vendee 
alone for possession of the property on payment 
of Rs, 1,576 to the vendee, stipulating that they did 
not admit the validity of the mortgage but if it was 
enforced they would pay. K. sued to enforce the 
mortgage : 

Held, that the mortgage wasa part of the sale 
consideration, and that as the pre-emptor knew of 
the existence of the mortgage he was liable for the 
amount, 

Kamta Prasad v, Sohan Bhagat, 3 ind Cas, 782; 32 
A, 45; 6 A. L. J. 966, distinguished, 


b44 
BECHAN SINGH Y., KIGHUN LAL, 
A person who is no party to a compromise in a 


suit cannot be adversely affected by anything that 
the other parties chose to do behind his back. 


Seeond appeal against a deerse of the 
Distrist Judge, Bsnares, dated the 19th of 
September 1919. 


Dr. S. M. Sulaiman, Messrs, Peary Lal 
Banerjee and Harnandan Prasat, for the 
Appellants. 


Dr. Surendra Nath Sen, for the Raspond- 
ents. 


JUDGMENT.—The fasts ont of whieh 
this appeal sarissa are as follows. Oa tho 
4th of Ostober 1914 the plaintiff sold a 
house to Musammat Jillo, defendant No. |, 
for Rs. 1,800. It was stated in the sale- 
deed that outof the sonsideration money 
Rs. 900 was paid in sash and that a mort. 
gage of the house had been given for the 
balanse, It was quite slear that the son. 
sideration for the sale was the mortgages 
plus the balanee in eash. On the Sth cf 
Ostober 19!4 Musammat Jillo exeeuted the 
mortgage. Defendacts Nos, 2and 3, Bachan 
Singh and Bishnath Singh, appellants here, 
brought a suit to pre-smpt the sale and they 
made both the plaintiff and Musammst Jillo 
parties to it, That suit was somprowised 
between Musammat dillo, and the appellants, 
The mortgagee plaintiff was exempted from 
the suit. Aesording to that compromise it was 
agreed that Musammat Jillo should reseive 
in eash Rs. 1,375and it was stated that, 
although the appellants did not admit the 
validity of the mortgage whish bad been 
exeented by Musammat Jillo in favour of 
the plaintiff, nevertheless if Musammat Jillo 
was held liable on that mortgaga.they under- 
tosk topay whatever her liabilities might 
be, This, suit was brought by the plaintiff 
on his mortgage and he made Musammat 
Fillo the first defendant and Bechan Singh 


and Bishnath-Singh defendants Nos, 2 and 3. 


The main defence was, that the mortgage 
was not genuine and that, in any case, 
it was not binding upon the property, 
The first Oourt desreed the slaim in 
part against Musammat Jillo by giving 
a simple money deeree against her and 
disinissed it as against the present appellants. 
The judgmont of the Triel Court proceeded 
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shiefly on the oase of Kamta Prasad v. Sohan 
Bhagat (1), On appeal by the plaiotiff the 
Isarned Judge held that the oase of Kamta 
Prasad vy. Sohan Bhagat (1) was not ap- 
plisable to the facts here and in that opinion 
we agree, In that ease tte mortgage was 
exeented for a different debt altogether 
although both the sale and the mortgage 
were of the same date, Here we hold that 
although the mortgage was actually executed 
a day after the sale, revertheless the 
mortgage was a part of the eonsideration 
for the sale and must be ragarded as part 
of the same transastion. In this view 
the aaze of Kamta Prasad v. Sohan Bhagat 
(U bas no application, It must be remem- 
bered that the pre-emptors in this oase 
knew of the existenag of the mortgage 
besaues it was mentioned in the sale-deed 
under whieh they pre-empted. It was open 
to them as prudent men to see that the 
mortgage was paid off before the money 
which they paid into Oourt reashed the 
hands of Musammai Jillo. We sannot sea 
how ‘the plaintiff, who was no party tothe 
compromise, san be adversely affested by 
anything they ohose to do behind his 
bask. Inour opinion the view taken by 
the Court below is right, Wo, therefore, 
dismiss this appeal with costa inoludiog 
in this Court fees on the higher soale. 


Ja P. 
Appeal dismissed, 


(1) 3 Ind Cas. 782; 32 A45; 6 A, L. J. 963. 
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LAHORE HIGH COURT, 
Ogiminal Revision No. 793 or 1921. 
August 14, 1921. 
Presant:—-Mr. Justise Martineau. 
ALI HUSSAIN KHAN—Perritiones 
; versus 
, HARCHARAN DAS— RESPONDENT, 
Criminal Procedure Code (Act V of 1898), ss, 195, 


197, 439—Order under s. 197—Ezecutive order— 
: Revision—High Court, power of. 


The granting of sanction under section 197 of 
the Criminal Procedure Code is an executive act, 
and does not become a judicial one because the 
sanction is granted by a Court, or because the sano- 
tioning Court treats it as such. A High Court has no 
power to interfere with such an order in revision. 


Nando Lal Basak v. Miiter, 26 C. 357; 30. W. N. 539; 


18 Ind Dee. N. 8s. 1146, referred to. 
Grey v. North Western Railway Administration, 18 
P., R..1891 Cr., cited, 


Revision from.an order of the Distrist. 


Judge, Hissar, da‘ed the 16th: April 1921. 
Messrs. Curden Noad, Khadim Ali Shah and 
Iftikhar Ali, for the Petitioner. 
Mr, Jagan Nath, for the Respondent, 
JUDGMHNT.—The respondert, who is 
-a Vakil practising at Hissar, applied to 
the Distriet Judge of Hissar for sanetion, 


under sestion 197, Oriminal Prosedure Gode, . 


to prosesate. the petitioner, Sardar Ali 
Hussain Khan, Senior Subordinate Judge, 
for offences under sections 500,504 and 506, 
Indian. Penal QOode, in sonfestion with an 
ineident which ossurred while the petitioner 
was bearing a sase in bis Court on tha 
4th November 1920. The District Jadge 
ordered a notice to issue to the retitioner 
to show sausa why sanstion should not 
be granted, and the present application 
has been made for the revision of that 
order under sections 435 and 439, Oriminal 
Prosedures Code, 

. One of the objestions urged on behalf 
of the respondent is, that the order is an 
executive and not a judisial order, and 
that, therafore, the present application is 
not maintainable. In my opinion, this ob- 
_jestion -is sorreet. The granting. ;of sans- 
tion under sestion 197 is elearly not ẹ& 
judicial but an exesntive.-ast, where the 
authority -granting the sanstion is the 
Government,, and. itis difieult to see how 
. it-aan. assume a; differeht eharacter if the 
; panetion is, granted by a Court. ..Courts 
-gxersise exeoutive as well as judisigl fane- 


36 
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tions, for instanee, in imposing fines upon 
ministerial offisers under seation 36 cf the 


* Courts. Ast, 


There is a wide distinetion between the 
provisions of sestion 197 and those of 
section 195 in regard to the granting of 
ganation, Section 195 not only prohibits 
a Oourt from taking oognizanee of certain 
offences, except with the previous sanotion 
or on the somplaint of sertaic authorities, 
but lays down the nature of the sanetion 
required spesifying what it must sontain 
and what it need not sontain. In sestion 
197, on the otber hand, no partieular form 
of sanetion is preseribsd, and the session 
merely provides that no Oourt shall take 
sognizanee of a. eertain .olasa of offenses 
unless the sanetion of one of oertain 
specified authorities has been obtained. 
Farther, there is, no „provision in sestion 
197, as there is in section 195, by whieh 
a. aanetion given or refused may be revoked 
or granted by a superior anthority, and itis 
aleo noticeable that, whereas it is provided 
in sesfion 439 that the High Court may 
exercise -any of the powera eonferred .on 
a Oourt of Appeal by section 195, it eon- 
tains no reference to sestion 197, It war, 
in fest, held. in Nando Lal Basak y, Miiter 
(1) that, under the revisional powers son- 
ferred, by the Criminal Prosedure Code, the 
High Court has no anthority to interfere 
with an order ‚made by a subordinate Court 
granting or refusing sanction. under sestion 
197. 

It is sontended on behalf of the petitioner 
that, as the matter has been treated by 
the. District Judge as a judicial one, it 
oan be treated here also in the same way, 
and Grey v. North Western Railway Adminie. 
tration (2) bas been cited in this eonnee- 
tion; but I eannot agree with this sonten. 
tion. An exesutive proceeding does not 
bsaome a judicial proceeding merely beeanuse 
the Court regards it’as suoh, 

I hold, therefore, that this applisation 
oannot- be entertained and I dismiss it, 

iy Ke 

Application dismissed, 


9 26 C. 852; 30. W. N. 639; 13 Ind’ Do (y, a.) 
(2) 18 P, R. 1891 Cr. 
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PATNA HIGH COURT. 
ORIMINAL Revision No. 1 or 1622. 
January 24, 1922. 
Present:—-Mr, Justice, Jwala Prasad, 
BALKESHWAR SINGH—Patitiongr 
versus 
EMPEROR—Oprosirs PARTY. 

Oriminal Procedure Code (Act V of 1898), ss. 855 
(2), 3842— Warrant case—Summary triai—Eaamina- 
tion of accused, necessity of- Written statement, whether 
sufficient—Penal Code (Act XLV of 1860), s. 288— 
Conviction on different charge—Prejudice—Knowledge. 


When a warrant case is tried summarily the 
procedure to be followed is that prescribed for the 
trial of warrant cases—and, therefore, the memo- 
randum of the substance of the evidence of each 
witness must as provided by section 356 (2) be signed 
by the Magistrate. [p 547, col. 2.] 

A written statement filed by an accused person 
cannot take the place of his examination under 
section 342, Criminal Procedure Code. [p. 547, col. 1.] 


Raghu Bhumij v. Emperor, 68 Ind, Cas. 49; IP, 
L. T. 241l; 5 P. L. J. 420; 21 Cr, L. J. 705, referred to. 


Non-compliance with the requirements of section 
342 or 266, vitiates the trial. [p 547, col. 2 | 

An accused person is entitled to know with 
certainty and accuracy the exact nature of the 
charge brought againet him, and, unless he has 
this knowledge he must be seriously prejudiced in 
his defence. Where he is convicted on a charge 
different from that on which he is tried the nature 
of thecase made at the trial, the evidence given 
and the line of defence made are matters to be taken 
into consideration to decide whether he has heen 
prejudiced or not in the trial. [p. 548, cols, 1 & 2.] 

Mahomed Hossein v, Emperor, 22 Ind. Cas. 766; 41 
©. 148; 15 Cr. L. Je 180; 18 C. W. N. 1247 and 
Karali Prasad Guru v. Emperor, 85 Ind, Cas. 
G84, 44 O. 358; 200. W, N, 1075397 Cr. L. J, 424, 
followed, — 

Oriminal revision against an order of the 
Deputy Magistrate, Daltangunj, dated the 
28th November 1921. 

Mr. Decakt Prasad Sinha, 
tioner. ; 

The Assistant Government Advosate, for 
the Crown. | | 

JUDGMENT.—This Rule issued by a 
Division Beneh of this Court is dirested 
against an order of the Deputy Magistrate 
of Daltongunj, dated the 28th November 
1921, in a ease eonvieting the aceused of 
an offenee under sestion 457, Indian Penal 
Code and imposing upon him a sentence 
of three months’ rigorous imprisonment. 

The learned Vakil appearing on bebalf 
of the aeeused impngns the aforesaid eon- 
yistion and the sentenee upon the ground 
that the trial held by the Magistrate was 


for the Peti. 
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vitiated by eertainillegalities and irregularity: 
the first ground urged is, thatthe Magistrate 
omitted to examine the asoused under sestion 
342, Oriminal Prosedure Ocds, after the elose 
of the proseention evidenee and before the 
aceused was called upon to enter into his 
defenee. 

The learned Vakil has referred to the 
sertified eopy of the resord of the sase 
prepared in the iorm “kept under sreetion 
263 of the Code of Criminal Prosedure,” and 
soctends that from the eopy it does not 
appear that there was any plea of the 
aseused reeorded, far less that he was 
examined under sestion 342 of the Code. 

The origina] record does show that the 
accused's plea was resorded inthe solumn 
headed “The plea of the accused and hia 
examination (if any)? Tbe heading and 
tte enlry made by the Magistrate in this 
solumn appear to have been omitted on 
tl e sertified eopy granted to the acauzed fled 
slong with tke application to this Court. 
The certificd copy contains the solumns both 
kefore erd after tke aforesaid solumn relat. 
ing to the plea of the aceused and hia ex- 
amination, The sopy was applied for cn 
the lih Desember and was granted tn 
the 21st Desember. It is not possible ‘to 
find out the reason how this .omission: of 
this impor(ant solumn -in the sopy granted | 
to the aseused oceurred, Thie, however, is 
a matter for the Magistrate to erquire and 
investigate. : must take the record as it 
is and hold that the plea of the assused 
and hia examination was resorded in the 
appropriate solamn, The entry in that 
eolumn runs as follows: 

“The aesused says I bave not eommitted 
any offense and the case -ia false. I sannot 
say why the somplainant has brought this 
false oase, { would file the written state- 
ment”,.....uater, a written statement was 
filed for the saecused. 

There is nothing enelosed with this 
record: to indisate when the aesused was 
examined, namely, whether before or after 
the eloge of the proseeution ease. This 
entry is not dated. After the salose of 
the proseaution evidenese the Magistrate's 
signature appears at the end of the last 
witness for the proseeution and is dated 
the 16th November 1921, Thereafter, the 
entry of the Magistrate on that date is 
“Evidensə for the proseention elosed. The 


» et 
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aeeused is not ready with his evidenuse 
and wants his witnesses to ba summoned 
.. Summon the above-named witnesses for 
the 28th November 1921, The aeeused on 
bail as before. All proseaution witnesses 
dissharged,” 

It appears that a written statement on 
behalf of the ascused was filed on that 
very day, as is mentioned in the eclumn 
referred to above relating to the plea of 
the assused and hia oxaminstion. 

It has been. settled by authorities that 
a written statement filed by an aooused 
person sannot take the plasa of his 
examination under sestion 242, vide the 
ease of Raghu Bhumij v, Emperor (1) and 
the desisions referred to therein, therefore, 
_ the written statement filed by the asonsed 

in the persent sase sould not absolve the 


responsibility of the Magistrate to examine . 


the aesused under seation 342 of the 
Oode. The note made in the solumn re- 
ferred to above only shows that, first, the 
aosused was examined and his plea was 
recorded, and, afterwards, the written atate. 
ment was filed by him. [6 does nok 
appear that he was examined after tha 
slose of the prosesution ease. The learned 
Deputy Commissioner, in his letter No. 
179, dated the 12th January, addressed to 
the Assistant Registrar of this Court, 
refers, in paragraph 2, to the explanation 
given by the Trying Magistrate to the 
effeet that there is a aolumn in the sum- 
mary trial form, headed “The plea of the 
aseused and his examination (if any)” in 
_ whieh the full statement of the asoused, 

after examining’ the prineipal proseeution 
witnesses, was resorded, adopting the pro- 
eedure of the warrant sase, Thus, the 
Trying Magistrate sontends that this ground 
does nob seem to prevail, 


But the statement of the asoused in 
the aforesaid solumn was resorded after 
examining the prineipal proseeution wit- 
nesses; the Magistrate does not say after 
all the proseeution witnesses, The law 
requires that the examination of the as- 
eused should fake plase after the olose of 
the prosecution evidenee and before the 
ascused is ealled upon to enter into his 


(1) 68 Ind, Cas. 49; 1 P, L, T. 244; 5P. L. J. 
430; 21 Or, L. J, 705. 
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defansa, vide Raghu Bhumij v. Emperor (i), 
.Sura) Pandey v. Emperor (2). The offenee 
for which the asoused was boeing tried was 
that triable in a warrant oaase and, therefore, 
the proeedure for warrant eases would 
apply to the trial of the ease though a 
summary one under sestion 262, Criminal 
Prosedure Code, it was pointed out in esse 
of Mehomed Hossein v. Hmpesror (3) that 
the examination of the aesused under 
section 342 is mandatory, Therefore, 
in the absence of anything on the reeord 
to show that the requirements of seotion 
342 were somplied with, and in view of 
the explanation of the Trying Magistrate 
‘referred to above, I hold that the trial is 
vitiated onassount of the illegality referred 
to above, The resord prepared in the sase 
is farther defeative, iaasmush as the memo: 
randum of the aubstanses of the evidenes 
of aash witness has not been signed by the 
Magistrate as is required by sestion 264 of 
the Oriminal Prosedure Code, That seation 
presaribes the mode in whieh the reeord of 
the evidense of witnesses should bə pre- 
p3rad in summary trials in eases of the 
offenaes mantioned in sab-ssstion (1) of 
sestion 260, slauses (b) to (m) when tried by 
a Magistrate of Firat and Seeond Class, 
The offense in the present saga was one under 
sastion 457, Indian Penal Oode, whish is 
ona of- the sestions mentioned in ssstion 
261 (1) of the Oriminal Proaedure Onde. 
Clause (1) of seetion 355 says that 
the Magistrate shall makea memorandum 
of the substansa of the evidenaa of eaeh 
witnsss as the examination of the witness 
prosseds. This, the Magistrate has done in the 
present aaso. He has prepared a memoran: 
dum of the evidenss of each witness but he 
has not signed the said msemorandam ss is 
required by elause (2), of the sestion, whieh 
says: “Susk memorandum shall be written 
and signed by the Magistrate with his own 
hand, and shall form part of the reeord,” 

It has been held that non-somplianee of 
the raqairements of sastion $55 canstitutes 
an illegality whish must vitiate the trial, 
Bat for the aforesaid illegalities arising 
out of the non- somplianse of sestions 352 


(2) 58 Ind. Cas, 521;1 P. L. T., 641; (4920) Pat. 


281; 21 Cr, L. J. 798. 
(3) 22 Ind, Cas. 766; 410, 743; 16 Or, L. J, 190, 


18 0, W. N. 1247. 
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and 355 the record prepared by the Magis» 
trate appeara to be very sareful and somplete, 
He has resorded in sufficient detail the evi- 
dence of all the prosesution and defenes 

. witnesses and it is, therefore, to be regretted 
that the aforesaid errors should have been 
sommitted soas to vitiate the eareful trial 
held«by him. 

‘ The learned Wakil on behalf of the 
aseused then submits that the sonviotion 
of the ‘aseused under. section 457, Indian 

Penal Oode is bad, inasmueh as the 

“- Magistrate has found that the proseeution 

- failed to establish the intention with whieh 
the honse trespass was sommitted by the 

> aseused, namely, for the purpose of sommit- 
ting theft, and, eonsequently, it was not open 

‘to the Magistrate to sonviet the aeensed 

--of an altogether different intent, namely, to 
seommit adultery. 

The ease of the somplainant was, that the 
-ascused had entered the house with a view 
‘-§0 sommit theft, and he sought to prove 
-it by showing that the granary was broken 
-and some grains were lying near him. He 
' further sought to support his sase by the 
- prosesution witnesses. ln the eross-examina- 
«tion on behalf of the acenaed, it was 
~- suggested that the somplainant was displeased 
. with ‘the aogused fora suspicion of having 

illisit eonnestion with the wife of the for- 

-mer, and that he had threatened the asous- 


ed to implieate him in a false case. The 
- prosesution denied the suggestion. In the 


- sireumstanees of the sare, the Magistrate 
same to the conclusion that the intention 


-of theft with whish the acoused was eharg- ` 


-ed was soneealed by the prosesntion and 
that the real intention of the aseused was 
- to garry on an intrigue with the wife of 
the somplainant. The reasons given by the 
Magistrate for eoming to the sonelusion 
- appear to be sound; but the question 18, 
whether the assused could be eonvieied of a 
- different intention than the one of whish he 
was charged. Seetion 238, Oriminal Pro- 
eedure Code, empowers the Magistrate to 
sonviet the seeused of a different eharge 
. > from what he was originally acensed of, 
provided the saescused was not in any way 
prejudiced by the sonvistion on the new 
~gharge, In the ease of Karali Prasad Guru 
y. Emperor (4) it was‘ held “that” ‘the 
(4) 85 Ind. Cas, 984; 44 O, 358; 20 O. W, N, 1076; 

17 Cr. Lu Ja 424, 
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aegusad was not prejudised, inasmueh as 
the aeoused himself definitely set up the 
plea of having entered the house on aseount 
of previous intrigue and upon the invita- 
tion of the widow who was osoupying the 
house in question, Mookerjee, J., fully 
resognised the proposition laid down 
in the ease of Bshert Mahton v. Quean- 
Empress (5) that “an asoused person 
is entitled to know with sertainty and 
aceurasy the exaot nature of the charge 
brought against him, and, unless he has this 
knowledge, be muat be seriously prejudised 
in his defense, ” and, following the dictum of 
Coush, O. J. in Reg. v. Govindas Haridas (6), 
that the nature of the sase made at the trial 
against the prisoner, the evidense that was 
given and the line of defenee set up by him, 
are all matters to be taken into sonsideration 
His Lordship held in that ease that in the eir- 
sumstanees of the sase and sonsidering more 
partisularly the defenee cet up by" ‘the 
aasused and the evidenee produeed by him, 
the assused was not atal) prejudieed. 

in the present ease the proseention aon- 
sealed the intention and when opportunity 
was given to it by suggestions made in the 
erose examination it still refused to asdept 
the suggestions. The’ aseus3d did not admit 
that he had entered the house. He pleaded 
alibi and he denied the oseurrence altogether, 
He simply suggested that the sase was falsely 
lodged againet him on aosount of the suspi- 
sion by the somplainant that the aseused 
wes earrying onan intrigue with his wife, 
Therefore, upon the oase of the prosesution, 
and on the line adopted by the defense, 
the accused oonld not be said to have any 
knowledge of the sharge of whish' be has now 
been sonvisted, namely, of having entéred the 
house with the intent of seommitting adul- 
tery. This was thé view taken in an exactly 
similar -oase in Makored -Hossein v. 
Emperor (3). The observations made in that 
@ase are so appropriate that L am tempted 
to’ quote in extenso: “Then, again, the-eharge 
was with ‘intent to sommit theft, as alleged 
by the prosesution in their evidence, and in 


“ their ‘evidenee they ‘did not aver that there 


was any other reason “for the house-bresk. 
ing, It was the defenee ‘whieh tried to 


(5) 11 0. 106; 5 Ind, Deo. (N. s.) 829, 
(6) 6B, H. C, R, 76 Cr, 
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elisit from tho prosesution witnesses that there 
was some familiarity between the aseused 
and a woman in the somplainant’s house, It 
is, therefore, on tbe defense that the sonvia- 
tion rests and not on the prosesution. There 
ean be no doubt that, when the learned 
Magistrate found that the obharge of 
theft or the sharge of house-breaking 
with a view to sommit theft, broke down, 
and it appeared that there was another 
objest, it was his bounden duty to have 
giyvan the aceused noties of that by drawing 
up asharge olearly stating what it was that 
he was aceused of doing, The trial appears 
to us io have been vitiated by these errors, 
and the sonvistion and sentense are,therefore, 
set aside,’ 

The question then arises as to whether a 
re- trial should be ordered. Herein also | 
would adopt the views of their Lordships in 
the sase referred to abova: We do not 
order a re-trial beeause the acoused has 
already been 21 days in jail, and we sonsider 
that is saffisient to meet the ends of justice 
in this sasa.” In the present ease the 
asoused has been in jail for two months and 
he was senteneed only for three months. 

The petis sioner. will ‘be released and set at 
liberty. 

M, Le Oonviction set aside, 


Gee er 


MADRAS HIGH COURT.!ì 
ORIMINAL Revision Oase No, 867 or 1920. 
ORIMINAL Reviston. Petition No, 297 oF 

1920. 

Desember, #0, 1920, 
Presenf:—Juaties Sir William. Ayling, Kx, 
and Mr, Justiee Coutts-Trotter, 
MUHAMMAD IBRAHIM SAHIB--~ | 
PETITIONER 
cereus, 


SHAIK DAWOOD—Rasporpent No. 1. 

Penal Code (Act XLV of 1860), s. $28, prosecution 
under—Death of person hurt, whether causes abatea 
ment of prosecution—Probate and Administration Act 
(V of 1851), s. 89, effect of, on criminal proceedings— 
Criminal. Procedure Code (Act V of 1898), ss. 196 
to 199, prosecutions under—-Abatement, 

A criminal prosecution — section 323, Indian 
Penal Code, does not abate by, reason of the death of 
the person hurt, [p. 650, col. I.) 

Section 89 of ‘the Probate ‘and “Administration 
Act: has no reference to criminal prosecations but is 
confined to civil actions only. [p 650, col 2.] ` 

Rama Nand v. Emperor, 40 ind. Oas, 1903; 26 P, 
B. 1917, Cr; 13 Or. L. J, 633; 84 P, W.,.R, 1917 Or. 
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and Labhu v, Emperor, 52 Ind. Cas, 797; 25 P. R, 
19:9 Or; 20 Or. L. J. 717, dissented from, 

Ganesh Narayan Sathe, In re, 18 B. 600; 7 Ind. Dee. 
(N. 5.1 897, Emperor v Sultan Singh, 4 Ind. Cas. 
24; 81 A. 606; 6 A. L. J. 837; 10 Cr. L. J. 478 
and Gangamma Dor ayya, In re, 2 Weir 418, relied on. 

The right to institute criminal proceedings subject 
to certain limitations contained in sections 196 to 
199 of the Criminal Procedure Code, is common to 
any person cognizant of the commission of the 
offence and does not exist merely in favonr of 
the person injuriously affected by the offenac. [p. 
56, ool. 2.] 

Quere-—Whether even in cases falling under 
sections 193 to 193, Criminal Procedare Code, the 
death of the complainant after the institution of 
the proceedings causes any abatement, 


Petition, under sections 435 and 439 of the 
Code of Oriminal Prosedure, 189E, praying 
the High Court to revise an order of the 
Stationary Sesond Olass Magistrate, Nega- 
patam, in Calendar Case No. 387 cf 1919, 

FACTS appear from the judgment. 

Mr 8.K. Jayarama Iyer, for the Petitioner. 
—~The Magistrate erred in slosing the ease 
without pronounsing a judgment of sonvis- 
tion or asquittal, Seetion 89 of the Probate 
and Administration Ast does not apply to 
sriminal proseedings. The death of the 
complainant will not sause the proseedings to 
abate, Oriminal prossedings, generally, ean 
be started by any person generally sognizant 
of the fasts, There is no qoestion of the 
offenae being sompoundable or otherwise. 
See Ganesh Narayan Sathe, dn re (1), Emperor 
v. Sultan Singh (2) and Gangamma Dorayya, 
In re (8). The desisions relied on by the 
lower Court, Rama Nand v. Emperor (4) and 
Labhu v, Emperor (5), are not sound law. 

Mr. V. Narastmha Atyangar, for the Rs- 
spondent, first aseused, relied on the rulings 
of the Panjab Ohief Court reported as Rana 
i v, Emperor (4) and Labhu v. Emperor 

5). 

The Publis Prosesutor, for the Crown. 

JUDGMENT. 

AYLING, J.—In this ease the Polise pre- 
ferred a oharge-sheet against two persons, 
Shaik Dawood and Muhammad Aba Baker, 
for offenses under seation 304A or 325 of 


(1) 18 B. 600; 7 Ind. Deo. (N. 8.) 397 

(2) 4 Ind, Cas, 24; 31 A. 606; 6 A. L. J. 882; 10 
Or, L. J. 473, 

(8 2 Weir 418. 

(4) 40 Ind. cas. 1003; 28 P. R. 1917 Or; 18 Or, L. 
J. 688; 3L P. W. R. 1917 Or. 
r (5) 52 Ind, Oas, 797; 25 P. R. 1919 Or; 20 Or L. 
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the Indian Penal Ocde by beating one Sultan 
Marakayar and aausing his death. The Magis- 
- trate, after hearing the proseeution evidence, 
held that death was not the result of the beat- 
ing and framed a sharge under seation 323 of 
the Indian Penal Oodeonly, Aeeused entered 
on their defenes and adduced evidenee, 
After the slose of the defense svidence the 
defense Pleader drew the Magistrate’s atten- 
tion to a ruling of the Punjab Chief Oourt 
reported as Tabhu v. Emperor (5), and 
argued that, owing to the death of the person 
injured, the sharge against the aeaused must 
be held to have abated, The Magistrate aa- 
septed this sontention and slosed the. case 
without resording any judgment of sonvistion 
or acquittal, 

The present revision petition is filed by one 
Muhammad Ibrahim Sahib, son in-law of the 
deceased Sultan Marakayar. He was examined 
as fourth prosesution witness in the case; and 
it was he who reported the ceeurrence to the 
Village Munsif and to the Police (vide 
Exhibits O and D) on 18th February 1919, 
the day after the oseurrence, Saltan 
Marakayar died on 20th February 1919, 
The Polise sharged the oase on 2lat Maroh 
1919, 
` Jt was found impossible to serve the sesond 
assused, Muhammad Abu Baker, and with 
the sonsent of the petitioner, the petition in 
so far as affested dim was dismissed on 29th 
Ostober 1920, It remains to sonsider what 
orders should be passed as regards the ease 
against the firat assused, Shaik Dawood. 

With all respect to the learned Judges of 
the Punjab Chief Oourt who have held 
otherwise in Rama Nand v, Emperor (4) 
and Labhu v. Emperor (5), I must dissent 
from the view that a eriminal proseantion 
under gestion 323 of the Indian Penal Vode 
abates by reason of the death of the person 
hurt. It appears to be based on what ssems 
to.me a mistaken reading of, seation 89 of 
the Probate and Administration Ast (V of 
1881) whieh runs thun:— “All demands 
whateoever, and all rights to proseante or 
defend any suit or other proeseding, existing 
in favour of or against a person at the time 
of his decease, survive to and against his 
exeeutors or adminstrators exeept causes of 
astion for defamation, assault as defined in 
the Indian Penal Oode, or other personal in. 
juries not causing the death of the party, and 
except also gases where, after the death of 
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the party, the relief sought sould not be 
enjoyed, or granting it would be nugatory.” 

The provision has no referense to sriminal 
proseeutions but to siwil astions only, The 
right to institute eriminal proeeedings, 
subject to eertain limitations eontsained in 
sestions 195 to 199 of the Oriminal Pro- 
sedure Code, with whieh we are not sonserned 
in this. ease, is eommon fo any person 
sognizant of the sommission of the offense, and 
does not exist merely in favour of the person 
injuriously effested by tke offenee. The 
word “proseente” whieh oesurs in the res- 
tion implies no eonneetion with sriminal 
proseedings, but is used in the same eense 
as in sestions lt and 16 of the Limitation 
Ast, The use of the term ‘sanse of astion”— 
a phrase unknown to the Criminal Law,—is 
slearly indisative of the seope of the sestion. 
Sestion 89 of the Probate and Administration 
Ast being inapplicable, it makes not the 
slightest differenss whether the offense is 
sompoundable or not. 

This is in ascordanse with the views ex- 
pressed in Ganesh ‘Narayan Sathe, In re (1), 
Emperor vy. Sultan Singh (2), and by this 
Court in Gangamma Dorayya, In re (3). 

I have already referred to the provisions 
of sestions 195 to 199 of the Oriminal Pro- 
eedure Oode as provisions with whish we 
ara not now eoneerned, but I wonld not be 
understood as suggesting that the death of 
the somplainant after the institution of the 
proeeedings eaused any abatement even in 
sueh gasos, It was held by this Oourt in 
Gowdar Kotra, In re [High Oourt Proceedings, 
13% July 1869] (6), that in a ease of 
oriminal proseeution for adultery the death 
of the husband after he had instituted the 
prosecution did not eause the prosesution to 
abate. 

I would, therefore, direot the Magistrate to 
reatore the ease to his file and to dispose of 
it assording to law, as against first aoousod 
Shaik Dawood. 

. Oourra Txorres, J.—I entirely agree, and I 
only adda few words of. my own beeause 
there are two reported desisions of the 
Punjab Ohief Court whieh sountenanee the 
view that seetion 89 of the Probate and 
Administration Aet (V of 1881) applies to 
6riminal ar well as to sivil prosesdings. My 
Lord has pointed out several sonsiderations 
that appear to me eampletaly to dipsa of © 


(6) 4M. H. O, Re App. (uy) 56; 2 Weir 235, 
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sush a sontention; but there isa further one 
which reduees it toa positive absardity. By 
the sestion all rights to prosecute or defend 
any suit or other prosesding, * * * * survive to 
and against his executors or administrators” 
with eertain defined exseptions. So that, 
if the Punjab view is eorreet, an exeeutor 
or administrator san be put in the dosk to 
answer for the eriminal aots of his testators 
| This, of sourga, aannot have been pointed ont 
to learned Jaodges, bnt it ought to hava 
occurred to the reportera who put thse 
desisions in the volumes of reporte, and who 
had ample leisure to eonsider what was 
involved in them. With six High VUoartr, 
overburdened with work, putting forth a 
haavy ontturn of judgments whish they have 
. n> time to sonsider at length exesept in 
osos of special importavee, soma reaponsi- 
bility of diserimination ought to rest on the 
reporters as to what they seleat for pnblisa- 
` tio.*, The present indiseriminate rystem 
of reporting everything throws an ununeses- 
sary burden on both Banah and Bar and these 
eases soom to me to afford a signal: instanee 
of the misehief. 
M. O P. 

8 Petition allowed, 


“#NoTr,—We would fain have discussed, rather 
elaborately, the broad issue as to the responsibili. 
ties of Reporters raised by Mr. Justice Coutts 
Trotter, but, as the pages of “Indian Cases” do 
not appear to be a proper place for such a 
discussion we consider it sufficient to reproduce here 
a fow sentences from a local Newspaper, “the Civil & 
Military Gazette,” dated the 28th August 1921, in. 
spired, as it would appear, by the very same remarks 
of the Honourable Judge :—‘Tt is well-known that a 
judgmént of a High Court, whether in a case of 
special im portance or otherwise, and whether publish. 
ed or not, serves as a precedent which the lower 
Courts are bound to follow, and this predicates that 
all judgments give expression to the deliberate 
opinions of the Judges,..........cccss cere MY, Justico 
Coutis-Trotter himself says that the Punjab Judges 
probably went wrong because Counsel did not point 
out to them a certain argument. Yot he expects 
the reporter to arrive at this without any such aid, 
Is it not asking a little too muoh of a reporter to 
sit in judgment upon the judgments of the learned 
Judges and to have to consider whether the case 
has been correotly decided or not.?.,........0008 ose The 
Reporter’s selection of cases for publication must 
surely be confined to consideration of whether the 


judgment is of interest or lays down something new- 


or'snoh like.” —[Hd.] 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Qerminat Apprication No, 106 or 1921, 
September 1, 1921. 
Present:—~Mr, Daniels, J. O. 
BHAGWAT PRASAD AND oTans8— 
Acousep—APPLICARTS 
BENANG 


EMPHROR—Oompcatnant. 

Criminal Procedure Code (Act V of 1898), ss. 169, 
110—Substantive offence not proved—~Discharge— 
Proceedings under 8. 110—Hvidence of commission 
of substantive offence, admissibility of. 


A. High Court always looks with suspicion on cases 
where proceedings under section 110, Criminal Pro- 
cedure Code, are started against a person after the 
Police have failed to procure evidence against him 
on a charge of a substantive offence. Section 110, 
Criminal Procedure Code,is not intended for furnish. 
ing the Police with means of detaining persons 
against whom a definite charge has been made but 
broken down. [p. 552, col. 2,] 

Aceused was arrested on suspicion of being con. 
éerned ina dacoity, but discharged under section 
169, Oriminal Procedure Code, for want of sufficient 
evidence. He was re-arrested under section 55 of 
that Code, and proceedings were started against 
him under section 110 of the same Code wherein 
the Police put in evidence of his participation in the 
decoity : 

Held, that the evidence was inadmissible, and 
that the conviction based on it must be set aside 
inasmuch as if the evidence was sufficient to prove 
the participation of the accused in the daooity, he 
should have been brought to trial for that offence, 
and if it was not, the Court had no right to allow 
it tobe brought into prejudice its mind against 
the — in his trial for bad livelihood. [p. 562, 
col. 2. 

Applisation against an order of the Dis- 


` triat Magistrate, Partabgarh, dated the 23rd 


July 1921, eonfirming an order of the Magis- 
trate of the First Olasa, Partabgarh, dated 
the 12th July 1921. 


Mr. H. K. Ghose, for the Applisants. 
The Government Pleader, for the Crown, 


JUDGMENT.—In this sass five persons, 
Bhagwat Prasad, Sitladin, Bhagwandin, 
Bhagotidin and Maharajdin, apply for rəyi- 
sion of an order binding them over under 
section 110, Oriminal Prosedure Coda, 
They were bound over by a Deputy Magia- 
trate, whose order has bsan upheld by the 
Distriet Magistrate, on appeal, They were 
tried jointly with one Onkar whose assosiatas 
they are said to be. This Onkar is undoubt- 
edly a bad sharaster and he did not appeal 
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rom his sonvistion. The present applisants 
wore ‘arrested’ on suspision of being eonsern- 
ed in a dasoity eommitted against one Chokh 
Lal in Merah last, They were dissharged 
by the Polise under sestion 169, Oriminal 
Procedure Oodo, as ‘there was non evidense 
suffisient to provo their participation: in ‘the 
dasoity, They were immediately re arrested 
under sestion 55, Crimiral Proeedure Oode, 
and the pregent' preeeedings ‘started against 
them,- This Oourt, and; -indeed every: High 


Court, always looks with grave suspision on. 
started © 


eases in whieh proseedings are - 
against an sesused besause the Polise have 
failed ‘to“proetire evidetica~against' them’ on 
a oharka of aubsthntiva offense. The bad- 
mashi seofions were not intended ‘for farnish- 


ing: the: Poliae-with the -means of detaining - 


persons‘ againss ‘whom:a définite ! sharge*has 


been’ made “but ‘has ‘brdkeni down." In this” 


sase the evidense of the Sub- ‘Tuspedtor (Py 
W. No; 1) establishes that these people: were 
not‘known’té the ‘Police'as’bad ‘characters’ 
up'to-the tizio of ‘thé desoity on Chokh’ Lal, 
They had never been undér suryeillanog6 ‘nor 
bad- history sheets been opened: in respest' 
of‘them;: Indeed, one’ of them, Bhag waindin, - 
was employed as Obowkidar, and was only” 
dismissed - in- ednsequensa” ‘of hia being” in. 
plicated in the daasity, Theaé™ fasts should ° 


have made the Courts below very ‘eautioas in‘: 
assepting evideres thatthe accused ‘bora’ the" 
gonéral ‘réputation of thieves and bad oharao- 


ters prior to their arrest, In this ease the 
Courts have actually assepted evidenss of their 
alleged participation in the dasoity as forming 


an important elementin the case against them ' 


under section 110, Nine of the proseention 
witnesses, P. W, Nos. 2 to Band P, W, No, 24, 
were aalled for no other purpose than to prove 
that the assased were sonserned in tha dasoi. 
ty. It is-:nesdless to gay that this evidenas 
should have been wholly exsluded. If it was 
suffisient to prove that the asaaaed took part 
in the dassity they should have baen brought 
to trial for that offenes, If it was insu ffisient, 
as’ it evidently was; the Courts had-no right 
to allow it to be brought in to prejudices 
their minds on a trial for-bad ‘livelihood, 


This evidenss: has eertainly-inflaensed the `’ 


minds of both: the Daputy Magistrate, and 
the District Magistrate and its admission 
would in itself-bs a suffisient ground for 
setting aside ths oonvistion of the 
assused} * . * * * I 
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ascordingly allow the applisation and eet 
aside the orders of -the Courts- below, The. 
ascused, if in jail, will be released and the 
bonds and sureties, if-exeeuted, will be oan- 
celled, 
N. K, | 
Application. allowed, 


PATNA HIGH OOURT. 
Carmina Raviston No, 568 or 3921, 
~ Jannary 16, 1922, 

Present :— Mr, Juatios Jwala Prasad, 
MOHAMMAD ISHAQ AND OTHERS—— 
PETITIONERS 
Versus 


EMPEROR—Oppostre PARTY, 
Oriminal Procedure Code (Act V of 1898), s. 355, 
~—Summary trial—Deposition of witnesses, reading of. 


In a case triable summarily, the dieposition. of the 
— need not be read over to them. [p. 653, 
coi, l, 


Oriminal revision against an order of the 
Sessions Judge, Bhagalpore- 

Mr. S. P, Eose; for the Petitioners: 

Mr. Manohar Lal, for the Opposite*Party, 

JUDGMENT.— The four- petitioners have 
been- sonvieted- under. sestion’ 323, . Indian 
Peral Oode, and‘sentensed-to’ Paya fine’of 
Rs:'40 easb, The ‘learned: Vakil on behalf 
of the petitioners urges that-the sonvieticn> 
is' bad, -firatly, beeause- the -aesused shovld. 
not- have ‘béen tried? summarily; sesondly, 
beganse the: depositions- of’ the” witnéaxes 
were not read ‘over to ‘them, and,’ thirdly, 
beeause the eyidenee-.of the -alsbi on bebalf 
of the’ petitioner No; 3: Sadullah- was-not 
oonsidéred, 

The petition of eomplaint  alearly’ dis- 
eloses an-offence--under seetion 323, Indian 
Penal: Oode, although’ aestions 147 and ` 447, 
were mentioned, The Magistrate, therefore, 
suiimonied “the pétitioners under -seetion 323, 
Indian Penal Oode, only. 

The offense same under sestion"323 only 
whieh is triable summarily, vide seetiog 
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260; anb-elanse..1 (c) of the Code:of Orimiral 
Proeedure. . 

On tke 22nd of Angnat,.the -date fixed: 
for the -examinaticn of. the. witnesees, a 
petiticn was: filed: cn. behalf of the aceused 
admitting that the eate -was{riable summarily 
and praying that, in view of the :faot; that 
the dispute related. to the land,.the asoused 
esould be tried im a-regular way. The- 
Magistrate refused (his petition onthe 
ground that the cace was purely of mers 
git, Though there was a dispute soreerning< 
land, yet the -cesurrense took plase ‘when 
a. Panehsyat was salled in order to settle: 
the dispute and atthe time nothing was. 
pending in ocnnestion with the land, There - 
was nothing in the sharaster of the dispute - 
betwsen the. parties which rerdered it 
desirable that the: ease should not have: 
been tried summarily and, therefore, sube: 
section (2) of seetion 260 did rot apply.. 
The tzial wae, therefore, not illegal or. 
irregular. l 

As to. the: sesornd ground,. a referense be: 
made to section 355 of the Code of Orimi- 
nal: Preeedure whish'does not require.tbat 
the.eviderse of witnesses should be- read: 
over to-ihem. in. earte triable. summarily, 
Seetion 260, whioh.requires the -evidence to: 
be read over to the witresser, applies only 
to sections 356 and 357 and does not apply: 
to sestion 355, This eontenticn also ie, there- 
fore, unsubstaniial, 

As to the third ground, true, the peti- 
tioner No. 3 examined two witnesees for. 
defense, The first witness expressly stated 
that. ke kadno personal knowledge as to 
where the accused Sedullah was on the 
date of occurrence (7th of July 1921),. 
Similerly, witress No. 2 stated that he 
eould not- give the date of serviee of Court 
procesa on Musaddi Mandal. This evidense 
was not at allan-evidenee of alzbi, It does 
rot appear from. the jndgment of the t es- 
sions Judge that any referense to the alibi 
evidence was made before that Oourt in. 
argument, This eontention is aleo over- 
ruled, 

The result ie, that the appliestion is dis» 
miesed, 

: Application dismissed, 
M. L, 
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UPPER BURMA JUDIOIAL COMMIS.. 
S1IONER’s COUKT. 
CRIMINAL MISCELLANEOUS Oase: Na, 20 
cx 1921, 
September 29, 1921. 

Present: —Mr,Saunders,.d.-O. 
JAGANATH KAHAR—Appticant 
versus 
EMPHROR— 

Court Fees Act (VII of 1870), s. 19, ch svii— 
Application for bail by Advocate—Fiscal Statutes~ 
Interpretation. 


“An application for bail signed only by the Ad- 
yocate of a prisoner is an application made by the 
prisoner himself and, under section 19, clause xvii 
Court Fees Act, does not require to be stamped. 


Kali Prosad Banerji v. Gisborne and Co., 
10 C.6!; 13 0. L. R, 166; 5 Ind, Dec, (x. s.) 42, 
relied upon. 

The Court Fees Act deals purely with fiscal matters 
and like, all other Statutes imposing pecuniary, 
burdens or encroaching upon or qualifying the 
rights of the subject, must be interpreted in favour 
of the subject, 

Mr. D. X. Mitter, for the Applieant. 

Mr. R. GQ. Atyangar, for the Crown. 

JUDGMENT,—TLbe applicant in.this ease 
was arrested by the Police: upon a sharge 
of theft and: while in eustody:he applied 
by his: Advosate tothe Magistrate for bail, 
The petition for bail was signed by the; 
applieant’s Advoseate. and was unatamped. 
The Magistrate then resorded the following 
order:— 

“This application must be stamped. as 
it is not eovered by sestion: 19, slause 
xvii, of the Stamp Ast as it is presented by 
the Advocate on bebalf of the person in 
duress, 

The referenge should, of sourse, have been 
to the Ocurt. Fees Ast of 1570.. The appli- 
eant by his Advocate ocmes to this Oonrt 
in revision on the ground that the Magis- 
trate was not justifed in rejeoting his appli- 
sation as requiring a stamp. It is urged 
that an application made by the Advosate 
of a prisoner in durees or ander restraint 
is -an applisation made by. tke prisoner 
himself. I am cf opinion that this view- 
is eorreet, It is suggested that if it had 
been the intention of the framers of the 
Court Fees Act to exempt applisstions 
made by the. Advocate.for a, prisoner, this 
would Lave appeared. in the. Ast: by -the- 
addition of the words “by or on behalf of 
the (prisoner” in elause xvii, seetion 19, or by 
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some similar addition of words, But the 
Court Fees Aot in an Ast dealing with 
purely fiseal matters, and-the rule of eon- 
etruotion adopted by the Oourts in England 
that Statates imposing peeunisary burdens or 
eueroashing upon or qualifying the rights 
of the subject must, in eases of doubt, be 
interpreted in favour of the subject, is one 
whieh may, I think, be properly applied in 
this eountry. There is no doubt, moreover, 
that in this Court it has been the practise 
to aseept applications by Advoeates on behalf 
of persons in oustody within the meaning 
of seotion 19 elause xvii, without a Court- 
fea and I think it should be sassepted as 
the established prastiee. A similar question 
arose in the ease of. Kali Prosad Banerit 
‘vy, Gisborne and Oo. (1) where a judg- 
ment debtor in oustody appealed against 
the o:der of the Distriet Judge without 
afixisg a Oourt-fee stamp to his memo- 
randum of appeal. The memorandum was 
rejested by the Deputy Registrar, among 
other reasons, beeause he held that elause 
xvii of seetion 19 of the Court Fees Act 
applied only to petitions by a prisoner per- 
sonally and not to petitions presented on 
his behalf by his Vakils. This view was, 
however, overruled by the Ohief Justia, 
I am of opinion that the applisations in 
this ease should have been aesepted as an 
application by the prisoner, although it was 
only signed by hia Advoesate and thatit did 
not require to be stamped under the provisions 
of the Court Fees Act. 
N. Bg. 
Application accepted. 


a) 10 ©. 61; 13 O, L. R. 156; 6 Ind, Des. (N, 8.) 42. 





ALLAHABAD HIGH COURT, 
| OBIMINAL Revision No. 573 or 1921. 
September 29, 1921. 
Present :—Mr. Justise Lindsay 
RAM PRASAD-— APPLICANT 
VETSUB 
EMPS&LROR—Opposire PARTY. 
Jwrisdiction— Magistrate—Order against bad character 
to leave any place—LEwecutive order, 


A Magistrate has to authority to order a man 
to leave any place under threat of being prosecuted 
as a bad character. 

"Magistrates have no business to. issue executive 
orders for. which they can produce no statutory 
authority. 

Muhammad Bakar Ali v, Hanwant Singh, A, W, N, 
(1897) 59, referred to. ` 
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Criminal Revision from an order of the 
Distriet Magistrate, Muzaffarnagar, dated 
the 2nd September 1921. 

Mr. 9, O. Mukerjee, for the Applieant. 

Mr. R. Maleomson, Assistant Government 
Advoeate, for the Crown. 

JUDGMENT,—This is an applisation by 
one Ram Prasad against whom an order 
has been made by the Distriet Magistrate 
of Muzaffarnagar on the 2nd of September 
1921, A eertified sopy of this order is 
before me and, so far as it relates to Ram 
Prasad, runs as follows :—~ Read report of 
S. O, Khatoli: Ram- Prasad is shown t3 be 
an undesirable mag. He will leave Khatoli 
ab onee or be proseented as a bad 
sharaster,” ' 

- Assording to the instruetions supplied to 
the learned Government Pleader the Distriet 
Magistrate seema to take up the attitude 
that Ram Prasad sannot question this order 
and that, in any ease, his applisation is 
pra mature -inasmush as no proeeedings 
have been taken yet against him as being 
a bad sharaster, 

The order of the Magistrate diresting 
Ram Prasad to leave the town of Khatoli - 
under threats of being proseeuted as a 
bad sharaster is ‘wholly indefensible, and 
one. whieh he had no jurisdietion to make, 
If he believes that Ram Prasad is a person 
who is liable to be dealt with ag a bad 
eharaster he ean take against him * sash 
proseedings as sre warranted by the pro- 
visions of the Orimival Prosedure Oode. 
He bas, so far as I am aware, no authority 
to order a man to leave any plase under 
threats of being proseented as a bad 
eharaster. The attention of the learned 
Distrist Magistrate may profitably be drawn 
to ‘the sase ‘whieh is reported in the 
Allahabad, Weekly Notes, 1897, at p. 59 
(Muhammad Bakar Ali y. Hanwant Singh (1)°. 
In: the judgment whieh was delivered by 
a-Beneh of this Court the learned Magia. 
tratè will find some observations whieh 
are pertinent tothe mater in hand and whieh 
deal with the elaim of Magistrates to issue 
exesutive. orders for whieh they san pro- 
dase no statutory autbority. 

1 set aside the order of the 
Distrisst Magistrate assordingly 
illegal and ultra vires. 


learned 
as being 


J. P. l Order set aside, 
(1) A, W. N. (1897) 59. 
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PATNA HIGH COBRT., 
Criminat Reviston No, 377 of 1991, 
September 28, 1921. 

Present ;—Mr, Justice Bueknill. 
ABDUS SAYEED KHAN—Pertimones 
Versus 
EMPEROR— Oppositn P. RTY. 

Oriminal Procedure Code (Act V of 1898), ss. 145, 
107—Dispute as to possession of land—Proceedings 
under s. 107— — Court, jurisdiction of—Proper procedure. 

Where thete is 8 dispute about land and where 
there is seme bona fide claim on the part of both 
parties the appropriate and proper section to be 
operated is seotion 145 of the Code of Criminal 
Procedure, [p. 556, col. 1.] 

But when a Magistrate has reason to think that an 
individual is likely to commit a breach of the 
peace, he has jurisdiction, even though the 
apprehended breach of the peace may relate to 
a dispute about land, to pit into operation the pro- 
visions of section’ 107, 
[p. 556, coL 1,] 

Emperor v. Abbas, 12 Ind. Cas. 838; 39 O, 160; 14 c. 
L, J. 429; 16 O, W, N, 83; 12 Cr. L. J. 589, followed. 

Himmat Mian v. Emperor, 46 Ind, Oas. 296; 19 Or. 
L. d. 712, referred to. 

Criminal revision against an order of the 
Distrist Magistrate, Darbhanga, refusing to 
quash the proseedings against the petitioner 
under sestion 107 of the Code of Oriminal 
Procedure. 

“Mr. L K. Jha, for the Petitioner. 

The ` Assisatant Government: Advoeate, 
for the Crown. 

JULGMENT.—This is an applieation in 
eriminal revisional jurisdietion and it arises 
in a ocnnection with an order made by a 
' Magistrate of the First- Class at Darbhanga, 
purporting to net under seetion107 of the 
Orimircal Prosedure Oode, The sirsumstanees 
under whish the law was thus pnt into 
operation are very simple and arose out of 
a quarrel between the somplainant and the 
present applieant as to who had the right io 
sollest rents from the tenants of a oertain 
mouza, There is no question but that the 
right to solleet rent may be regarded as a 
matter whieh might fall within the pur- 
view of sestion 145, Oriminal Prosedure 
Ocde. It is argued here for the somplain- 
ant that the Magistrate had no jurisedis- 
tior, in the sireumstanses of this sase, to 
deal with the matter under seetion 107 of 
the Ocde of Criminal Proaedure and 
that, therefore, 
aside. It ia 
Griminal Prosedars (ode, was the rastion 
whieh (he Magistrate was bound to utilise, 
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- Now, I am far from saying that seetion 


145, Oriminal Prosedure Code, woald not 
have been useful for applisation to this 
partienlar ase and I am inclined to think, 
looking at all the eireamstances, that it 
would have been probably more appro- 
priate to have applied the provisions of 
section 145, Oriminal Prosedure Oode © 
rather than to have dealt withthe matter 
under sestion 107. There does seem to baye 
been some definite eort of d‘spnte between 
parties as to who bad the right to sollest 
the rents, and I do not know tbat I san def- 
nitely say that the applicant here had no sort 
of right or pretension to bir slaim. It is import- 
ant to obeerve that the Me gistrate did undoubt- 
edly aome toa sonelusion as to who had this 
right, for he bases the view that the som- 
plainant .was in the right upon the evidense 
whieh was addused by him to that effest. 
At the same time, he somes to the sonslusion 
that. the applicant should be bound. over 


- personally to keep the pease for a period of 


one year and enter into a bond of Rs 200, on the 
ground that there was likelihood of a breagh 
of the pease owing to the probability that 
the applicant would eommit asta of foree 
and had, indeed, attempted forsibly to eolleet 
rents from the villagers, The question, 
therefore, whether the Magistrate had jaria. 

deal with this question under 
sestion 107, Criminal Prosedure Ocd>, does 
not atristly, therefore, depend upon any mere 
determination of who had the lawful elaim 
to the right to eollest the rents, but hinges 
on the fast found by the Magistrate that 
the actions of the applisant were eneh 
as were likely to disturb the publio 
pesee, It has been very ably argued for the 
applicant that, where thers is a dispute about 
land, sestion 145, Oriminal Prosedure Oode, 
binds down the Magistrate to deal with sueh 
a matter under its provisions, I have already, 
however, pointed out that in this ease it 
does not scem to me that materiality of the 
question of possession of the right toaollest the 
rents is very evident or that the Magistrate's 
desision need depend entirely upon eneh a 
foundation. The position of the law is not, 
I think, in my opinion, altogether very 
satisfactory. So far, ab any rate, asit has 


hia  ordér™ Scher Rag nai plased before me, it would ssem from 
contended that section 145. ~the ease of Hmperor v, Abbas (1) that the 


(1) 12 Ind. Cas, 838; 39 O. 160, 140, L. J. 429, 
16 0, W. N, Bas 19 Or, L, J. 569, 
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For these reasoner, l see no ground for 


laid ‘down that the fast. that there. isa. Interfereneg, in this, matter, «, 


dispute 
a breach of.pease -does not deprive a Magia- 


trate. of ' jurisdietion: under, seetion 107,. 


Oriminal Prosedure Cade, where the Magis.. 
trate is informed that. any person is likely 
to eommit a breaeh of the. pease or disturb 
publie tranquillity or to-do any wrongful net 


that might probably oseasion- a breash of © 


the pease or disturb the publies trane 
quillity, What I understand, this is very, 
slear- language -to me, is that when a 
Magistrate has reason to think. that an 
individual is likely to sommit a breash of the 
peace he has jurisdietion, even though the.ease 
for the apprehended breash of the penos 
may relate to adispute about land, to put into 
` operation the provisions of-seation 107, Ori” 
minslProsedure Code, Now,it is quite true that 


in this Oourt Mr. Justise Jwala Prasad inthe. 


ease of Himmat Mian v. Emperor (2). has 
held . that. , when there is a elear dispute 
regarding. the.»posseasion of land, the proper 
seetion to proeeed under is seetion 145, 
Criminal Prosedure . Code, whioh not only 


is more efiestive-in, order to prevent the. 


breaeh of the peace, but also -is one whish 


sausas the least. prejudies to the sontending — 


parties, I have.no reason to quarrel with 
that- expression. of opinion. I .think that, 
where there is a dispute abont land and 
where there issome bona fide elaim on the part 
of both parties, the appropirate and proper 
_seation to be operated is.seetion 145, Criminal 
Prosedure Oode.. But 1. do not feel, justi- 


fied in stating that a Magistrate who has. 


reason to believe that there is a-likelihood, 
owing, to the, aetion of an individual, of the 
oeeurrenose of the breach of the peaes, has.no 
juriadistion even when. the .eayse of “tha 
likelihood of the breseh of „the, pease. has. 
its origin in_a dispute. about, land, to pat 
into operations the provision;of.sestion 107; 
Orimival Prosadure Code. . Thad is what the 
Magistrate has, | think, here. done and i 
eannot see any» good aathority for saying 
that what he has. done. has baen done 
without. jurisdistion even though if may ba 
that it would hava been preferable that the 
provisions of seation 145, Orimiaal Proas- 
dure Usie, shoali hava bean, beaag at. inpo 


pl 434 
(2) 46 Ind, Oas. 298; 19. Or. LJ. 712). 


soneprning _ land . hkely to sause. 


J. Pe 


ALLAHABAD: HIGH COURT? 
ORISINAL Reviston No. 557 or, 1927, . 
September.24, 1921... 
Present: —Mr, Jasties Lindsay. 
BISSA Y-—APLPLIOANT 
versus : l 
E M PE ROR —O pp O8ITEYP a ETH; ' 
Criminal Procedure Coder Act-Y of, 1898); 5. 439p 
—Summanses_and warrants, execution, of —Cowzt, duty; 
of ——Conviction without hearing defence witnesses, illega: ; 
lity of — Revision. 


It is (the business ‚of a,Conrt tonsea .that.-its 
summonses and warrants are duly, executed, and, if 
an -accused -insists on a Court. issuing process for 
the, attendance of his. witnesses he hag, done all, 
that the law requires of him, It is not his duty to 
take suitable steps to have his witnesses brought:- 
into Court but it is for the Court to, do it, 


Where, therefore,. an_accnsed.is convicted with- 
out hearing his witnesses, as they fail to appear, as 
summonses and warrants are not executed-on them, 
the conviction is illegal and cannot be.suatained, 


Criminal, revision -from ,an. order of." the. 
Sessions Judge, Cawnpore,, dated , the., 30th 
May 1921.. d 

Messrs.. S: P, Sinha and Bent Bahadur, for. 
the Applisant.. 

Mr. Re, Malcomsan,.. Assistant. Government. 
Advoaate, for the Orown,, 


JUDGMENT?—This appliastion for revi- 
sion must-ba asespted, It has been admitted 
on the ground ‘put forward. in the,,petition 
that the Magistrate who tried the case had 
wrongfally disposed ‘of it without hearing the 
defenses evidensa of the.applieant. i 

A-perusal of the ordér sheat shows that. 
the witnesses eitad by the assussd failed 
to appear in, Court. Summonses and war- 
rants were issued with the objest of bring. 
ing these witnesses into Court, but neither 
were exeonted. The Magistrate seams. to 
have. got. tired af last and prosesded “ to 
give judgment, remarkirg that it wag 
the business of the aseused. tọ take suit. 
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able steps to have his witnesses brought 
into QOourt. 

It was the business of the Oourt to see 
that its summonses and warrants were duly 
exeeuted,- and if the saseused insisted on 
the Oourt issuing prosess for the attendanee 
of these witnesses he had dove all that the 
law required of him. It was for the Court 
to do the rest. I, therefore, allow this 
‘applieation, set-aside the econvistion and 

‘.pentenes and: send ‘the-sase baek to' the 
‘Magistrate for disposal in sedordanse with 
law after hearing such witnesses as the 
asensed may desire to. eall in his defence. 


ii J. P, 
‘ Application allcwed. 


PATNA HIGH COURT. 
URIMINAL Revision No 494 or 1921, 
‘November 10, 1921, 
Present:— Mr, Jnstioo Ross. 
RAM NARAIN SINGH AND OTRERI— 
“Quan Panty— PETITIONERS 
tté7Tsua 


. DHONRAI GOPE—Opposite Panty. 


~ Criminal Procedure Code (Act V of 1888), ss. 145, 
B60; applicability of—Hvuidence of witnesses“ not read 
weer, effectof— Irregularity—Trial, if vitiated—~Accused, 
meaning of-—Defect of parties, effect of —De facto posses. 
sion, meaning of, 


- Section 860 of the Criminal Procedure Oode 
‘applies to trials under Chapter XII and the word 
“acoused” in that section does include persons 
against whom an order under section 145, Criminal 
“Procedure Code, has been drawn. [p. 557, col, z.] 

Therefore, in the case of proceedings under 
~Ohapter XII the evidence must be read over to the 
witnesses. [p. 657, col. 2. 

The non-reading over of depositions to the wit- 
nesses in a proceeding under section 145, Criminal 
Procedure Code; does not, however, invalidate the trial 
itself, [p. 667, col. 1.] 

A tenant whois in possession of a portion of - the 
land in dispute is not a necessary party to a pro» 
ceeding under section 145, Criminal Procedure Code. 
‘Lp: 658; col. 1.) 

Krishna Kamini v, Abdul Jubbar, 30 C, 165; 6 0. 
W. N. 737 (F B, , followed. 

De facto possession, with which alone section 145 
proceedings are. concerned, means effective occupa. 
iow or control. [pr 658, col, 1.] 
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Oriminal revision againat an order of the 
Sub Divisional Ofiser, Bhagalpore. 

Messrs, Jayaswal, 0, 0. Das and N, N, Sen, 
for the Petitioners. 

Messrs. Manuk, K. N. Ohowdhurt, S. K, 
Baner and S. 9, Bose, for the Opposite 
Party. 


JUDGMENT.—The petitioners are the 
sesond party to a proceeding under seotion 145, 
Oriminal Prosedure Code, in whieh possession 
bas been declared to bein the lst party. 
The first grcund which is urged for revision 
of the order is, that none of the depositicna 
of the witnesses were read over to them 
as required by sestion 360, Oriminal Pro. 
sednre Ocde, snd, therefore, tbe presumption 
of sorrestness does not attach to the resord 
under seation 80 of the Evidenes Aet because 
the evidence was not taken aesording to 


“ Jaw, and, therefore, whether admissible or 


not, if is of no value and there is nothing. 


‘ to support the finding, 


In reply, it is ecntended that sestion 360 
does not apply to trials under Chapter XII 
besause there is no aeensed in gush a 
prosseding. I sannot agree to this argu» 
ment, lf the word “asonsed” in that sesticn 
does not ioolude persons against whom an 
order under seetion 145 (1) has been drawn 
then there is a plain ineonsistensy in the 
seetion itself and the Conrt must eonstroe 
it as best as it ean. If so interpreted, 
the section must, at least, mean that in the 
sace of proceedings under CObapter XII 
the svidensos must be read over to the 
witnesses. 

It is further argued that, even if there is 
a defest in the manner of resording the 
evidence, that ‘dces not invalidate the trial 
itcelf. The decisions are not sonsistent; but 
the weight of opinion is that, where there is 
this defect ‘in -the resord. of the deposition, 
the witness sannot be eonvieted of perjury 
in a subsequent trial, But it is altogether 
a different proposition, and one for which 
there is no authority, that beeause the 
depositions were not read over to the 
witnesses there was, therefore, no evidenes 
before the Magistrate on which he sould 
come to a finding on the question of 
possession inthe trialin which these deposi. 
tions were made, I ean sse no ground in 
prineiple for sueh a contention and this objes. 
tion must be overruled, 


t < 
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The sesond ground is, that one Fadulli 
Mandar was also a tenant of a portion of 
the land in diapute and as he was no 
party to there prossedings, the proceedings 
are bad fdr defeet of parties. This ques- 
tion is sonsluded by the desision in Krishna 
Kamini v Abdul Jubbar (1) and the seonten- 
tion mnst fail, 


The third ground is, that the order under 
seation 145 (1) was drawn up on the 5th 
January 1921, the Polise reported that the 
_ petitioners had taken possession of the land 
on the 9th Ostober 1920 and, therefore, the 
Magistrate had no jurisdistion to deolare the 
opposita party in possession bat sonld only 
deslare the petifioners in possession. if, in 
faat, the petitioners dispossessed the opposite 
party more than two months before the 
Sth January 1921 then, slearly, the Oourt 
had no jurisdietion to deslare the possession 
of the opposite party. But the Magistrate 
finda that there was no astual possession 
by the petitioners. He refers to the Polise 
report and to the evidercs on this point 
in detail and eomes to the eonclusion tbat 
such a stealthy ast of ploughingand sowing 
when the opposite party was absent in Court 
in the most haphazard manner, eannot be 
held to-be-an ast of possession, De facto 
possession, with whioh alone these proceed- 
ings are soneerned, means effective osoupa- 
tion or control, The Magistrate evidently 
thought that the exslusive power of sontrol 


by the petitioners sould not be said to be 


manifest in these aate. On the faeta I 
_eannot say that the Magistrate was not 


entitled to find that there had been no shange © 


of astnal possession, therefore, there is no 
question of jurisdistion. 
The applisation is dismissed, 
t P. > 
Application dismissed. 
(1) 80 O. 155; 60. W. N. 787 (F. B.). 


+ + 
+ yý 


~- 
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‘ease to some -other distriat, 
fo this is that this éannot be helped, He 
_ suggests that a spesial offieer “should. be 
deputed to hear the . ease, 
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ALLAHABAD HIGH COURT. 
URIMINAL Misoetianaovs No, 216 oF 
1921. l 
September 28, 1921, 
Present:—Mr Justise Lindsay, 
MUHAMMAD DARAZ KHAN— Í 
APPLICANT 
Lerstés 


HMPEROR—Opposita Parry. 
Criminal Procedure Code (Act V of 1808), s. 528 
—Tfransfer of case—-Discussion of case at Olub 
before Sessions Judge likely to try case, whether groya 
for transfer, 


Discussion of a criminal-case at a Olub by‘ a 
Civil Surgeon or any of the other officers who are 
likely to be concerned in the disposal of it before 
a Sessions Judge who is totry the case, is a sufficient 
ground for transfer of the case from the Oourt of 
that Sessions Judge. 


Criminal misssllansons applieation under 
sestion 526 of the Oode of Criminal Prose.» 
dura, 


Mr. S. C. Muker;z, for the Aga, 
Mr, Lalit Makon Banerji, Gavernmant Ad. 
vooate, for the Crown, 


JUODGMENT.—This ‘is an application 
made on behalf of one Muhammad Daraz 
whose ease has been sommitted to the Court 
of Session at Farrnkhabad,. I have pe» 
rused the affidavit and the reply whish has 
been reosived from .the learned Sessions 
Judge, One of tha ‘grounds on whieh the 
tranafer has - been songht is that the Civil 
Sargeon of Fatehgarh has been diseussing 
this ease at the losal Olub with the 
offisers of the station ineluding the learned 
Sessions Judge. The learned Sessions Judge 
in his explanation admits that .he had 
heard one or two discussions of the ease at 
the Olub. That fact by itself ‘is, in my 
opinion, suffisient to justify an order for 
transfer. Disenssion of a ease like this at 
the Olub by the Civil Surgeon or any of the 
other offiaors who are likely to ba sonsern- 
ed in the diaposal of itis an extremely 


_ improper prosesding. The learned Sessions 


Judge suggests that it would be insonveni- 
ent on the seore of eost to transfer the 
The answer 


This is beyond 


my power, I -have noauthority to. depute . 


"a Spesial Jndge to ‘hear this ease, - .Thg 
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ease will, therefore, be transferred for dis- | 


posal to the file of the Sessions Judge of 
Oawnpore, 
- Oase transferred. 
J. P. 


‘NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
OxkIMINAL Revisicn No. 310 or 1920. 
April 1, 1921. 
Present : -Mr, Prideaux, A. J, O. 
OHUNNILAL— APPLICANT 
- versus 
Tus MUNIOIPAL COMMITTEE, AR /1 


-NON APPLIC«NT 
C. P, Municipal Act (XVI of 1808) ss, 122,67 (2), 
289, applicability of—Hncroachment made by pre- 
vious owner—Present owner, whether guilty — Remedy. 


Section 12?, Central Provinces Municipal Act, can- 


. not beinterpreted as making punishable an omission i 


to romove an existing encroachment not made by the 
accused person 

The word “obstructs” in seotion 122 of the Act 
‘ applies to the person who built or caused to be built 
_ the encroachment and not to the accused who origin- 
ally had nothing to do with the erection of ‘the en- 
croachment, 

Sub-section (2) of section 67 read with section 


139 of the Central Provinces Municipal Act provides . 


. aremedy for an encroachment not made by the pre- 
sent owner or occupant of the erection which is an 
encroachment. 


_ Applieation for revision of an order of the 
Distrist Magistrate, Wardha, dated the 17th 
September 19-0, dismissing Appeal No, 
32 of 1:20 arising out of Oriminal Case 
No, 32 of 1920, desided on 9th August 1920 
` by the Tahsildar and Magistrate, Sesond 
` Olass, Arvi. —— 

Mr. W. A. Dhabe, for the Applieant. 

Mr. G. P, Dick, for the Orown. 


ORDER.—The applicant owns a shop 
< within the Munisipal limits of Arvi town, 
- In front of his shop there is a chabutra, or 
raised platform, whieh the Munisipal: Com. 
mittee says is an eneroashment on Muniei- 
pal land. The applicant was served with 
a notise to remove this chabutra, He failed 
to doso and he has been proseseuted 
under sestion 122 of the Central Provinees 


ssation 122 is the aet of making an eno 


“The sonvistion 
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Munisipal Aet and eonvisted under that 
seetion by the Sesond Olass Magistrate, Arvi, 
An appeal to the Distries Magistrate has 
bean summarily rejected. It was sontended 
for the applieant that, as he did not make 
the ensroashment himself but inherited the 
chabutra together with his house from hia 
father, he is not liable under the sestion 
above quoted, Other defenees were also 
raised but it is unnesessary to aonsider there 
at present. The evidence on resord makes 
it fairly elear that the ensroachment, if it 


. is one, has existed for a long number of 


years and I am prepared to assent the 
statement of the applicant, oorroborated as it - 
is by his evidense, that he did not himself 
build or have any hand in the building of 
this chabuira batthut it was inherited by 
him from his father. It seems to me that 


“ the word “eneroashes” in seetion !22 prima 


facie means commits an ast of enersaehment 


. and that no ore san be held liable for an 


act or admission unless sueh aetor admis. 
sion is declared to be an offence, The 
offence made criminally punishable under 
roach. 
ment, and Ido not think that the seetion 
san be interpreted as making punishable 


| an omission to remove an existing ensroash- 
| ment not made by the acoused person, I 
,, bee no foree inthe learned Distriet Magis- 
;-trate’s contention that the asoured is liable 


to be punished under section 122if he has 
alowed the chabutra to stand on Muoisipal 
ground. The word “obstructs” would apply 
to the person who built or sanged to be 
built the ensroashment and not to the 
aeoused who originally had nothing to 
do with the ecrestion of the chabutra, 
It is not as if the Munieipality had no 
remedy ina ease of this nature, Sub-seetion 
(2) of section 67 read with sestion 139 
provides a remedy. I am of opinion that 
the aeeused cannot be eonvisted of an 


. offense under sestion 122 in respeat of this 


chabutra, beeause the said eneroashment 
is not proved to have been made by him, 
is illegal and I set aside 
sonvistion and sentenes, The fine, if paid 
must be refunded. 


Petition granted, 
Q RD 


. $60 
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TASADDUQ AHMAD KHAN SHARWANI, In ths matter of, 


ALLAHABAD HIGH COURT. 
Misoriuaneous Oase No, 433 or 1921, 
January 23, 1922, 
<- Present: —Siz Grimwood Mears, Kr., Ohist 
- Justice, and Justice Sir P. O. Banerji, Kr., 
and Mr, Justise Rafique. 

' Inthe matter of M TASADDUQ AHMAD 
‘KHAN SHERWANI, Anvooars, 

- Legal practitioner — Advocate—Conviction for offence 
—Removal from-Rolls, proceedings for—Propriety of 
conviction, whether can be gone into —Penal Code (Act 

XLV of 1860), 8. 163A-——Moral turpitude, 

In a proceeding against an Advocate to show 
cause why he should not be suspended or struck 
-off the Rolls on the ground of his having been 
„convicted of a criminal offence, he cannot go behind 
the conviction and show that the conviction was, in 


i stances, improper, 
— Nath Mukerji, In the matter of, 22 A. 49: 3 
OWON. 7:6: 1 Bom. L. R. 708: 28 L A 242; 7 Sar, P. 
O! J. 566, 9 Ind, Deo. ‘N. 8.) 1064 (P. O.), referred to, 
An offence under section 163A, Indian Penal Code, 
f oting or attempting to promote feelings of 


— or hatred between different classes of His 
“Majesty's subjects always involves element of moral 


‘tude and may involve an offence of the 
— moral turpitude, and an Advocate convicted 
‘of this offence is liable to removal from the Rolls 


‘of Advocates. 
ii The-Government Advosate, for the Crown, 


JUDGMENT.—Tasaddog Abmad Khan 
- Sherwani bas appeared before ns to-day 
to- show sause why ha, baing an Adyosate 
cof this Court, should not bs suspended or 
struck: off thé Rolls. Oa the let of July 
1921, he made s speech at Ohara. That 
matter was investigated by the Magis’rate, 
who, on the 18th of July 1921, sonvisted 
Mr. Sherwani under seotion 153A of the 
Indian Penal Code and senteneed him to 
imprisonment. The avidense, 85 presented 
‘to the Magistrate, satisfied him that an 
offense had been committed. Mr. Sherwani, 
“who has been ealled to the Bar in England 
-and is an Advosate of this Court, did nof, 
-when - before the Magistrate, -make any 
. defenso. Ho- put in a-written atetement, 
“but he did “mot criticise the ~- witnesses - or 
‘analyse: “the - speesh on whioh the prosesu- 
tion: was mainly based. He sammenaed-to- 
day to do both.” We pointed out to him 
that the eass in the Magistrate's Court 
‘gould not be re-opened in ‘these prossed. 
ings, aud we referred to 'the ~ desision ‘of 
the: “Privy Counail Rajendra Nath Mukerji In 
the matter of (1). In that ease there -had 


(P. 0.) F 


--proper order whioh 


-member of the profession. 


., moment, 
., Couri, 
--allowed:-to- -continue on-' the Rolle, ' In- view 


been an inslination in thia very Oourt to 
sermit the Vakil’s Counsel to go behind 
the sonvietion in order that it might be 
shown that hahad sommitted no offense in law, 
When this matter was argued in the Privy 
Counsil they said definitely that there 
ssuld be no argument to show that the oon- 
vistion wes, in the sirsamstanees, improper, 
Mr. Sherwani, therefore, comes before ns 
today as e man sonvisted of an offence 
in whieh he promoted or attempted to 
promote feelings of enmity or hatred 
between different slasses of His Majasty’s 
subjests, He has told us that in hia 
view an offense under that sestion involves 
no elemsnt of moral turpitude. We dis- 
agree very strongly with this view. We 
think that moral turpitude is always in. 
volved in the sommission of an aot whioh 
eones within that sestion, and may indeed 
involve an offenes. of the dsepest moral 
turpitude, 

We have to eonsider now, what is the 
should be ‘passed. 
Daring the argument it was indicated to 
Mr; Sherwani that there might some a 
day when he: would regret not being «a 
We feel that 
we ought to be eautious not. to pass sush 
an order as would for..all time deprive 
Mr. Sherwani of: his:..right- to- practise - as 


-an~ Advocate, -But that isa: very different 


thing from saying that he. ought, at this 
to -remain .an Advosaate:, of:-the 
Jn our. view,:bhe. ought not to.be 


of the sonvietion whieh has been passed 
against him, we order -that the, name of 


-Tasadduq Ahmad Khan Sherwani be etruek 


‘off the Rolls of this Oourt.. If, however, it 
should happen that, hereafter, Mr. Sherwani 
‘should desire tore-join' the profession and 
-shotld--make an applisation to the Oourt, 
we hope the Beneh who will have to de- 
oide that matter will give it favourable 
consideration if they are ‘of ‘opinion that 


. the eireumstanees then put forward-by Mr, 


Sherwani and his: demeanour and attitude 
in the. matter. make it just and reasonable 
for: them.to do so. 


J, Ps Order accordingly, 
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RT, 
OBIMINAL APPEAL No, 247 or 1920, 
April 6, 1921. 2 
Present :—Mr. Hallifiax, A. J. O., 
Mr. Prideanx, A, J. O. and 
Mr, Kotval, A. J. O. 
SAPKU — Accuseo-—APPELLANT 
versus 


EMPEROR —OrrosiTs PARTY. 


Evidence Act (I of 1872), s. 839—Confession of co- 
accused, admissibility of —Conviction, whether can be 
based on it alone, 


A confession of an acoused not being declared 
relevant by the Evidence Act as against & CO- 
accused cannot be treated as substantive evidence 
and a judgment cannot be based upon it so far 
as the co-accused is concerned. A Court may under 
section 30 of the Evidence Act take it into con- 
sideration with -or supplementarily to relevant facts 
which may form the basis of a judgment. [p. 569, 
cols. 1 & 2] 


Emperor v. Noni Gopal Gupta [Lalit Mohan Chakra- 
varti], 10 Ind. Cas 692; 38 O 669; 16 0. W. N. 693; 
12 Or. L. J. 266 \S. B.), relied on. 


A confession of a co-accused must be regarded with 
suspicion. [p. 670, col. 1.) 


Bala v. Emperor, Criminal Appeal No. 216 of 1915, 
(unreported), relied on. 


FACTS :—Two acaused ` Shrawan and, 
Sapku Patil filed separate Appeals Nos. 246: 


gf 1920 and 247 of 1920, respectively, 


against their sonvistion for murder by the. 


Both the Judges (Messrs, 


Sessions Judge. 
A. J. Os.) 


Hallifax and Prideaux, 
heard these appeals 


ing tha appeal of Shrawan but held 
diferent opinions about the guilt of 


Sapku, but they resorded only one judgment 
eaoh in Criminal Appeal No. 943 of 1920, 
Shrawan v, Emperor saying that the judgment 
would also deal with the appeal of Sapku 


Patil, Criminal Appeal No. 247 of 1920,. 


Owing to this difference of opinion about 
the guilt. of Sapka Patil, Criminal Appeal 
No, 247 of 1920 was referred to Mr, 
Kotval, A. J. O., for opinion. Fall fasts 
appear from the following. dissentient judg- 
ments of Hallifax and Prideaux A, J. Os, 
dated the LOth.of February 1921 :-— 


Hautives, A.J. O.—This judgment will 
36 


INDIAN OASES. 


who. 
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deal alao with the appeal of the ao-acaused 
Sapka Patil (Criminal Appeal No. 247 of 
1920). Against Shrawan the ease is per: 
featly alear. It aannot be, nor has if bosn 
anggested, that the evidence of the unfor- 
tunate shild’s mother, Musammat Raja (P.W, 
No. 12), sannot be asacepted as entirely 
trae. That with the other evidense proves 
the following fasts beyond all doubt. It was 
a most unusual thing for Shrawan to return 
to the honse at all on that day. Never- 
theleas, he did return in the afternoon for 
no apparent reason and tried t> detash the 
boy from his mother. He again returned 
towards the evening and made a false 
statement of the reason, He then hung 
about the house doing nothing and followed 
the boy when he left his mother to go 
round 'to the front of the house, He was 
gegn there with the shild in his arms within, 
at the most, balé an hour of the time 
when be was drowned in the pit in the 
next ‘bari,’ and he was the last 
person to ba sean with him. Bat in placs 
of any explanation as to where or when he 
parted from him he oan only offer a false 
denial of having been even in the village 
during that afternoon. The shild was too: 
young to go a9 faras the pit by himself and 
must baye been taken there. The direst 
way through an opening in the fenea 
did nob exist till after bis death, as hia 
father, Raghu (P. W. No. 13), explains, 
and even this was obstrnusted by thorns 
about a foot in height, whieh a abhild 
of four sould not get over. Hyen if 
he had gone there by himself, it ia very 
improbable that he sould have got drawned 
without his sries being heard. Indeed, it 
is quite probable that the Mukaddam, Sona 
Pati), did hear, and perhaps even sees, the 
drowning, bat with sharacteristie aowardisa 
or more probably basanse he was mixed up 
in the plot himself, as the false report he 
sant tə the Polise indicates, he refuses to 
say auythiag about it, Sapka Patil, who 
had a very strong motive for desiring the 
boy's death, had for some time been trying, 
direatly or indirestly, to induse Shrawan 
to drown him and Shrawaa had shown 
signs of yielding. All this by itself would 
perhaps give rina to no more than a vary 
strong suspision,. nob quite amouaotiny ta . 
proof, that Shrawan had murdered the 


ohild, < 
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. 2, But we have, in addition, his own 
detailed confession, and, so far as it sonserns 
himself, there is every reason to believe 
that itis perfestly true. Shrawan was arrested 
ön the 15th of September at noon, The 
Sab-Inspestor, who was making the investiga» 
tion, started with him for Bhandara the 
same evening for the purpose of getting 
the eonfession whieh bs had already made 
resorded by a Magistrate, arriving there 
about midday on the L6th. Shrawan was 
taken that evening to the Magistrate’s real- 
dense, as the Courts were shut on that day, 
but the Magistrate very properly refused to 
resord any sonfession in those sirsumstanses, 
Oa the following day he was prodused in 
Court. The Magistrate then told the asensed 
he would have two hours for reflestion after 
whish anything he dgsired to say would 
bs taken down, and took eare to ensure 
that no poliseman was within his sight 
or hearing. At the end of two hours the 
Magistrate questioned him fully and aarefally 
and he deslared that, neither the Polise 
nor anybody else had ill-treated him or 
held ont any threat or promise tohim to 
induce him to make a sonfession or had 
told him what he was tosay. Even then 
he was givan another hour for redeation, 
after whish he was told to say anything he 
wished to say and then related the whole 
story almost without any further questions. 
He sertainly takes the greater share of.the 
blame on himself, admitting that the ohild 
was desoyed away and killed by him, though 
he says that ib was at the 
Sapku -Patel,and that Sapku was present 
at the murder, and not Mangria,.as he had 
said before. Thesommitment enquiry began 


on 29th September 1920 and atthe end of - 


it the assused . was examined by the Magis- 
trate, It was then, for the first time, that 
he said his eonfession was untrue, He 
declared the Sub-Inspeetor had tutored him 
and had threatened him with further torture 
if he failed t9 make a eonfession before 
the Magistrate and to say in it just what 
he had been told tosay, and this he repeated 
in the Sessions Court. The emptiness of 
the allegation is apparent from the faot that 
though Shrawan was defended in both Courts 
by an able Pleader, no suggestion of. any: 
thing of the kind was made inthe aross- 
examination of the Sab-Inspestor or in any 
ther way, exeept in the statements of the 
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instigation of. 


„of the offense. 


{1922 
gssused. How little the Magistrate knew, 
when he began to examine him, that Shrawan 
had any intention of resiling from his oon» 
fession is apparent from the frst question 
he put, whieh proseeds on the assumption 
that he still stuek to it. And even after 
that no questions were put to the Sub-Inspee- 
tor or to any other witness in the Sessions 
Conrt in regard to any threat or indusement 
held out to Shrawan or any torture inflisted 
on him or anything done or said to him in 
reference to the making of his eonfession. 
It seems beyond doubt that the sonfession 
is perfestly tree so far as Shrawan bimself 
is sonserned; and we are bound to ast upon 
it and ‘to find him guilty. The attashment 
of the unfortunate shild to Shrawan made 
the mutder easier as well as more diabolical 
and for sush a eold blooded und despieable 
erime, committed, doubtless, solely for a pro. 
misad pesuniary reward, the only possible 
sentotiee is that of death 


. 8. As regards Sapku Patil, I may say 
at onse that the finding that he was 
presant at the oommission of the murder 
sannot, possibly, bs upheld. It rests solely 
on the statement of the oo-aseused Shrawan 
and, though L am of opinion that a eon- 


viotion on sueh a basis is not illegal, as 


I shall explain later, still I do not believe 
this statement of Shrawan’s. That he 
first told the -Polies that Mangria was there 
and" not Sapkn, is on reeord, in spite of the 
strenuous and partially sueeessful efforts of 
Sapkao’s learned Pleader to exelude evidense 
so entirely favourable to his alient, Even 
if Sapku was entirely responsible for the 
abominable crime, he would probably arrange 
to be elsewhere during its sommission, though 
it is significant that if he was really in some 
other village he sould very easily have 
established the fast by sonvinsing evidence 
but has failed to produse a single witness., 
An untrue statement of Sapku's presenae 
is also one that Shrawan would very naturally 
task on to an otherwise porfeetly true 
asscunt of the matter, If Sapku was really 
the prime mover in the matter, it would 
ap>2ar to.Shrawan that he waa likely to 
esaipe all punishment unless he could be 
eh.wa to have been present at the sommission 
I do not go so far as to 
say that I disbelieve Shrawan’s statement 
that Sapka was present when the boy wag 
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murdered, It may be trae, but I am not 
prepared fo acsept it as true by itself. {b 
still remains to be seen, however, whether 
Sapka is proved to have abetted the murder 
by instigation or sonspiraoy and so to be liable 
under sestion 109 of the Indian Penal Code 
to the punishment pressribed by seation 302 
of that Code, 


4. The statement mada by Shrawan that 
he murdered the shild at the instigation of 
Sapka Patil and in sonspirasy with him is 
supported by sonvinoing proof that Sapku had 
a very strong motive for desiring the boy’s 
death and that nobody else in the world had, 
and by the evidense of sonspirasy given 
by Ishria Mahar (P, W, No. 5) and the boy’s 
natural parents Musimmat Raju (P. W. No, 
12) and Raghu Kanbi (P. W, No. i3). The 
boy’s age preslades the possibility of anybody 
desiring his death but a person who want- 
ed his property, It has besn suggested 
that the widows of his adoptive father 
had this motive, but the eontest was not 
between them and the murdered boy, Ka- 
Shiram. but between the boy and Sapka’s 
son whom he was setting up in opposi- 
tion t3 Kashiram, Whishever boy sus- 
seeded, the position of the widows would 
be the same. We haga, indeed, in this 
e239 not only proof of the oxistensa of 
a strong motive in Sapku oxelusively, a 
faet whieh is relevant under sestion 8 
of the Evidense Aet, but we have further 
proof, ralevant under gestion 11 of the 
Ast, of sirenmstanees whish ‘render the 
instigation of the murder by Sapka highly 
probable. That a person of his olass and 
position in life would, in these sironmstanses, 
“probably prosure a murder whish would 
be so advantageous to him as that of. the 
boy. Kashiram is abundantly olear from 
the faota that mention of its prob. 
ability was made and the boy’s parents 
were warned beforehand, as they state 
themselves, and also that he was aceused 
of if immediately the boy’s body was dis- 
soverad, even before it was at all really 
certain that the death was not assidental, 
In the deposition of Ishria Mahar (P. W. No. 
5) there is certainly mush falsehood as to 
detail. It is olear from an examination 
of the whole ease that Ishria was himself 
one of the prinsipal persons in the con- 
spiraoy and one of the two persons who were 
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mainly instrumental in seducing Shrawan 
but to save his own skin, as soon as Shra- 
wan was arrested, he went at onse to the 
Polise ‘and made a sort of eonfession, 
minimising his own share and deslaring 
that he bad warned the boy’s parents of 
the plot. This is. the story he repeated 
in Oourt, Now, after careful examination 
I believe Ishria’s statement that Sapku 
Patil asked him in the presense of sertain 
others to kill the boy Kashiram to be 
true, The fast that he lies in saying that 
he refused and that he warned the boy’s 
parents tends to lessen that belief but 
does not destroy it, I refuse entirely to 
resognise the artifieial distinetion so often 
raised between what a prudent man would 
believe “ont of Court,” and whata Judge 
or Magistrate is allowed to believe in a 
jud‘sial proseeding. There is no sueh dis- 
tinstion. As to the oft quoted maxim 
“falsus in uno, falsus im omnibus”? if that 
were not itself entirely falso the result 
would be that the whole of the depositions 
af the vast majority of witnesses would have 
to ba left entirely out of sansideration. 

5. It is obvious, however, that there is not 
suffisisnt basis for the sonvistion of Sapku 
Patil for instigation and eonspirasy in proof 
of the existenca in him alone of a strong 
motive and of sireumstansees making sueh a 
sourse highly probable, the evidences of 
Ishria that he asked him to sommit the 
murder and the evidenee of the boy’s parents 
that they saw him in sonaultation with the 
persons mentioned by Ishria and the assused 
Shrawan as the sonspirators. These matters 
are, fo my mind, saffisient sorroboration of 
the statement made by Shrawan of the 
somplisity of Sapku Patil, that is to say, 
they led me to believe that statement to be 
true. But without that statement they 
amount prastisally to nothing in the way 
of direot impheation of Sapkn, Therefore, 
unless we san start with the statement of 
Shrawan asa basis, treating it as substantive 
evidense fo be sorroborated by the other 
matters mentioned, it must be held that 
there is no evidense against Sapka, In 
Empress v, Karim Baz (1) Stevens, J. C. 
held that this eould not ba done. The prin. 
eiplos laid down in that ease are these, Tha 


(1) 90. P. L, R. 37 Or, 
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testimony of an aosompliee is substantive 
evidense, and  convistion may legelly 
proesed on it without sorroboration, The 
statement of a o0-acsused is on a different 
footing. "It is not in itself substantive 
evidense and we may not start with it asa 
basis, proseeding to enquire how far it is 
eorroborated. It san only be naed in a 
subsidiary manner in sonnestion with the 
substantive evidense addueed in the ease.” 
The opposite view was taken, though this 
ruling was not mentioned, by a Beneh of 
this Court in 1911 in the unreported ease of 
Emperor v, Malhari (Criminal Appeal No, 
38.B of 1911) where Batten, A. J. O., and 
Stanyon, A.J. O, quoting with approval 
the Allahabad sase of Emperor v. Kehri (2), 
held that a statement made by a so asoused 
and admitted under sestion 30 of the Evi. 
dense Aet, “is a piese of evidence as relevant 
as any other kind of evidenee,” and that " a 
eonvietion based on the uneorroborated state- 
ment of a so aesused would not be illegal.” 

6. It seems nesessary to examine the 
views expressed by the High Courts on thie 
point, In support of the proposition that, 
as against an assused person, the sonfession 
of a e0-aeeused is not evidense but some- 
thing different whieh oan only be taken into 
consideration, so that a sonvistion based-.on 
sueh a statement alone,. with or without 
sorroboration, is illegal, it seems usual to 
quote the judgment of the Caloutta Full 
Bensh in Empress v. Ashvotosh Ohuckerbutty 
(3) though the support it reasives from that 
rnling-is not great. It is certainly supported 
by tho ruling of Benson and Sankaran Nair, 
JJ., in Giddigadu v. Emperor (4) and by a 
judgment of Sir Lawrenee Jenkins, O. J., 
Brett and Chatterjee, JJ.  soneurring, 
in Emperor v. Noni Gopal Gupta [Lalit Mohan 
Ohakravartt] (5). In the frst ease mentioned 
all the learned Judges were agreed that the 
scnfession of a co-asonsed was evidense and 
Sir Riehard Garth, O. J., added that it ought 
to be dealt with by the Court just like 
any other evidenes and if sufficiently 


(2) 29 A. 434; 4 A. L. J. 310; A.W. N. (1907) 140; 
5 Or. L. J r 860, ` 

(8) 4 0. 483; 3 O. L. R, 270; 1 Shome L, R, Cri. 
R. 79; 2 Ind, Dec. (N. 8.) 807 (F. B.). 

(4) 1 Ind. Cas. 867; 838 M. 46; 8 M, L, T, 116;9 
Or. L. J. 404, 

(5j 10 Ind. Cas. 582; 88 0, 659; 15 0, W. N. 593; 
12 Or: bya Ja 286 G. B.). 
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aorroborated sould form the basis of a 
eonvistion. Mr, Justice Jackson, after 
finding that such astatement ia evidence” 
as muah as the daposition of a witness, 
goes on to say: “There remains the ques. 
tion of the effect to be given to sueh 
eonfessions, and this point also appears to 
me not doubtful. The seonfession olearly 
eannot stand higher as to probative forse 
than the testimony of an assomplise, who 
is declared to be a sompetent witness 
against an-acaused peraon (sestion 133) 
and the law does not say of the eonfession 
as it says of sush testimony, that ‘a son- 
vistion is not illegal merely besause it 
proseeds upon the unaorroborated testimony 
of an aesomplise’, That being so, I eon- 
sider that we are free to lay down the 
role, whieh would undoubtedly prevail in 
England if it were possible that sush 
matter sould be admitted, and to hold 
that a sonvietion based upon sueh son- 
fession alone would be illegal, and not 
only so, but that sush eonfession will not 
legally suffice, when sorroborated by other 
facts of whieh evidences is offered, unless 
those fasts are such that, if believed to 
exist, they would of themselves suffise to 
support a sonviction’. In this quotation 
I have ventured to sorreet a somewhat: 
obvious misprint in the report, in whieh 
the. first two lettera of the word “illegal” 
are omitted and prefixed to the word 
“legally” whieh comes immediately below 
it inthe soneluding passage of the extraet. 
Markby, J., eonsurred in this view with 
hesitation and MeDonell, J., withont remark, 
Ainslie, J., apparently agreed with the 
learned Chief Justiee in thinking that a 
sonvistion on the unesorroborated atatement 


‘of a ao aoaused admitted ander seetion 30 of 


the Evidense Act would not be illegal but 
was in prasties impossible. 

7, With all respeot, I feel bound to say 
that Iam unable to follow the argument in 
the passage quoted from the judgment of: 
Mr. Justise Ainslie, and I conour entirely 
in the following passage from the judgment 
of Heaton, J., in Gangapa Kardepa v. Emperor 
(6), Referring to Empress v, Ashootosh 
Ohuckerbutty (8) the learned Judge said :—~ 


(6) 21 Ind. Cas. 678; 88 B, 156; 15 Bom. L, B.976 
2 Bym. Cr. G. 143; 14 Or. La J, 626, 
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In this ease the Judges did regard the sonfes- 
sion of a so:saoused as eyiderca for reasons 
whieh to me are sonvinsing. Therefore, it is 
that I feal bound to desline to follow the ruling 
in Queen-Hmpress vy. Khandia (7) and 
feel that I must treat the sonfessions of 
the co-ascused as evidense for the purp-se 
of all the aeeused, The sesond point is 
that, even so, regarding the eonfessions they 
are evidenee of so pesuliar a charaster 
that to found a sonvistion on that elass 
of evidence alone is illegal, and for this 
proposition there ig the authority of the 
Oaloutta oase already referred to. Bat to 
this proposition also I must respeatfully 
demur. There is, I believe, no law whatever pre- 
seribing the eredibility of evidence. Matters 
relating to the admission of evidenea are 
matters of law, but the eredibility of evidense 
isa matter left to the knowledge, experiense 
and logie of the Oourt that has to deside 
on the evidense. I think that mneh of the 
sonfusion whieh has arisen more partisularly 
in the oaas of accomplios evidenee, has arisen 
out of the fast, that questions of eredense and 
questions of law have not bean rigorously kept 
apart but have been eonfused together, Mora- 
over, 1 think that if a Court lays down a rule 
toushing the sredibility of evidenee it does 
that whieh ithasno authority to do and 
whieh it ought to be against the eonsciense 
of the Court todo. How ean a Court, how: 
ever eminent, lawfully say thataJury in 
some future oase shall not be sonvineed by 
some partioular elass of evidenso ? ” In 
regard to the dietum of Ainslie, J., that even 
the sorroboration must be of evidence of 
fasts such that if believed to exist they 
would of themselyes suffise to support a 
eonvistion. ” I would quote the judgment 
of thia Court in Emperor v. Malhari (Ori. 
minal Appeal No. 38 B of 1911) the ease 
above-mentioned. Stanyon, A, J.O., said: 

A good deal has been written and said 
about the saope of sestin 30 of the Indian 
Evidenee Ast, 1872; and some of the earlier 
published desisions on the point would make 
the aonfession of one aseused something 
less than evidence against his assomplise 
Jointly tried with him for the same offense, 
80 that no eonviation of the latter eould be 
sustained thereon if the other evidenoa would 
be insufficient to prove his gailt. We are 
unable totake this view. Wedo not think 


(7) 15 B. 66; 8 Ind, Dee, (N. 8.) 45. 
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if was the intention of the Legislature that 
sestion 30 shonld provide a mere super. 
flnity, to be used only in oases already es- 
tablished by other evidenss. ” l 

8. The judgment in Grddigadu v. H mperor 
(4) is vary short, The learned Judges, 
Benson and Sankaran Nair, JJ., firat lay 
down no more than that asonvietion would 
bə most unsafe in prastioa if there was n3 
evidensə other than the eonfession, and 
add at the end of their judgment that, 

sonvietion on snoh a eonfession alone has 
long bsen held to ba a ease of no evidenss and 
bad in law”, citing two Madras eases of 1873 
and 1276, to whieh I am unable to refer, and 
the Oaloutta Fall Boneh case already dizens- 
sed. In 191]1,in Emperor v. Noni Gopal Gupta 
[Lalit Mohan Ohakravarit] (5), Sie Lawrence 
Jenkins, O. Jẹ Bratt and Chatterjee, Jda 
eonsnurring, said : “ While admissions, a word 
whieh embrases confessions, ara by sesticn 
21 relevant, acd may be proved as against 
the person making them, all that seastion 
30 provides ie, that the Court may take 
them into sonsideration, as against other 
persons, This distinstion of language is 
signifieant, and it appears to me that its 
true effest is, that the Court san only treat 
a confession as lending assuranee to other 
evidense against a eo-aseused. Thus, toillus- 
trata my meaning, in the view I take, a 
eonvistion on the aonfession of a ao-aesused 
alone would babad in law. This reading 
of the section appears to me fo gain 
sonfirmation fromthe language of sestion 5.” 
The prinsiple enuneiated ia based on the son- 
slusion that sush a sonfession is not svideasa, 
whish is dirastly opposed to the unanimonos 
desision of the Fall Beneh of the same Court 
in the ease already diseussed, whieh was not 
mentioned by the learned Chief Justice. 

9. In & later sasa in the same Conrt, 
Empsror vw, Babar Ali (8), Fleteher, Ja pro. 
eoeded entirely on the assumption that a sotn- 
vistioi eould rast on the esoafg33ion of a ao- 
axyanaad if it were suffiziently sorroborated. 
After aonsidering the effast of tha e>nfes3- 
signs in that ea39 as against those who mula 
them, the learned Judge said: “As againat 
the remaining four aesased, the sonfessions 
oau ba taken into aonsideration, bat the 
Court requires sorroboration before it will 
aot upon the aonfessions of eo-assused. Tha 

(8) 28 Ind. Cas. 657; 420. 789; 210, L. J. 492 
19 0. W. N. 684; 16 Or. L. J. 821, 
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sorroboration in the evidenee in this sase, 
although it raises a ease of suspieion, falls 
‘far short of what is required to support a 
eonvistion. It sonsists prineipally of state- 
ments of witnesses as to secing the aceused, 
or some of them, together on the night of 
the oseurrenes, and as against one of the 
assuned as to the identifieation of eertain 
ornaments found with one of the aesused 
whioh bad sometime or other been pledged 
with thedeseased woman. These statements, 
though giving rise to suspiaion, are oon- 
sistent with the innoeence of these four 
aseused’’, Finally, we have the dissentient 
judgment of Mr. Justice Shah in Gangapa 
Kardepa v, Emperor (6). The learned Judge 
was of opinion that a eonvistion based only 
upcn matter which ean be taken into eon- 
sideration ander sestion 30 of the Evidenea 
Ast and is not corroborated by other evidenee 
is bad in law, but apparently sesepted the 
view that sush matter sould be treated as 
substantative evidenes, and a sonvistion 
sould rest upon it if there were suffi. 
sient other evidense to juatify a beliefin its 
truth. - 

10. Against the proposition that the 
eonfession of a so-asensed ean be used as 
a piese of substantive evidense and that we 
may start with if as a Favie, proeeeding to 
enquire how far it is corroborated, we bave, 
therefore, the dictum of Stevens, J. O. in 
Emperor v. Karim Baw (1), that of Ainslie, 
J., in the Empress v. Ashootosh Ohucnerbutty 
(3), whieb on examination works out very 
nearly to laying down a “ rule.toushing the 
eredibility of evidenae ” of whish Heaton, 
J., speaks in the passage quoted above, the 
judgment of the Madras High Oonart in 
Giddigadu-y. Emperor (4) whieh rests entirely 
on authority to whioh I cannot refer, and 
the dictum of Jenkins, O. J. in Emperor v, 
Noni Gopal Gupta [Lalit Mohan Ohakravarit } 
(5) whieh apparently was not followed by 
Fletsher, J., in Emperor v. Babar Ali (8). 


11.. On the other hand, we have reasoned: 


and to my mind eonvinsing judgments hy 
Knox,J., and Rieharde, J., inEmperor v, Kehri 
(2), bya Bensh of this Court in Emperor y. 
Malhari (Oriminal Appeal No, $8-B of 1911) 
and by Heaton, J., Maelecd, O.J., sonsurring, 
and, on this point, Shah, J., not dissenting, in 
Qangapa Kardepa v. Emperor (6). To these 
I might add the reasoning in the judgment 
of the learned Sessions Judge (Mr. F. K. 
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Boyd) which is published as an annexure 
to Gangapa Kardepa v. Emperor (6). There 
is also the judgment of Gartb, O. J.,in the 
Empress v. Ashooiosh Ohucterbutty (3), and 
desision of ithe 
Full Beneh in that case that snoh a 
statement is substantive evidenes, 
not mentioned the Allahabad ease of Queen- 
Empress v. Nirmal Das (9) nor the Bombay 
ease of Queen-Hmpress v, Khandia (7) as 
they may both be taken as overruled by 
the later deeisions quoted. In any oase, 
the reasons stated in the later rnlings 
appear to me mush more esonvineing, I 
soneur entirely in the views expressed by 
the Allahabad High Court in Hmperory. 
Kehri (2) and by Mr. Jsstise Heaton in 
Gangapa Kardepa v, Emperor (6), and hold 
that in this ease the sonfession made by 
Shrawan ean be treated as substantive 
evidenee against Sapku Patil, cn] if it ig 
found to be eredible, beeanse it is suffisiently 
corroborated by other evidence or matters 
proper for eonsideration, Sapku Patil ean be 
eonvieted on it. l have already stated that 


I believe his statement that Sapku 
Patel instigated him and sonspired 
with him to murder the - boy, beeansa 


that statement isa snffisiently eorroborated 
by the evidenee of Ishria (P, W. No. 5), 
Musammat Raju (P. W, No, 12) and Raghu 
(P. W. No. 13) and that of the witnesses who 
sireumstaneses of the disputes 
and litigation over the adoption and the 
property, Oonvineing proofof that some- 
body instigated Shrawan to sommit this 
mardor, that it is highly probable that 
Sapku Patil did so, and that it is 
prastiesally impossible that anybody elze 
did so, seems to me sufficient proof that 
tapku Patil did so. Under sestion 109 of 
the Indian Penal Oode, Sapku is liable to the 
punishment provided by sestion 302 for 
murder, and to my mind there appears to 
be no question about the sentenee that 
ought to be passed upon him. His erime is 
more despieable and disbolieal than that 
of his hired. assassin Shrawan. For all 
these reasons, I eonsider that in the ease of 
Sapka the eonvietion ought to be altered to 
one of abetment of murder punishable-under 


(9) 22 A. 445; A, W. N. (1900) 169; 9 Ind, Dee, 
(N. s.) 1334, 7 


I have ` 
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teotions 109 and 202 of the Indian Penal 
Code read together and that the sentence 
should be maintained. 

Pripwaux, A. J. O.—I have had the ad- 
vantage of reading the judgment whioh 
my learned brother proposes to deliver. I 
. agree that the finding that Sapku Patil 
was present at the murder eannot be upheld 
for [ do not believe Shrawan’s statement 
that Sapku was then present, I further 
agreə that a strong motive existed for 
Sapku desiring the death of the boy Kash- 
iram. However, I am of opinion that the 
statement of Shrawan cannot be treated 
as substantive evidenae as against Sapku. 
Sestion 30 of the Evidenes Aot saya that 
a oonfession by a so-aesused may be taken 
ioto eonsideration against another being 
jointly tried, But sueh aonfession does not 
fall within the definition of evidense given in 
sestion 3 of the same Aot. As pointed out 
by Jaokson, J., in Queen v. Ohunder Bhuatia- 
charjee (10), “the seation does not provide, 
as has been repeatedly pointed out by this 
Oourt, that sush confession is evidense, 
still less does it say that it shall bə the 
fonndation. of 8 ease against the parson 
implisated. The Legislature very guardedly 
says that it may be ‘taken into sonsidera. 
tion’ and I think the obvious intention 
of the Legislature in so saying was that, 
when, as against any suoh person, there ie evi. 
dense tending to his sonviosion, tha trath 
or sompleteness of this evidence being tae 
matter in question, the sireumatanea oi sash 
person being implieated by the sonfession 
of one of those who are being jointly 
tried with him should ba taken info son- 
sideration as bearing on the truth or suffi- 
eiensy cf sush evidense.” 

The same Judge held to this opinion 
in Empress v, Ashootosh Ohuckerbutty (3). 
The authorities on this point have been 
mentioned by my learned brother. I ineline 
to the view expressed by Jenkins, O. J., in 
Emperor v. Noni Gopal Gupta {Lalit 
Mohan .Ohakrarartia) (5), namely, that 
the confession of an aseused pereon 
is not evidence against a eo-aseused in the 
sense that a sonvistion on that alone sould 
be supported. Jt oan only be taken into 
eonsideration under sestion 30, that is to 
aay, it san lend aesuranee to other evi- 


* (10) 24 W, R. 42 Or. 
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dense, Other easos whish support this view 
are Queen-Hmpress v. Nirmal Das (9), Queen- 
Empress v. Khandia (7), Hven if treated 
as evidence, the sase-law is in favour 
of the proposition that sueh evidence is 
of too weak a eharaster to form the basis 
of a eonvietion. Sush a sonfession may 
be evidense in the sense that it may be 
taken into eonsideration in determining 
the guilt or innosenee of a oo-aseused, but 
the seetion has to be striotly sonstraed, 
and a confession of this nature is merely 
to be an element in the sonsideration of 
the ease and does not do away with the 
neeessity for other evidenee. í do nof 
think that sueh a eonfession alone will 
sustain a sonviction. 

Confessions may be divided into two 
elaases, those that spring from genuine 
remorse, aud those, whether true or false, 
which are made under some indusement, 
given not nesessarily by the Poliee but by 
others who have interested themselves in the 
investigation of the ease. 16 is obvious that 
those eoming within the first kind are the 
most valuable. In the present oase it 
asems to me that, as regards the oo-aceused, 
Shrawau’s statement is entitled to little 
weight. He began by saying to the Police 
that Mangria and Ishria had been trying 
to induse him to get the boy killed, and that 
Mangria actually killed Kashiram in the 
presenoe of himself and Sapku Kunbi, 
On this statement Mangria was arrested, 
Next day, Shrawan was arrested, and then, 
for the first time, implisated Sapka, 


-geeused. Later on, he made the esonfession 


in whioh he stated that be pressed the 
boy’s throat and then drowned him in the 
pit in the presense. of and ander the 
instigation of Sapku, assused. This state- 
ment he now retracts. 

He has thus told two stories anda part 
of the last, namely, that Sapku, acsused, 
was present at the drowning of the boy 
I disbelieve. Under these sireumstanees, I 
am unable to acsept the retrasted eson- 
fession as suffieient against Sapku unless 
there is other evidenoe on the reeord showing 
his guilt, i turn now to see what evidence 
there is, 

Ishria’s statement I do not believe. On 
the 14th September Shrawan made a state- 
ment to the Polise saying that Ishria had 
tried to induce him to kill the boy. The 


b66 
BARAWAN V, EMPEROR, 


‘next day Ishria appeared before the inves- 
tigating offiser of his own ascord and made 
-'a statement saying that Sapku Patil had 
been trying to induge bim to kill Kashiram. 
Fn his statement asa wituess he speaks to 
being sent for by Sapka, where, in the 
‘presenes of Sapku, Ohutia and Mangria, 
Sapku, acoused, asked him to drown Kashi- 
ram. The witness refused and told Janglia, 
the father of the aseused, Shrawan, to warn 
Raju, the mother of the boy, that Sapku 
was planning his murder, and he further 
warned Javglia to tell his son Shrawan not 
to join in the plot. Janglia denies that 
Ishria warned him, though the boy’s mother 
‘says that-Janglia had warned her, He may 
havs done so but that the warning origin- 
‘ally came from Ishria, there is nothing to 
show exsept his own statement. Before the 
Polise reached the village the suspision that 
Sapku had instigated the murder had got 
about and shortly after this witness had 
been himself implisated we find him coming 
forward as a witness against Sapku, ob» 
viously in an attempt to elear himself, 
Evidence of this nature is nct econvineing. 
The insident spoken to by Ghurabya (2, W. 
No. 6) does not direstly implisate Sepku. 
The mother of the boy stated that after the 
boy’s death she acoused Sapku Patil, Mangria 
and Chutia and. Ishria Mahar of having 
scmbined to kill ber son, Sbe did so be- 
cause they seemed intimate and nsed to rit 
together and sbe had overheard the saying 
that Kashiram would not enjoy the fruits 
of his vietory long. It is very improbable 


that if these men were sonspiring the boy's 


death, they would allow themselves to be 
overheard by the mother, I disbelieve this 
part of the woman’s statement, i 
Raghu, the father of the boy, examined as 
P, W. No. l1=,speaks to his wife telling him 
of Janglia’s warning and to his own suspi- 
- gion that Skrawan sommitted the murder at 
the instigation of Sapku, Ishria and Man. 
gria, He saw Sapku in the village that 
morning. That by itself is not suspicious 
for the man lives in a neighbouring village, 
This is all the evidence. There is strong 
guspision against Sapku, and it is not likely 
that Shrawan would have killed the boy 
unless instigated to do so by promise of a 
reward. - But suspision is not proofand [ am 
slearly of opinion that the evidenea on resord 
together with Shrawan’s retracted: sonfession 
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is insuffisient to warrant the eonvistion of 
Sapku, and that ib would be unsafe to sonviet 
him on the evidenee on record. I would, 
therefore, allow the appeal of thia appellant, 
set aside bis sonvistion and sentenee and 
acquit him, 

Shrawan’s convyiotion is, I think, esorrect. 
There is evidence to show that the boy used 
not to go-to Hagria’s badi where the 
pit he was found in is situated, though 
it has been found there is a foot-path 
and an opening in the dividing fenee 
between the badia of Raghu and Hagria. 
The Sub-Inspestor’s statement shows that 
the opening is guarded by thorns about a foot 
higb, whieh would have to be stepped over, 
and a boy of four is unlikely to have srossed 
there, The pit could, of sourse, be reashed 
by going round bat, gain, the boy is not 
likely to Lave gone that distanse. The boy’s 
body bore no external marks of violense and 
the medieal evidance shows that death was 
probably dueto drowning, As the boy was 2 
feet 6 inehes in height itis unlikely that he 
would have been drowned by falling into the 
hole, where the ntmost depth of water is said 
by P, Ws. Nos. 2 and 14 to be 18 feet. An 
avsidental fall into the pit would probably 
have led to the boy’s ssreams being heard, 
P, W. No. 7, Bakshi, speaks to meeting 
Sbrawan that evening near Ladku Patil’s 
badi whioh is beyond the pit at about sunset 
and Musammat Raju, the mother, says that 
Shrawan who had been given leave on 
aseount of the marbed festival returned 
to the house that afternoon and was 
there when the boy got up and went 
ont, He then took the boy into his Jap. 
The boy was missed after this, and it seems 
from the mother’s statement that Shrawan 
was the person last seen with the boy. 
Shrawan was servant tc Raghu, the boy’s 
father, and had been given leave for the 
day. Yet he appears twise at the house 
that afternoon, a suspieious sircumstanee 
going to show his visita were made with some 
ulterior motive. Sbrawan has addueed no 
evidence to show how he was forced to make 
a false sonfession. The Sub-Inspeotor 
admits that he told the man to speak the 
truth but this faet would not invalidate the 
confession, As regarda the person making 
it a retrasted sonfession may even withont 
any oorroborative evidense form the basis of 
a conviction, Hmperor v. Kehri (2) and in the 
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present sasa thera is evidense to show that 
this appellant was last seen with the boy, 
and tha cireumstanoss sounested with the bcy’s 
death point to his haying been murdered. 

1 would eaonfirm sonviastion and sentense 
in Shrawan’s ease and dismiss his appeal. 





The caso was then referred to a Third 

Judge by the following 
ORDER, 

HALLIFAxX AND Pripgavx, A, J. Os.- 
{February 10, 1921.)—As we are divided 
in opinion in respect of this appeal 
the sace will ba laid before gush third Judge 
asthe Judioial Commissioner may appoint 
in this behalf for his opinion under sestion 
429 of the Oriminal Prosedure Code, 
Our opinions are stated in the separate 
judgments rasorded in the appeal of the 
o9-aesused Shrawan Mahar (Oriminal Appeal 
No, 246 of 1920) dismissed to-day, 





On the sase being laid before the Judisial 
Commissioner the following order was passed: 


Daske Beoosman, J. O,—(February 14, 
1921.)—Let the ease of Sapku be laid before 
Mr. Kotval, A, J, O., for opinion, 

OPINION, 

Korvat, A. J, O. -The materials on record 
appearing against Sapku are: the soufession 
of Shrawan, the eo aseused, and the deposi 
tions of P, W, No &, P. W, No. 12 and P. W. 
No. 13, Hallifax, A. J. O., holds that Shra- 
wan’s aonfession ean be treated as substantive 
evidenee and that we may start with it as 
a basis, Pridesux, A. J, O. is of the son- 
trary opinion, 

The first proviso to seation 165, Evidense 
Ast, lays down that the judgment must be 
based upon fasts deslared by the Ast to bs 
relevant and duly proved, Chapter II, 
part, l of the Act deals with the subjeat of 
the relevansy of fasts, Sestion 30 finds 
plase in this Chapter, It is to be noted that 
in all care; under thie Chapter when a fast 
is deolared relevant the Ast uses the ex: 
pression “is relevant’? to deslare the rele- 
vansy. In sestion 30 the Aot does not cay 
that the aonfession referred to therein is 
relevant but only saysthat the Oourt may 
take it into consideration, The eonfession, 
therefore, not being deelared relevant by 
the Ast as against the oo-assused judgment 
eannot be based upon ib so far as he is son- 
‘gerned, When, therefore, seation 30 deelares 
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only that the Court may take it into eon: 
sideration, I think itisa fair inferense that 
what it means is that the Oourt may take 
if into consideration with or supplementarily 
to relevant fasts which may form the basis 
ofa judgment, If this view is correat, then 
the interpretation of seetion 30 by Jenkins, 
O. J., in Hmperor v. Noni Gapal Gupts [ Lalit 
Mohan Chakravartt} (5) is the right one. 

Both Hallifax and Prideaux, A, J, Cse., have 
disbelieved the statement of Shrawan that 
Sapku was present when the boy was 
murdered, and I agree with them, Halli. 
fax, A. J, O., in paragraph 3 of his judgment 
writes :— 

“It still remains to be seen, however, whe- 
ther Sapku is proved to hava ‘abstied the 
murder by instigation or sonspiraey and so 
to be liable under seation 109 of the Indian 
Penal Code to the. punishment preseribed by 
seation 302 of that Oode;” 

and in paragraph 5 :— 

“Ib is obvicus, however, that there is not 
suffisient basis for the sonvietion of Sapku 
Patil, for instigation and sonapirasy, in proof 
of the existense in him alone of a strong 
motive and of sironmatanees making such a 
sourse highly probable, the evyidenee of 
Ishria that he asked him to sommit the 
murder and the evidence of the boy’s parents 
that they saw him in esonsnitation with the 
persons mentioned by Ishria and the aesused 
Shrawan as the sonspirators, These matters 
are to my mind suffisient sorroboration of the 
statement made by Shrawan of the eom- 
plisity of Sapku Patil, that is to say, they 
lead me to believe that statement to be true. 
Bat without that statement they amount 
prastisally to nothing in tha way of direot 
implisation of Sapku, Therefore, unless we 
can start with the statement of Shrawan as 
a basis, treating it as subatantive evidense 
to be corroborated by the other matters 
mentioned, it must be held that there is no 
evidense against Sapku,” 

It is obvious, therefore, that he would hava 
pequitted Sapku but for his opinion tbat it 
is permissible fo start with the statement of 
Shrawan as a basis treating it as substantive 
evidense to be sorroborated by the other 
matters mentioned, 


Assvming that the view taken by me is 
not sorrest and treating the statement of 
Shrawan as substantive evidence, I am not 
inolined to pat any relianse on it so far as 
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it implisates Sapku or on the evidense of P. 
W. No, 5, P. W. No. 12 and P, W, No. 13 icr 
the reasons given by Prifeaux, A, J.O. As 
a matter of judisial prudenee, a statement like 
Shrawan’s must be regarded with suspision: 
Bala v. Emperor (Oriminal Revision 
No. 215 of 1915). The evidense of P, W, 
No. 5 sould have been sorroborated by Sapku, 
Ohutia and Mangris, bat they are not 
examived, Moreover, it does not sorroborate 
the statement of Shrawan that he—Shrawan 
—was instigated hy Sapku. If be.ieved, it 
proves sonduet on the part of Sapku 
showing that Sapku had gone to hire 
another person besides Shrawan to sommit 
the murder, 
“Tha one solid faet against Sapku is the 
existense of a motive on hia part, Tuais 
raisea a strong suspision against him but 
oannot suffise for a sonviotion, 

In my opinion, the asoused Sapkn should 


be acquitted. - 
. JUDGMENT, 

HABIFAX AND PRrIDEAUN, A, J. Os,—( April 
6, 1¢21.)—Following the opinion stated by 
Kotval, A. J.O., on the referense made 
under sestion 429 of the Criminal Prosedure 
Code, we order that the eonvietion and 
sentenee of the asensed Sapku be set aside 
and that he be asquitted and set at liberty, 

J. Pe Oonstction set aside, 


` 
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OALCUTTA HIGH COURT. 
URIMINAL Revision No, 9 or 1921, 
August 10, 1921, 
Present:——Mr, Justioe Teunon and 
Mr, Justies Subrawardy. 
DULLOO SINGH AND OTHERg = 
A COURED— PETITIONERS 
t6rsus 
Tar DEPUTY INSPROTOR 
GENERAL or POLIOE, O. L D., 
BENG AL —OUO0MPLAIHANT—— 
Opposite PARTY, 

Criminal Procedure Oode (Act F of 1898), s. 195 
—Penal Code (Act XLV of 1860), ss, 198, 204, 47) 
Sanction to prosecute—Decree, whether bar to prosecu- 

tion—Haamination of witnesses on commission, 

The existence of a decree. not sot aside is no 
bar to œ prosecution under sections 193, 204, 471 
an cognate sections of the Penal Code. [p, £71, col 
1 — i — Fuzla Karim, 38 0. 198; 3 Cr, L. 


- Forihe purposes of an enquiry made by a Civil 
Honrt under the provisions of section 195 of the 


Criminal Procedure Code, the examination of wit” 
nesses On commission is permissible. [p 27], col. 1.] 


Rule against an order of the Judge, 
Small Cause Court, Sealdah. 

FAOTS appear from the judgment. 

Sir Asutosh Ohaudhurt, Kt. (with him 
Babn Kanatdhan Dutt), for the Petitioners,— 
Where the deeree of a eompetent Court is 
subsisting and is not set aside, how ean 
there be sanction to prosesute P Unless and 
until ‘the deeres is set aside, bow ean you 
say that the deeree was obtained by fraud ? 
That the sanetion is not in proper form 
is olear and indisputable. Moreover, the 
examination of witnesses on sommission in 
the sourse of enquiry whieh led tc the 
grant of sanation is not sanctioned by law. 

Mr, Orr, for the Opposite Party, refers to 
Hume v., Poresh Ohunder Ghose (1), Em- 
peror v. Molla Fuela Karim (2) and Ram 
Prosad Malla v, Raghubar Malla (3). 

Sir Asutosh Ohaudhury in . reply.— 
Emperor v, Molla Fugla Karim (2) has no 
applieation to the faets of the ease as no 
svidenes was taken in that ease. Ram 
Prosad Malla vy. Raghubar Malla (3) sannot 
apply as it- was an eg parte deeree. Refers 
to Kasi Ohunder Mozumdar, In the ma ter of 
the Petition of (4), Sangilé Vira Pandia v, 
Queen (5), 

JUDGMENT.—This Rule is direated 
against an order by whieh the Judge of the 
Small Oause Oourt of Saaldah has granted 
to a responsible’ offiser of Government 
sanetion for the proseeution of the five 
petitionera on obarges under srcetions 
204, 193, 471, and sognate sestions, of the 
Indian Penal Code, 

The suit ont of whieh the applisation 
arose was one brought by the first petitioner 
against one Lakhia Ohamarin and her 
minor son, Biswa Nath, as the heirs and 
representative of Gajan Ohamar and his 
wife, Ukia, to reeover a sum of money said 
to be due on a hand note, In this suit 
Dukbaran, the father of Biswanath re- 
presented his minor son, and the suit 


(1) 22 Ind. Cas, 821; 41 O, 446 at p. 456; 15 Cr. L. 
J. 49 (8. B.). 

(2) 830. 193; 3 Or. L. J. 865. 

(3) 4 Ind, Cas. 6; 37 0.18 atp. 21; 13 0. W.N, 
1038; 10 Or. L. J. 464, 

(4) 60. 440;7 0. L. B. 830; 8 Ind. Deo. (N. s.) 
286, 
aoe 6 M. 2912 Weir 178; 2 Ind. Deo, (N.s) 
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eventually terminated in a eompromise by 
whioh the plaintiff gave up all alaima 
against the defendants on the exeeution by 
Dukharan of a promissory-note for the 
sum of Rs. 200 in’ favour of the plaintiff. 
On the order-sheet the final order reads 
“deereed on eompromiee,” but this is obvi- 
cusly a mistake, as, in view cf ike state- 
ments made in the petition, there eould be 
no decree against the defendants and the 
suit was in fact diemiesed. 

The grounds on whish the Rule was 
issued are three, namely, (1) that the snit 
having been sompromised the applisation 
for sanstion is not maintainable, (2) that 
the sanction is notin proper form and (2) 
that the examination of witnesses on som- 
mission in the seourse of enquiry which 
resulted in the grant of sanction is uct 
warranted by law, 

In our opinion none of these objeetions 
oan be sustained. 

On the first point it is suffisient to 
refer to the sase reported in Emperor vy, 
Molle Fuzla Karim (2), wherein it has been 
held that the existence of a decree not set 
aside is no bar to a prosecution. — 

The order granting the sanetion embodies 
by referenee the applisation made and in 
the ceveral paragragha of the said aprli- 
sation all the essential partioulars are to be 
feord. Thus, as to form, there has heen a 
substantial somplianee with the reqnire- 
ments of the law. 

The woman, Lakhia, and eertain other 
witceezes reside in the State of Benares and 
were examined on sommisaion. For the 
purposes of an enquiry made by a Oivil 
Court under the provisions of seetion 195 
of the Oriminal Prosedure Oode, their 


6xamination on sommission was, in cer 
judgment, permissible and suffisient, 

We accordingly dissharge this Rule. 

B, N. Rule discharged, 
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PATNA HIGH COURT. 
ORIMINAL Rererence No. 45 or 1921, 
January 3, 1922, 

Present: —Mr, Justice Jwala Prasad 
and Mr. Justies Adami. 
MAHESH SHAH— 
versus 


DARBARI HUSSAIN— 

Local Self-Government Act (III B. C. of 1886), 
ss. 78, 139, 140—Eneroachment. on road— District 
Board, power of, to frame Bye-Lews—Bye-laws, whe- 
ther ultra vires. 


A District Board is empowered under sections 139 
and 140 of the Local Self-Government Act to make 
a Bye-Law for oarrying out the purposes of 
the Act and has impliedly, if not expressly, 
power to provide, by its Bye-laws, for the punish. 
ment of encroachment over its roads in order to 
carry out the provisions of section 78 of the Act, 
i-e.,, to providefor the repairs and maintenance of 
its roads, etc. and sucha By-Law framed by the 
Distriot Board is not ultra vires. [p. 572, ool. 2. 

Ramanath Ghose v. Emperor, 11 O. W, N. olxxv 
(175), dissented from. 


Oriminal referenos by the Sessions Judge, 
Shahabad. 


JU DGMENT.—This is a referense by the 
Sessions Judge of Shahabad under seetion 
439 of the Code of Criminal Prosedore, 
rasommending that the sonvietion of, and 
the sentensa passed by, the Magistrate 
upon the aasused undor the Bys-law framed 
by the District Board of Shahabad under 
gestion 139 of the Loaal Self-Government 
Aot (Ast III of 1885 B. O.) ba set aside, 
on the ground that the Bye-law in question is 
ulira vires. 


The Bys-law in question runs as fol- 
lows:— 


“Whoever eneroashes cn any road by 
sultivating erops, or by ploughing it up 
for eultivation or by the eonstruetion of 
any building or strusture thereon, exoept by 
the permission of the Ohairman of the Dis. 
triat Board, shall be liable to a fine not 
exeseding Rs. 50 and toa further fine not 
exeseding Rs, 2 for every day on whish the 
offense is continued,” 

Seetion 139 of the Ast says: “Every Distrist 
Board or Loeal Board, empowered in this 
behalf by the Iientenant-Governor, may, 
subjest to the sontrol of the Lientenant. 
Governor, make Bye-laws for earrying out 
all or any of the purposes of this Ast,” 

Seetion 140 empowers the Board to pro- 
vide for the punishment of the breaesh of the 
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Bye laws with fine which may extend to 
Rs 50, and in the ease of sontinuing breash 
with a farther fine whish may extend to Rs, 5 
for every day during whioh the-breash is 
sontinued. l 

Thue, a Distrist Board is empowered to 
make a Bye-law for earrying out the purposes 
of the Ast. 

Sestion 78 of the Ast enjoins upon the 
Distriet Board the duty............t0 provide 
fòr the repair and maintenanéé of roads, 
ete whieh have been taken olarge of by 
the Board under the Ast, or towards whieh it 
may have agreed to sontribute, 

' The learaed Sessions Judge holds that 
the words * repair and maintenanes ” in the 
gestion sannot possibly inelade ensroaehment 
òn the roads and, therefore, the District 
Board has no right to make a Bye-law for 
the purpose of punishing pərsons making 
encroachments upon the reads: He has 
relied upon the oase. of Ramanath Ghose v. 
Emperor (1) whieh fully supports his views 
and is on all fours with the present ease. 

Now, the words “provide for” in the 
seation mean, to prosure means in adyanee 
or to take measurés in yiew of an expected 
or possible need, and the word “ main- 
tenance’ of road means, the keeping it up. 
Maintenance of way has a teehnieal mean: 
ing of maintaining in repairs all fixed 
property of a road, sueh aa, traeks, bridges, 
eto.. whieh are the nesessary appurienanses, 
-T'he above meanings of the words have besn 
taken from Webster's and the Imperial 
Distionaries. 

Thus, under the sestion, a duty is sast 
upon & District Board to keep the road in 
repair and to maintain it by keeping in 
repairs the bridges, traeks, etae., on the 
road by providing funds and taking neeaa: 
gary measures with respest thereto. 

On the one hand, it is possible to sontend 
that no duty is oast upon the Distrist Board 
to provide by its Bye-law for the punishment 
of persons encroaching upon their roads. On 
the other hand, it is diffeult to ses how a road 
ean be maintained in its proper condition 
without preventing eneroashments thereon 
‘and, impliedly, the Distrist Board would be 
dasmed to be authorised to make Bye-laws 
making ensroashments penal, in addition tö the 
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provisions made for doaliũg with ensroddh- 


(1) 110. W. N. olxxv (175) 
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ments on roads by tho penal laws of the 
sountry, sueh as, the Indian Penal Code and 
the Code of Oriminal Prosedure (seation 133), 
The point is not free from diffieulty and, in 
view of the desision of stephen, J., in the 
ease sited above, I was, at one time, inelin- 
ed to refer this ease for the eonsideration of 
a larger Benah so as to deside the point onee 
for all, inasmuch as it is of great publie 
importanee, On further sonsideration I 
have some to the eonelusion that the ease 
should not be referred to a larger Beneh but 
should be desided by us. 

No desision of any Court, exeepting that 
of Stephen, J., referred to above, has been 
shown to us, I have fully eonsidered that 
desision in the light of the provisions of 
the Loss! Self-Government Ast, and hold 
that the Distriet Board has impliedly, if not 
expressly, power to provide for, by its Bye- 
lawa, the punishment of encroashments over 
its roads, in order to carry out the provisions 
of seotion 78 of the Aot, namely, to provide 
for the repairs and maintenanes of its roads, 
ete. Seation 139 empowers the Distriet 
Board to make Bye-laws and sestion 140 
empowers it to impose punishment for the 
breaeh of Bye-laws. 

I, therefore, differ from the view taken 
by the learned Sessions Judge of Shahabad 
as well as by the Calentta High Oourt, and 
hold that the Bye law is not ulira vires, and 
the eonviction of, and the sentenes passed 
upon, the petitioner was not without jurisdie- 
tion. 

I desline to assept the referense, 

Avami, J.—I agree. 


J. P. Reference voi accepted, 


LAHORE HIGH COURT. 
ORIMINAL Apprat No. 870 or 1921. 
Desember i7, 1921. 

Present :—Sir Shadi Lal, Kt., 

Chief Justice, and Mr. Justise Abdal Qadir, 
GHAZ(—Oonvior—APPecoaNT 
versus 


EMPHROR-—RHe3e0nvENT, 

Penal Code (Act XLV of 1880), ss. 303, Hacep. (1), 
802-—~-Murder —-Woman of loose character Refusal to 
admit husband to sesual intercourse-—Grave and 
sudden provocation —Punishment, 
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Accused killed his wife, whom he knew to be 
a woman of depraved character, because she refused 
to bave sexual intercourse with him on the night 
of the ocourrence and also abused him, The woman 
had often before refused such intercourse : 

Held, that the accused could not be said to 
have acted under grave and sudden provocation, and 
was guilty of murder, 

Underjthe circumstances of this case, a sentence of 
transportation for life was considered sufficient, 


Government Pleader v, Nattekallappa, 1 Weir 308, 


referred to. 


Appeal from an order of the Sessions 
Judge, Dera Ghazi Khan, dated the 4th 
Oetober 1921. 

Mr. M, L, Puri for Mr. Des Raj Sawhny, 
for the Appellant. 


JUDGMENT,—JIn this ease one Ghazi, a 
Baloch of the Dera Ghazi Khan Distriet, bas 
been sonvisted of the murder of his wife, 
Musammat Bano, and has been senteneed, 
under seation 802, Indian Penal Oode, to 
the penalty of death There is ample evi- 
dense upon the resord that Musammat Bano 
was a woman of a loose sharaater, and that 
she had eontrasted an illicit intimasey with 
one Malak Ghulam Rasul. Consequently, 
there were sonstant quarrels between the 
husband and the wife, and if appears that 
the latter wonld not allow the former to have 
sexual intersource with her. 

. On the morning of the 7th of May 1921 
the woman was found murdered on the 
platform of ber husband, and the latter was 
smoking a huqga by her side. The prisoner’s 
first eousinv, Ohakar, P, W. No.5, was the first 
to some up to him and found him sitting near 
the eorpse of his wife with his chola and 
monjhla stained with blood. Upon an 
enquiry made by the witness the prisoner 
admitted that he had killed his wife. This 
eonfession was repeated by him before a large 
number of persons and also before a 
Magistrate who reeorded his statement on 
the 13th May. Before the Oommitting 
Magistrate he again admitted his guilt and 
adhered to that statement when he was 
examined by the Sessions Judge. 

There ean, therefore, be no doubt that.the 
appellant, Ghazi, killed his wife on the night 
of the 6-7th May 1921, and that the offenee 
was committed with the blood-stained 
hatehet whieh: be himself produeed from his 
house. The learned Counsel fcr the appel- 
kant, however, seeks to minimize the gravity. 
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of the offense by invokivg the plea of grave 
and sudden provoeation. He sontends that 
not only was Musammat Bano a woman of a 
depraved cheraeter, bnt that she also refused 
to have sexual intercourse with her husband 
on the night in quastion. He further invites 
cur attention to the confession recorded by 
the Magistrate on the 13th May in whish 
the accused stated that his wife had used 
abusive language on that night, Considering 
that the woman’s missonduct was already 
known to the husband and that she had 
often refused to have sexual interecursa 
with him, we are not prepared to hold that 
the provoeation whioh he ressived on that 
night was grave as well as sudden. We 
assordingly hold that the appellant has 
been rightly sonvieted of the offenee of 
murder, 

Aa regards the sentense, the learned 
Counsel relies upon a judgment reported as 
Government Pleader v, Nattekallappa (1) 
where the wife’s refusal to have eonnestion 
with her hosband was regarded asa mitigat» 
ing sireumstanee justifying the redustion 
of the sentense of death to one of transporta- 
tion for life. In the oase before us wa have 
not only the wife’s refusal to have sexual 
intersourse with the prisoner, bat also the fast 
thatshe was a woman of an immoral eharaeter 
and that she probably abused her husband 
on the night in question, In view ef these 
eirsumstances, we do not think that this is 
a ease in whieh the extreme penalty of the 
law should be exasted. While upholding 
the conviction, we .assept the appeal so 
far as to reduee the sentenee to one of 
transportation for life, 


Appeal 
(1) 1 Weir 308. ppeat accepted, 


PATNA HIGH COURT, 

Dears Rererenca No, 13 or 1921, 
CRIMINAL Appsat No, 133 oF 1921, 
September 28, 1921, 

Present :—-Mr, Justiee Das and 
Justice Sir John Buoknill, Ky, 
MADODAR RAM —Accoszp—Apprtiarr 
veraus 


BMPEROR-——-Opposrre Parir. 
Criminal Preecdure Yuda tet (V ef 1898), 2, 298_-Jr: 4 
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trial~Murder—Oonfession, inadmissible in evidence, 
read before Jury, effect of —~Re-trial. 

Where during the course of a trial by a Oourt 
of Session upon a charge of murder a confession 
by the accused was read to the Jury, but it sub- 
sequently transpired that the confession had not 
been recorded according to law and had to be 
ruled ont as inadmissible: 

Held, that that statement might reasonably be re- 
garded as having affected in some measure the 
minds of the Jurymen in convicting the accused 


_ however the Judge might have endeavoured to 


remove that impression from their minds, and that, 
under the circumstances, the accused was entitled to 
a new trial, 


Reference made by the Sessions Judge,. 


Patna, dated the 3lst August 1921. 
Mr, Batkuntha Nath Mitter, for tha Appel- 
lant. 
Mr. Manohar Lall, Assistant Government 
Advosate, for the Crown. b 
JUDGMENT, 
, BUOKNILL, J.—In this appeal and referense, 
appellant, who has been sentensed to death 
for murder, has, 


‘tain giroumstance (which took plase in the 
soorse of the trial) which is a matter of very 
grave sonsern, It would appear from what 
is stated by the learned Sessions Judge in 


his summing upto the Jury, that to use his 


own words, 


“the eonfession whieh was opened by 


the Publis Proseautor and was read to the. 


Jury in the eourse of the trial was not 
reeorded aecording to law and- had to be 
ruled out as inadmissible.” 

. The fast that such procedure took plase 
in & oase of sueh gravity as is thia is a 
matter of very great regret, 
may have actually - taken plage it 
quite clear’ that the Jury was informed 
that the acoused had made a eonfession. 
I have no doubt whatever that a statement 
may very reasonably be regarded as having 
been bound to affeet in some measure the 
minds of the Jurymen,-however oarefully 
the learned Judge may have (and quite 
rightly) endeavoured to.remove that im- 
pression from their minds, In. those eir- 
cumsatanees, and without expressing the least 
view as to the fasts of this oase, | think 
that the aeeused is entitled to a- new trial. 
I should like to add that, pending this new 
trial, I think it would be highly advisable 
that. the aeeused should be kept under 
medieal observation so that his atate of mind 
may be watehed in order to see whether 
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through his. Counsel, 
drawn the attention of this Court to a aer.’ 


Whatever. 
seems: 


we 


figes 


his mentality is normal. Thos siraumetanees 
under whish, as is alleged at the trial, tha 
murder took plase, were so violent and 
barbaris, that it seems possible that the 
mind of a person who oould have sommié- 
ted such a erime was unhinged, 

The ease will go bask for a new trial. 

Das, J.—I agree, 

Je P, 

Oase sent back. 


OUDH JUDICIAL COMMISSIONER'S 
OOURT, | 
ORIMINAL Reverence No. 24 or 1921. 
July 26, 1921. 
Present:—-Mr, Daniels, J. O. 
BHMPEROR-~Oomeialnant 
VErSus 


LAOHHMAN—Aococvsep, 
Criminal Procedure Code (Act V of 1898), s, 110— 
Sureties, rejection of-—Magistrate, power of. 


A Magistrate cannot reject sureties offered by the 
accused on a Police report without recording any. 
evidence on the point. Itis quite open toa Magis» 
trate to ask the Police to report on the character 
of the sureties offered buf before finally rejecting: 


© them it is his duty to have some materials on which 


he can act judicially. < 
Jai Govind v. Emperor, 17 Ind, Oas. 72; 16 0, O.. 
268 at p. 268; 13 Or. L. J. 760, relied on. 


Referenee by the Officiating Sessions. 


- Judge, Rae-Bareli, |; 


- The Government Pleader, for the Crown. 

. JUDGMENT.—'This is a referense by tbe 
Sessions Judge of Rae Bareli on the ground 
that tbe Magistrate has wrongly rejeeted. 
the sureties offered by the aesused on a 
Polise report without reeording any evidense 
on the point. The reference is in assord- - 
anes with the law laid down in Jat Govind. 
v. Emperor (1) and two earlier sases of this 
Oourt. It is quite open to a Magistrate to 
ask the Polise to report on the sharaeter of 
the sureties offered, but before finally rejeet- 
ing them it is his duty to have some materi. 
als on which he ean ast judisially. I ae- 
eordingly accept the reference, and direst - 
the Magistrate to proseed to enquire into 
the fitness of the sureties offered. 

— 
Reference accepted. 


‘(1)_ 17 Ind, Cas. 72; 15-0, O. 263 at p. 268; 13 Or. 
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ALLAHABAD HIGH COURT. 
ORI siau Aepgat No. 943 og 1920. 
_Desember ?, 1920. 
Present +—~Mr, Justisa Piggott and 
Mr. Justice Walsh. 
‘HARKHOO AND anoraur—Aocosep 
versus 


EMPHROR— Opposite. Pasty. 
Evidence Act (I of 1872), 8. 159— Witness, duty of 
— Refreshing memory. 


A witness before a Court of Justice is under an 
obligation to tell the truth and the whole truth, 
to the very best of his power. If upon any 
question he suffers from a bona fide lapse of 
memory, and that failure .of memory can be 
remedied by reference to any memorandum or 
other writing prepared by the witness at the time, 
and the Court invites the witness to refresh his 
memory with reference tothe writing the witness 
is under an obvious obligation todo so, Itis part 
of the duty under which he lies tolay the whole 
truth before the Oourt to the best of his ability, 


Criminal appeal from an order of the 
Sessions Judge, Gorakhpur, 

Mr, Narmadeshwar [rasad Upadhya, for the 
Appellant. 

Mr, W. Wallac, Governman! 
for the Crown, 

JUDGMENT. —1n this sase Harku and 
Sheoraj, two young men, Kahara by oaste, 
and distantly related, have been sonvisted; 
the first on a aharae under sestion 302, 
and the sesond on a eharge under sestion 
302 109 of the Indian Penal Cade, -in 
sonnection with ths murder of a boy 
named Brij Kishor. The resord is before 
us for aonfirmation of the eapital sentense 
passed by the Sessions Court, ‘Both the 
eonvists have submitted -petitions of appeal 
through the Superintendent of the Jail in 
whieh they are eonfined, and the ease on 
their behalf has been fully: argued’ before 
us by Counsel. The resord is a somewhat 
voluminone one, but the whole -of. tha 
evidence is earefully summarised in the 
judgment of the learned Sassione Judge, 
and ‘ws do not propose to resapitulate 
more of it than is neesessary in order to 
make elear fhe reasons for the desision 
wa. haya some to; 

The qaestion of motive balks somawhat 


Advosats 


largaly in the evideres, bat may ba briefly 


disposed of’ so far as tha3a appallants 
ara sonssrned, Thera ia no doubt tha; 
the rigat of sussyssion to a eonsiderable 
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property turned on the question whether 
or not this boy Brij Kishor was tbe pos- 
thumous son of one Sismol Prasad, who- 
died in the month of August 1912, and his 
sesond wife Musammat Ram Jota, 

* * * * 

The argument addressed to us on behalf 
of the appellants bas consisted largely of 
a general attack on the proseaution evid. 
enso in all its details, Wea have been 
asked, in effest, to disbelieve praatieally 
evey statement made by any of the pro- 
sesution witness and to asoribs the state- 
ments of Harku and Sheoraj, reeorded by 
the Magistrate on June 4th, ss dua to 
threats and ill vsige. In sonneotion with 
these statements our attention has been 
specially drawn to eertain evidense whioh 
shows that when they were handed over to the 
Polise both Harku and Sheoraj bore on 
their persons slight. but definite marks 
of ill usage. Babban Singh when pressed 
on this point, admitted that they had been 
beaten -on their way to the Poliee Station 
but’ said that this was done because they 
sat down on the ground and obstinately 
refused to move. It is probable enough 
that the presise truth has not bsen told 
on this point and that both the aseused 
nndefwent a eertain amount. of rough 
usage at the hands of Babban Singh and 
the indignant neighbours of Musammat 
Ram Jota. There is nothing partioularly 
‘surprising in this, and thare is no reason 
whatever to assosiate the sonsequenaes of 
this ill usage with the statements made 
by the two aseused before the Magistrate 
on June 4th, Tha aeauased themselves have 
never done so. They: have either denied 
making those statements altogether, or have 
assribed them to threats and ill usage on 
the part of the investigating Sub-Jnspestor, 
One other matter of detail we think it 
advisable fo notiee in this eonnestion. The 
learusd Sassions Judge seomplains that, 
when Sab-Inspestor Ata ullah Khan was in 
the witneas-box, he was unable to remember 
the prasisa nature of the injuries on the 
persons of the two -aseused when they 
wera brought before him ani, on being 
ask3d to rafresh his memory by sonsalting 
any memorandum on the point whieh he 
might hava made at the time in his own 
disry of the invastigation, refased ba d) 
so, A diffisulty of this sort betwoon the 
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Court and an investigating Polise Offeor 
seems to srop up from time to time, ehiefly 
in records whish some to us from the 
Gorakhpur Jadgeship. Asa matter of faot, 
the diary of the Polise- investigation i3 in 
the bands of the Judge at Sassions trial 
and entirely at his disposal, so long as he 
deals with if within the limite laid down 
by the law. In prastice, ona wonld not 
have thought that any Saaaiona 
would have experiensed any  partioular 


diffisulty in getting ovar a failure of memory“ 


of this nature on the part of a Polisa 
witness if only by reading aloud to him 
the relevant extrast from the diary and 
asking him what he had to say about it. 
Ae, however, the Sassions Jadge in this oase 
has appealed to us to prononnee an opinion 
on the supposed question of law involved, 
we feel no hesitation in saying that a 
witness before a Court of Justiceis under 
an obligation to tell the truth and the 
whole trath, to the very bestof his power, 
If upon any question he snffers from A 
bona fide lapse of memory, and that failure 
of memory ean be remedied by referense to 
any memorandum orother writing prapared 
by the witness at the time, and the Court 
invites the witness to refresh his memory 
with referense to the writing, the witness 
is, in our opinion, under an obvious’ 
obligation to., do so. It is part of the duty 
under whish be lies tolay the whols truth 


before the Oourt to the best of his ability,’ 


We trust we may not have any further 
osension to notise this point. 


Note.—-The rest of the judgment is not material 
for the purposes of this report, —[Ed.] 


J. P. Appeal dismissed, 


PATNA HIGH COURT. 
ORIMINAL Rererence No. 5lor 1921, . 
l Ostober 21,1921.. 
Present :—Mr. Justioe Dae. 
RAMDHEYAN RAM— PETITIONER 
versus o 
Musammat RAM DULARIA—Oppogire 


~ ARTY, 3 
Criminal Procedure Code (Act V of 1898), s, 488, 
order under—Decree of Civil Court, subsequent— 
Previous order of Criminal Court, enforcement of, 
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A subsequent decree of a Oivil Court supersedes 
any order for maintenance that may have been 
previously passed by a Criminal Court under section 
488 of the Criminal Prosedura (ode, but sach a 
decree is no answer to an application for enforce- 
ment of an order previously obtained by, the wife 
under section 488 of the Code for her maintenance, 
without proof by the husband that the conditions 
of the decree for custody had been duly complied 
with and that without any sufficient reason she has 
left his custody. 

Devi Ditta v. Ganga Devi, 4 P. R. 1908 Or; 4 Cr, 
L. J. 78; 115 P. L, R, 1907, followed. 


Referenee made by the Sessions Judge, 
Shahabad, 

Mr, S8. N, Sahay, for the Opposite Party. 

JULGMENT.——I am unable to agree with 
the views taken by the learned Sessions Judge 
of Shahabad. Is is qnite true that the 
aubsequent deerse of the Civil Court super- 
sedes any order for maintenanes that may 
have heen previously passed by a Oriminal ° 
Court under sestion 458 of the Code of 
Oriminal Prosedure ; but, as has been held, 
aneh a deeree is no answer to an applieation 
for enforsement of an order - previously 
obtained by the wife under sestion 488 of 
the Oode for her maintenanee, without 
proof by the husband that the aonditions of 
the deeree for eustody had been duly som: 
plied with and that, without any snffisient 
reason, ske bas left his oustody [See Devt. 
Ditta v. Ganga Devi (I)]. It is quite true. 
that one of the questions which was raised 
by the lady, namely, that her sonsent to the: 
deeree was obtained by fraud eotld not be, 
investigated by the Criminal Court; but still, 
her otber allegations were there, namely, that: 
her husband refused to maintain her and 
was in faot ill-treating her. Those were: 
mattera whieh‘ sould. be investigated by the. 
Oriminal Oourt, and they were in fasat, 
investigated by the Orimival Oourt. The 
learned District. Magistrate has reeorded a. 
finding that the husband réfused to maintain 
her., In my opinion, upon that finding,, 
it was open to the wife to apply for enforces. 
ment ‘of, the previous order passed in her 
favour under sestion 428 of the Oode of: 
Oriminal Frosedure I am unable, therefore,. 


to aeeept the reference. 


Reference not accepted,. - 


(174 P. R, 1906 Cry 40r. L, J. 73; 115° P, L, R, 
1907. i 


+ 
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LAHORE HIGH COURT, 
Szconn Orvis Appzau No, 1990 of 1918, 
. November 2’, 1921, 
Present:—Mr, Jastise Ssott.Smith and 
Mr, Justice Abdul Qadir. 
RAJA-RAM-PUNAM CHAND, 
Onora Murcaants, or DELHI 
— PLainrires—- APPELLANTS 
Per sus 
JUGAL KISHORE-RAM RiOHHPAL, 
Artias, or DHLHI—Dzerexpaxts 
— HESPONDSNTS, 


Arbtiration—Notice to parties—-Award, 


An award which is given in the absence of any 
party to the arbitration, and without any notice to 
him ag tothe time or place where the arbitrators 
would sit to decide the dispute, is illegal, 


Sesond appeal from a desrse of the 
Distriet Judge, Delhi, dated the 23rd May 
1918, reversing that of the Snbordinate 
Judge, Sesond Olass, Delhi, dated the 3rd 
January 1918. 


Lala Motè Sagar, 
Piyre Lal, for the Appellanta. 


Lala Sardha Ram, far the Reapondents, 


JUDGMENT.—This sesond appeal arises 
out of a suit based on an agreement made 
by the defendants, a Delhi firm known as 
Jugal Kishore Ram Rishhpal;‘to sell 20 sasea 
of dyed satin to the plaintiff firm eailled 
Raja Ram Panam Chand, The oase of tha 
plaintiffs: is, that the defendants supplied 
only four out’ of the 20 cases bargained 
for and that they pleaded their inability to 
supply the remainder as the goods had been 
sunk at sea. The plaintiffs asked them to 
show their shipping doeumenta to satisfy 
them that the default was really due to 
an act of God and not to the negliganee 
of the defendants, bat the latter wara 
unable to produse any such dosuments, 


apparently, for the reason that the doou- ` 


ments, if any, were with another firm, Tek 
Ohand-Pablad Rai, with whom they had, 
in their turn, placed an order for the supply 
of the goods in question, It is stated that 
the last named firm, in answer to the 
demands of the defendant firm, had put 
forward the plea that the goods had been 
sunk at sea, 
parties to this anit wason the indent form 


34 ; 


R. S, and Lala 


The sontrast between the , 


of the Delhi-Hindastan Maersantile Assosia- 
tion and, relying on olause 15 of that form, 
the plaintiffs wrote to the defendants, on 
the Ist September 1916, to deliver the 
goods or the matter would bs rvierred to 
arbitration as provided by elause 15 of 
their sontrast, On ths 6th September 191 2 
one Mr. Ratnam was nominated by the 
plaintiffa as their arbitrator and, later on, 
Pandit Balkishen was nominated as an 
arbitrator by the defendant firm, Oa the 
95th the arbitrators gave an award against 
the defendants for Rs. 2,933-3-6, and the 
plaintiff firm brought thie suit for 
Rs. 3,247-7-6 to seoure the sum allowed by 
the award together with interest aud some 
expenses subsequently insurred. The-defend- 
ants objested to the validity of the a ward 
on the ground that no notise was given 
to them by the arbitrators, and that 
the award was made without making 
proper inquiries, The Court of first 
‘nstanea deereed the plaintiffs’ olaim, kold- 
ing that “the defendant knaw that the 
ocase was being heard on the 25th Septem- 
ber 19.6 and that it was so beard and he 
kept away.” The defendants appealed to 
the Distriet Judge, who aesepted their 
appeal and has held that no notiee was 
given’? and as ‘the defendants had no 
opportunity to produce evidense there has 
been no proper enquiry and the ‘arbitrators 
are guilty of legal missondust,’ The plaint. 
iffa bave now preferred this second appeal 
against the above decision and desree and 
wo have heard Mr. Moti Sagar for the appal- 
lants and Lala Sardha Ram for the re- 
spondents, 

. The main points on, whish arguments. 
have been addressed to us are two: (1) that 
the plea as to want of noties had been given 
up in a statement mode in Ooart by Kishori 
Lal, the manager and representative of the 
defendant firm, on the 3rd Desember 1917, 
(2) That no notise to the parties by the 
arbitrators’ waa nesessary. Some other 
points of minor importanse were dealt with 
in argaments bat as we think the desision 
of thame two main issues will deside tha 
aago it is hardly necessary to disenss the 


other points.. 


Mr. Moti Sagar lays stress on the state- 
mont’ of Kishori Lal, dated. the 3rd Desember 


1917, to the following effeati— 


- 
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“The award of the arbitrators is not 
binding besause I have filed a suit against 
my own seller,” 

To this are added the words “aur koi 
warah nahin has,” t.e. there is no other 
reason. He contends that these words 
elearly show that what was meant was that 
Kishori Lal gave up the pleas he had pres 
viously taken and eonfined his ease to the 
plea above alluded to, whereupon an amend- 
ed issue was framed whieh ran thus: *Whe- 
ther the fact that a suit has been instituted 
by the defendant against his own seller is any 
reason why the award should not be bind. 
ing.” Mr, Moti Sagar says that his clients 
understood that the ease was limited to that 
one issue and on that ground produeed no 
evidenee and that. the Oourt prastisally 
desided the sase on that point. He goes on 
to say that the defendants, in their grounds 
of appeal bafore the lower Appellate Coart, 
did not take any exeeption to this part of 
the judgment of the Trial Oourt and the 
learned Judge should not have allowed them 
to set up a new case in appeal, Lala Sardha 
Ram’s reply to this argumentis, that the 
statement does not amount to a waiver of the 
previous pleas. Kisbori Lal never intended 
to give up the previons pleas embodied in 
the written statement as to want of notice 
and proper inquiry; The plea he advaneed 
on the 3rd Desember was in faot an additional 
plea and the words “aur kot wa;ah nahin 
hai” « bvionsly meant no reason in addition 
to the reasons already urged, He argues 
that the defendant’s subsequent eondaot 
in summoning the arbitrators as witnesses 
and questioning them as to noties, eto., shows 
that he had not given up the earlier pleas 
and the plaintiffs never objected to the pro. 
duction of that evidense as they would 
have done had they really understood that 
the pleas originally advaneed had been 
given up. We fad that Kishori Lal was 
never asked by the Court if he gave op his 
original pleas and we do not think in sueh 


sireumatanees it ean be held that there was - 


any waiver. of the pleas originally raised, 
The new issue framed, it must be remem- 
hered was not an amended issue but was 
struok asa preliminary issue and the issnes 
already framed were allowed to stand, The 


Trial Qourt did not base its desision merely ` 


on this preliminary issue but also desided 
shat, as a matter of faet, the defendants had 


— ⸗2⸗ 


knowledge of the hearing and did not require 
noties, We hold, therefore, that no waiver 
of the previous pleas on the part of Kishori 
Lal ig established. 


Coming now to the question of noties, we 
have before us a finding of fast by the lower 
Appellate Court that “no noties was given” 
and it is based on the evideuse of the arbitra- 
tora who do not remembarhaving givan any 
natiee to the parties nor do they remember 
the fast that the defendants wers present 
before them. The award ia thus given in the 
abzense of the defendants and without avy 
notise as ‘to the time or the ‘plate where the 
arbitrators would sit to deside the dispute. 
This is elearly illegal. Mr. Banerji saya in his 
“Law of Arbitration in India” (2nd Hdition), 
at page 194: “Kash party is not only entitled 
to present bis own ease, both by evidence 
and argument, before the arbitrators, but 
is also entitled to be present whenever 
witnesies or arguments are heard on behalf 
of his opponent. Hense arisea the neeessity 
that eneh party should have notiee of the 
time, and plase appointed for hearing...... 
The nesessity that by some means or other 
suffigient notiee should be astaally brougkt 
hometo all the parties is absolately impera- 
tive. If there has not been suesh notiee, 
there sannot bea legal hearing, nora legal 
award (Morse on Arbitration, 117). We are 
of opinion that there has bsen no legal award 
in tbis ease for want of notiee to the defend- 
ants. The desision of the Distriet Judge, 
is, therefore, sorreet and is hereby upheld 
and this appeal is dismissed with sosts, 


X. H. 


Appeal dismissed, 
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RAM KUMAR MAZTMDAER ý. MOHIM CHANDRA DUTTA. 


CALCUTTA HIGH COURT. 
APPRAL Fs0M APPELLATE Deogex No. 1057 
or i920. 

Desember 8, 1921, 

Present: ~Mr. Jastiea Suhra wardy 

and Mr, Justise Onming, ` 

RAM KUMAR MAZUMDAR 
AND ON HIS DEATH HIS HEIR AND LEGAL 
REPRESENTATIVE SITAL CHANDRA 
MAZUMDAR AND RAM DUDAL 

(DULAL in Vakalatnemah) MOZUMDAR 
= PL: INTIFE3— APPELLANTS 
versus 


MOHIM OHANDR DUTTA AND OTAERS— 


DEFE Da NTa- RESPONDE ATS, 

Easement—Right of way—Servient tenement not to 
be saddled with heavier burden than proved—Mode of 
user, 

Ina claim of an easement over another's prop- 
erty the servient tenement should not ba saddled 
with a heavier burden than what the plaintiff has 
succeeded in proving. [p 579, col. 2.] 

But when a particular mode of user is not 
heavier than the mode of user proved the plaintiff 
may be allowed to use it in that particular way, 
e. g , the user of a way for horses may include the 
right to lead smaller animals as well but not larger 
animals or loads. [p 479, col. 2.] 

Where the user of a path is restricted to the passage 
of men, carts and palanquins the carrying of corpse 
through it does not add a heavier burden on it, [p. 
580, col. 1.) 


Appeal against a deeres of the Snbordi-: 


nate Jadge, Third Court, Tipper:b, da ed the 
20th November 1919, modifying that of the 
Munsif, Third Oourt, at Comilla, dated the 
2nd Desember 1918. F 

FAOTS appsar from the judgment, 

Babu Upendra Kumar Roy, for .the Appel: 
lants.—I beg to submit that the lower Ape 
pellate Uourt ia wrong in reitrioting my 
general right of way over the passage in 
question. I sgsusseeded in proving that I 
earried animals, prossssions, carts, palarquing, 
ete., over this strip of land, Refers to Pollosk 
on Hasement, at page 510 and Ra; Manick 
Singh v. Buttun Manio (L). 

” Babu Upendra Lal roy, for tha Respondents, 
—It is a well settled prinsiplə of lav that 
the servient tenement esangot be saddled 
with a heavier barden than what the plaint- 
iff has susceaded in proving. Rafers to 
Gale on Hisomaat, 9th Edition, pagas 316, 


319, and Mitter’s Liaw of Vasemaot, paga 


416, Tas rasiristion of tae rigat as ordered 
by the laarasd Judge i3 qaita ia assoriaase 
with ‘law and tha evidanya aldasal by 


. (1) 15 W. R, 46. 


tbe appellants to prova how fer their rights 
extend, 

Babu U. K. Roy, in reply, submitted that 
at least the plaintiffi’s right to sarry sorpses 
through the strip of land to the 3:amationo 
ground should be allowed. 

JODGMBENE.—This apaa! ariaas ont of 
a suit brought by tha plaintiff appellant 
for a deslaration of right of way over a 
strip of land belonging tothe defendants. 
From the pleadings and fiadings of the 
Uourts below w3 tak3 it that the path 
slaimed was a private path. Both the 
Oouzts below have fonad in favour -of the 
plaintiff, bat they hava differsd as to the 
extent of the usar. Tha Oourt of firat 
instanse gives the plaintiff a general right 
of way ineluding the right of way for sarriage., 
sarta, palanquins, prosessions, elephanta, 
oorpsss, obs. Oaappasl by the defendants the 
lower Appallate Court has held that the 
plaintiff claimicg a right of way over 
another's property he should not be allowad 
a higher right than what he has been able 
to prove. Oa the evidense be has found 
tuat the plaintiff has sussseded in proving 
the user of the pathway for man, sarta and 
palanguina, Too said Coart has assordingly 
restristed the use of the path to theas three 
modes of user and disallowed the general right 
of way over ib. 

Toe plaintiff appeals to this Oourt and 
sootenda that he ought to hava had a 
deslaration that he isentitled to have a general 
right of way for oarriagas, prosessions, 
elephants, ste. 

We think the lsarned Subordinate Judga 
is right in the view of the law he has 
taken. It being an e:semant olaimad ovar 
anothers property the servient tenemsat 
shoall not ba saddled with a heavier 
burden than what the plaintiff has 
sueseeded in proving. We may refer for 
the prineiple of law governiaog this ease to 
Gale on Easements, 9th E tition, page, 316, 
and Goddard oa the Law of Hasementa page 
377, We may also refer to sestion 28 of 
the Indian H.sements Ast whieh, though 
not applisable to this ease, sodifies this walls 
koowa prineiple of law. Bat when a parti- 
aglar mode of user is not haavier than the 
mode of user proved the plaintiff may ba 
allowed to use it in that particular way, 
e.g. tha usar of a way for horses may 
inslats the right to lead smaller animals ag 
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well but not larger animals or loads, The 
learned Subordinate Judge has restristed 
the user of this path to the passage of 
men, earts and palanquins and has disallowed 
the plaintiff’s slaim to take cattle, proes- 
sions and eorpses. By allowing the plaintiff 
to take his earts we understand he means 
earts drawn by ordinary animals. But we 
are not inelined to agree with the lower 
Appellate Court asto the restrietion on the 
user by preventing  eorpse to be sarried 
through it. We do not think it adds any 
heavier: burden to the user. With this 
modifieation, namely, that the plaintiff will 
have a right of nserfor the passage of men, 
sarts, palanquins and sorpses, we disallow the 
plaintiff's slaim, affirm the desision of the 
lower Appellate Court and dismiss the appeal. 
As: the appellant has failed in greater. part 
of his. elaim he must pay the reapondent’s 
sosis of this appeal. 


J. P, Appeal diamsssed, 


LAHORE HIGH COURT. 
Suconp OIYIL Appuat No, 2711 or 1917, 
November 21, 1421. 

Present :—Mr, Justies Seott Smith 
and Mr. Justiee Abdul Qadir. 
NiGAHIA RAM AND OTHMKS—- 
DEFERDANTS——ÅPPELLANTS 

; tersus 
BHAGU MAL—Ptiamtivye— 
RESPONDENT, 
Document, reading of—Question of faci-—Appeal, 
sscond-—Limitation, plea of——Question of law, 


In a cage where it is possible to read the words 
of a document in two ways, it is open to the first 
Appellate Court to adopt whichever reading appears 
to it to.be more reasonable after considering all the 
connected circumstances, A finding as to what 
the words in dispute really are is a finding of 
fact and cannot be questioned in second appeal. [p. 
551, col. 1.) 

An objection that an appeal presented fo the 
lower Appellate Court was barred by time can be 
taken in second appeal. [p. 681, col, 1. 

Second appeal trom a desree of the 


Distriet Judge, Ferczepore, dated the 9th 


July 1917, reversing that of tbe Senior 


Subordinate Judge, Ferczepore, dated ` the 


16th January 1917, 
Dr, G. O. Narang, for the Appellants, 


Lala Hukam Ohand, for Mr, L. O. Mehra, 


for the Respondent, 


t 
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ORDER.—The snit out of whieh this 
second appeal has arisen was brought by one 
Bhagu Mal sgainsé Nigahia Ram and Nihal 
Ohand, two brothers, for Rs, 2,000 on 
aesount of prinsipal and interest ‘and was 
based on an entry in the plaintiff's baht. 
The entry was in Hindi and was dated the 
srd January 1911, to the effest that Rs, 800 
were borrowed from the plaintiff by Nigahia 
Ram, defendant No, 1, in the name of 
himself and his brother Nihal Oband. 
Under the Hindi entry appeared an asknow- 
ledgment of the debt in the Urdu in the 
handwriting of Nigahia Ram. Nigahia 
Ram admitted the Urdu writing to be his 
bat pleaded that no payment in eash was. 
made to him and that the money was dus 
on an old aseount, whieh had been brought 
on to page 16 from page 13 of the b:ht, 
He stated that he had paid the debt and-thas 
this fast was noted on page 13 but that 
page had been removed by the plaintiff, 
Relianse was plased by him on the ‘words 
bagi panna 13” whieh, acsording to him: 
appeared atthe end of the Urdu entry and 
from whioh it sould be inferred that the 
item of Rs, 800 was a balanse from the: 
sesounts at page i3. The Trial Court’ 
diemissed the plaintifi’s suit aesepting ` the 
defendants’ version asto the entry and the 
adjustment of the debt and the removal: 
of page 13 of the bahi by the plaintiff. “On 
appeal the lower Appellate Oourt reversed 
the deerea of the Oourt of first instanee, 
finding that “there is no satisfactory proof 
that any ascount ever existed on page <3, 
nor is there any satisfastory eviderise that 
Nigahia Ram ever liquidated ‘his assount' 
with the plaintiff.” 1s may be mentioned’ 
that Nibal Chand did not appear ‘before the’ 
Trial Court and the proeeedings were ez parte’ 
againat him. i 

Against the above desision the defendants’ 
have some up to this Court in seeond. appéal ` 
and we have heard Dr. Narang on their 
behalf and Mr. Hukam Ohand on. behalf’ of, 
the respondent. It is contended by Dr,’ 
Narang that, in spite of the findings of faet | 
above alladed to, there is ground for seeond 
appeal becanse the soneluding portion of the. 
entry on page 16 has been misread. The © 
misreading relied upon is that the. words. 
at the end of the entry whieh, sesording to ` 
the defendant, are “bagi panna 13” have been 
vend “bagi rupia nahin hat’ by. the learned . 


Vol. LXV) INDIAN 
NAFAR OHANDRA PAL V. BHUSI MOLLA, 


Distriet Judgo, though the Trial Court had 
adopted the reading of the defendant. We 
think, however, that in a ease like the 
present where it is possibla to read the 
words in dispute either way, it was open 
to the Distriot Judge to adopt whiehever 


‘reading appeared to be more reasonable to 


him after eonsidering all the eonnested 
sireumstanges and as he haa done so, his 
finding as to what the words in dispute 
really are, is a finding of faot whieh cannot 
be questioned in seeond appeal. We may 
add that the learned Distriet Judge has 
‘given good reasona for rejesting the reading 
whieh suited the defendant. We eannot, 


therefore, allow this question to be re opened — 


now, 


Dr, Narang attaeks the deoree of the lowar 
‘Appellate Court on two other gronnds :— 
(1) That no desrae should have been passed 
against Nihal Chand, as the lower Appellate 
Oourt has not desided the question of his 
responsibility nor has it some to any finding 
ag bo his baing a member of a joint Hindu 
‘family or as to the debt having been ineurred 
‘for any joint family business; (2) that the 
‘plaintifi’s appeal before the lower Appellate 
Oourt was time-barred aad should have been 
dismiased, 
© We think these eontentions are not without 
forse: As to the responsibility of Nihal 
Chand, the lower Appellate Oourt has 
‘serlainly some to no finding and apparently 
‘the matter has baen left unoonsidered by an 
‘oversight, As regards the quastion of 
‘limitation, it is true that the point has been 


- 'raised for the firat time in sesond appeal 


but it is a point of law and oan be taken 
up even at a late stage, The learned 
‘Counsel points out that the suit was desided 
by the Court of first instanee on the 16th 
January 1917 andthe appeal was filed on 
‘the 22nd February 1917. The applieation 
for sopies wag ressived on the 22nd J anuary 
‘1917 and the copies were deliyared to the 
appallant on the 23rd January 1917, Thug, 
-only two days being allowable for the time 
taken up ia obtaining the nesassary e pier, 
it is contended that the appeal is tima. 
barred, This, again, isa matter whish hag 
not bean gone into by tha lower Appellate 
‘Court, It may bə noted that the apglisation 
‘whieh was raseivad on tha 2204 Jaauarg 
1917 aposars to haya baan datai sna 
17th Januwarg 1917 bat there ig no explana. 
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tion as to this delay, nor is ik known who 
was raespoasible for that. We, therefore, 
ramaud this eaie tə the lower Appellate 
Court under Ordər XLI, rule 25, Civil 
Prosedure Oode, £9 enquire into the question 
whether Nihal Chand wasa member of a 
joint Hindu family and responsible for the 
debt incurred by Nigahia Ram and also into 
the question of limitation and to reeord its 
findings on thase points aesording to law, 
We direet that a return may be made to this 


‘Court within three months, 


Z, K. Oase remanded. 


OALOUTTA HiGH COURT. 

APPRAL FROM APPELLATE Drogen No. 1501 

oF 1920. 
Deomber 19, 1921, 
Present: —Mr. Justisee Suhrawardy an 
Mr. Justics Oaming, 
NAFAR CHANDRA PAL CHOW. 
“DHURY —Paatativye— APPELLANT 
versus 
BHUSI MOLL 4A—Dersnpaar 
—RaesPONuRNT, 

Landlord and tenant—Ex parte rent-decree does 
mot operate as res judicata as to rate of rent—~ 
Execution of decree, effect of—Hstoppel against 
Statute—Bengul Tenancy Act (VIII of 1885), ss. 29, 
1474. 


An ev parte decree for rentat the rate claimed 
-by the plainsiff in a suit in whioh no issue was 
raised as to the rate at whioh the rent was pay- 
able nor was there any decision with regard to 
such rate cannot operate as res judicata in favour 
of the landlord asto the rate of rent. [p. 582, col. 2.] 

Modhusudun Shaha Mundul v. Brae, 16 O. 400; 8 
Ind. Deo :n.3s,) 197 (F B ), followed. 

An ew parte decree for arrears of rent which has 
been duly execated is of some evidence as to the 
rate of rent [p 482, col. 2; p. 633, col, 1.] 

Madhu Munjari v. Jhumar Bibi, < O. W. N. 120 
and Mati Lal Poddar v. Nripendra Nath Ray, 20, 
W. N. 172, relied on, 

Nil Madhub Sarkar v, Brojo Nath, 21 0. 236; 10 
Ind. Dec. (N. s.) 789, referred to. 

There cannot be any estoppel against Statuteg, [p. 
583, col. 1.) 

A defendant in a suitfor rent at a certain rate 
is not incompetent to raise a defence under sger- 
tion 2) of the Bengal Tenanoy Act by raason of the 
fact that that defence was not takenin a previous 
suit for rent which resulted in a decree at the 
rate claimed by the plaintiff. [p. 533, col 1. ] 

The whole scheme of the Bəngal Tenanoy Act ig 
to prevent the landlord from circumventing the 
provisions of the Act to the detrimant of tho 
illiterate tanants Section 1 74 of tha Act showa 
tha — on wnich the Aot waa framed, [p. 693, 
gol, 1, oR 


BER 
NAFaR OHJNDRA PAL 0. BHUBI MOLLA, 


Appeal against .a deeree of the Dis- 
triet Judge, Nadis, dated the 3rd Marsh 
1920, :afirming that of the Munsif, Sesond 
Court, at Krishragar, dated the 2lst De- 
ember 1918, 

-FAOTS appear from the judgment, 
“Babu Amarendra Nath Bose (with bim 
Babu Radhikarenjan Guha), for the Appellant. 
—-J venture to submit that the appellant is 
entitled to slaim rent at the rate of 
Rs. 8-11-12} gundos, The appellant bases 
his olsim on two rent-deerees whieh he 
got against the respondent and whieh 
mention the rate of rentto bs that whieh 
he. now claime. How can the respondent 


now turn rourd and go bask upon those - 


two rent desrees whish make the present 
matter res judicata? Moreover, [elaim pro- 
teetion under provieo (1) of restion Z~ of the 
Bengal Tenaroy Ast. I submit that the Courts 
below are wrong when they say that the ques. 
tion of rate of rent is not res sudtcata, as also 
the defence under section 29 of the Bengal 
Tenancy Ast. This defence onght to have been 
raised in the previous case. Modhusudun 
Shaha Muidul v, Broe (1) has been sited as 
if this ease eonsludes me, but £ submit 
it does not toush me at all, It is not 
an authority against me, These questions 
now agitated ara barred. by the prinsiple 
cf sonstrustive res judicata, Refers to Raj 
Kumar Roy v. Alimaddi (2) aud Banes Madhub 
Banerjee v. Bhagbut Pal (3). Nilmoney Singh 
-y, Heera Lal Dass (4) takes a oontrary view 
to that of Banee Madhub Banerjee v. Bhagbut 
Fal (8). 

Farther, I submit that as no defenee ander 
section 29 of the Bengal Tevansy Ast was 
taken in the previous rent- suite, sash 
defense sannot now be raised, cee Explana- 
tion 4 of sestion 11, Civil Prosedura Code. 

Babu Monmotho Nath Roy, for the Respond- 
ent.—There eannot be any res judicata as 
the question of rate of rent was not 
spesifisally ‘raised and agitated in the 
previous suits, And there was no deaision 
as regards sush rate, I contend that Modhu 
sudun Shaha Mundul v. Brae (1) is direotly 
against my learned friend’s submission. 


6 C. 800; 8 Ind. Deo. (N. s.) 197 ‘F. B.). 
6 Ind. Cas. 911; 17 O. W. N, 627 at p. 630. 


70, 98; "80. L R 207; 3 Ind. Deo. (N. s.) 
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The defendant's slaim under sestion 29, 
Bengal Tenaney Ast, sannot be barred by 
reason of the previous rent-desrees, 
` Babu Amarendra Bose Nath replied. 

JUDGM-NT.—~ The suit giving rise to 
this appeal wan a suit for rent . bronght 
by the plaintiff-appellant alaiming rent at 
the rate of Rs. &-1].125 gundas. The 
defendant alleged that the rent was Rs, 6-7 
a year. It has been proved that the 
plaintiff got two rent-desarees one for the 
rent for 1313 to 1316 and the other for 
the period 1817 to 1320 at the rate of 
rent olaimed by him, These desrees were 
ez parte deorees but they were put into 
execution and in both eases the money was 
paid oat of Crurt, The Court of first instanse 
treated these decrees as evidence in the 
case but gave effest to the defendant’s 
sontention that the plaintiff was not 
sompetent to elaim tha rent at the rate 
alleged by him in sontravention of the pro- 
visions of gestion 2) ofthe Bengal Tenancy 
Ast, It was found from the evidences on the 
record that the rent of the holding was 
Rs. 6.7 a year, On appeal the learned 
Distriot Judge raised a presumption in 
favour of the plaintiff as to the rate of 
rent under sestion 51 of the Bengal 
Tenanoy Act on the basis of the above two 
decrees obtained by him against the de- 
fendant but held that the tenant is not 
presluded from eontending that that rate 
is illegal being in osontravention of the 
provisions of sestion 29 of the Tananoy Asf. 
The appeal was dismissed and the plain- 
tiff has preferred this sesaond appeal to 
this Oourt, - ; f — 

It is argued on his behalf that the two 
rent-dearees ought to have been given 
effest to as res sudigata against the defendant. 
In these decrees no issus was rai3zed as. 
to the rate at whieh the rent was payable 
by the defendant. Nor was there any 
desision with regard to sash rate. The 
dearees were eg parte and the suits were 
decreed at the rate elaimed by the plaintiff 
in those suits, Sueh desrees, therefore, 
saannot operate as res judicata in favour of 
the plaintiff. [Modhusudun Shaha Munzul v, 
Brae (1)] desided by a Fall Court, The 
question as to the effest of an ez paris 
desree whioh has been put into exsaution 
was left open. Ib has sinse bean held in 
seyeral eases that an ew parte dagraa. for 
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arrears of rent whieh bas baen daly 
əxesuted is of some evidense as to the rate 
of rent, Madhu Munjari v. Jhumar Bibi (5) 
and Matt Lal Poddar v, Nripendra Nath Kay 
(6). Both the Courts below have treated 
ex parie decrees as avidenee in the sase, 
The learned Munsif observes with regard 
to the firstdesree: ‘It should be aonsidered 
only as a piese of evidensa as to the rate 
at. which the defendant aetually paid rent 
to the plaintiff during the period in slaim 
in the suit, that is 1313 to 13.6 B. 5. 
It is not res judicata about the rate of rent”, 
As sush, be has found as a fast that the 
defendant made payment of rent for 1313 
to 1316 and 13:7 to 1320 at the rate of 
Rs, 8-11-124 gundas a year. The learned 
Distrist Judge has also taken these deerees 
into sonsideration as raising a presumption 
in. fayour of the plaintiff under sestion 
51 of the Bengal Tenaney 4et. it sannot, 
therefore, be said that the Courts below 
have not taken these important pieses of 
evidenee into eonsideration. Bot they 
have eoneurrently found thatthe rent paid 
by the defendant was originally Rs. 6.7 
a year and that it was for the landlord 
to explain the enhansement whieh he has 
failed to do. 

~It is next argued that the defendant 
. not having taken in the previous rent 
suits the defenes under sestion 29 of the 
Bengal Tenansy Ast is insompetentto raise 
_ that defense in this suit under seation 12 
Hxplanations 2 and 4 of the Oivil Prosedare 
Oode. Woe do not think that there ia any 
foree in this eontention. There’ sannot be 
any estoppel against Scatutes and even if 
_ the previous rent deerees were res judicata 
the plaintiff sould not do what the Lagislature 
spesifieally laid down that he should not 
be allowed to do. The whole sasheme of 
. the Tenansy Act is to prevent the land. 
lords from sireumvanting the provisions 
of the Act to the detriment of the illiterate 
tenants, Seetion 147A of the Tenaxrsy 
Ast shows the schemes on whieh the Act 
was framed. 


On the authority of the ease of Nil 
Madhubd sarkar v, Brojo Nath (7) it is argued 


(6) 1 6. wW, N. 129, 

(6) 2 0. W. N. 172. 

(7) 21 O, 236; 10 Ind, Des, (N g.) 789, 
|| 


on bshalf of the respondent with some 
forse that the previous rent deerees did 
not bar the defendant's elaim under seetion 
29 of the Tenaney Act and henee would not - 
prevent the defendant from raising a plea 
on that ground in the present suit. 

All the paints taken by the appellant 
having failed this appeal is dismissed with 
sosts, 


B., N, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Civin Reviston No, 107 or 1921. 
January 19, 1922. 

Present: —Mr, Justice Ryvas. 

Frew PARBHOO LAL-RAM RATAN 
wom PEAINTIFES — APPLICANTS 
versus 
Tas BENGAL NORTH-WESTERN 
RAILWAY COMPANY, ranovas 1ra AGENT 
st GORAKHPUR, aap rae BOMBAY 
BARODA anp CHNTRAL INDIA 
RAILWAY, rHsoogu its AGENE ar 
BOMBAY —Derenoants—Resronnents 

—Orposste P.rtias, 

Railways Act (IX of '89%), 3 73—Riak Note 
Foim A—Consignment in damaged conditton——Contract 
not to hold Railway liable--Shortage--Burden of 


proof. 


Certain “Bakoos’ of Tobacco were consigned 
from Bombay to Agra under Risk Note Form A which 
contained an entry that the consignment was in 
bad condition and was liable to damaga, leakage and 
wastage as the “Bakoos” were old and torn and the 
contents were wet and the consignors agreed to 
hold the Railway Company harmless and fres 
from all responsibility for the condition in which 
the goods may ba delivered to the consignee at 
destination and for any los3 arising from the same, 
On delivery there was shortage ia weights and the 
consignee sued the Company for the price of the 
difference in weights: 

Held, that ander the circumstances of this case 
the burden lay on the plaintiff and not. on the 
Railway Company under section 76 of the Railways 
Aot to prove that the shortage was due to 
pilfering by the Railway Company's servants. [p. 584, 
col. L 


Ravision against a desrea of the Judge, 
Small Oause Osart, Agra, dated the 26th 
May 1921, 


ted 
ABDUL RAKIB KHN e, JALAL AHMED, 


JUDGMENT, —This appliostion in reyi- 
sion arises out of a suit brought by the 
plaintifs against the Bengal Norih Western 
"Railway in the Small Cause Conrt at Agra, 
‘Twenty three “bakoos” of tobaeac were dee- 
natohed sometime in Mareh lastto Agra Fort 
donsigned to the plaintiffs, The weight oon- 
‘signed to the Railway was 10l mannds. At 
Agra | Fort when delivery was taken the 
consignment was found 25 maunds short 
in weight and this suit was brought to 
reeover the differense in prise. The Court 
bas found that the tobaeso when despatehed 
was raw snd wet and was not sesurely packed, 
It has some to the eonelusion that the sbort- 
agein weight was due most probably to the 
drying up of the moisture originally eon- 
tained in it, The sonsignment did not ar. 
rive in Agra until sometime in April. The 
Conrt held that some of the shortage may 
ba due to wastage owing to defestive 
packing and that the plaintiffs had failed 
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to. prove that the shortage was due to. 


pilfering by the Railway Company’s ser- 
vants. It is argued that, under sestion 76 
of the Railways Aet, the onus did not lie on 
the plaintiffs to prove this, but in this ease 
there was a-spesifie contrast between the 
parties. The goods were sonsigned under 
Risk Note Form A. The note is on the resord. 
It is stated in it that the sonsignment 
was in bad sondition and was „liable to 
damage, leakage and wastage as the “bakoos” 
were old and torn and the sontents were 
wet, .and the sonsignors agreed to hold the 
Railway Company barmless and free from 
all responsibility for the soudition in whioh 
the aforesaid goods may be delivered to the 
sonsignee at destination and for any loess 
arising from the same, It .is next argued 
that the Risk Note A does not properly 
apply to this consignment. Ido not agree 
with this, Under these cireumstancss, it 
seems, to mo that I eannot interfere in 
revision. I, therefore, — the application 
with eoste, ` 


J. P. ; Application re‘ecied, 


* 
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CALOUTTA HIGH COURT. 
APPEAL FROM ApPELLaTE Decree No, 783 
of 1920. 

Desember 5, 1921. 
Present:—~Mr, Justise Sahrawardy and 

Mr, Justice Cuming, 
ABDUL RAKIB KHAN—Psatati pr- 
APPELLANT 
Lergus 
JALAL AHMED AND sana T 


— RESPONDENTS, 
Bengal Tenancy Act (VHI of 1885), s 22— 
Amending Act (I B.C. of 1907s, whether retrospec- 
tive. 


Where a tenure-holder bought the subordinate 
raiyati interest of a tenant before the amendment 
of section 22 of the Bengal Tenancy Act in 1407 
the subordinate right did not cease to exist by the 
alteration in the law subsequently made by the Am- 
ending Act of 1907, [p. 686, cols. 1 & 2,] 


Act I B. O. of 1907 is not retrospective in its effect, 
[p. 585, col. 2.] 

Aapeal against a deorea of the Addi- 
tional District Judge, Noakhali, dated the 
22nd of November 1919, affirming that 
of the Munsif, Hatiya, dated the 8th of 
May 1918, 

FAOTS appear from the judgment, 

Babu Astranjan Ohatterjee for Babu Sat. 
yendra Ohandra Mitra, for the Appellant.— 
I am a ratyaé and also a so-sharer landlord, 
The question is whether there was a merger, 
The defendants were non ossupaney ratyats 
and so they were liable fo ejeetment. The 
defendants are under ratyats. The provisions 
of amending Ast ean have no retrospestive 
effeot. Refers to seotion 22, Bengal Tenanay 
Aat (E. B. portion) as it stands after the 
amendment. Snub gestion 2 of that saeetion 
has been apparently applied to the fasts of 
the sase by the Appellate Court. -Reads the 
old law before amendment of 1907, ‘Iv here 
refers to ossupaney right, See Ram Mohan 
Pal v, Sheikh Kacku (1), This ease was 
before the amendment, A vested right 
saunot be taken away by a subsequent Statute, 
Refera to Nabin Chandra Kal.y. Binga Oh indra 
Choudhury (2), case of ejeetment of.an under- 
raiyat, Ifthe two rights did not eoslesee 
into one they sould not ecalesee subsequently, 
I submit thers was no merger. The sama 
view as in Nabin Ohandra Pal v. Banga 


(1) 32 0, 38; 9 C. W. N, 249; 1 C, L. J. 1 (P, BJ), 
(2) 16 Ind, Oas, 705, 
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Ohaadra Ohowdhury (2) is also taken in 
Alimaddin v, Atnaddin Majumdar (3), Subse- 
quent purebase of superior kowla right 
does not improve the position of the under. 
raiyat. Akhil Ohandra Biswas v. Hasan Ali 
Sadagar (4). Sukhola Gobind Saha v, Raja 
Fost  Sekhareswar Roy Bahadur (5) 
says that there is no retroapestive effeet 
of the amendment. Defendants are liable 
to be ejeated as the old law applies. 

Babu Jitendra Kumar Sen Gupta, for the 
Kespondents.—The question is whether the 
ease is to be governed by old law or new 
Jaw. Lease was granted after the amgnd- 
ment was made. This suit should ` be 
determined with regard to the lease whieh 
is the starting point. Ssetion 22, Bengal 
Tenaney Act, as amended by the Aet of 
1207, should apply, In all the oases sited 
by my learned friend the lease and pur- 
ebase were before the amending Ast, Can 
a eo-sharer landlord remain a raiyat- after 
the amending Act was passed? I snbmié 
no. 

Babu Astrantan Ohatterjee replied. 
` JOUDGMENT.—The -only question that 
arises. in this appeal is whether, in a 
ease where the tenure-Lolder bought the 
subordinate ratyatz interest before the 
amendment of sestion 22 ‘of the Bangal 
Tenaney Act in 19.7, the subordinate right 
lost its saparate existenes and got merged 
in. the superior right after the amending 
Act of 1907 eame into forse; or, in other 
words, whether the amending. Ast.of 1907 
has any retrospestive effcet. 

The plaintiff was a so sharer of a kowla 
under whieh thera was a ratyatz right 
whish was purehased by the plaintiff 
on the 18th Magh 13812 B. S. and sub- 
sequently he let out to the defendant's 
predesesscr on the 1$th Pons 1315 in 
under-ratyatt right for 9 years which term 
expired in the end of 1323 B,S. He has 
sonsequently brought this suit under. sea- 
tion 49 of the Bengal Tevaney Ast to 
seaure ejectment of the defendants from the 
lands in suit. 

The defenee is that the subordinate 
right having got merged in the superior 


* 


(8) 38 Ind. Cas, 634, : 
(4) 20 Ind, Cas. 698; 180. L. J. 262; 19 0. W, N, 


246, 
(5) 1% C. W, N. oxxxii (132) (Notes). 
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right -after.1907 the defendants oseupy the 
status of a ratyat and are not liable to 
be ejested under sestion 439A of the 
Bengal Tenaney Aot. Both the Gourts bslow 
have given effeet to this plex and held 
that the defendants ara ratyats ossupying 
the status of a settled raiyat af the village 
and are not liable to be ejested. They 
have taken the view that seetion 22 of 
the Bengal Tenaney Aot, as amended in 
1907, extinguished the ratyaty interest 
parehased by the plaintiff whieh got merged 
in his howla right. 

We are satisfied that this view of the 
law is erroneous, Whatever rigt the 
plaintiff aequired by his purehase in 1312 
did not, in our opinion, esase to exist by 
the alteration in the law subsequently 
made by the amending Act of. 1907, We 
do not think that that Ast has any re- 
trospective effeat. In sapport of our view 
wa may refer to the Appeal from Appellate 
Deorea No. 2324 of 1909, desided on July 
16, 1912 (Nabin Ohandra Pal v, Banga 
Chandra Ohowdhury (2)] and Appeal from 
Appellate Dasree No. 1272 of 1915, desided 
on January 25, 1917 (Alimaddin v, Atnadain 
Majumdar (3)J. The same’ view has 
been very resently taken by Chatterjea 
and Panton, JJ., in the ease of Profuila 
Nath Tagore-y. Secretary of Stats for 
India tn Council (6), 

We, therefore, set aside the deerees of 
the lower Oourte and deeree the plaintiff's 
suit with eosts in all the Courts, 

B. N, 


Decree set aside. 
(6) 63 Ind, Oas, 892; 26 ©. W. N. 100. 





ALLAHABAD HIGH COURT. 
Lerress Patent Arrear No. 28 or 1920. 
January 13, 1922. 

Present :—Sir Grimwood Mears, Kr., Chief 
Justice, and Juatiea Sir P, O, Banerji, Kr. 
Babu NiHAL SINGH—~Darsypayr— 
APPALLANT 
versus 
Musammat NAJUBAN AND ANOTHER —- 


Pratntisrs—ResPonpenra, 
Civil Procedure Oode (dct F of 1908), O. TI, 7, 2 
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——Failure to sue for portion of claim—Bona fide mis- 
take—Bubseguent suit for that portion, whether main- 
tainable, 


Where in a previous suit for profits the plaint- 
iffs under an impression that the profits were paid 
annually failed to include in the claim profits of 
six months which had fallen due and it subsequently 
transpired thatthe profits were paid half-yearly & 
subsequent suit for the profits of those six months 
is not barred by Order II, rule 2 of the Civil Pro- 
cedure Code. 


Letters Patent Appeal against the judg- 
ment of Justice Sir George Knox, KT., 
dated the 9th February 1920 in Sesond 
Appeal No. 413 of 1917, 

Dr, M.L. Agarwala and Mr, Hartbane Sahat, 
for the Appellant. 

Mr. Panna-Lal, for the Respondents. 


JUDGMENT,—The only point in this 
appeal that has given us any difficulty is 
the question whether the plaintiffs were 
barred by Order II, ruls 2 from ineluding in 
their slaim the profits for the Kharif of 
132) Fasli, The J ndge i in the lower Court 
undeubtedly assumed that the reason why 
those profits had been omitted in an aation 
whieh was 6ommeneed: on the 29th of July 
1913 was, because the plaintiffs at that 
date were under the impression that the 
profits were. paid annually and not, as was 
subsequently shown to bethe fact, half 
yearly. In that view he aseepted the authorily 
of the ease to whieh he refers in this jadg- 
ment. In this Oourt the learned Judge 
upheld the desision of the lower Appellate 
Court and we think that we ought to do the 
same, That really is the substantial point 
inthe appeal. The other points whieh are 
raised have no substanse, and we, therefore, 
diamiss the appeal with sosts and fees on 
the higher eeale, 


J. P. 
Appeal dismissed. 
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PATNA HIGH COURT. 
Letters Patent APPEaLS Nos, L16 AND 117 
or 1920. 

July 5, 1921, 

Frocont: — Mr. Jwala Prasad, Asting Chief 
Justise, and Mr. Jasties Das, 
NANDKISHORE SINGH AND OTHERS 
— PLaInTiFFa—~A PPELLANTS 
versus 
MATHURA SAHU anp orares— DEFENDANTS 


- RESPONDENTE. 

Bengal Tenancy Act (VIII of 1885), s. 22 (2)— 
Oo-proprietors—-One ‘co-proprietor purchasing kasht 
land—Partition—Kasht land fallen to sharé of other 
co-proprietor, effect of—Estates Partition Act (V B.O, 
of 1887), ss. 49, 119 -Kashb and Bakasht, meaning 


of —Civil suit, bar of, 


A co-proprietor who purchases kasht land in his 
Zemindary, which on a partition falls into the 
takhta of the other co-proprietor, is entitled to hold 
possession of the land on ‘payment of rent to the 
other co-proprietor under section 22 (2 of the 
Bengal Tenancy Act, [p. 58°, col. 2.] 

Ram Prasad v. Gopal Chand, 58 Ind. Cas, 955; 2 
P. L T. 163 at p 164, followed. 

Ram Brich Narayan Singh v. Ambika Prosad Singh, 
19 Ind. Cas, 90; 17 C. W. N. 536 at p. 587 and Baldeo 
Sahai v. Brijnandan Sahay, 43 Ind. Cas; 359; 8 P, L, 
W. 266; (1918) Pat. 164, referred to. 

The terma kasht or bakasht are words of art 
introduced in the Revenuo Records for the purpose 
of understanding the possession of lands by the 
proprietors and the tenants, The former term is one 
of recent creation by the Settlement Authorities, 
The latter, in its true sense, equally applies to the 
cultivation of lands by the proprietors and the ten. 
ants [p 59, col. 2.] 

If a defendant seek to bar a plaintiff's suit under 
— 119 of the Estates Partition Act he must 
clearly show in what respect the order of the 
Revenue Authorities is affected or sought to be ‘set 
aside. [p. 688, col. 1.) 


Letters Patent Appeals against the judg- 
ment of Mr. Justice Adami, dated the 12th 
Angust 1920, reported as 59 Ind. Oae. 87, 


Mr, S. M. Mullick, for the Appellants. 

Messra. Kulwant Sahay and Sambhu Saran, 
for the Respondents, 

JUDGMENT. 

JWaLA Prasan, A, O. J.— These are appeals 
under the LettersPatent from a desision of Mr, 
Justice Adami, dated the 12th August 1920. 
By his desision Mr. Justice Adami upret the 
desinion of Mr. Boyse, Distriet Judge of 
Shahabad, and restored that of the Munsif 
of that Distrist, with the result that the 
plaintiffs’ suit has been dismissed. 

The snit arises out of delivery of posses- 
sicn under a batwara whioh took plase on 
the 24th Febroary 1916, the disputed lands 
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having fallen into the éakhta of the defend- 
ants, After the delivery of possession the 
defendants irstitnted eriminal proseedings 
under sestion 144 of the (ode of Criminal. 
Prosedure in whieh an order dated the 
2nd June 1916 restraining the plaintiffs 
from using the lands in question waa passed, 
The plaintiffs and defendants were ace 
sharers in the state and had held a 
mortgage of the 4-annas share of another 
‘so-sharer of the villages Semraon and Akhari. 
The plaintiffa purehased the ossupaney 
holdings of sertain tenants under kob:las 
and also took eertain plots of land in rekan 
from different persone. The mortgagors 
redeemed the mortgage and brought separaie 
suits against the plaintiffs, the defendants 
and others,in the Court of the Subordi- 
nate Judge at Arrah, That ease was fought 
up to the High Oourt. The High Coart 
held that the mortgagors were entitled to 
treat the holdings purehased by the mort» 
gagees as aceessions to the mortgaged property 
and to obtain possession of them on paying the 
purehase-money. The deeision of the High 
Oourt is reported as. Ram Brich Narayan Singh 
y. Ambika Prosad Singh (1), The purehase- 
money was not paid and the plaintiffs continued 
in possession of the holdings. In the Survey 
and Settlement Record the lands were shown 
as bakasht and in possession of the plaintiffs 
under section 22 (2) of the Bengal Tenaney 
Aet. After the publieation of the Resord 
of Rights there was a Collectorate partition 
under the Estates Partition Act in ‘1916 
between the eo-sharers. Under seotion 49 
the Survey Resord of Rights was aseepted 
as the basia of the partition. The lands 
in dispute 9°55 aeres in area whieh were 
resorded in the Survey as bakasht and in 
possession of the plaintiffs under seetion 
24, (2) ware allotted to the pati? of the 
defendants. The plaintiffs elaim to hold 
the land in their possession under sestion 
22 (2) on the strength of the Survey Reeord 
of Rightaas well as the batwara khatian 
whieh followed the Survey. The defendants, 
on the other hand, slaim to hold the land 
in their possession as being bakashé or serait 
of the proprietors. They asssrt that what- 
ever rights the plaintiffs may have asquired 
by the purchase prior to partition were 
done. away with by the batwara proseedings, 


(1) 19 Ind, Oas. 90; 17 O. W. N, 686 at p, 587 


INDIAN CASES. 87 


They — dispute the plaintiffs’ right fo 
institute the present suit and refer to ses. 
tion 119 of the Estates Partition Ast., The 
contentions of the defendants sueseeded 
before Mr. Juetise Adami, and the plaintiffs 
shallenge before us the soundness of the 
view taken by that learned Judge. 

The strongest point urged by Mr. Kul- 
want Sahay on behalf ofthe defendants in 
support of the jadgment is that based on 
section 119 of the Estates Partition Ast. 
It is said that the presant suit virtually 
seeka to upset the valuation of tha allotment 
of the lands by the batwara proseedings 
and thatthe plaintiffe, who were parties to 
the proceedings, are estopped from slaiming 
the lands as against the entries made in the 
batwara shattan, deseribing the land as the 
bakasht of the proprietors and as having fallen 
into the patira of the defendants, lt is also 
urged that the present nation seeks to dis- 
turb the direst possession of the land in 
euit awarded to the defendants under 
seation 94, Chapter X, of tae Natates Parti» 
tion Ast. The ingenivus argument of Mr. 
Kulwant Sahai lent great colour to the 
simple point involved . in this’ sontention, 
True, the plaintiffs being co-sharera and 
parities to the partition proesedings are 
estopped from slaiming otherwise than the 
Reeord of Rights, as approved by the batwara 
proceedings, purports to give them. I am 
in full aseord with the view expressed in 
the ease of Baldeo Sahat v, Brimandan 
Sahay (2) that a co-sharer is not permitted 
to show that land entered as ratyatt land 
was, asa matter of faot, zeraté land. This 
is, however, not the saope of the plaintiffs’ 
suit. The plaintiffs’ sase, if I understand 
it aright, is founded upon the bateara 
khatien and the deseription of the lands 
mentioned therein. That kkatien has, aa 
observed above, simply adopted,the Survey 
Reosord of Rights, The lands no doubt- in 
both the Survey Resord of Rights and batware 
khatian have been desreribed as bakasht 
lands. Both. the reeords state that the 
same are in posseesion of the plaintiffs as 
purshasers thereof. The Survey Resord 
makes it still clearer by deseribing the 
possession of the plaintiffs to he under 
sestion 22 (2) of the Bengal Tenaney Ast. 


164. 
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The batwara khattan has, therefore, to bs 
interpreted with the balp of the Survey 
Record of Rights, for under seetion 49 the 
entire Resord of Rights was asaspted for the 
purposes of the partition, and under the 
subsequent seetion. there is nothing to 
show that the Reeord of Rights was in any 
way varied. The- plaintiffs nowhere say 
that they have bean aggrieved in any way 
by the batwara proseedings. In paragraphs 
7 and 8 the plaintifs have slearly based 
their slaim upon the baiwara proasedings 
and say that their former possession was 
eontinued by the batwara proesedings. Their 
grievanee originates after the delivery of 
possession and the termination. of tha 
-baiwara proseedings and the order passed 
under seetion 144 of the Code of Oriminal 
Prosedure at the instanes of the defendants. 
In this view seetion 119 ean be of no 
avail to the defendants nor néed we eonsider 
it Mr. Kulwant Sahai has, however, failed 
to show what partisular order the suit of 
the plaintiffs seeks to set aside. Sastion 
119 asts as a bar toasait being brought 
against eertain orders of the authorities 
passed under the Estates Partition Ast. 
If. the defendants sesk to bar the plaintiffs’ 
suit under that sestion they must elearly 
show in what respeet the order of the 
Revenue Authorities is affested or sought 
to be set aside in the present suit. This 
Mr. Kulwant Sahai has failed to do.: The 
gontention must, therefore, ba overruled, 

The next sontention is upon the status 
of the plaintiffs with respest to the lands 
in .suit. It is ssid that the lands were 
‘bakashé of the proprietors and as sush 
‘the plaintiffs had no right to the same 
di they fell into the paéits of the defendants 
in the partition proeeedings. This would 
be so if the land was the bakasht of the 
proprietors :prior to the partition. -it is 
‘admitted that the lands formed originally 
the oesupauey holdings of the tenants of 
the village. They were purehased by tha 
plaintiffe, when they were part proprietors 
of the village and had held “the other 
shares, as mortgagees. Relianes has been 
placed upon the judgment -of the High 
Court at -Oalentta referred to above 
[Ram Brich Narayan Singh v. - Ambika 
Prosid Singh (1)} in order to shew that 
the lands were purehased by ‘the 16-anuaa 
proprietors and the statas of the proprietors 
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holding the lands was that deseribed in 
seotion 22 (1) of the Bengal Tenaney Ast 
and not in seetion 22 (2), It is, bow- 
ever, said, the difference between the two 
slauses is that, under the former, when 
the 16-annas proprietor purshases a hold- 
ing of a tenant, the interest of the land- 
lord and the ratyat beoome united in the 
‘ame person. In other words, the tenancy 
right is merged in the proprietery interest, 
-whereas under elause (2) when a part pro- 
prietor of a holding purchases the holding he 
ia entitled to hold possession of the same 
subjeet to the payment of the proportions 
ate rent to the other so-proprietor, Mr, 
Kulwant Sahai says that no rent was ever 
paid for this holding by the plaintiff to 
any of the proprietors and, therefore, 
slause (2) of sestion 22 does not apply. 
The sireumstanea under whieh no rent 
in the de- 
sision of the High Oourt relied upon by 
Mr. Kulwant Sahai. In that litigation both 
the plaintiffs and the defendants in the 
present ease were defendants. Chatterji, 
J. one of the Judges who desided that sane, 


i observed: 


“The defendants, though holding different 
interesta in the mahal and in the mortgage, 
represented between themselves the entire 
interest of the landlord for the time baing 
when the purshases were made. There 
was no one else to whom the portion of 
the rent which was payable for the lands 


‘purehased by them, eould be- paid during 


the subsistenee of the mortgage.” 

The mortgage has been redeemed and the 
plaintiffs and the defendants sre not the 
entire 16 annas proprietora of the Monza. 
The mortgagor is also in possession of 
eertain shares in the village. The question 
is not whether any rent was ever realized 
but whether any rent was payable, There 
gan hardly be any donbt that the purshase 
in the present ease was by the plaintiffs 
‘eso-aharers, and they wera liable for the 
payment of the proportionate rent to the 
other 62 sharers, but, in the siroumatances 
‘set forth in the judgment of the High 
Conrt, there was norant dose from thém on 
WA being taken between the edveral 
‘proprietors and the mortgagzes. The Sarvay 
‘Reeord of Rights states elearly that tha 

cgaeasion of the plaintiffs was noder sestion 
22 (2): :Nosdoubt, that is‘the-status daserth- 


“do. 
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ed under the law, but the Survey Anthorities 


being sonversant with the Bengal Tenansy’ 


Act must be presumed to have fully appre- 


siated the true ssope and meaning of slauses: 


(1) and (2) of seation 22. The real import 
of the entry is one of faet that the plaintiffs 
as part proprietors had purehased the hold- 
ings and Were in possession thereof as part 
proprietors. In this view the Survey 
Authorities made the aforesaid entry that 
their possession was under section 22 (2), 

lt is then contended that, whatever the 
possession or atatas of the plaintiffs might 


have been before the partition, the partition: 


effeated a somplete ehange in that status, 
Inasmush as the plaintiffs esased to be eo» 
proprietors after the partition, separate 
patits or estates having been allotted to the 
several e0-proprietors. 
not now the oo-proprietors in the paitis 
allotted to the defendants wherein the land 
in dispute has fallen, and sonsequently they 
eannot now elaim possession of the land 
under sestion 22 (2), To tbis I replied in 
the ease of Ram Prasad v., Gopat Chand (8), 
in the following words:— ` 

“It will be anomalous and indeed unjaat to 
permit a 6o-proprietor, after the kasht landa 


in the estate have been purehased by another . 


so-proprietor at great expense, to go to the 
Collestorate partition and to slaim the same 
as bakasht and to share in the aequisition to 
whieh he has not contributed a single far» 
thing. The section elearly empowers a eos 
proprietor to hold possession of the kashi 
land purchased by bim, the only eondition 
imposed upon him being that he should pay 
rent therefor to his so-sbarers. There is 
no limit of time of his possession nor is it 
sontrolled by any event, sush as the par- 
tition of the estate. If bis possession wae 
to remain only for so long as the estate was 
not partitioned, it would have been elearly 
and unmistakably expressed by the Legis. 
lature, I do not, on prineiple, see any reason 


why a ficurishing oo-sharer of a small frao» ` 


tional share in the village should be deprived 
of an opportunity of purshasing landasin his 


oseupaney holdings in the village, just in the ` 


same way as a stranger would be allowed to 
Neither law nor equity would make him 
worse than a stranger,” ` 


(3) 58 Ind, Cos, 955} 2 2 P, bt T, 163 “at P 164, 
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The authorities quoted by Mr. Kulwant 
Sahay have also been dealt with in that judg- 
ment, 

The term kasht or bakaskt also does not 
at all embarasa me in any way. They are 
words of art introduced for the- purpose of 
understanding the possession of lands by 
the proprietors and the tenants. The former 
term is one of resent ereation by the Settle- 
ment Anthorities. The latter, in its true 
sense, equally applies to the cultivation of 
landa by the proprietors and the tenants. 
However, the question of status does not 
arise in the presentease. The real question 
is, whether the plaintiffs are entitled to osn- 
tinue to hold possession of the land in the 
same way as they used to do before the 
partition of the estate, I have disenssed 
in detail the question in the sase 
referred to above [Ram Frasad v. Gopal 


Ohan2 (3), and I do not want to repeat: 


my arguments here. For the sake of brevity. 
I would prefer to refer to the said judg» 
ment, I bave no donbt that the plaintiffs 
are ectitled to hold possession of the 
land on payment of rent tothe defendants 


under seetion 22 (2) of the Bengal Tenaney - 


Ast. 

I would, therefore, reapestfully differ 
from the view taken by my learned brother, 
Mr, Justice Adami, and would desree 
these appeals and eonsequently the suits of 
the plaintiffs with eosta throughout, 

Das, J.— I agree, 

J, P. ; 

Appeals allowed, 


OALCUTTA HIGH COURT, 
APPZAL FROM APPELLATE Decarr No, 1155 
or 19:40. 

Deeember 13, 1921, 

Present: —Mr. Justise Suhrawardy 

i and Mr, Justios Ghose. 
UDOY OHANDRA BASU AND OTHERS =- 
APPELLANTS 
versus 
, MAHAMMAD ALI BEPARI AND orgazrs— 
RESPONDENTE, 
Landlord and tenant—Holding over, effect 


of 
` Creation of ‘new tenancy~Enhancement of rent, 4 


Z 


/ 


/ 
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f or —Presumption— Bengal Tenancy Act (VIII of 1885), 
ss. 50, 105, 1054. 


When a tenant holds over after the expiration 
of the term of-a tenancy, ib is a new 
tenancy eoming into operation after the date 


of the expiration of the term of the previous tenancy. — 


[p. 691, col 2.] | 

A kabuliyat executed in 1282 B S. creating a 
tenancy for a term of 3 years stated that, after 
the termination of the period of settlement, the 
tenants would take a fresh settlement on a proper 
rent. After the tenancy had come to an end in 1284 
B. S., the tenants held over and continued paying 
rent atauniform rate for more than 20 years. In 
& proceeding for enhancement of rent on the 
round of rise in prices of staple food crops: 

Held, that the origin of the tenancy should be 


considered to be from the year 1285 B.S., ‘that the . 


presumption under section 60 of the Bengal Tenancy 
Act had been rebutted, and that, consequently, the 
landlords were entitled to have fair and equitable 
rent settled under the provisions of the Bengal 
- Tenancy Act. [p. 591, col. 2.) : 

Appeal. against a deorae of the Addi. 
tional Distrist Judze, Noakhali, dated the 
24th of January 1920, affirming that of the 
Assistant Settlement Officer of that Distriat, 
dated the 23rd of September 1918. 

FAOTS appear from the judgment, 

Babu Bepin Chandra Bose, for-the Appel- 
lants.—-The landlord is not preeluded from 


having a fair and equitable rent settled,- 


In the lease- itself there is a provision for 
farther settlement and thus the. présumption 


under section 50 of the Bengal Tenaney Ast. 
The effest of holding over by: 
the tenante-is the areation of a new tenansy: 


does not arise. 


upon the same terms as to the payment 
of rent. The tenants by agreeing to pay 
proper rent are estopped from questioning 
my right to enhanee the rent, Refers to 
Upendra Nath Ghose v. Dwarkanath Biswas (1). 
- Then in the nally published Resord cf Rights 
the tenants are rasorded as settled ratyaés, 
The question of the status of the tenants is 
thus res judicata, 


Babu Astranjan Ohatterjee, for ths Re- 
spondents.—-The position is this that, although 
there was a resitalin the kabuliyat as to the 
payment of proper rènt, yet in point of faet 
rent was never .enhanced. I take a 
by pothetieal ease that if a tenant holds over 


under such a kabultyat from 1793 up to the 


present time and pays an uniform rent all 
along there ean be no question of the 


(1) 44 Ind. Cas. 593; 22 G, wW. N, B22, 
® i 


rebuttal of the presumption under session 50 
of tha Bengal Tenaney Aot. Than there 
was no new tenaney as the kabuliyats were 
never asted upon. Refers to Abhoy Shankar 
Mosumdar v. Rajani Mandal (2) and Bisteswar ` 
Ray Chow lhry v. Rajendra Kumar Singha (a), 
Agaiv, payment of rent sta uniform rate for 
a long series of years raises a presumption of 
fixity of rent, See Golab Missir y, Kumar 
Kulanand Singh (4), 

Babu Bepin Onandra Bose, was not aalled 
upon to reply, , 

JUDGMENT.—In this case the only 
question raised on behalf of the appsllants, 
who were the petitioners before the Sattle. 
ment Offiser, is whether they are pre- 
eluded from having a fair and equitable 
rent settled with regard tə the land in 
the ossupation of their tenants, the de. 
fondante, opposite parties, on the ‘grounds 
of exosss area and that the rate of rent 
is lower than the prevailing rate and alzo 
on aesount of rise of prises of staple food 
orops. 

Tho prossedings were started under sestiong 
105 and 105A of the Bevgal Tenaney 
Aot The resord was finally published on 
the 23th September 1917. The Assistant 
Settlement Offiser.dismissed.the application 
and on appeal the Special Judge has 
affirmed the deeision, . 

The. first question for desision, as atated 
in the judgment of the Jearned Spesial 
Judge, was 11) “whether the- defendants’ 
rent is sonsolidated ? Is there any exeess 
area and oan plaintiffs get any inereass on 
that sount P” The learned Judge has found, 
and we agree with his finding, that the 
landlord has not been able to show that 
the tenants are oceupying more land than 
what they got at the time when they 
were let into the land, Two Kubliyats 
have been produaed in this ease dated 
the 2nd and 3rd of Agrahayan 12828. S. 
The landlords’ ease was that the tenansy 
sommenced from those dates. The tenants 
alleged no, these kabultyats. were only son- 
firmatory of the lease of-the land whieh they 
held, from before. The leases were for a 


PN 


* 


(2) 47 Ind, Oas, 858; 22 O, W, N, 904; 29,0, La J 


(3) 25 Ind, Cas. 228, 18 0, W. N. 949. 
854. ; ; 
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term of three years whioh would some fo an 
end in 1284. Upon the terms of the leases 
there is no doubt that they were in oonfir: 
-mation of the tenaney whioh existed from 
-~ before. 

. Then, the sesond and third questions that 
arore for determination in the Court of the 
learned Judge were, ‘whether the plaintiffs 
ean get enhanoement on the ground of. rise 
in priees of staple food crops and what would 
be the fair and equitable rent and from whieh 
year will it take -effest?’” The learned 
Judge has desided these two questious against 
the landlord on the ground that the defend- 
ants were paying rent at a onifrom rate for 
more than 20 years for these lands acd, 
therefore, the presumption under seotion 50 
of the Bengal Tepanoy Aot was in their 
favour that they were holding the lands 
from the time of the Permanent Settlement 
at a uniform rate of rent and the rent was, 
therefore, not liable to enbancement on the 
grounds stated. 

The question befcre us is, whetber it should 
be eonsidered, having regard to the terme of 
the kabulzyats mentioned above, that the pre- 
sumption under seotion #0 of the Bengal 
Tenaney Ast does rot arise in this partieular 
ease. The terms specially referred to are: 
“That after the termination of the period 
of. settlement we shall take a fresh settle- 
-ment on a proper rent.” Ther, towards the 
end, it is further stated inthe kabuliyat that 
“we shall enjoy the “tenancy for a fixed 
term under the eonditions stated above and 
to thie effeat we exesute this ratyati kabultyat 
for a fixed period.” The sontention on the 
part of the-appellants is that whatever 
might be the origin of the criginal ‘tenancy, 
thet eame to an end at the expiration of 


12384 B. S. the faet that the tenants held — 


over from that time shonld be held to .be 
under a new tenansy ereated when the period 
mentioned in the kabultyat expired and, there- 
fore, the presumption under seetion 50 of the 
Bengal Tepvaney. Aet has. been rebntted. 
it is sontended,; on the other hand, that ap 
` the landlords did not pxereise their right to 
take possession of the tenure or to alter the 
rent after the expiration of the term of the 
kabuliyots these kabultyats were neyer asted 
Hpon apd that the tenaney whieh existed 
from hefors the date of the kubul’yate eon- 
tinued throughort, and so the presumption 
under sestion 50 of the Bengal:Tenansy Ast 
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has not been rebutted. Itia also sontended 
that a new tenaney eannot. be inferred from 
the fast that the landlorda did not take 
any step to exersise their right under the 
terms of the kabultyats after the expiration of 
the period mentioned therein, We may state 
that no authority has been cited whieh really 
covers the point now in oontroversy. We 
are of opinion that, on general prineiples, 
when a tenant holds over after the expira- 
tion of the term of the tenaney it is eon- 
sidered to be a new tenaney coming into 
operation after the date of the expiration of 
the term of the previous tenansy; and we 
have not been referred to any authority 
that this general principle should not apply 
to this case. The kabuliyats, we mey state, 
were exeauted before the Bengal Tenaney 
Act same into operation and the term men. 
tioned therein also expired before that date. 
There was nothing to prevent the landlords 
from enforeing the terms of the kal uliyat 
after the expiration of the year 1284 B, §, 
and the fast that they did not take posses- 
sion or otherwise alter any of the terms of 
the previous tenaney gives rise to this infer- 
enee thata new tenancy eommeneed from 
after that date upon the same terms as 
regards payment of rent and other stipula- 
tions exeept the stipulation with regard to 
the period of settlement. That being no, the 
origin of the present tenaney should be eon- 
sidered to be from the year i285 B.S, 
and, in our opinion, the presumption under 
sestion 50 of the Bengal Tenansy Ast has 
been rebutted in this oase, 

We think, therefore, that the landlords are 
entitled to bave fair and equitable rent 
settled.ander the provisions of the Bengal 
Tenaney Act. ‘he oase is, therefore, sent 
baak to the Court of first instanee for fixing 
a fair and eqnitable rent, 

‘ Costs to abide the result. Wo assess the 
hearing fee in this Court at one gold mohur, 
— 

Oase sent back, 
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OALCUTTA HIGH OOURT. 
APPRAL From APPELLATE Duosgen No, 1445 
or 1920, 
Desember 19, 1921. 

Present: — Mr, Tostiea Suhrawardy 
and Mr. Justice Cuming. 
ABDUL GANI — Derenvant No, 2— 
APPELLANT 
versus 
NABENDRA KISHORE ROY AND orueds 
| PLAINTIFFS ANO OTHERS—~ Dagrend«ntTs— 

: RESPONDE GTA, 
Wakf—Decree for rent against one of two mutwallis, 


effect of—Decree for rent against some heirs of 
deceased tenure-holder does not affect other heirs, 


A suit for rent against one of two mutwallis of 
a wakf estate is bad. The decree obtained in such 
a suit does not bind either the other mutwalli or 
the wakf estate where there is nothing to show 
that the judgment-debtor mutwalli represented the 
other mutwalli or the wakf estate in the landlord’s 
sherista, [p. 593, col. 1] 

Abdul Rab Chowdhury v. Eggar, 85 0. 182; 12 0. W. 
N. 160, followed. 

Where ‘onthe death of a tenure-holder, a deoree is 
obtained for rent against. some of his heirs the 
interest of those heirs that are not parties to the 
decree is not affected either by the decree or 
by sale under that decree. [p 593, col 2.] 

Faisannessa v. Gaganeswart, 63 Ind, Cas, 706; 26 

0, W. N, 188, referred to, 


Appeal against a daeree of the District 
Judge, Noakhali, dated the 13th of February 
1920, reversing that- of the Munsif, Second 
Court, at Feni; “dated the 5th of September 
1918, 


' BACTS appear from the jadgment, 

Babu Astranjan Chatterice (with him Babu 
Nagendra Nath- Bose for Babn Satyendra 
Chandra Mitra), for the Appellant.—The 
lower Appellate Court has misread the 
evidenee.in the case and on suoh misreading 


he has reversed the judgment of the learned. 


Munsif. I beg to submit that the rent-deeree 
obtained by the Maharaja of Tipperah and the 
sale following that cannot affect the. wakf 
property, The-wakfnamak was exesuted in 
1300 B. S. and by that my olient was ap- 
pointed a joint mawali, There is no evi: 
denee to sontradiet the sworn statement of 
my sliont that the landlord was perfestly 
aware of the wakf. Minnatali was never 
appointed as the representative or agent of 
my elient, My elient states that the rent 
was paid by Minnatali and himself jointly as 
they were joint muéwallis, There is nothing 
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to show that Minnatali represented my 
clients or the wakt estate in the landlord's 
sherista. Bo the snit againat one of the 
two mutwallts ia bad in law. The rent 
dsares cannot affaas my elient or the wakf 
estate. The suit must be properly framed 
and all nessssary parties must be made. 
parties to if. 

Abdul Rab Chowdhury v. Eggar (1). 

Oa the authority of the ese reported 
as Fatzannessa v. Gaganeswarti (2) I 


. eontend that the rent-dasree esannot affest 


the interests of those that are not parties to 
the deeres, 

Noone appeared for the other side. 

JU DGMENT.—Thoe property in suit whish 
appertains to Talut Darga Ram Mazamdar 
was sold in exesation of a desree for rent 
obtained by the landlord, the Maharaja of 
Tipperah, against, amonga! othera, Minnatali, 
defendant No.1, as representing his father 
Kamarali who had a share in the taluk. 
Kamarali had exeented a wakfnamah in. 
1300 B.S. by whieh he appsinted his two 
sons Minnatali and Abdul Gani, the sesond- 
dofendant, as Mutwallis, The plaintiffa as ` 
purshagara in the said exesatioasale brought 
this anib for resovery of possession of the 
share of the éaluk whieh was owned by 
Kamarali ageiust all the heirs of Kamarali, 
Defendant No. 2 contended that the rent 
deorse obtained by the Maharaja of Tipperah 
and the sale sonsequent upon it did not 
affest the wakf estate. On.these plesdings 
two issues were raised:—(!) Had the land- 
lord notiees of: the wakfnama? (2) Did 
defendant No. l-repressnt the defendants or. 
mutwallés in the landlord’s shertsta P : Both 
these issues were found against the plaint- 
iffs by {he learned Munsif who tried the 
ease in the first instance. On appeal by 
the plaintiffs the lower Appellate Oourt 
has, found that the landlord had no notiae 


‘of wakf and that Minnatali represented the 


wakf estate and defendant No, 2 in. the 
landlords’ sherista .and- hense the: rent- 
desree and the anstion-sale passed tha’ waif 
estate and whatever incogenty defendan$ Np: A 
had in it, 


- Defendant No; 2 appaals to this Court and 
it- is eontended on” his bghalf’ that’ the 
learned Distriat - Judga has misread. tha 


(1) BBO. 182; 12 C, W., N. 160, 
. (2) 63 Ind Cas. 708; 26 C, W. N, 188, 
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whole of theevidense and his findings are 
based upon aush misreading of the evidences. 
We have gone throngh the evidenee in 
the suse and we. find that the sontention 
of the appellant is sorreat, The -learnad 
Judge says: “There is nothing to show that 
the landJord was aware of this wakf: we 
find that defendant No. 2 swears that the 
landlord was aware of the wakf and there 
is no evidenees eontradisting this statement, 
The learned Judge has in several plaees 
in hia judgment- remarked that defendant 
No. 2 haa deposed thatrent was paid marfat 
defendant No. 1, Minnatali, and He adds that, 
such being the oase, “it is slear that Min- 
natali after the death of his father Kamarali 
represented all the heirs of Kamarali 
and as aush representative paid the rent:': 
then, again, “This marfat aosording to defend- 
ant No, 2 was entered in the dathzlas, 
That shows by implisation eonsent of 
defendant No.. 2 to be represented by 
defendant No. 1. Defendant No. 2 as un- 
registred tenant ia bound by the prooseding 
against the registered tenant, ¢. e., defendant 
‘No. 1.” All these findings are based on the 
supposition that defendant No, 2 has stated 
in his examination in Court that the rent 
was paid through Minnatali as marfatdar and 
that. dakhilas were iasned in the name of 
Minnatali as such. Whereas, on reading 
the evidenes, it is olsar that he says that 
the rent was paid by defendant. No. i and 
defendant No. 2. jointly ag they were joint 
mutwallis, and he adds:."In the dathilas wa 
were deseribad only as marfatdars, that 
was beeanse we were the only ao sharara of. 
the, taluk.” This is, exastly eontrary to 
what. the. learned Judgs thinks dsfendant 
No. 2 deposed in Court, There is no evi- 
denes, as the learned Munsif observes, on 
the plaintiffs’ side to show that defendant. 
No, 1 represented defendant No. 2 or the, 
wakf estate in the landlord’s sherists. The 
suit. against, one.of the mutwallis is, therefore, 
had: (See the case of Abdul Rab Qhowdhury 
v. Eggar (1)... Assepting the findings 
of the Munsif that defendant Na. 1 did not 
represent defendant No. 2 or wakf. estate 
in the landlord’s sherisia, we sannot but 
hold that the rent-dearee obtained by the 
landlord: did. not bind either defendant No, 2 
or the wakf estate and that on that date 
defendan’s No, 1, Minnatali, bad no interest 
whieh sould pasa by the desres obtained 
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against him in his personal sapasity. 

I$ is now settled beyond dispute that, on 
the death of a tenure-hoalder, if a decraa 
ia obtained for rent against some of his 
heirs the interest of those boiras that are 
not parties to the desree will noi be affested 
either by the desree or by sale under that 
desree Fa‘zannessa v. Gaganeswars (2) ], 

We ancordingly setaside the dseraa of 
the Court of Appsal below and restore that of 
ths Oourt of frat instanos. The appollant 
will get his esata both in this Oourt and in the 
Oourt of Appsal below. 

B, N. 

Decree set aside, 


ALLAHABAD HIGH COURT. 
Seconn O:vin Avpeat No, 857 or 1920, 

f January 17, 1922, 

Present : — Mr. Justices Stuart, 
Musammat BHANGA—Padtntire 
sar APPELLANT 
vorsus 

Sheikh DIN MOHAMMAD—Dervann we 


~ RESPONDENTS, 
Hindu Law —Prostitutes-~Sueccession. 


The property of a deceased Hinda prostitute, whe. 
ther she was married or not, devolves upon her heirs 
and'is not inherited by the Crown in preference to 
them, [p. 534, col. 1.) 


. S3s0and agpsal from a daaision of tha 
Sassions ani Sabordinate- Judge, Mirzapar, 
dated the 8th May 1920, 

Mr. Surendra Nath Gupta, for the Appeal- 
lant, 

Dr, 9, M. Sulaiman, for the Respond: 
ent. ; 
_ JUDGMENT. —Janki and Kali, deasasod, 
ware Hinda women who.made their living 
as professional. prostitutes. There is no 
evidsues to show whether. Janki bad ever 
bgan. married. Janki parehasad. a hause. 
After the death of Janki and her sistar, 
Kali, this hoasa was alaimel by their 
motaer, Boanga, the present apdsilant, aa. 
the heir of Jaoki, and by Shaikh. Din 
Mahammad, who alaimel under a Will 


—J— 
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from Kali, Sheikh Din Mohammad ob- 
tained possession. Bhanga sued him for 
possession and recovery of eertain orna- 
ments and mesne profits. Her suit was 
deereed by the Munsif who found that 
the house and ornaments belonged to Janki 
and that the Will by Kali eonferred no 
title. Din Mohammad appealed. The learns 
ed Subordinate Judge upheld the finding 
that all the property belonged to Janki, 
but he dismissed. Bhanga’s suit on the 
finding that, inasmush as Janki was a pros- 
titute, she must bə taken to have been 
an unmarrisd woman who had besome 
unshaste and that, under the Hindu Law, 
the prorerty of an unmarried woman who 
has besome unshaste must be inherited by 
the rown, as she oan have no heirs, 
In the first plase, there is nothing to 
show whether Janki was cr was not un- 
married, It is well known law in eon- 
nestion with Hinda widows who have 
besome prostitutes, that the sneeession is 
as the suseession of married women. I 
have tot keen ‘able to diseover. a ease 
deciding ‘thé guesession to an unmarried 
woman who. has besome a prostitute. Oon» 
sidering, the faet that: the large majority 
of Hindu girls do get married and that 
prostitution is nnsommon amongst Hindun 
exeept in the oase of widows,the absences 
of presedente is not surprising. In all 
probability, if the fasts had been gone 
into, it would have been discovered that 
Janki was a widow. The Mitakshara Law 
reeognises two forms of deseent toa Hindu 
woman’s self-asquired property, aceording 
a3 ‘to. whether she is married or unmarried. 

There is nothing in the Hindu Law 
whieh states: that when an unmarried woman 
has fallen from shastity, noone san susseed 
` to her property exoept the Orown. It is 
not really of great importanee whéther 
Janki was married or not: Her property 
would go, in any oireumstanses, to her 
mother who is her only heir. J, therefore, 
allow. this appeal, set aside the deeree of 
fhe learned Subordinate Judge and restore 


the. deeree of the. learned Munsif, Sheikh. 


Din Mohammad will pay his own sostas 
and those. of the plaintiff in all Oourts 
whieh will. inslude fees on the higher 
pesle, s i 
LN D ` K j : 

me a: : -Appeal allowed. 
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CALOUTTA HIGH COURT. 
APPEAL FROM APegLLaTe Deore No. 2011 
cr 1919. 

November 18, 1921. 
Present: — Justice Sir N. R. Obatterjea, KT., 
and Mr, Juatias Panton, 

RAM SARAN ROY—Put.ctatize— 
APPELLANT 

cersus 
SHOSHI BHUSAN GHOSE AND ANOTHER— 
Da fENDANTS— RESPONDENTS, 


Spectfic performance—Incomplete contract. 


In a suit for specific performance ofa contract 
alleged to have been entered into by defendants 
Nos. 1 and 4 to sell a certain property ib was found 
that it was agreed between the plaintiff and defend- 
ant No. | that the latter and defendant No, 2 would 
sell the property to the plaintiff : 

. Held, that as the agreement propored was between 
the plaintif on the one hand and defendants Nos: 1 
and 2 on the other and as defendant ‘No. 2 
had not agreed, there was no completed contract 
which could be specifically enforced [p. 595, col. 2.] 
: Appeal against a deeree of the Subordi- 
nate Judge, Bankura, dated the ĉ2lat of 
July 1919, affirming that of the Mansif, Third 
Court, st Bishunpur, dated the Zlst: of 
Mareh 1¢18: A o 


FAOTS appear from the judgment. 

De. Dwarkanath Mitter (with him- Babu 
Rishindra Nath Strcar, forthe Appellant.— 
The appeal arises out of a suit for specifie 
performaneae of sontraat. Both Oourta dis- 
missed the suit on the ground that speeiße 
performanee of the .eontraet sould not be 
olaimed as of right. The sontract was to 
the effest that the defendant No, 1 and 
the defendant No 2, together, would sell 
a two annas share of a tank and dn entire 
plot of land to the plaintiff. There‘wasa 
further agreement that if defendant No. 2 
did not sonsent to sell his share the defend- 
ant No, I would sell his own sbara to the 
plaintiff.. 1 am entitled, at any rate, to-the 
half share of the defendant No. 1. Refera' 
to sestion 15 of the Speeifie Relief Aet; 
Shama Oharan Kotal v. Kumed Dasi (1). 
The ease reported as Jatindra Nath Basu v. 
Peyer Deye Debt (2) does not apply to the 


+ 


. (1) 42 Ind. Oas, 378; 27 O. L. J. 611 at p. 614, F 
(2) 34 Ind. Oas., 63; 24 0,0, J. 67; 144A. L. J. 
527; 20 O W. N. 865; (t2t6; t M. W. N., 494 18 
Bom, L. R. 609; 40 M. L. T. 25:8 L, W. 553; 31 M. 
L. Je 248; 43 0, 990; 43 I. A, 108 (P. 0,). J * 
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present case. The ease in Abdul Rahman 
v. Jadunandan Singh Jha (3) is distinguish- 
able, inasmash as it is a gase under the 
Mitakehara School of Hinda iw. it doas 
nob, therefore, apply to the fasta of the 
| oo aase. Rafera to Lumley y, Ravenscroft 
4), 
Babu Mohendra Nath Roy (with him 
Baba Bhupsndra Kumir Ghose), for the 
Raspondents —Toe plaintif states that 
both the defendants would exesata tha 
Kobala, There was a segond allegation that 
thers was a oontrasi by the defeadant 
No, 1 and that his shara would bə sald, 
The Qourts below find that the sesond 
allegation was not made ont; as regards 
the firat allegation it has been found that 
defendant No. | did not eontraet to sell 
‘on bahalf of his brother, defandant No. 2, 
Thorefore, there wis no contrast enforasable 
in law, Soestion 15 of the Sopesifie Ralief 
‘Aet prasupposes the éôxistonos of a eontrast 
soforesablo in law. Refers to Shama 
Charan Kotal y. Kumet Dasi (1), Saction 15 
of tha Sasoitie Ralief Ass wauld apply only 
whan the aoatraet batwsea the parties is 
proved to be valid and enforasabla in law. 
‘Hera the fats prove otherwise. 

De. Dwarkanath Mitier, in reply.—Rofers to 
Fry on Spesifis Performanes, 384; Bu-vow v. 
Scammeil (5), Heater v. Peres (3), 


JODGMENT.—This appeal arises out of 
Aa suit for spieifis performance of a son- 
traat, 


“ The plaintifi’s case is, that it was agreed . 


_ that the defendant No, i and the defend- 

ant No. 2, together, would sell a 2-annaa 
snare of a tank aud an entire plot of 
land to the plaintiff, A further agree. 
ment was set up, 13f,, that if the defend- 
-ant No, 2 did not eonsent to sell his share, 
the defendant No. L would sell his own 
moiety share. ' 


The defendant No. 2, it is found, had 
never agreed to sell his share, Both the 
Court; below have soms to the sonelusion 


(3) 21 Ind, Cas. 628; 18 O. L. J. 844. 
* (4) (1895) 1 Q 8,673 abp. d8 614. T. Q B. 4il 
148.347; 72 L. L $32; 43 W. R. 53h 38S. 2 267. 
© (5) 1342019 Jh, D. 175; 5i G. J. Oh 295 45 G. 
T,6)3, 49 N.R 31h 48 1, P. 135. : 
(di (190)) Luh 441 at p. din 99 L. J, Oh 143; 
82 L. T. 109; 13 W. R. 130; 16 T, L. R. 04 < 


INDIAN OASES. 


“” 


595 


that the plaintiff was not entitled to 
spesifie performanea of the sontract. 

The only queation raised bafore ug is, 
whether the plaintiff was entitled to speot- 
fis performancs of the sontrast so far as 
the share of the defendant No. 1 was 
sonasrned, 

In the present oa3e, there was no ogres- 
maat by defentant N21 to aoll on behalf 
of defendant No, 2, Hə did not profesa 
to hava any authority to do soand thers 
was no sontrast that he would sell tha prop- 
erty for self and on bahalf of defendant 
No, 2. The Courts below have some tothe 
sonslu3ion that there was n> somoleted 
eonteast whieh sould be enforead, 

It aposars from the juigmant of the 
Mansif that, when ths proposal was made, 
tha defendant No. L told the plaintiff that 
ha would sonsalt his mother, brother and 
eo sharers and would then let the plaintiff 
kaw. The Mansif points out that, though 
tie defendant No. l probably held out 
sims hopes to the plaintiff that his brother 


‘would agree, the plaintiff knew very wall 


that without eonsalting his brother, the 
defendant No, 1 soald not give his final 
word. The learned Subordinate Judge in 
ong placa of his judgment says that it 
was agreed between the plaintiff and de. 
fondant No. 1 that the latter and defend. 
ant No. 2 would sell the property to 
him, bat farther on he says that it was 
a sontrast whisk esuld bs enforsed. .This 
is explained by what we have stated from 
the judgment of the Munsif. The agree» 
ment proposed was batween ths plaintiff 
on the one hand, and the defendants Nos. 1 
and 2 on the other, but the dafaadank 
‘No. 2 did not agrese. That boing so, wa 
think thet the Ooucts balow were right 
in holding that there was no sompleted 
sontraet. 

It has been pressed upon us that the 
question of intention ought to have - bean 
gone into. Bat the plaintif sat up an 
‘alternativa case, viž., that there was an agrea- 
ment that the defendant No. 1 would sel! his 
own share even if the defendant No,' 2 
did not agree. That sase has been found 
‘against the plaintiff by both the Oourts. 
Bat tha fast that sush an alternative ease 
was set up iadisates how the agreement 


-was understood by the parties. Besides, 


the plaintiff did not invite either of the 
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Dourts below to go into the question of 
intention. In both the Courts below he 
‘insisted upon the alternative ease, namely, 
that there was an agreement that the 
‘defendant No. 1 wonld sell his own share 
even if the defendant No. 2 did not 
agree; and both the Courts below have found 
against the plaintiff, 

“The Court of first instanee found that 
the plaintiff never tendered any eonsider- 
ation money to the defendants, The lower 
Appellate Court has not come to any find- 
ing on the point. It is unnesessary, how- 
‘ever, to eonsider the point. 

The appeal fails and is dismissed, We 
make no order as to costs in this Court, 


BN, 
Appeal dismissed., 


ALLAHABAD HIGH COURT, 
Oivi Revision No. 90 or 1921. 
. January 18, 1922, 
Present s— Mr, Justiee Ryves. 
SRI BHAGWAT. OHAUDHRI 
AND OTRERS — APPLICANTS 
. , versus 
BALKARAN SALTAWAR AND ANOTHER 
A ; —OQOrromte Panty. ` 
Provincial Small Cause Courts Act (IK of 1887), 
s. 17, scope of Application for setting aside an ex parte 
decree — Deposit of Jull decretal amount necessary. 


. The provisions of section 17 of the Provincial 
Small Cause Courts Act are mandatory and the 
entire amount of the ea parte decree must be depasit- 
ed with the application for setting it aside [p. 597, 
coL L] i 

Where œ decree was passed for a certain sum of 
money and the applicant did not deposit the amount 
atthe time of making the applicetion for setting aside 
the decree, but asked leave to deposit a lesser sum 
later and deposited it, and then applied to deposit 
the balance + 

Held, that the Court had no power to order the 
balance to na — later and to hear the 

lication. [p 547, col. 1, 
1” Jajan Nath x. Ohet Ram, 28 A. 470; 3 A. L. J. 818; 
A. W. N. (1906) 93, follywed. 

Lechi Lal v, Mewa Ram, 14 Ind, Cas. 242, referred 
to. — 

Civil revision against an order of the 


‘Judge, Gorakhpur, dated 4th April 1921. 
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Mr. Akhil Nath Sanyal, for the Appli- 
santa. 

Mr, 
Party. 

JUDGMENT,—This is an applisation in 
revision from an order of the Small Cause 
Oonrt of the City of Gorakhpur, dated the 
4th of April last, rejeeting an applieation 
to restore an sw parte deoree, ` It appears that 
on the 25th of Febrnary 1921 an eg parte 
desres was passed against the present appli- 
eant. The snit in which that deeree was 
passed was a suit to reeover an ox or its prios, 
namely, Re. 80 and ecsts, The Court deoread 
Rs. 80 to the plaintiff plus Rs, 14.4-0 eoste. 
On the same day the applieant here applied 
for the restoration of the ease and asked 
leave to deposit Re, 80 within a fortnight. 
Thereupon, the Court ordered natisa to go 
to the other side and fixed the 2nd of April 
for hearing the appliestion. Nothing was said 
in the order about depositing any money. 


Sankar Saran, for the Opposite 


‘Tbe deeree in the ease was drawn up on the 


lst of Mareh showing a sum of Ra, 94-4-0 as 
due from the defendant-applieant here. On 
the 14th of Mareh the applieant deposited 


Rs. 90.: On the 2nd of Avril the ease was 


faken up in the presence of the parties, 
The applieant asked. for one day’s adjourn- 
ment the reason for whish was not dis- 
eloced. The Uourt adjourned the ease to 
the 4th. Onthe 4th, apparently, the notiee 
of the Court was drawn ta the faot that 
Ra, 90 only had been deposited whereas 
the amount deereed was Re, 94-40, There. 
upon the Court passed this: order: " Judg- 


-went-debtor to pay R. 4-4-0 before the res- 


toration application san be taken np. Put ` 
up to morrow.” Sometime on the same 
date the Oourt resorded the following 
order ; “The above order is sancelied now. 
Turning to seetion 17 of the Provinoeial 
Small Osuse Courts Ast, I find that an 
applieation for setting aside an ew parie 
deeree shall be assompanied with the deposit 
in Court of the amount due from the 


‘judgment-debtor under the dearee. The appli. 


sation waa put in on the 2:th of February 
192) and Ra. 90 out of Re, 94.4.0 was deposited 
on the l4thof Maroh 1421, The provisions 
of the law are thas frustrated. 1 am afraid 
I eannot extend the time to the judgment- 
debtor. The application is, therefore, rejeet- 
ed.” It appears tbat sometime on that 
date, whetker before or after the passing of 
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this order, Rs. 4.4.0 was tenileral by tha 
applieant. Ib looks as if the attention of 
the Court was drawn to adetion L7 of the 
Provinsial Small Oauss Courte Ast for the first 
time on the 4th of April 1921. I am asked. to 
‘interfere in revision and direst tha Court to 
asop? the tendér of Ry. 4-4-0 thus making 
up tha whole amount das under the deeree 
and to restore the applisation for reetoration. 
It seams to me that I have no power to do ao, 
The words of section 17 of the Provinsial S mall 
Cause Courts Act arë mandatory as was held 
by a Divisional Baneh of this Court in the 
aso of Jagan Nath v, Ohet Ram (1). The 
laarned Oounsel for the applicant relies on 
the ease of Loci Dal v, Mewa Ram (2). In 
that ease a desree wai passed ex parte in 
favour of the plaintiff for Rs. 190 plus 
Rs. 20 8-0 costs. The deeres holder subse- 
quently applied for exesntion of his desree and 
A noties was issued to.the judgment-debtor 
to show eause why the desree should not be 
exesnted. The noties whieh was issued by 
the Cour’ to the judgment debtor stated 
that the deeree was for Rs 190, The 
judgmoent-debtor then applied for rastora- 
tion of the suit and deposited Rs. :99 the 
amount shown in the notise whish he had 
rəsoivəd from the Oourt as the amount 
dus on this deeree. At the hearing it was 
objedted that the provisions of sestion 17 
had not been complied with and the Court 
assepted that view and refused the applisa- 
tion. On revision to this Oourt, a learned 
Judge, sitting alone, held that, asthe full 
amunt alleged to be due under the 
desree had baen deposited, the Court sould 
entertain the applieation, and the asama. in 
Jagan Nath v, Ohet Ram (1) was distinguished, 
Ia that sane, however, the only notise whieh 
the judgment debtor had of the amount 
desreed against him, was what was stated 
in the summons of the Oonrt itaslf, baaauss 
ex hypothest if his applieation was bona fide, 
he had no previous noties that a suit even 
had been instituted against him, mush less 
what aniount had been deoreed. Under 
these ‘cireumstanees, it might well ba held 
that he was entitled to aeeapt as accurate 
the summons of the Court as to what had 
been desreed, and that, having paid that 


(1) 28 A. 470; 3 A. L, J.318; A, W. N. (1908) 93, 
(2) 14 Ind. Cas, 242, 
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amonnt with his applieation for restora- 
tion, he had done all that was required 
ofhim. Bat, even if the ruling in that 
sase wera applieable to the fasts here, 
I think I am bouud by the Divisional Banesh 
gase quoted above. 


, I was then argued that there was hora 

‘a substantial somplianse” with tha words 
ofthe sgetion, I do not understand what is 
meant by “a substantial somplianes. ” 
Hither the provisions of the -seetion wera 
eomplied with or they were not. In 
the first instance, no money af all was 
deposited, and leave was asked ta 
deposit Rs. 80 only. Ona the 14th Mareh 
Rs, 90 and not Rs, 80 wera paid in, obviously 
suggesting that the applieant was sonseious 
that something over and above the Rs. 80 
slaimed must have been desresd, presumably 
for eosts or interest, or both. Hoe appsared 
in Court that very day, and if he had made 
inquiries then, or had taken the trouble to look 
at the desree, whieh was rrepared on the lat 
Marah he would have seen that the amount 
desreed against him was Rs. 94-4 0, It seems 
t me doubtful whether, even on the 14th of 
Marah, if he had deposited the full amount 
of Rs. 94-4-0 that he would have somplied 
with the provisions of s3stion 17. ln my 
Opinion the Court had no jurisdistion to 
entertain the applieation without following 
the prosedure preseribed in sestion 17; 
that is to say, it should have satisfied itself 
that the deposit had been made as provid- 
ed inthat sestion, orelae that sesurity had 
been given to its satisfastion. I rajast the 
applisation with sosta, 


N. H, 
: Application re;écied, 


+ 


bog 
ANNADA OHARAN 6. HABIBULLA, 


` OALOUTTA H GH COURT, 
APPEAL FRON APPELLATE DEOREE No, 1928 
i or 1919. 
< January 5, 1922, 
Present:——Mr. Jasticee Newbould and - 
Mr. Justiee Cuming. 
ANNADA OHRAN DESARKAR 
AND OTHRES—~PLalnTIFFS—APPELLANTS - 
F versus: 
Nawab Kharch HABIBULLA AND 0TRERS— 


_* DEPENDANT — REIPONDERT4, 
Deed, construction of—‘Kar,” meaning of—-Kar, if 
includes cesses, 


Tho word “kar” is wide enough in its ordinary 
meaning to include the word cess 

A clause in a deed of partition and exchange 
provided as follows :—“The second party will not 
have to pay to any one any kar whatsoever: should 
any body ever revover any kar frum them then 
the first party should re-imburse them”: 

Held, on the interpretation of the document, that 
the second party would not have to pay either 
revenue or rent or any kind of taxes including road 
cess. 

Appesl against a deeree of the 
tional Subordinate Judge, Baskerganj, dated 
the 4th June 1919, reversing that of 
the Munsif, Third Court, at Patuakbal:, dated 
the 24th June 1918. - | 

FAOTS appéar from the judgment. 

Babu Surendra Ohandra Guha, for the 
Respondents took a preliminary objestion that 
the present eesond appeal is barred under 
the provisions of seetion 112 of the Ocde .of 


Oivil Prosedure, inasmuch as the suit is of a 


. Small Oause Court nature for Rs, 21, 


{Newsoutp, J.—The snit is for a deslara- 
tion that the plaintiff is not liable to pay 
eesacs and is, therefore, not of a Small Cause 
Court nature.) a 

Maulvi 4, K. Haslul Haq (with bim Babu 
Abinash Ohandra Ghose), for the Appellant: 
The appeal depends on the sonstruetion of a 
deed of partition and exchange, Under the 
dosument it has been agreed that the 
seeond party to it will not have to pay any 
kar whatsoever, The: word kar is 
enough toineludeaesses, | 

Babe Surendra Ohandra Guha, for the 
Respondents :—The statutory liability to 
pay eesses is on the party in possession. In 
the dosument referred to by my learned friend 
there is nothing to show that we undertook 
to pay sensos, The word ‘kar’ sannot inelade 
eesses for in the dosument itself kar and cesses 
have been separetely described. 
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Maulvi A. K. Foelul Hug, was not aalled. 
upon to reply. 

JUDGMENT.—The facts of the ease are 
set ont in the judgments ofthe lower Courts” - 
and need not be resapitolated. The only . 


< point we baye to deside in this appealia , 


the meaning of the word “kar” used in a’ 
dosument (Exhibit 11) a deed of partition and 
exshange. The olaim of the plaictiffs in 
this suit is based on raragraph 10 of that 
doeument in whioh these words appear, “In 
respeet of the same the sesond party will 
not have to pay to any one ary kar (?) 
whatsoever shonld any body ever resover any 
kar from them, then the first party should 
re imburse them” The qaestion is, whetber 
the word kar in this sentenee inolodes 
ossses as well as rent. We fini in Haughton’s 
Diationary the meanings of this word are 
as taxes and revenue and also ona refer- 
enee to Sen’s English to Bengali Diationary 
we find the word “kar” ia given as a 
translation of the word aesa; also the road sess 
resoverable under the Oess Aet ia aommonly 
epoken of in Bengali as Pathkar. 16 
seems, therefore, that there.is no donbt that 
the word kar is wide enough in its ordinary | 
meaning to inelude the word sess. We think 
the slause “the sesond party will not have 
to pay apy kar whatsoever” means, that. 
the sesond party will not have to pay either 
revenue or rent or any kind of taxes ineluding 
road 6ess, 

Our attention has been drawn on behalf 
of the respondents to the fast that in another 
paragraph of the sams dosument rafererse 
is made to the entire kar and ceases, . But 
we do hold that it does not necessarily 
follow that when the word ‘kar’. is used 
alone it eannot he held to inclade sora 
also. 

The lawer Courts differed in opinion as 
to the proper interpretation of the dosument. 
The interpretation we put on it is that. of the 
First Court and not of the lower Appellate 
Court. The result, therefore, is that this 
appeal is decreed with oosts. The desrea of 
the lower Appellate Court is set aside and that. 
of the Court of first instanas restored. ; 

The appellants will gat their assia in the, 
lower Appellate Court also. | 


J. P, 
Appeal decreed, 


Vel, LXV] 
KHETRA NATH DAS v, MOHANANDA DAB, 


CALOUTTA HIGH COURT. 
O.vit Rote No 500 or 1941, 
- Desember 1,. 1921. 
Present :— Mr., Justice Snhrawardy 

' >- apd Mr. Justies Cuming, 
KHETRA NATH DAS—Derenvant No, 2— 
- PETITIONER 

versus 
MOHANANDA DAS— PLAINTIFF — 


as —Opposrre Paurr. 
: Practice—Procedure—Evidence—Hearing of suit 
without affording parties opportunity of ecamining their 
jottnesses, propriaty of. 


: On the day- to which a Small Cause Court suit 
had been adjourned for hearing both the parties to 
the suit applied for time on the ground that their 
witnesses had not come The Court rejected the 
application and proceeded with the hearing of the 
suit with the result that, after examining the 
plaintif and two of his witnesses and the defendant, 
the Court decreed the suit: , 

Held, that, under the ciroumstances of the case, 
the Court ought to have allowed time to the 
parties to produce their evidence before it for the 
purpose of coming to a just decision in the case 
and that the defendant Eaving been prejudiced by 
the procedure adopted by the Court, the case ought 
to be r2-heard, 

. Bale against an order of the Judga of the 
Conrtof Small Oauses at Manshiganj. 

FAC cS appear from the judgment. 

Babu Bhupendra Ohanara Guha, for the 
Potitioner.—The petitioner somes up before 
your Lordships in revision under sestion 
25 of the Provinoial Small Cause Uouris 
Ael; the provision therein gives your Lord. 
ships ample jurisdistion in a osse like 
this whera justios and equity both demand 
that the oase shonld be fully gone into, 
There have been grave irregularities 
leading to flagrant misearriags of justies. 
As it was not proper servise under the 
lav, I applied for fresh serviea upon wit- 
ness. Some attempts ought to be made 
. for prcper serviee. Refers to Oohen v, 
Nursing Dass Auddy (1), Ganesh Narayan Sathe, 
In ve (2) and Rares Dass Bysack vw, Meer 
Moazeum Hossein (3), 

Babu Bankim Ohandra Banerji, for the 
Opposite Party—Small Oanse Courts are 
for speedy trial of oases. The defendant 
took time to file statements. The rolings 
sited by my learned friend are applicable 


(1) 19 O. 201; 9 Ind. Deo. (y. 8.) 579 
-(4 13 B 610 at p. 623; 7 Ind, Dec (x. 8) 397, 


(3) 16 W, R 447, ? 
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to Presidency Small Oause Oocurts and not 
to -Provinsial Small Oanse Oourts, Unless 
there is substantial injury or failure of 
justise, your Lordships will not interfere. 

Babu B. O. Guha, replied, 

JUDGMENT.—Dofendant No. 2 has ob» 
tained this Rule against she deerse of the 
Small Oause Court Judge of Munshiganij, 
Dacca, on the ground that he was not 
afforded a fall opportunity of examining his 
witnesses, He filed hia written statement 
on the 13th May 1921, when the ease was 
adjourned till the -21st June 1921 for 
hearing. Ono that day both the parties applied 
for time on the ground that their witnesses 
had not aome, The plaintiff said that his 
witness, Sarat Ohandra Acharjya, had not 
soms with the nessssary papers and another 
witness, Rajani, was seriously ill and eonld 
not some, Dafendant No, 2 applied for 
prosess against his witness, Darga Mohan 
Obakravartty, on the ground that the sammons 
had not besn served on him on the previous 
ocassion, 

The learned Small Oause Odurt Judge 
refused both the applisations and proseeded 
with the hearing of thesuit with the result 
that after examining the plaintiff ‘and two 
witnesses and the defendant No. 2 he 
deersed the anuit against that defendant. 

In the sireumstauees above set forth, we 
are of opinion that the learned Judge ought 
to have. allowed time to the parties to 
prodaes their evidense beforahim for the 
purpose of soming to a just desision in the 
aase. We are not satisfied that the defendant 
was not prejadiesd by the prosedure adopted 
by the learned Judge. 

We, tl eʻefare, make the Rule absolate, set 
aside the decrae passed by the Small Oause 
Oourt Jadga of Manshigaaj, Diesa, on the 
2ist June 1921, and direst that the ease be 
re-heard, No order as to eosts. 


B. N. 
Rule made absolute, 
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DATTATRAYA GOVINDSETH V, PURSHOTTAM NARAYANSETH, 


BOMBAY HIGH OOURT, 
Orvin BETRAORDINARY Apriication No. 11] 
` oF 1921, . 

Ostober 10, 1921, 
Present:—-Sir Norman Maelecd, Kr., 
Ohief Justise, Mr, Justise Shah and 

: + Mr. Justice Faweett. 
DATTATRAYA GOYINDSETH LUBRI— 
g ÅPPELLANT < 
tersus 
PURSHOTTAM NABRAYANSBTH 

DALI—Opronen, 

Civil. Procedure ‘Code (Act V of 1908), s.73— 
Ewecutien—Rateable distribution—Court distributing 
assets, whether can inquire if decree obtained by fraud, 


A Court distributing assets under section 73 of 
the Civil Procedure Code cannot go behind the 
decrees, which are presented by the various decree. 
holders asking for rateable distribution, to deal with 
the, question whether any of the’ decrees had been 
obtained by fraud or other improper means. [p. €00, 


col, 2.] i, 
Chhaganlal v., Fazarali, 13 B, 164: 7 Ind. Deo; 


(x. a.) 108, overruled, 

Saravana Pillai v, Arunachalam Chettiar, 88 Ind, 
Cas. 117; 40 M. 841; 21 M, L. T, 225; (1917) M, W, N, 
280; 5 L, W. C38; 82 M. L. J, 558, referred to, 


Application against an order passed by 
the First Class Subordinate Judge, at Ratna. 
giri, in Darkhaat No, 243 of 1920, 

:. Mr. K. N. Koyajee,for the Appellant, 

Mr. P. B, Shingne, for the Opponent. 

ee JUDGMENT., 

Maoron, O, J.—This is an applisation to 
this Oourt under sestion 115 of tke Code of 
Oivil Prosedure., The applicant obtained a 
decree against his debtor, presented a 
Darkhaat . for execation, and applied therein 
for rateable distribution of the proeseds of 
a sale in exceution of another dearea 
obtained by the-opponent against the same 
judgment-debtor, 

The opponent raised a plea that the ap» 
plisant's desree had been obtained by fraud, 
The lower Court considered this question 
and, being bound by the desision in Ok. 
haganlal v, Fasarali (1), desided that the 
Court ecold deside the question of fraud 
in exeeution proseedings, where» the rival 
desree- holder raised the point, notwithstand. 
ing that a eoneurrent remedy by a regular 
suit- was left open to him. It is neeessary, 
therefore, to sonsider the ruling in Ohhkagan. 
lal v. Pocarali (1), Sir Charles Sargent, 
O. J., aaid:— 


, (1) 13 B, 154; 7 Ind, Deo. (x, a.) 103, 


“The question referred to us is not without 
difficulty, but we are disposed to adopt the 
ruling of the Caloatta High-Court Sunder 
Dass, In- re (2) that the Oourt: distributing 
the proeseds of exeantion under section 295 
of the Civil Prosedure: Code (Ast XIV of 
1882) should inquire into the bona fides of 
the deeree holders if salled in question 
and deside it inthe same manner as all 
other questions that arise in execution,” 

This quéstion arose in Saravana Pillar v, 
Arunachalam Ohetttar (3), The learned 
Judges, after considering the Osaelutta case 
and . also the desision: of Ohhaganlal v, 
Fazarali (1), same to the sonelusion that 
it was not open toa Coart exaersising its 
duties under section 73 of the Code of 1% 8 
to inquire into the legality or validity of 
a desree brought to its notice in distributing 
the assets, ee 

Our attention has ‘been drawn’ by Mr, 
Koyajee-to sestion-27% in the Oode of 1859 
whieh says:— 

“If it shall appear to the Court, upon the 
appligation of a deoree holder, that any 
other desres under whieh property has 
been attashed has been obtained by fraud 
or other improper means, the Court may 
order that the applisant shall be satisfied 
out of the proseeds of the property attached, 
so far as the same may suffise for the pur- 
pose, if sueh other deoree be a deeree of 
that Court, or if it be a deeree of another 


` 


- Court, may stay the proseedings to enable 


the applisant to obtain a similar order © 
from the Oourt by whieh the deeree was 
made.” — l 

' Therefore, onder that Oode the Oonrt 
whioh was distributing the assets amongst 
the desree holders had the power to deal 
with the question whether any of the deerees 
passed by itself had been obtained by fraad 
or other improper means. . Batthis power 
was not given by sestion 295 of Act XIV 
of 1882 nor by section 73 of the present 
Code. Seastion 73 direets that the sesats, 
after deducting the sosts of realization, 
shall be rateably distributed among all sueh 
persons as shall have made applieations to 


(2) 110. 42; § Ind. Dee (N. s.) 786. 
(3) 88 Ind. Cas, 117; 40 M., 841; 21 M L.T, 225 
(1917) M. W.N. 280; 6 L. W, 538; 32. M. Le Je 


553, 


Vol, LAV, 


HARI OHARAN Uv. JITENDRA NaTH, 


the Court for the exesution of deerees for 
the payment of money passed against the 
tume jadgment debtor, . Oa general prinoipls, 
the Court which would ba merely a distribu- 


ting ageney, would not have any power to. 


deal with the question whether any of the 
deerees had been obtained by fraud or other 
improper means just as in an ordinary ease 
of exeeution the Court whieh exesutes the 
desres eannot go behindthe decree. So it 
would appear tbat, where the Oourt is only 
eoneerned with distributing asats under 
sestion 73, it eannot have any graster power 
to go behind the desreos whieh are pre- 
sented by the varioas deorse-holders asking 
for rateable distribution, Sub-seation (2) of 
section 73 exrrassly provides that where 
all or any of the assets liable to be rateably. 
dietributed under this seotion are paid to 
a person not entitled to reeeive the same, 
any pereon so entitled may sue susah person 
to sompel him to refund the assets on the 
ground that mush share of the distribution 
was obtained by fraud or eollusion. No 
doubt if any sneh suggestion is made to 
the- distributing Court, the applieaut making 
it would be giyen an opportunity of fling 
a regular suit to set aside the degree which 
he alleges had been obtained improperly, 
and the distribution might be stayed ‘till 
that cuit was desided; But that would be 
a matter pnrely for the distributing Court 
to deside, beeause sub testion (2) implies 
that, in spite of an objestion, the assets have 
been distributed, in whieh sase the suit. 
would be oné for- the refund of the amount 
distributed, on the ground that the person 
who obtained such amount had gota deeree. 
passed in his favour either by fraud or 
other improper means, I think, therefore, the 
desision in Ohhagonlal y. Fazarali (1) must 
be overruled. The Rule must be made 
abeolute and the distribution must proseed’ 
in the lower Court in the light of this judge 
ment, , 

Costs to be sosts in. the exesution in the 
lower Oourt, 

- Buu, J.-I agree, 

Fawoett, J. -I ngres, 

4 J. -P, a Na 

- - Rule made absolute, 
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OALOUTTA HIGH COURT. 
APPEAL Fs0M APPELLATE Da ogae 
No, 1126 or 1920, 
Desember 14, 1921, 
Present — Mr. Jyusties Subrawardy, 
and Mr. Justiee Cuming. 
HARI OHARAN CHAKRABURTTY 
AND OTHERS— DpFexDANTS— 
APPELLANTS 


versus 
JITENDRA NATH GANGOULLY, 
MINOR, BY HIS MOTHER AND GUARDIAN 
Sreemutty SATYABATY DHBIl-—PLAINTI PE 


— RESPONDENT, . 
_ Local inspection by Court—Omission to reduce to 


` writing result of local investigation, effect of-—Appeal 


-Pleadings —Point of limitation cannot be raised foi 
first time in second appeal, 


, When a Court bases its judgment on the result 
of a local investigation held by it, ib ought to enter 
the result of such investigation on the record in 
order to enable the parties to adduce evidence in 
respect thereof. [p. 60, col. 1.] 

Raikishori Ghose v. Kumudini Kanta Ghose, 14 Ind, 
Cas. 377; 16 C. L. J. 183 and Joy Goomar vy Bundhoo 
Lall, 9 O. 863; 12 O. L. R. 490; 6 Shome L, R. 142; 4 
Ind. Dec. (x. 8.) 891, referred to. 

But where the Court visits the locality in order 
to ascertain if the wap which was put in by the 
plaintiff correctly depicts the locality and does not 
base its judgment on the result of the local in. 
vestigation, the defendant cannot in any way be 
prejudiced by the fact of the local investigation 
being not put into writing, į p. 602, col. 1.] 

A High Court in second appeal cannot enter into 
the’ question whether the plaintifi’s suit was barred 
by limitation or not unless the polit was taken 
before the lower Courts, [p, 602, col. 2.] 


Appeal against a deeree of the Sub. 
ordinate Judge, Howrah, (Hoorhly) deted 
the 6th Mareh 1920, affirming that of the 
Munsif, Third Oonrt, at Howrah, dated the 
23rd of July 1918. 


FAOTS appear from the judgment, 

Babu Lalit Mohan Banerjee, for the Appel- 
lants:—My elients have been materially 
prejudieed by the fast that result of the 
losal investigations held by the Courts 
below has not been put into writing. See 
Joy Ooomar v. Bundhoo Lall (1) and Rathtshort 
Ghose v, Kumudini Kanta Ghose (2). My 
next sontention is that there ought to have 
been a measurement by a qualified surveyer. 
The last ground upon whieh 1 shallenge 


(1) 9 O. 863; 12 C. L. R, 490; 5 Shome L, R, 142; 
4 Ind. Deo. (N. s.) 591. 
(2) 14 Ind, Cas. 877; 15 O, L, J. 138. 
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BAL GULAB ©, JIVANLAL HARILAL, 


the desision of the Oourt below is that the 
lower Appellate Oourt ought to have held 
that the plaintiff’s suit was barred by limi- 
tation. i 

Baba Pannalal Ohatierjes, for the Ros- 
pondent :—The jadgment of the lower 
Appellate Court is not based onthe result 
of the losal investigation held by it. Had 
the judgment been based upon the result of 
the losal investigation, then there might have 
been a ground of sompilant, Reads . Raiki. 
short Ghose v. Kumudini Kania Ghose (2). As 
regards the objestion of my learned friend 
that there was no measurement by a qualified 
gurveyor, my submission is that the defend: 
ants oever objeated io the plan on that ssora, 
Asa matter of fast, the plan was prepared 
in their presense, Then, as regards the 
question of limitation, the point not having 
been taken before the Court below should 
not be entertained by your Lordships in 
sesond appeal, J 

Babu Lalit Mohan Baner;ee replied. : 

JUDGMENT.—In this appeal by the de. 
fendants against tho, judgment of the Sub.. 
ordinate Judge of Hooghly, affirming the 
deeree of the Munsif at Howrah, three points 
have been urged before us. 

First, that the Uourts below should hayo 
redueed to writing the result of the losal 
investigation held by them, and in support 
of this sontention the eases of Ratktshort 
Ghoss v, Kumudini Kanta Ghose (2) and 
Joy Ovomer v. Bundhoo Lall (1) have been: 
sited. The lear:ed Sabordinate Judge and 
the learned Munsif visited the looality ia 
order to ascertain if the map which was put in 
by the plaintiff sorrestly depisted the looa- 
lity aod.it appears that they did not base: 
‘their judgments on tha result of the losal 
inspections held by them. The law as to‘ 
losal inspestion is that, when a Court bases 
its judgment on the result of the losal in. 
spestion held by it, it ought to enter, the 
result of sueh. investigation on the resord in 
order to enable the parties to adduce evidenoo 
in respeot thereof. In this ease the.Oour's 
simply tried to ascertain the sorreetness sf“ 
the map filed by the plaintiff, We do not 
think that the defendants were in any way 
prejadieed by the fast of the logal inves. 
tigation not having been put into wribing, 

. The sesond point taken is thst there 
ought to have been & measurement by 4 
qualified amin of the loeality. It is evident 
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from the judgment of the lower Appellate: 
Court that the defendants never objested 
to the asenrasy of the plan, Exhibit 3, be- 
fore that Court. They did not traverse the 
evidenea inthe ease that the map was pre- 
pared in their presence, l 

The third point is that the lower Appal- 
late Oourt should have eonsidered the 
evidenes in order to determine whether the ` 
plaintiff's sait was barred by limitation or ` 
not. No snah point waa taken before that 
Court and we sannot enter into that question | 
in sesond appeal. l 

The result is the appeal is dismissed with 
sonta. 


B, X, Appeal dismissed, 


~ 


BOMBAY RIGH OOURT, | 
O. IGIMAM Oivie JOBISDIOTION APPEAL No, 27 . 
or 1921. 
Ostober 13, 1£21, 
Present :-—~Sir Norman Maaleod, Kr., 
Ohief Justise, and Mr, Jastise Shah. 
BAI GULAB—PuwuntirE —APPELLANT 
versus 
JIVANGAL HARILAL—DEFENDANT — 


Re: PONDDNT, 

Hindu Law — Marriage — Anuloma marriage—.- 
Murriage between Vaishya and illegitimate daughter of 
Vaishya born of Sudra woman, validity of—Evidence— 
Qustom of caste—Attitude of caste people, relevancy. 
of-——-Presumplion—Marriage in fact marriage im 
law. 


: According to the Hindu Law, the marriage be- 
tween a Vaishya and the- illegitimate daughter of. 
a Vaishya born of a “Sudra! woman is valid. [p. 695, 


ool. 1. 

Bai Lakshmi v. Raliansing, 2 Bom. L. R. 128 and 
Bai Kashi v. Jamnadas, 16 Ind, Cas. 133; 14 Bom. L. 
R. 647, referred to. — 
. In Smritis there ia no prohibition as distinguished 
from disapproval of anuloma marriages, |p. 607, 
col. 2: p. 608, col. 1] ` 

Where there is any plea of special oustom or 
usage of a caste, the attitude of the caste people is 
relevant as bearing on the existence of such a 
custom [p 6.4, col. 2.] 

Reg V. Karsan Goja, 2 B. H. O. B. 117 at p. 124 
and Reg. v. Sambbu Raghu, 1 B. 817; 1 Ind. Jur. 380; 
1 Ind. Deo. (N. 8.) 241, referred to. 

Where there is a marriage in fact, there is a 
presump‘ion in favour of there being a marriage in 
law. [p. 6U5, col, 1d 


‘Vel, LAV] 
BAI GULAB v, JIVANLAL HARILAL, 


. Inderun Valungypooly Tarer v. Ramasaumy 
Pandia Talaver, 13 M.T. A.141;12 W, R P, 0. 41,8 
B. L. R. P O. 1; 2 Buth P, C.J. 267; 2 Sar. P. 0. J. 
498; 20 E. R. 504, referred to. 

Appeal from the judgment of Mr, Justise 
Kajiji, - 

Mr. Munshi (with him Mr, M. F, Desai), for 
the Appellant. 

Messrs. Jinnah and Taraporevalla, for the 
Respondent, l 

; JUDGMENT, 

Saaz, J.—Thisisan appeal from the judg- 
ment of Mr, Justies Kajiji in a auit filed by 
one Bai Nandubai as the next friend of the’ 
minor, Bai Gulab, for a declaration that 
the marriage of the minor with the defend- 
ant was null and void and for certain other’ 
reliefs, 


The defendant is'a Vira Modh Bania of’ 


Ahmedabad living in Bombay. The next 
friend of the minor is a Luhana by aaste, 
and the minor, whose 
in dispate between the parties, lived under 
the sare of Bai Nandubai at tke time of the 
marriage, 

The plaintiff filed the suit alleging that 
the marriage between the minor and the: 
defendant was the reenlt of franc, that the 
minor girl was a Sudra and that the marriage 
was invalid, A sum of Res, 10,000 was 
olaimed as damages, 

The defendant pleaded that the girl was 
the daughter of a Bania named Jagjivandas; 
that the marriage was properly and openly 
performed as a marriage would be performed 
among Banias assording to Hindu rites; that 
the girl was in faota Bania girland not a 
“ Sudra, ” He repudiated the allegatiora 
as to fraud and damages and made a eounter- 
elaim forthe restitution of ocnjugal rights 
as the husband of the minor girl. 

Several issues were raised, but at the 
hearing, issues Nos, 4 and 7 relating to the 
fraudulent osharacter of the marriage 
ceremony and the slaim for damages were 
abandoned, tS 

It was admitted before the Trial Gourt 
that the marriage ceremony was performed 
and that consummation had taken place. Lt 
was alsoadmitted that the minor girl was 
born of the sonnestion between Jagjivan- 
das and one Dargabsi, a Maratha woman, 
and that Durgabai was not married to 
Jagjivandag, i 

On a ecrsideraiion of the evidenes the 
learned Trial Judge held that the girl was a: 
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“Sundra ” but wes nsrepted asa Bania girl 
at the time of the marriage as she lived 
with Jasgjivandas, who looked after her 
practically as his daughter until she went: 
to live with Dhangayri, the legitimate 
daughter of Jagjivandart, who put her in 
charge of Nandubai. The learned Judge 
found that the marriage waas valid aa she 
was practically resognitced asa Bania girl 
at the time, Oertain other improper :ugges- 
tions made by the plaintiff in the souree of 
the hearing were found on the evidenas 
to be unfounded, and aosordingly a deeree 
was parsed disallowing the plaintiff's 
claim and allowing the defendant’s ocunter- 
olaim., 

In the appeal before us it is urged that 
the marriage is inyalid as the girl is, in 
faot, a Sadra girl; that the sireumstance 
that the girl was resognised as a Bania 
girl by the oaste people sannot make the 
marriage valid, if it be otherwise invalid, 
and that, assording to the Hindu Law, a 
marriage between a Vaishya male and a 
Sudra female js invalid, 


As regards the easte of the girl, on the 
fasts admitted in these prcesedings, it is 
olear that ber mother was a Maratha woman 
and her father ia a Visa Modh Bavia, 16 
appears from the evidenee that ste was 
brought up by the father asa Bania girl, 
In the Birth Register the easie is 
defcribed as Wani and the names of the 
parents are mentioned. It appears from 
Guleb’s evidence that her mother died when 
ebe was about two yeara old, and apparently 
she lived as a Bania girl with her father, 
A few months before the marriage in ques. 
tioo, whieh tock plase in Desember 1919, 
the girl was sent away to Dkangavri, 
the danghter of Jagjivandas. Then Nan. 
dubsi, who was a neigbour of Dhar gayri, 
same to have eharge of the girl, and the 
marriage in question was arranged ap- ` 
parently by Nandubai with the defendant, 
Though there is no evidenee on tle point, 
under the sireumstanoes it ia not unlikely 
that at least in the beginning Nardubai 
was acting with the knowledge and ag. 
quiescence: of Dbangavri—and perbaps of 
the father of the girl—-and it is alao not 
unlikely under the eiroumstanees that the 
parties concerned might have been Aware 
of the parentage of the girl, However 
that may be, apparently the marriage was 
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brought about on the footing that she 
was a Bania girl, As œ faet, howeyər, 
her parentage is known now, and the question 
arises whether she was a Sadra or oseupied 
any. better status. ‘he lower Court has 
resorded .the finding that she was a Sudra, 
bng has fonnd that her easteis a matter 
of doubt sesording to law and that as 
she was treated as a Bania girl for the 
purpose of the marriage, she must be 
treated as a Bania girl, It is also urged 
on behalf of the defendant-respondent that, 
aesording to Hindu Law, as stated in 
Brindavana v. Radhamant (1), the easte of 
the girl would be higher than that of the 
mother and lower than that of the father 
and relianse is plaeed upon Manu, Ohapter 
X, Verse 41 and Yajoavalkya, Verses 91, 
92,. 95, and 96 of the Yajnavalkya Smriti, 
‘Aeharadhyaya with Vijnaneshwara’s som- 
mentary thereon, as supporting the view 
that the girl in the present ease oannot 
be treated as a Sudra, Apart from the 
decision in Srindacana v. Radhamani (1), 
the diffisulty in the way of sesepting this 
argument is that where the anulomajas 
are referred to they are referred to as 
born of the wedded wife of s lower slags: 
and where the pratilomajas are dessribed 
there is no réferenee to the lawful wedlook. 
We are not sonserned liere with the 
pratilomaras but in the ease of anulomajas 
Yajuavalkya and Vijnaneshvata refer to 
those born of a wife though she may 
be of a different elass, The Word used 
is vinna .whish indisates a married 
state and not any irregular sonnéstion. 
It is trae no doubt that in Brindavana’s 
sage (1) the learned Judges held that a son 
born of a Keéehatriya male and Sddra 
female though not miarried was higher in 
easte than a Sudra, Iù faot, they applied 
the prinsiple -applicable to the antlomajas 
to the ease of an illegitimate son. They 
observe at page 85 of the report as 
follows:— 


. “Though the illegitimate -ehildren of 


members of the regenerxate slasses are 
exeluded from inheritanee by the author 
of the Mitakshara, they are substantially 
resognised by him ss membets of their 
father’s families for purposes of mainten- 
anoe, and the absense of legal marriage is, 


(1) 12 M. 72; 2 Ind, Deo, (N. 8.) 899, 
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in our júdgment, no bar to the détermi- 
nition of -their saste with réferénea tö 
the law applied to the anulomajae, the 
point in analogy being the sonventional 
notion in regard to the superior effieasy’ 
of the seed,” ; 

Tf the learned Judges in Madras were 
prepared to go so far on the strength of 
these texts, I am unable to dissover any 
serious difiieulty in applying the same rule 
in this Presidency. OË course, if this rale 
be applied Bai Gulab would not be a 
Sudra. In view of the diffisulty of applying 
these texts in their entirety on assount 
of the mixed marriages being very un: 
common, the absenee of any presedent in 
this Presideney on this point and the 
spesial features of the caste system on 
this side of India, I prefer to leave this 
question open, and to deal with the ease 
on the footing that the girl is a “Sudra.” 

The fast that the oaste people of her 
father, who is a Visa Modh Bania of 
Surat, raised no objeetion to her father 
treating her as a Bania girl before the 
marriage, and that the marriage was 
aclabrated as thongh she were a 
Bania girl without any objestion’ on the 
part of the easte at Ahmedabad, to-whieh 
the defendant belongs, does not appear to 
my mind to afford a cuffisiently firm basis 
for the view that the marriage is valid, 
éven though otherwise it may not be 
valid, lt is urged for the defendant that 
as the caste people of the defendant have 
raised no objestion to the marriage and are 
not shown to be likely to do so, the 
marriage must be aseepted as valid. No 
doubt where there is avy plea of spesial 
sustóm or usage, the attitude of the esaste 
people would. be very relevant as bearing 
on the existenee of sush a eustom, 
Bat it is. very doubtfal to my mind whether 
the validity of a marriage ean be deter. 
mined solely with referenee to the position 
whieh the easte people may take ‘up with 
regard to it, Their power to deal with 
the matter sosially whenever they find any 
departure from the usual praetiea of mar- 
riage within their own sircole, is undefined 
ani practically unlimited. Bat this Court 
lias not reeognised the powsr of the easte 
to deside questions as tothe legal validity 
of a partienlar marriage, That must ‘be 
desided ultimately with referense to the 


_ aside. 
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provisions of law subjest, of sourse, to the 
proof of any spesial usage having the 
force of law. For instanee, in Reg y, Karsan 
Goya (2) and Rey. v, Sambhu Raghu (3) 
the Court refused to resognise the inter- 
ferenes of the easte as having any effeot 
on the question whether the partioular 
marriage was void or not, These rulings 
bawa no direst applieation here, but the 
principle underlying them is‘sapable of appli- 
eation to this «aso; and, even apart from 
these desisions, on prineiple the position is 
elear to my mind. 

The question, therefore, that arises for 
desision is whether, aaeording to the Hindu 
law, the marriage between a Vaisbya (in 
this ease a Visa Modha Bania of Ahmed- 
abad) and the illegitimate daughter of a 
Vaishya (in this saes a Visa Modh Bania) 
born of a “Sudra” (in this ease a Maratha 
woman) is valid. It is yalid if, aeeording 
to law, the marriage between a Vaishya and 
Sudra is not prohibited by law, If it is 
prohibited, it would beinyalid. The prati- 
loma marriages have been held to be 
invalid in this Presideney. In Bat Lakshmi 
v. Kaliansing (4) a marriage between a 
Brahmin girl and a Rajpnt male was set 
In Bat Kashi y. Jamnados (5) it was 
held that a Brahmin woman sannot sontraet 
a “valid marriage with a “Sudra.” Mr, Juatiee 
Chandavarkar has diseuseed the various 
` texts bearing on this question and the 
jadgment is very helpful in deeiding the 
question now under sonsideration, Both 
these were desisions relating to pratiloma 
marriages. But there is no deoision of this 
Court, co far as Iam aware, and bone has 
been sited to show that axuloma marr! "ages 
also are invalid, 


It is alear that where there is a marri- 
age in faot, there is s presumption in 
favour of there being & marriage in law: 
Iniderun Valungypooly Tarer vy. Ramasawmy 
Pondia Talarer (6), The argument on be- 
half of the appellant’ has been that mixed 
oaste marriages even of anuloma nature are 


(2) 2 B. H, C.R. 117 at p. 124, 
(8) 1 B. 347; 1 Ind. Jur, 880; 1 Ind. Deo, (x. s.) 
281, 
(4) 2 Bom, L. E. 128, 
(5) 16 Ind. Cas. 133; 14 Bom, L. R. 547, 
(6) 18 M. I-A. 141; 12 WB. P.. C. 41; 3 B. L. R. 
P. C. 1; 2 Suth. P O. J, 267; — 0,1. 49%; 20 
E. R. 504, 
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not only obsolete but ara prohibited by 
the Hindu law. This is a point of great 
importante and it isdesirable to deal with 
it in some detail. It is important to 
remember at the outset that what is ont 
of practise or obsolete is not neasasarily 
prohibited, and the argument is based upon 
the assumption that what is obsolete ia 
prohibited by law. The itmportanae of the 
difference between the two positions will 
be alsar when I refer to the texts baar- 
ing on this point, 

In the first plasa, we have the texts 
of Manu (Chapter III, Verses 12 and 13) 
whish point out that, while for the frat 
marriage of twise born men (wives) of 
the same slasa are recommended, the anu- 
loma marriages are permissible, see Saered 
Books of the Hast, Vol. XXV, pp. 77 
and 78 The following Verses Nog, 14 aud 
19 express disapproval of marriages of higher 
elasses with Sudra women, But where, 
firat, there isa provision for suah marriages 
and, next, any strong disapproval thereof is 
expressed, the fair meaning is that suoh 
marriages are disapproved but- option is 
given and they are not prohibited. That 
is the meaning whieh a commentator like 
Medhatithi has put upon them; and Kul- 
luka Bhatta has interpreted them to mean 
that the prohibition is to be understood 
as limited to pratiloma marriages and not 
to be extended to anxuloma marriages, Mr. 
Justice OChandavarkar haa referred to these 
views in Bat Kasht'ssase (5) at pages 551, 552* 
of the report, and it is clear that, so far 
as Manu is aoneerned, no prohibition of 
anuloma marriages ean be inferred, 

I shall now refer to the Verses in the 
Yajnavalkya Smriti and Vijnaneshyara’s 
commentary thereon bearing on the point 
as the position is very olearly stated there, 
In the third Chapter of Asharadhyaya, 
whioh relates to marriages, Yajnavalkya 
first lays down rules as to the seleetion 
of the bride and of the bridegroom some 
of whieh are mandatory and others elearly 
resommendatory only, It is not noesessary 
to refer tothem in detail, Thereafter, ha 


proceeds to lay down the rules as to 


intsroaste marriages in Verses 56 and 57, 
It will be sonvenient to quote here the 
translation of these Verses as well as of 
Viinanachvarats anmmantany thereon given 


*Pages of 14 Bom, L. R.—[ Ed, | 
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in the translation of Asharadhyaya by 
Srisashandra Vidyarnava. (published by the 
Panini Offise. Bhuvaneshwari Ashrama, 
Allahabad, in 1918) at pp, 120, 121, 122, 128 
and 199: — 

"Marriages are of three kinds, as they are 
either for the sake of enjoyment, or for the 
saké of a son, or for the sake of Dharma 
(religion,) Among these, the marriage for 
the sake of a son is of two kinds, nesessary 
(Nitya) and optional (Kamya). Ia the 
nosessary (Nitya) marriage for the sake of a 
son from the text ‘the bridegroom -must be 
of the same olass and learned,’ it is shown 
that the wife ‘of the: same lass is the 
prinsipal. 
~ Now, tbe author mentions an optional rule 
„with regard to, Kamya marriages (In Kamya 
marriages, ’& man may marry a girl of the 
sama caste, as in the Nitya marriage, ‘or of 
‘lower danta). This is on the strength of 
‘the maxim, that an option may be allowed 
in the eases of the Kamya in relation to a 
Nitya form of any ceremony.” 

YAJNAVALKYA, 

‘ LVE—Though it has been said that a 
‘twise-born may take a wife from a Sadra 
family, yet that is not my Opinion, beeause 
‘out of her, -be is born himself—85, 

‘ Though it has been said:—“but for those 
“who through desire proseed (to marry 
‘again) the following females (ehosen 
aseording to the (direst) order (of the 
‘gastes), are most approved” (Manu III. 12) 
“After having premised this (another sage, 
‘vishnu, XXIV, 1 to 5) saye:— (1) Nowa 
‘Brahmin may take four wives in the direst 
order of thé (four) sastes, (2) a Kshtriyathree, 
‘(3) a Vaishya two, and thereby (though these 
‘guthors, Manu andy ishnu, wonld allow) to 
‘the twioe born | men, marriages with Sadra 
‘ women, yet “it is not my,” Yajnavalkya’s 

' “opinion,” _“Besause he,” the twise born, . 
‘is born himself therein.” As says a Shrati 
: (Aitareya Brahmana VIF, 13, 10 or 7 ):— 

! “Fis wife is only then 2 real wife (jaya from 
“jan to be born ) when-he is born (jayate) in 
‘her again.’ Hereby assigning “the reason 

' “that out of her he is born himself,” the 
' author prohibits a marriage with a Sudra 
. woman for one whois desirous of begetting 
t a Naityaka (néeessary) son. But‘ in the 
ease of not being able to produsa a Naityaka 
son, in produsing an..optional. son for a 
Brahmana, a Kshatriya,- a ` Vaishya woman, 
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and for a Kshatriya, a —— woman, are 
allowed. 
* * * 

Now the author deseribes the order in 
whish suah intar marriage may take plise for 
him who is still desirous of sexual gratifisa- 
tions, though-he has gota aon, or has lost 
his wifaand js nt entitled to eater another 
order (asrama),. but is anxious to remain.in 
the order of the hanse-holder. 


VAIXAVALEKXA. 

LVIL.—Three, sacording to the order of 
the caste, so also two, and one for a 
Brahmana, a Kshatriya and Vaishya respes- 
tively {may be the wives). To a pérson 
born as a Sudra, a girl of her own saste is his 
wifé.—57, 

Assording to the order of tha classes, for 
‘tha Brahmana three, for the Kshatriya two 
wives, add for the Vaishys one wife are 
ordained. ‘A Sudra an have only one wife 


born in the same elass. 


It isan established rule that a wife of tke 
same class has presedenoe over all other 
wives. In the absenca of her that presedes, 
she that follows takes presedenos (as the 
prinsipal wife ) in the due order (of elasses). 
This is also the order ‘in the injunstion of 
begetting a.son either asa substitute for a 
neaeasary (Nitya) son, or an optional 
(Kamya) son. 

As to the sonof a Sudra woman bsing 
sounted among sons and being deseribed in 
“the Chapter on Partition, 6. g. where the 
author after enumerating the son begotten 
bya Brahbmana upon his Kahatriya wife, 
is Murddhavasikts, etc., ends with “this 
rdle refers to wives regularly married,” 
- (Verses 90 and 91) that refers to the son 
of a person desirons of sexual enjoyment 


_or whois simply desirous of remaining in 


. the Asrama (order of house- holder) and does 

“not refer to twise-born in legitimate 

wedlosk. l 
* * * ik 

The author now deseribes the spesial 
eseremouies to be observed in marrying girls 
of the same or of different olasses, 

. YAJNAVALKYA, 

LXU. —In marrying a girl of the same 
olasa the hand, should ba taksa, the Kshatriya 
girl should take hold of an arrow, the Vaishya 
‘should hold a goad, in the marriage with 
one of higher class——32, 
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In marrying a girl of one’s own alsse, 
the hand should ba taken, assording to the 
rules of- one’s own Geihya Sutra, A 
Kshatriya girl should hold an arrow, a 
Vaishya girl should hold a goad in her 
marriage with persons of higher elasses. 
A, Sudra girl should take hold of the end 
of the skirt. As it bas been said by Manu 
(III, 44) :— 

. “A Sadra girl marrying one of higher elass 
should: take hold of the hem of the (bride. 
groom’s garment).” 

Taking the Verses of Yajnavalkya with- 
out the esommentary, if is elear that in the 
opinion of Yajnavalkya a twies-born person 
should not -take a wife from a Sadra 
family but if at all a person is inclined 
to depart from that rule, he oan do so 
on the lines. indisoated in Verse No. 57. 
Far from there bsing a prohibition, there 


is a provision for what Yajoavalkya ia- 


not in favour of. Here Yajnoavalkya has 
adopted a style of expression whish, to 
my mind, is elearly indieative of disapproval 
‘on his part: of sush marriages bat of 
readiness to’ resognise departures from 
approved -lines within the limits indisated 
in the next Verse, Vijnaneshyara makes 
this slear in his eommentary. The word 
nishedha (meaning prohibition) used by 
him in the sommentary in Verse No, 36 
must be read subjeat to the limitation 
whiah he painta out in that very sentenes 
and also subjeot to’. what he elearly lays 


down in his sommentary on Verse No, 57; 


This meaning is clear from the phraseology 
adopted by Yajnavaikyaand Vijnaneshvara 
in Verse No. 92 in the next Ohapter in 
the same Adhyaya, While speaking of 
anulomajas both Yajoavalkya and Vijnanesh; 
ara use the word vinna (married woman) 
which indisates the resognition by , them 
of ‘valid marriages among those elasses in 
their order, No sush ‘word is used in 
Voras Nos. 93 and 94 relating to pratilomajis 
Yajoavalkya ex oresaly statas in Verse Na 95 
that all pratilomzjas are bad (asanta) and 
anulom ajas are good (santa). 

Farther, while speaking of the shares 
of sons balonging to differant elasses in 
Chapter I, saetion 8 (in the Ohapter on 
Dayavibhaga in the Mitakshara), thara is 
provision mada for son3 baen af anulomz 
marciages, bac bhara is na provisisa for 
pratilomajas (s99 Stokes’ Hindu Law Books, 
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page 402, Mitakshara, Ohapter I, sestion I, 
paragraphs 4 to 6). That indieates the 
validity of and not prohibition agaioat 
anuloma marriages. I refer to thesa pro- 
visions only for the purpose of the present 


` point and not as nessssarily governing the 


rights of sueh sons at present. 

Lastly, in the Prayasehitta Adhyaya Vij- 
nangshvyara has made the meaning olear 
ones more in hiscdmmentary on Vere No. 
22 of that Adhyaya. I do not geonsider 
it nesessary to quote the translation hara 
but the relevant passages may be found 
in the sesond paragraph of elause 102 and 


lauge 111 at p. 49 of the translation of the 


Prayasshitta Adhyaya published by the 
Panini Offiete, Bocvaneshvari Asrama (Allah. 
abad) in 1913, 

.. Thus, Yajnavalkya and Vijoaneshvara, 
whose opinions are binding upon us, do 
not. lay down any prohibition as distinga. 
ished from disapproval of anuloma mar- 
riages, 

The next authority that we hava to 
sonsider is Nilakantha’s opinion as exprasd 
in his Mayukhas, In his Vyavahara Ma- 
yokha he refers to the division of property 
among sons of wives of different slasses 
and has ineidentally referred to anulona 
and pratiloma marriages (see Mandlik’s 
Hinda Law, pp. 46 and 47). No doubt 
there the author dogs not deal with the 
qagstion of marziagsa. Ha deala wish it 
in bis Saunskara Mayukha in the shapter 
relating to marriages under the heading 
of vsviks krama (order of marriagas), The 
passaga may be fonod ab p. 93 of tha 
editioa published by tha Gajirati Press, 
Tho Verse No. 57 from Yajoavalkya is 
quotad and explained as referring ta mar. 
riazes other than a marriags with tira 
woman of the same alass ; and the passage 
taken as a whole elearly shows that 
Nilakantha prasbisally assepts the view as 
propoianded in the Mitakshara that anu- 
loma marriagesare permissible, Tha passaga 
eoaslades with areferense to Yajoayalkyas’ 
Verso No, 62 anf a part of Mann's Varaa 
(LIL, 44) whieh is alas quoted | by Vijna- 
neshvara in his aommantary on Verse No. 
62. The translation of this part of -the 
Mitakshira is already quoted abova. 
| Nilakanthas’s view appears to ba farthor 


salase fcon his treatmaat of tha sadj335 of 


auslomajas and pratilomajas in the Sauna 
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kara. Maynkha at pp. 120,121 of the same 
edition, i 

It would thns sppear tbat Manu and 
Yajnavalkya, Vijneshyara and Nilakantha 
are agreed. that the anulama marriages are 
‘not prohibited, This reading of the Mitak. 
sbara and the Saunskara Mayukha sonflists 
with certain observations -of Chandavarkar, 
J., in Bai Kasht’s aago (5), in whiah he refers 
to Vijnanashara as prohibiting such mar- 
rieges. lt musi be remembered that the 
learned Judge had to deal with a pratiloma 
marriage and his observations were mainly 
dirested to suoh marriages. He has fully 
realised the difference between the two 
kinds of- marriages and has refrained from 
expressing any definite opinion as to 
anuloma marriages, as would appear from 
his observations at p. 553* of the report 
in Bat Kashi’s saso (5M : 
. Thus, the argument for the appellant 
derives no support from the two prinsipal 
Smritis nor from the Mitakshara and, the 
‘Saunskara Mayukhs, How is, then, the 
prohibition to bs inferred contrary to these 
‘opinions ? The only ground suggested is 
that susah marriages are obsolete and must 
be taken to. be probibited -by usage. | 
am unable: to assept the view that, besause 
auoh marriages.are obsolete, they are illegal 
or prohibited by. law, The prohibition must 
tbe found in the law-books or in the usage 
having the forde of- law; Sush usage mnst be 
proved like any other faet. It may ba 
that the fast of their being obsolete may 
‘render the proof of sueh usage easy, But 
in the present case not only is there no 
proof of sush usage, but the evidenss, 
sush.as “it ie,- goes to sbow that. aueh 
marriages are not treated as illegal or 
void by the castes’ conserned. It seems to 
me that far too much weight is sought 
to- be placed upon the sirsumstanee that 
the anuloma marriages are more or less 
obsolete. The opinions of Manu and 
Yajvavalkya and Vijnaneshvara and Nila- 
kantha, if È may say so, are fairly reflseted 
in the general attitude of the castes in 
thesa matters. They approve of marriages 
within their. respestive-ciroles, and, generally. 
‘speaking, disapprove of marriages outside 
their eireles ` Thay do not, however, neseg 
sarily refuse to reeognise'the marriages outside 


their sireles but extendthe same toleration: - 
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“to them spesifieally, 
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the 
usual role as the Smriti writers and the 
sommentstcrs have extended legally to 
The readiness on their 
part to resognise sosially what is legally 
not prohibited depends nesessarily upon 
the sirsumstanees of eash osse as ib arise’, 
including the nature of the . usual rule 
and the attitude of the parties esonserned. 
But the attitude of the oastes, whioh is 
stated in different modern books as pro- 
hibiting inter-easte marriages altogether, 
is generally indieative of: nothing more 
than the disapproval -of gush marriages 
aasording to the rules of ‘prastiee of eaeh 
different saste. : It does not afford a 
saffisient justification for treating as illegal 
what has not been ‘prohibited but in terms 
contemplated and allowed by law. - 

T have disenssed the question spesidlly 
with referenee to the principal authorities 
of Hindu Law -aesepted in this Presideney 
and. to the desisiona of this Gourt. : I have 


‘asonsidered the deeisions of ‘other High 


Courts; but as a matter of :law I. have 
not been able to find any basis” therein 
for inferring any legal prohibition 
of sueh marriages, and; so -far-as they are 
based on usage, I do not think that they 
sould be applied in their entirety to this 
Presidensy. I have not, therefore, referred 
I may add that I 
o not see anything in these“ judgments 
whish nessssarily sonflists with my view. 


‘No other legal objestion to the marriage‘is 
suggested, I am, therefore, of opinios: 


that the marriage in question is valid. `` 
I would affirm the desros appesled from 


and: dismiss the appeal with sosta: The 
oost to ba payable by the next friónd.- 
Maccxop, O., J.—I agree. 
RAR ro a 
Appeal ‘dismissed, - 


IN 


PARBATI Y, EMPEROR, 


OUDH JUDICIAL OOMMISSIONER'S 
OOURT. 
OURIMINAL Aperat No. 234 of 1921, 
August 1, 1921, 

Present: — Mr. Daniels, J, 0. 
Musammat PARBATI—Aoccusnp—APPELLANT 
versus 
EMPEROR —Oompnsl nant. 


Reformatory Schools, Act (VIII of 1897), s. 3t (1), 


applicability of, to girls—Qirl of eleven—Murder. 


Section 81 of the Reformatory Schools Act, 1897, - 


applies to girls as well as boya. 


A girl of eleven who caused the death of a child 
of three was sentenced to transportation for life: 

Held, on appeal, that it was. undesirable that a 
girl of such tender age should be sent to prison, 
and that, under the provisions of section 81 of Act 
VIII of #97, she should be delivered to hor father 
on his executing a bond to be responsible for her 
good behaviour for twelve months. 


Appeal against an order of ths Addi- 
tional Seesions Judge, Sitapur, dated 4th 
July 1921. 

Mr. J. P. O. Bhatinacharji, for the Appel- 
lant, 

The Government Pleader, for the Crown, 


JUDGMENT,—Musammat Parbati, a girl 
of ten or eleven years, has been gonwiated of 
murder ur der sestion 302, Indian Penal Code, 
and sentensed to transp.rtation for life. The 
eirenmetanses are unparalleled in my experi: 
ense. Musammat Parbati and another little 
girl named Pastui, whose age is given aa six 
or seven years, took Musammat .Bishan Dai, 
a girl of three, with them tothe jungle near 
the village promising to give her sme 
kavaunda berries, Havirg got her there and 
fed her with. karaun ia berries they proseeded 
to strip off her ornaments and finally pushed 
her into a well in whiah, as the medieal 
evidence shows, she was drowned, Musam nat 
Bishan Dei was missed in the evening and 
asoused-and Musammas Paahui were question- 
ed, as it. was known that they and the deseas 
ed had been playing together. Musav.mat 
Parbati denied all knowledge. The younger 
girl on being. pressed admitted what she and 
Musammat Parbati had done. Ths two girls 
took Musammai Bishan Dei’s mother and ctiers 
to the well, whieh was pointed out either 
by Pashui or by both girls—the witaesses 
differ on the point; The dead body of 
Musammat Rishan Dei was fonnd in the well 
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and resovered, She was found to have 
been stripped (f the ornaments whieh she 
was wearing when she left her house, The 
acaused and Musammat Pashui both admitted 
having taken off the ornaments ad buried 
them and took the witnessea to a spot from 
where. the ornaments were dug up. All 
this took plase before the Polise were inform. 
ed, and is proved by the deseased’s mother 
and other witnesses of the village. The 
chaukidar was then salled and made a report 
in which the esaential fasts are stated. 
However extraordinary suah sondnet may be 
in. a child of- saeh a tender sge, there is 
no room for doubt that Musunimat Parbati 
and Musammat Pachui did strip Musammeat 


Bishan Dei of her ornamevts and push 
her into the well. Musammai Parbati 
herself does not deny that deceased was 


dropped into the well intentionally, She 
seeks to lay the whole blame on Musammaé 
Pachui, who was too young to be eharged 
with a oeriminal offense, Apart from the 
fast that Musammat Parbati and Musammat 
Pashui bad gone to the jungle together, no 
one san. possibly believe that a shild of six 
or seyan sould have earricd out this trana- 
astion without the aid of the elder gir), 
The learned Sessions Judge, I have no 
doubt, would have been very glad if he 
sould have: seen his way to aequit the 
aosused but be felt that the fasta wera tog 
strong. 

The learned Sessions Judge sonsidered 
that he had no option but to pass a sentenes 
of transportation for life and proposed to 
move the Udeal Government for a reduction 
of the sentence Is appears to me that 
ssetion 31 of the Reformatory Sahools Ast, 
1897 provides a way out. This seation 
applies “notwithstanding anything sontained 
in this Ast or in any other enastment for 
the time being in foree” and unlike seetion 
8 of.tbə same Aot, it applies to girls as 
well as boys. Whatever she may have 
done, it is obviously undesirable that a girl 
of thistender age should be sentto prison, 
Under the provisions of this sestion I 
accordingly direetthat the aeeused shall be 
delivered to her father on his exeenting a 
bond in one hundred rupees to the eatisfaa- 
tion of.the District Magistrate to be respon- 
sible. for the aseused’s good bebaviour during 
twelve months, 

N, H, 
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E ‘(PATNA HIGH COURT. 
OURIMINAL Revrsron No. 506 or 1921, 
November £, 1921, 
Present:—Mr, Justios Jwala Prasad 
and Mr. Justice Adami, 
SHAMLAL KALWAR AnD orgers—Accosep 

~~ PETITIONERS 
versus 
EMPEROR— Opposite Parry. 
' Criminal Procedure Code (Act V of 1898), a. 342 
—Charge, alteration and aidition of—Fresh examtma- 
tion of accused, omtssion, whether vitiates trial. 


The accused were examined at the proper stage 
as required by section 842, Criminal Procedure Code, 
and were then called upon to enter into their 
defence. On the date fixed for entering 
into defence the’ prosecution amended the 
charge and also added a fresh charge whereupon 
the acoused re-called and cross-examined afresh the 
prosecution witnesses. There was no further ex- 


. amination of the accused It was contended in the 


High Court that there should have been a fresh 
examination of the accused after the prosecution 
Witnesses were cross-examined after the addition 
and alteration of the new charges: 

Held, that on the addition and alteration of a 
charge the trial did not commence de novo and that 
if the Court was of opinion that there would be no 
prejudice to the accused it was not necessary to 
examine the accused afresh under section 842, 
Criminal Procedure Code. [p. 611, col. 2.] 


Oriminal revision against an order of 
the Sessions Judge, Champaran, dated the 
3lnt August 1921, 


Mr. Nandkeolyar, for the Petitioners, | 
The Assistant Government Advyoesate, for 
the Crown. 


JUDGMENT, 


Jwala Psasap, J.—The petitioners have 
been eonvisted of rioting and with the loot of 
gram and wheat whieh the servant of one 
Santlal was searrying on three sarts having 
received the same as his Maliki share 
from the’ Bataidars. Shamlsl Knulwar, poti- 
tioner No, 1, has further been sonvieted under 
.estion 325, Indian Penal Code for haying 
eaused grievous hurttc Ohethrn by breaking 
his right ulna; Shamlal has reeeivyed 18 
months’ rigorous imprisonment under sestion 
147, 3:9, and another three months under 
gestion 325, the sentenees to run sonseen- 
tively. Thus, Shamlal has ressiyed 21 months’ 
rigorous imprisonment in all. Bireh Koeri 
has reesived nine months under sestion 147 
and six months under cestion 379 read with 
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` floes: 


seation 75, the sentences ta run eoneurrently 
ard the reetof the petitioners have reseiv- 
ed three months’ rigorous imprisonment under 
sash of the seetions 147 and. 579, the 
sentenees to run ecnsurrently. 

The oesurrence is said to be the onteome 
of a long standing dispute between the. 
petitioner No. 1, Shamlal, and Santlal, 
Santlal alaimed the land by virtue of 


- gpla-deed, exesuted in his favour by one 


Amishand, father-in-law of Shamlal, who 
previonsly bad got a sale-deed in bis name 
from Shamlsl. Shamlal dieputed the title 
of Santlal in the Jand by virtue of the 
sale-deed, for he slaimed that Amiehand 
was a mere Farzidar, The dispute as to 


‘the possession of the land was set at rest 


by an crder under eestion 145, Oriminal 
Proeedure Code, in favaurof Santlel, Shamlal 
was, however, sonvisted in a sase under sestion 
504, Indian Penal Code, and was sentenced 
to two years’ rigorous imprisonment. He has 
aod bas started 
the dispute with Santlal ngain aboni 
this lane. 

The ease of the prosesution is that on 
the dey of oseurrense cantial’s servant 
Ohethru went to get the Maliki share of 
the erop from the Bataidars with sarts, 
The earts were loaded and started off; one 
was some distanee, the other two were 
together, Aceused same and beat Ohethru 
and drove away the sarts. Shamlal, on 
the other hand, states that he was in pos.. 
session of the land through his Bataidaer 
Bireh Koeri, petitioner No. 2, and that 
on tbe day of ceourrense the complainant’s 
men tried to loot bundles from Bircha’s 
Kaliban and a fight oosurred. Undoubtedly 
a fight between the parties did take plase 
as two men on the side of the onmplain- 
ant, and Hira and Bireh on the side of 
aecused were hurt, 

The eshief question for determination is 
as to how and where the oseurrence took 
plase. Both the Oourte below have con- 
eurrently beld that the oseurrense took 
plase as alleged by tha prosecution while 
the sarts were being taken by Ohathrn, 
Tois ig eorroborated by the facet that 
tw )-of the loaded carts were found in the 
K lihan of Bireh Koeri whieh is on the 
north west part of the village. The Kalihan 
of the Bataidar of Sant Lal is on the 
south and the plase of ocourrenes is further 
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south, We have, therefore, no hesitation in 
asoopting the finding of the Court below 
as to the osourrenae itaelf, 

Learned Counsel also moved before us 
for the redustion of the sentenses pasaed 
upon the assused. Shamlal, petitioner No, 1, 
has asted-in a high-handed menner and 
the history of the litigation shows that he 
disregarded the order of the Magistrate 
under sestion 145, Criminal Prosedure Code, 
in raking up the dispute as to the pos 
session of the land without having gone ta 
the Oivil Court. He, therefore, deserves a 
severe punishment and the sentenee passed 
upon him does not, in the sirsumstanoes of 
the sare, appear to be severe. Birsh Koeri no 
doubt has hed a previoas sonvietion under 
seation 379 and, therefore, he has reseived 
an imprisonment of six months undar that 
sestion. He has farther reosived a sentenes 
of nine months under sestion 147, We 
reduce his sentence nnder the latter section 
to six months’ rigorous imprisonment and 
make both the sentences ron aoneurrently, 
Thos, he gets aix months in all, He eer. 
tainly deserves a somewhat severe sentence 
inasmuah as he appears to have fully 
supported the ease of Shamlal, and the 
two eart loads of gram and wheat were 
found in his Kalihan. He is also said 
to be the Bataidar of Shamlal. The rest 
of the aseused appear. to be mera 
servants and underlings of Shamlal and do not 
seem to have had partienolar interest in the 
dispute. They have reeeived three months’ 
rigorous imprisonment under eash of the 
sestions 379 and 147, the sentenses running 
eonourrently, Wo reduce their sentenses to 
the term already undergone by them, 

It may be mentioned that the learned Coun- 
sel on behalf of thea petitioners raised a law 
point founded on gestion 342 of the Oriminal 
Prosedure Jode, urging that the entire trial 
was vitiated and that there shouldba are-trial. 
We have earefully examined this contention 
with the fasts and cireumatanses and we are 
of opinion that there is no substanee in it. 
The examination and sross-examination of 
the prosesution witnesses finished on the 
24th May 1921 and the charze was then 
framed. The asensed were asked if they 
would cross-examine any of the prosecution 
witnesses after the sharge bat they declined 
„ani eonsequently they were aalled upon to 
enter on their defenes, fixing the 11th June. 
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On the Lith June, at the instanee of the 
Publia Prosesutor, a sbarge under seetion 
825 was added against one of the seonsed 
Shamlal Kolwar and the sharge under ses- 
tion 147 was verbally altered. The pro- 
seeution .witnesses were then re-salled and 
were oross examined on the 17th June. On 
the 25th of June the previous eonvietions 
againat two of the seensed Shamlal and 
Birch Keori were framed and five defense 
witnesses were axamined on behalf of the de- 
fenee and discharged, It is not disputed 
that the prosesution evidense then. elosed 
and the aseused were salled upon to enter on 
their defarce on the 24th May 1921 upon the 
shargea that were originally framed. Ib is, 
however, contended that after tha alteration 
of the oharge under seetion 147 and the 
addition of the sharge under sestion 325 
on the tlth June the prosedure under ses- 
tions 235 to 257 of the Oode of Criminal 
Prooedare re-opened and the prosesntion ease, 
therefore, was closed on the 25th June 1991 
when the aseused should have been əxa» 
mined, and the omiasion to do so sontravened 
the mandatory provisions of seetion 342 of 
the Code. In my opinion seations 255 to 
257 have no applisation to a sase when a 
sharge is altered or added. Sestion 342 
has sonsequently no applieation when the 
ascused were slready ealled on to enter on 
their defense prior to the alteration or the 
addition: of the eharge. The prosedure for 
the trial in regard to the alteration or addi- 
tion of a eharge is laid down in seations 227 
to 2:1 of the Code. Sestion 228 empowers 
the Court to prcesed with the trial as if the. 
new or altered eharge had been the original 
sharge. Sestion 229 empowers the Oourt 
either to direst a new trial or to adjourn a 
trial for sush period as may be nesessary if 
the Court be of opinion that the proseeding. 
immediately with the trial is likely to 
prejudiee the aseused or the proseeution, 
Seation 231 entitles the prosesutor and the 
aseused to re-eall or summon or re summon 
and examine, with referense to the altered 
or added sharge, any witness who may hava 
been examined and also to eall any further 
witness whom the Oourt may think to be 
material. The addition or the alteration of a 
eharge doss not open up the trial from the 
beginning and the Court may immediately 
proseed with the trial if it is of opinion that 
there will be no prejudies to the aeeused, 
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In order to safeguard ths interests of the 
parties seetion 231 gives them the right 
to re-sall or re-summon any witness. The re- 
ealling of the proseention witneess for far- 
ther sross-axamination in the . present ease 
by the aseused was evidently under that 
sestion, Under sestion 227 the added or 
altersd:-eharge: has to be read and explained 
to the aeensed, These safeguards appear to 
have. been deemed suffisient to proteet the 
interests of the prosesution or the saecused 
in the ease. The trial, as already ob- 
served, does not sommenes de novo, so that 
if the aceused had been already aalled 
upon. to enter on their defense there 
is no further obligation upon the Magis. 
trate to examine the aceused under section 
342 of the Oode. Therefore, the suthorities 
on the subjest, of whieh we are so well 
esgnisant, do not at all apply to the present 


sase. The eontention is, therefore, over- 
ruled, 

APDAMI, J. agree, 

M. L, 


Rule discharged, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Oriminat Appeas No. 241 or 1921. 
July 29, 1921, i 
Present:— Mr. Daniele, d. O. 
GAYA DIN al as NANGA—<Acousep 
we APPELLANT 
versus 
EM PEROR—Oow-L I -NT— RESFONCENT. 
Criminal Procedure Code (Act V of 1898), sa. 419, 


420-Appeal from juil decided Appeal throughly 
Counsel not maintarmnadle. 


Where an appeal received from an appellant while 
in jail is dismis-ed, a subsequent appeal on, his 
behalf filed through Counsel cannot be enter- 
tained because there is no warrant in the tode 
of - riminal Procedure for differentiating between a 
judgment passed on an appeal filed under section 
440 of the t riminal Procedure Code by an appellant 
in jail and a judgment on ẹ& similar appeal filed 
through i ounsel under section 419. 


Hulat v. Emperor, +p Ind, Cas. 183; 8 O. L. J. 826. 


17 Cr L J 46%, not followed. 

Appeal against an order of the Additional 
Sessions Judge, Lucknow, at Unao, dated 6th. 
July 1921, 

Mr, K.N. Ohak, for the Appellant, 

` JUDGMENT.—The appeal of this appel- 
lant haying been, already dismissed by this 
Conré no further appeal lies. The view 
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taken in Bulai v, Emperor. (1) has 
to my knowledge not been shared by other 
Judges of this Court. Thera is no warrant 
in the Oode of Criminal Proeedure for differ- 
entiating between a judgment passed on an ~ 
appeal filed under seetion 420 by an appel- 
Jant who isin jail and a judgment passed 
on a similar appeal filed through Counsel 
under seetion 319. They both stand or the 
same level, and the one is just as mush a 
binding and final judgment as the other. I, 
therefore, hold that the present apresl does 
not lie, the appeal baving already been 
desided, and I aseording)y rejeot it, 

Je P, Appeal re ected, 

(1) 86 Ind. Cas. 183; 3 O. L. J. 826; 17 Cr. L, J. 





MADRAS H GH COURT, 
OriminaL Revision Oasu No, 591: 
cr 1921. 
(Cask RererRrep No. 65 or 1921.) 
Desember 2, 1:21, 
Present: —Mr, Justiso Oldfield and 
Mr. Justise Krishnan. 
In re PONNUSAMI THEVAN AND ANOTHER 


— å CODBE D, 
Penal "ode (Act XLV of '880), 88 161, 171-H—Bribery 
of Panchayat Qumplaint against member—Sanction 
of Government—Madras Village Courts Act (IL of 
1920). 


A member of a village Panchayat, constituted 
under ihe Madras Village Courts Act, is a Judge, 
and the sanction of the Government is an essen:al 
precedent to the prosecution of such member of an 
offence under section i6 or section :7:-E of the 
lenal Code. Lp. ta, col, 1.] 

see reierred tor vbe orders of the High 
Crurt under sestion 438 of the- Oriminal 
Prcoedure Ocde, by the Sessions Judge, 
Madura Divisior, in his letter, dated the 
24th August Ls21, f 

Mr, 5, Subramanta Iyer, for the Aesused,, 

Mr. 0, Aaom, Pubhe Proseeutor, for the 
Orown. 

ORDER,—The somplainant came before 
the Sub-Diyisional First Olass Magistrate, 
Usilampati with asomplaint alleging that 
the sesond acensed, one member of the Village 
Panehayat Ooonrt, lately established in his vill. 
age under Madras Aat Lt of 1920, approached 
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the first assused to persaade him to give 
his vote for the Presidentship of tha Coart 
in his favourand that he eventually paid 
"Rs. 250 to the first sesused, whieh the 
latter aeaepted. Oa these allegations the 
eomplainant sharged the first arcised wih 
sommitting an offence punishable udder 
sestion 161, Indian Penal Oode, and the 
neeond asedsed with abetment, thereof. Tne 
Magistrate returned this complaint, not with 
referenss tn the Indian Penal (Code but to 
Ast XXXIX of 1920, obssrving that the 
offenes more properly fell under seation 171. 
E, Indian Penal Oode, as amended by that 
Act, than under the general sestion ralating to 
bribery, (sestion 161, Indian Penal Code) and 
that when the allegations in a oomplaint fall 
under a partisalar seation of law, it is nob 
proper to take them under a genéral sea. 
tion under the tame or anyother law. He- 
then said that the proseeution for an offense 
under seetion 171-E required the sanetion 
of the -Losal Government, and returned the 
somplaint for want of sueh sanstion, 

We are not'sonserned at- present to deside 
whether the Magistrate's astion in returning 
the somplaint and not dismissing it was in 
aesordanss with law The-sase . has basn 
submitted to us by the ‘learned Sassions 
Judge on the ground that sestion -171-E 
‘will not apply t2 ‘thie sase, Tne point has 
been argued: at considerable leogth by the 
learned Public -Prosestitor, but we need 
not, we think, desids it at present. For, 
in faot, whether-the aesused is starged 
under -seotion 171-E or 161, Indian Penal 
Code, tha sanation of the Local Government 
or other authority for his prosesution is 
essential, in the former oase with referense 
to the amendment of sestion 196, Oriminal 
Prosedurs OQode, effested by seation 3 of 
Act XXXIX of 1920, and in the latter 
wih refsreoso to sestioa 197 of the 
Oriminal Peyvsatura Uode. Sea alan Ast II 
of 1920 and sastions 19 and 2i, Indian Penal 
Oode, as justifying the deseription of a 
member of a village Panehayat aa a 
Judge. 

“tis then. material that, in our opinion, 
the Sab-Divisional Magistrate had no right 
to disregard the fast that the complaint was 
made by the eomplainant under sastion 
161, Indian Penal Oode.. T iat seetion has 
not, so far as wa have been shown, been 
‘repealed by anything in Ast XX XIX of 1920 
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and is abill in forse. If the somplainant 
oan establish the assused’a rasponsibility 
under it, there i; nothing in law to prevent 
his doiag ro; ani we do not know how the 
Magistrate aan ólaim any diseretion to inaist, 
in saah sicsumstanees, on a eomplainant 
proseeling under one of two seations either 
of which miy apply to the fasts he alleges, 
rather than under the other, In these 
cirsumstanses, thera is no ground for our 
interferensa io what bas happened. Whe- 
ther the somplaint prosesds ander sestion 
161 or sestion 171-H, Indian Penal Code, 
he will regnira a sanction. It is for him 
to obtain aush sanetion as he may ba 
advised and to institute prossedings again 
with it. 
M. O. P. 
W. 0. A. 
Reference answered, 


LAHORE HIGH COURT. 
CriminaL Aegan No. 598 op 1921, 
November 3, 1921. 

Pressni : ~Sir Shadi Lal, Kr., Chief 
Justiee,and Mr. Justiee Martinean, 
FARID —Oorvicr—APPaLLANT 
veraus 


EMPEROR — Respoxpent, 
Oriminal Procedure Oodle (Act V of 1898), sa, 164, 
533 —Confession—Failure ef Magistrate to-ask whather 
confession made voluntarily—Itlegality, 


Section 164 of the Criminal Procedure Code makes 
it imperative for the Magistrate, before recording a 
confession made to him in the course of a Pélice 
investigation, to question the person making it as to 
whether it is made voluntarily. Telling an accused 
person ‘that he should make his statement volun- 
tarily and questioning him as to whether he ig 
making it voluntarily are two very diffèrent things. 
[p 614, oos] . 

The omission to question an aconsed person 
before recording his confession as to whether he is 
making it voluntarily is a material omission which 
prejndices him and the defect is a fatal oné not 
curable by section 538 of the ‘Criminal Procedure 
Code. Such a confession is not, therefore, admis. 
sible in evidence. [p 614,col 2] 

Feroz y Emperor, 45 Ind. Cas. 843; 11 P; R. 1918 
Cr; 19 Or. L. J. 651, Thein Maung v. Emperor, 
4 Cr. L. J. 198 3 L. B. R. 178, Nga Shwe 
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Sin v. Emperor, 4 Or. L, J. 385; 12 Bur. L. R. 287; 
3 L. B R. 2 8, Queen-Empress v. Viran, 9 M. 224% 2 
Weir 125; 8 Ind. Dec. N. s) 553, Jait Narayen Rat v. 
Queen-Empresa, 17 0, 882; 8 Ind. Deo. N. 8.) 1119, 
Queen-Empress v. Bhairab Ohunder, 2 O. W. N. 702, 
Buta v. Empress, 52 P, R. 1837 Or., referred to, 


Appeal from an order of the Sessions 
Judge, Hoshiarpur, dated the 30th June 
92i, 

: Pir Pojud-Din and Mr, Abdul Aeie, for 
the Appellant, 

= Diwan Khialinda Ram, R. 8, Publie Prose- 
sutor, for the Respondent, 


JUDGMENT.—The appellant Farid, who 
lives at Sham Churasi in the Hoshiarpur 
Distrist, has been senteneed to death for 
the murder of a boy named Gurbachan 
Singh. One Fezal was tried jointly with 
Farid for the murder, but has been asquitted. 
' Gurbashan Singh, whose bome was at 
Bhagowal, went on the 27th Marsh last to 
his sisters house at Leroi. He was a 
student of the Government bool at 
Hoshiarpur, and on the 3ist Marsh he 
lefi Laroi for Sham Obhnurasi in order 
to take the train for Hoshiarpur, as he 
wanted to be present at the sshool on 
the lət April, when the result of the first 
Middle Sshool examination in whish he 
had lately appeared was expested to be 
annonneed. On the 2nd April his dead 
body was found near the field of one 
Chiragh Din at Sham Churasi. There was 
a wound on his nesk, and his hands were 
tied with his turban, whieh had been 
wound round his neak and body. The 
body was naked from the waist downwards, 
and the pyiamas, a book, a bandle, and 
some other artieles were lying olose by. 
There was also blood on tbe ground. The 
prosesation theory is that Fazal and Farid 
sommitted an unnatural offence on the 
boy and then murdered him. 

No elue was obtained by the Poliae till 
the llth April, when they received a letter 
from one Miran Bakhsh in whish it was 
mentioned that two men named Buland 
Khan acd Ata Muhammad had met the 
boy in Sham Churasi, and that Ata Muham- 
mad had left him with Farid. Farid’s 
house was searobed and a blood stained 
khes was found in it, while the shirt that 
Farid was wearing was also found to have 
a number ef small, stains of blood on it, 
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He was arrested on the ‘13th April, and 
on the 14th a gandosa (not blood stained) 
was found in a well whieh he pointed ont 
in Ohiragh Din’s field near whieh the 
body had been found. On the 15th his 
sonfession was resorded by Sheikh Abdul 
Aziz, Magistrate of the Firat Olass, and it 
is mainly on this sonfession that the eon- 
vistion rests. The important question is, 
whether the sanfession, which was retrasted 
in the Committing Magistrate’s Oourt, is 
admissible in evidense, the eontention of 
Counsel for the appellant being that the 
Magistrate who resorded it made no inquiry 
as to whetber it was made voluntarily, 
and that it is for that reason inadmissible, 
In the memorandum written by Sheikh 


‘Abdul Aziz, before resording the eonfession, 


he noted that the seeused was ‘made to 


-underatand that he should make his state- 


ment voluntarily without any indusement 
or influense, and that he was given time 
to satisfy himeelf and make bis statement . 
yoluntarily. In his evidanse also he says 
that it was explained to Farid that what- 
ever statement he was going to make he 
should make voluntarily and without in: 
fluense of any sort, and that he was told, 
that the eonfession sould be used against 
him. He says that the appellant made 
the statement of his own aeeord, but he. 
does not say, nor is it mentioned in the 
memorandom, that he asked the appellant 
whether be was making it voluntarily. 
Telling an asousad peracn that he should 
make his statement voluntarily and question. 
ing him as to whether he is making it 
voluntarily sre two very different things 
estion 164 of the Oriminal Prosedure 
Ocde makes it imperative for the Magis- 
trate, before resording a sonfession made 
to him in the eourse of a Polisa investi. 
gation, to question the person making it 
as to whether it is made voluntarily. In 
the present osse it appears that this was 
riot done, and the qnestion to be deter- 
mined is, whether the failure to somply 
with the provisions of seation 164 in this 
respest rendera the sonfession inadmia- 
sible. 

If ic were not for the provisions of that see- 
tion of the Criminal Prosedure Code the son. 
fession would be admissible under section 21 
of the Evidenee Act, in the absense of 
proof that it was saused by any indusement, 
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threat or promise sueh as would render it 
irrelevant under seetion 24, and it may 
appear anomalous that the eonfession should 
be inadmissible on aseount of the Magis- 
trate’s omission to question the person 
making it as to its voluntary nature, notwith- 
standing that it would have bean adniissible 
if made orally, Feroz v. Emperor (1), the 
Magistrate not being required by law to 
make atioh an ingniry in the oase of an oral 
sonfeasion. The authorities, however, sare 
in favour of the view that sueh an omission is 
& fatal one, 

lt was held in Thein Maung v. Emperor 
(2) that unless the Magistrate has made 
a real and substantial inquiry as to the 
voluntary nature of a sonfession, the 


‘sonfession resorded by him under sestion . 


164 of the Urimiral Proeedure Code is 
inadmissible in avidenes and the same view 
ak taken in Nga Shwe Sin’ v. Emperor 
3). 

In Queen: Empresa v. Viran (4) it was held 
that sestion 533 of the Uriminal Prosedura 
Oode would not render a sonfession resorded 
under sestion 164 admissible where no 
attempt has been made to eonform to the 
provisions of the latter seetion, 

In Jui Narayan Rai y, Queen. Empress (5) 
| the learned Judges said on page 871 that a 
sonfession resorded in direst violation of 
sections 164 and 364 wonld not be 
a sonfession resorded under them, and that 
the resorded statement to be proved, must 
mean a statement recorded in aseordanea 
with the provisions of the Aet and not in 
violation of them. 

In Queen-E mpress v. Bhairab Ohunder (6) 
it was held that the rale laid down in section 
21 ofthe Evidenes Aot must be taken sab- 
jest to the spesial provisions relating to son: 
fessions and statementa of asoused persons 
‘enasted in sestions 164 and 364 of the 
Oriminal Prosedure Code, sines, were it 
otherwise, confessions and statements of 
‘aoonsed persons not resorded in aseordanse 


(1) 45 Tnd. Cas. 848; 11 P. R. 1918 Or; 19 Or, L. 
J. 651. i 


(2) 4 Cr. L. J. 198; 3 L. B. R 173. 

(3) 4 Cr. L. J. 885; 12 Bar, L. R. 237; 8 L. B. B. 
213. 
4) 9 M, 224; 2 Weir 125; 8 Ind. Deo, (N. 8.) 
5 


(5) 17 ©, 862; 8 Ind. Dec. (N, s.) 1119, 
(6) 2 0. W. N. 702 ~ 
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with the reqairaments of those sestiona of the 
Oode might be proved as admissions by the 
assused, and the wholesome provisions 
elaborately laid down in those two sestions 
prastieally redueed toa nullity. With regard 
to seation 533 it was held that the defeet 
whieh ‘that seetion is intended to eura is 
one not of substanse but of form only. 

In Buta y. Empress (7) it was held that 
seetion 533 was presumbly not intended to 
override the law of evidenee, and that when 
it was enasted that ‘“sush statement ” 
(that is the statement reeorded under 
sestion 164 or 464) “shall be admitted,” 
the meaning iè, that the doeument shall not 
be exslauded merely by reason of the error 
of the resording Magistrate, but shall be 
admitted,as a matter of sriminal prosedure, 
subjest to any just exeeptions under the 
Bvidenee Ast, other than an objeetion under 
sestion 91 of that Aot, But in that ease 
the errar committed by the Magistrate who 
reeorded the eonfession was one whieh had 
not prejudised the sssnsed, and as the son- 
fession was also not shown to have been 
improperly indused it was held to be ad. 
missible, 

Sestion 533, after providing that when 
any of the provisions of seation 164 or see: 
tion 464 haye not been eomplied with, the 
Oourt shall take evidenes that the statement 
resorded was duly made, lays down that sueh 
statement shall be admitted if the error has 
not injured the ageused as to his defense on 
the merite. The nesessary implieation ap- 
pears to be that if the error is one that has 
injured the aseused as to his defenses on the 
merits the statement is not admissible. The 
omission to question the appellant before 
recording his eonfession as to whether he 
was making it voluntarily was a material 
omission which prejudised him, and we are 
of opinion that the defeet is a fatal one, not 
eurable by sestion 533, and that the eon- 
fession must, therefore, be exaluded. 

The rest of the evidenee is insuffisient to 
support the sonvietion. Ata Mubhammad’s 
statement that he left the boy with Farid 
is no proof of the latter’s guilt in the ab» 
senee of evidenea to show what happened 
to the boy afterwards. The presenee of 
blood stains on the appellant's shirt and 
khes, and his pointing out a well in whieh a 


-~ (7) 62,P. R. 1887 Cr. 


» (16 


gandcea, said to belong to Fazsl, was found 
ara algo fasts from whish alone no infarsase 
of guilt san be drawn, The appallant is 
aaid to have pointed ont other plases also, 
but his doing eo does not advance the ease 
forthe prosesution as it did not lead to the 
dissovery of any material fagis not alraady 
known, < 

We must ascordingly hold that Farid’s 
guilt bas not been provad, and assspting his 
appeal we- set aside the sonvyietion and 
sentence and aequit him, 


Z. K, Conviction set aside, 





PATNA HIGH COURT. 
ORIMINaAL Revistos NO, 3583 cr 1921, 
“November 3, 1 21, 
Present :—Mr, Justios Adami and Mr, 
l Jastics Roas, 
CHULAI MAHIO AND 0THERS — PETITIONERS 
versus 
SURENDRA NATH CHATTERJ! axp 


. . OTHERS~ Opposite PARTY. 

‘Criminal Procedure Code (Act V of 1898), sa. 145, 
148— Magistrate, jurisdiction of, to depute Commis. 
sioner to survey and- report—Report wrongly relied— 
Jurisdiction—“Local inquiry,” meaning of —Hetoppel. 


A Magistrate who has drawn up proceedings 
under section 145, Criminal Procedure :. ode, is not 
empowered to delegate any of his judicial functions 
to-any person other than a Magistrate or to direct 
any person to report as to who is in possession of the 
lands in dispute, but he has jurisdiction to direct a 
Pleader Commissioner to survey the disputed lands 
and'report. [p. 6 7, col. 2: p. 618, col 1.) 

Achambit Das v Barada Prasad, 12 Ind. Cas, 88; 12 
Or, L. J 480, referred to 

If a reportis wrongly relied on bya Magistrate 
taking proceedings under section 145, Criminal 
Procedure ‘ ode, that would not amount to an error 
or want of jurisdiction which would warrant an 
interference of a High Court [p Git, col +] 

“A mere survey ‘of the lands in dispute in a 
proceeding under-gection 145, Criminal vrocedure 
Code, after inquiry from all the parties as to what 
land is in dispute does not amount to a “ local 
‘inquiry ” within the meaning of section 14S of the 
‘Act but is a mere ministerial act. [p 6 7, col 2.] 

-A party who throughouc asserts that the lands 
‘mentioned in the proceedings under section 146, 
“ Criminal Procedure Code, could be identified cannot 
.be allowed on the judgment being against him to 
assert the contrary in High Court. [p 6:-, col. i] 
+ Marsden vi Wardle, 1894 = EL & bl 6 bat p.701, 
2 Oom, L.R 1-07;28L J. Q. B. 203, 18 Jur 6; 3. W. 
R. 466; 118 B. R, 1802; 97 R. R, 711 and Kuladg 
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Kinkar Roy v. Danesh Mir, 330, 83 at p. 45:10 0. W. 
N. 257; 2 0. L. Jy 271 PA Cx. L. 3.670 (F. B, 5 ralied 
upon 

A plea of estoppel raises no question of jurisdic. 
tion. [p. 618, col 2.] 


Applisatioa sgainstan order of the Deputy 
Magistrate, Bhagalpur, 


Mr, 8. N. Sihay, for tha Petitibioner, 

Mossra. C. .0. Dass for Mr. G. O. Pal and 
Satya Sunder Bose, for the Opposite Party.- 

JUDGMENT. 

Apa, J.—~The petitioners were the third 
party to proseedings drawn up by the Deputy 
Magistrate, Bhagalpore, under section 145, 
Oriminal Prosedure Code; they apply to have 
the order passed in favour of the firab party 
to those proceedings eet aside, 

It appears that after the proseedings 
under seetion 145 showing the boundaries 
of the lands ia dispute had been.served on 
ali the parties, the first party on their 
written statement deslared that the disputed 
378 brghas of land with the boundaries as 
shown in the proceedings sould not be identi- 
fied, nor was there any trase of sush lands 
to be found in village. D.ldarpur. Oa the 
18th February 192. the Deputy Magistrate 
passed the following order : — 

“ First -party-states that the. lands are 
not at all identifiable, the other parties assert 
that they are indentifiable. The first party 
offers to pay the sosts of a Survey paseed 
Pleader Commissioner for identifying the 
lands as per prosesdings drawn up and report 
to this Court. I think this is reasonable 
and I direot the firat party to deposit Ra, 100 
and then I shail appoint a Commissioner.” 

A Commissioner was appointed, who went 
to the lands in dispute and submitted a 
map and report on the i0th of Apri), 
Copies of the report were furoished to the 
parties and the Pieader Cou missioner was 
examined and erogs-examined as a witness, 
and after his serong examination on the 14th 
of May the Yakil forthe first party contend. 
ed that asthe report showed thattke land, 
bounded as shown in the proseedings, was 
not identifiable, the proceedings should 
be‘saneellsd. The otber parties apparently 
resisted the eontention. The Deputy Magis- 
trate passed the foliowing ‘order :— 

"* Heard the parties cn the eontention of 
the learned Vakil of the-firat: party that the 
Pleader Commissioner baving reported that 
the lands are not fully identifiable aceording 


- 


ra 
— 
an - 
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to the boundaries given in the procsedings, 
the same, č.2., the prosesdingp, should be satigal 
‘ed, I hold that tha Pleader Vommissioner’s 
report and evidense are culy evidense.and not 
a final judgment and that it is Hable to 
be shallénged-by the parties who are entitled 
to produse further evidenee in Court. T, 
therefore, deside to go into the evidense in 
the ease.” | 

On subsequent dates the. witnessses pro- 
dused by the three parties respestively were 
examined, and the Deputy Magistrate then 
delivered jndgment deelaring the first party 
to be in possession of -the disputad lands, 

The ehief sontention raised by Mr. S. N. 
‘Sahay on behalfof the petitioners is that 
the Deputy Magistrate, dealing with a ease 
under sestion 145, Oriminal Prosedura Uode, 
has no jurisdistion to direet a Pleader Commis- 
sioner to hold a losal enquiry and cannot re- 
sive in evidenee a report drawn up by the 
OCommaisioner.after sompleting. the inquiry. 


He argues- that Chapter X 1. of. the Code-of 


Criminal Proesdure furnishes -a- somplete 
eode of prosedure for the prevention of 
breach of the psaee arising dut of disputes as 
to immoveable property, and that the only 
provision in that Chapter allowing any dele- 
gation is that sontained in seetion 148, whieh 
rurs: — 

“Whenever a losal inquiry is neosssary for 
the purposes of this shapter, any Distriat 
Magistrate or Sub-Divisional Magistrate may 
depate any Magistrate subordinate to him to 
make the inquiry, and may furnish him 
with sueh written instructions” sonsistent 
with the law forthe time baing in forea “as 
may seem nesessary for his guidanse, and 
may deelare by whom the whole or-any part 
of the necessary expenses of the inquiry 
shall he paid. Thes -report of the person 
so daputed may ba read as evidense in the 
6238.” — 

So that tho Magistrate who has drawn up 
Proseedings is-presladed from-deputiag any 
one other than a Magistrate to hold any 
Josal inquiry whatevar. He. argues that if 
there is, in the opinion of a party, the ne. 
eeszity to have the lands-demaraated or-sur- 
-veyed and inquiry’ made losally, ‘that party 
should privately, engage -its .own.,man to 
make the survey and inquiry.-and.then put 
him into the witngss.box-and-examine him 
like any other witness; and let hiar be eross- 
examind, for the Court is likely to. give 
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more weight to the. evidensa of an officer 
appointed by itself to do work losally than 
to that of a witnesa,.produeed by cne of the 
parties, 

Now, if the question were whether a Magis- 
trate who has drawn up proseedings under 
estion 145, Oriminal Prosedure Code, is 
empowered to delegate any ofhis judisia] 
funotions to any person other than a Magia- 
trate, or if sueh person were direeted to report 
who was in possession of sertain lands, there 
sould, I think, be no doubt that the answer 
would be in the negative. Here, however, the 
direction was merely, ‘to survey the disputed 
lands and report within 15 daye:” 


All the person had to do was to aseertain 
from the parties what lands were in dispute 
and then to survey the lands - pointed out 
and to draw up a map and report what be 
had done. This wasa ministerial ast; whe. 
ther the duty of survey was entrusted to a 
Pleader Commissioner or to an amin makes 
no difference; strees eannot be laid on 
the faot that the person selested tc do the 
work bore the title of Pleader Commissioner, 


I sannot hold that the mere survey of 
the lands after enquiry from all the parties 
as to what land was in dispute amounted 
toa ` losal inquiry” within the meaning of 
gestion 148, Oriminal Prosedure Code, It 
was a mere ministerial act. l 


It is to be noted that sestion 148, Criminal 
Prosedure Code, givea the spesial privilege 
toareport made by a Magistrate-under itg 
provisions, that sueh report may be taken Into 
evidense without ealling tke Magistrate to 
prove it, In the present onsa no aueh pri- 
vilege was elaimed and the Pleader Com. 
missioner was ealled as a witness and examine 
ed and eross-examined, 


If Mr, Sahay’s sontentions were ecrreet a 
Magistrate who had drawn up proeeedings 
under seation 145, Criminal Prosedure. Cade, 
would, in almost every sase, be unable to 
get a map prepared of the disputed lands, 
for there are few, if any, Magistrates who 
are sompetent to sarry out a survey and 
prepare a map, Direstions to draw ap a map 
of the disputed land in proeeedinga under 
sestion 145 have been frequent in the past 
and there is no desision to be found 
showing that the power to issue such 
direetions bas been disputed, exespt the 
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ease of Achambtt Das v. Sarada Prosad (1) 
where it was held that the Oourt has 
power to depute a kanungo to demareate 
disputed lands in proseedings under sestion 
145. 

In the present ease the Pleader Commia- 
sioner was examined and sross-examined 
by the. present petitioners without abjestion 
by them as to bia delagation, and I hold 
that the Oonrt was fully empowered to 
refer to his evidence and to the map he 
‘prepared. His report should not have 
been admitted in evidenee exsept for the 
purpose of proving that he surveyed lands, 
pointed out to him by the parties, as being 
in dispute and showing whioh, those lands 
ware, bet a pernsal-of the judgment shows 
that the Oourt did not rely on this report, 
the oase was desided on the evidense as 
to. possession given by the parties and the 
only referenoe made to the Commissioner 
or his report is the remark, after the 
. finding that boundaries mentioned in kabuli- 
_yats relied on by the present petitioners 
were entered therein without a visit tothe 
lands, “ao wonder, therefore, that the Pleader 
Surveyor found that boundaries given in the 
kabuliyats of the tenants (third party) eould 
not’ be identified on the spot.” 


Even if the report had been wrongly re- 
lied on, that would not amount to en 
error or want of jurisdistion whieh would 
warrant an interference of this Court, 


I hold that there was no doefeet as to 
jurisdiction in the direstion to the Pleader 
Commissioner to survey the disputed lands 
- and report. i 

- It is next sontended that, as the first 
party asserted from the first that the lands 
eould not be indentified, tha Deputy Magis. 
trate eould not award them possession of 
lands whieh did not exist, This is not 
a- question of jurisdistion, and apart from 
this, the petitioners throughout asserted 
that the lands mentioned in the prosgeding 
sould be identified, and they eannot nov 
be allowed to assert the saontfary i> they 
“ohose to wait and take the ehanee of 
judgment in their favour, and cannot nov 
, be heard to complain of exaess of jarisdis 
tion,” 


“ (1) 18 Ind; Cas, 88; 12 Or, Li J, 480. 
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Marsden y, Wardle (2), Kulada Kinkar, Roy 
v, Danesh Mir (3). - 

The third point argued by the — 
Counsel for the petitioners, namely, that 
the petitioners were indueed to exeeute 
kabuliyats in favour of the first party by 
their properly constituted agent, and that, 
therefore, the first party were estopped 
from giving evidenee to. show that they, 
and not the pétitioners, were in possession, 
raises no question of jurisdiestion, and, apart 
from this, the finding being that effeat 
was not given to the habuliyats, they, do 
not stand in the way of evidenee being given 
to show what the aetual possession was at 
the time proeeedings weze taken. 

1 would dismiss the applisation. 

Rose, J.—I agree. 

J. P, f 
Application dismissed, 


(2) (1854) 8 EL & Bl, 695 at p. 701; 2 Com. L. R. 
1707; 28 L. J.Q B 263%; 18 Jur, 578; 2 W, R. 455; 
118 E. R 1802; #7 R. R. 7/1, 

t3) 880. 38 at p. 45, 100, W. N. 257; 20.0.5 
271; 2 Or. L. J. 670 F. B.). 





LAHORE HIGH COURT. 
Osmina Reveuenca No. 1307 of 1°21. 
January 31, 1922. 
Present :—Justiee Sir William Ohevis, Kr, 
Haji MUHAMMAD BAKHSH 
AND OTHERS—Coxviors— 
APPELLANTS 
versus 
HM PEROR—— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 342, 
§37-—~-Hramination of ‘accused-—-Summons-case — Ira e 
larity —Illegality. 


The procedure prescribed by section 342 of the 
Oriminal Procedure Code is binding on the Courts, 
even in summons-cases, and the omission to comply 
with the provisions of that section is not a mere 

irregnlarity such as can be cured under section 
587 of the Code, but i is an illegality vitiating the 
trial, [p 620, col, 2 J 

Ghulia v. Emperor, 44 Tnd. Cas 184; 1 P., R. 1918 
Cr; 19Cr L, J. 280 and Fernandez v Emperor, 
59 Ind. Cas, 129; 45 B. 672; 22 Bom. L. R. 1040; 
-22 Cr, L, J. 17, referred to. : — 
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Oase reported by the Sassions Judge, 
Ferrzspore, with his Yo, 185 of 1920. 

FACTS.—Ona 5th Marah 1921 Balli Ram 
filed a somplaint under section 447, Indian 
Penal Code, against Muhammad B skhsh, Fateh 
Din and Ghulam Mohammad. It was alleged 
that the land on whieh the alleged trespass 
was sommitted belongs tothe Nawab of 
Jalalabad. It was originally leased out to 
Shams Din and Feroz Din, and sub-let by 
them to Balli Ram, Aro.a, complainant iu the 
sase. This Balli Ram had a erop of gram 
standing on the land in Rabi 1420, and was 
shown sesordingly in sultivating possession 
in the Revenue papers. Prior to this, how- 
ever, the Estate Authorities, on the 2ad 
November 1919, had given this land to Haji 
“Muhammad Bakhsh, aesused, on lease, It 
was agreed that Haji Muhammad Bakhsh 
should not then disturb Balli Ram’s posses- 
sion, but that the latter ‘should pay him 
batai in respest of the land ino suit, and if 
was underatood that Balli Ram shonld give 
up possession to Haji Mubammad Bakhah 
after the entting of his gram erop., It waa 
alleged that Haji Mubammad Bakhsh and 
his sons took forsible possessiou of this land 
in Bhadon 1920. 

The somplainant putin six witnesses, The 
acaused putin seven witnesses. The lower 
Court eonvieted the aseused Haji Muhammad 
Bakhsh, Ghulam Mohammad and Fateh Din 
under sestion 447, Indian Penal Code, and 
sentenced eash of the nasused to 15 days’ 
rigorous imprisonment, 

GROUNDS.~ Haji Muhammad. Bakhsh 
and his two sons, Fateh Din and Ghulam 
Muhammad, have besen sonvicted of criminal 
trespass, and sentenced under sestion 447, 
Indian Penal Code, to 15 days’ rigorous 
imprisonment esah, by Fagir Sahib Said-ud.- 
Din, exereising the powers of a Firat Olass 
Magistrate in the Ferozepore District. Tuo 
land on whioh the alleged trespass was som. 
mitted belongs to the Nawab of Jalalabad. It 
was originally leased oat to Sbama Din and 
Feroz Din, and sub-let by them to Bali Ram, 
Arora, somplainant inlthe ease, This Balli Ram 
had a srop of gram standing cn the land in 
Rabi 1920, and was shown acsordingly in 
aultivating possession in the Revenue papers, 
Prior to this, however, the Estate Authorities, 
onthe 2nd Novembar 1919, had givan this 
land to Haji Mahammad Bakhsh, aseusel 
on lease. Lt was agreed that Haji Maham. 
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mad Bakhsh sioala not then disturb Balli 
Ram’s possession but that the latter should 
pay him balai in respeet of the land in suit, 
and it was understood that Balli Ram should 
give up poasession to Haji Muhammad 
Bakhsh after the entting of his gram 
arop. It is alleged that Haji Mahammad 
Bakhsh and his sons took forsible posses- 
sion. of this land in Bhadon 1920, acd it 
is on this aseount that the aoonsed have been 
eonvisted. 

Revision is sought on three grounds; Gratly, 
that the Magistrate has nət complied with 
the provisions of seetion 342 of tha Urimiral 
Proaedure Ocde; sesondly, that the lower 
Oourt is wrong in holding, in relianee on 
Ram Saran v. Emperor (1), that Balli Ram 
was in possession, and, thirdly, that there 
was no intent to annoy the somplainant. 

The sorreatuess of the first ground is not 
really sontested. Seation 342, Criminal 
Prosedure Oode, requires that the Court 
shall question the aseused generally on a 
ease after the witnesses for the prosesntion 
hava been examined and before he is salled 
on for his defence, This the Magistrate did 
not do. This partisular provision of seation 
342, Oriminal Prosedure Oode, has been held 
to be mandatory in Ghulla v. Emperor (2), and 
Fernandse v. Emperor (3). The  seation 
applies to all enquiries and trials, and ia not 
affested by sestion 245 (5) of the Code under 
whieh, in summona-sases, the Magistrate has 
been given the dissration to examine or not 
to examine an sssused; that sestion, wore 
over, appears to refer only to oases in whieh 
an accused is being aequitted. Ona this 
ground alone, therefore, the sonvistion would 
appear to be bad, This being so, it is 
unnesessary for me to examine the other 
grounds urged, but I may observe that, even 
on the faats as alleged, it is doubtful whether 
the Magistrate was right in sonyieting, He 
appears to have relied blindly on Ram Saran 
v. Emperor (1), and not to have examined 
that raling inthe light of the faats of the 
present ease, It is doubtful whetber the 
somplainant could be held to have retained 


(1) 12 P. R. 1906 Cr; 4 Or. L. J. 298; 54 P. L, 
B. 1907 (F B.?. 

(2) 44 Ind. Cas. 184; 1 P. R. 1918 Cr; 19 Or. L, 
J. 250. 

(3) 59 Iad. Oas. 129; 45 B. 672; 22 Bom, L,R, 
1040; 22 Cr. L, J. 17. 
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physisal possession of the land after the: Rabi 
erop in 1920 had been harvested. As the 
judgment quoted shows, the question of the 
interpretation of sestion 441, 
Gode, is one of eonsiderable diffivulty lof. Vullap- 
pa v. Bheema Row (4)] and, in the sireamstan- 
eos, 1 think that the Magistrate should have 
hesitated before resording 8 sonvistion. 

Finally, the sentenees passed appear to me 
to bs inappropriate. Even if the sonvietions 
were to be maintined, I think that senteness 
of fine would mest the sase. Haji Muham- 
mad Bakheh is a man of wealth and position, 
and I am strongly of opinion that he and his 
sons should not have been sent to prison, In 
this sonnestion, and as showing the mental 
attitude of the Magistrate towards the 
asoused, it may be mentionad that, although 
the evidence and arguments in the ease had 
been completed on the 10th August 192], 
whieh was Wednesday, judgment was post 
poned until Saturday, 18th August 1921, Cit 
is stated that the Court had originally pro- 
posed to announee orders on the 1Zth August 
1921 but that that date did not snit the 
aseused) and tbat, on the Saturday, judgment 
was not announesed until close upon 4 o’sloek. 
The Sunday, Monday and Tuesday were 
all holidays, and sonsequently there would 
odinarily have been no -ehanes for tha 
assnsed to move this Court until the follow. 
ing Wednesday, during whish period they 
would haye had to ramain in jail, There 
was, moreover, a ease between the same 
parties, under section 145, Oriminal Pross- 
dure Oode, and Wednesday, the 17th August 
1921, was fixed for the announeement of 
orders, lt is alleged that this day had been 
deliberately fixed in order that the aooused 
might be subjeeted to the indignity of being 
publiely brought up in shains from the jail 
in order to hear the announsement of that 
order, inaconnected ease againat the fiist 
two. asaused, under sestion 50+, Indian Penal 
Code, judgment was announeed -at the same 
time, the asentei were sonvisted and another 
sentensa of 15 days’ rigorous imprisonment 
in eaoh ease was passed. That ease is 
also being forwarded to the High Court for 
revision, 


(4) 43 Ind. Cas, 78 41 M, 1568 L. W. 794; 88 
M. L. J. 729; (5918) M. W. N, 82; 19- Ọr. L. J, 162 
(P. B). 
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Messrs, O. Bevan Petman and Zafarulla 
Khan, for the Petitioner; 

Mr, Aets Ahmad, Additional Government 
Advoeate, for the Crown. 

‘Me; B.N. Kapur, for Balli Ram, Complain- 


` ant. 


ORDER.—In this sase Haji Mahammad 
Baikhsh and his two sons, Fateh Din and 
Ghulam Mahammad, have been cənvisted 
under sestion 447, Indian ‘Penal Oode, and 
senteneed to 15 days’ rigorous imprison- 
mevt, The oase has been referred to 
this Uourt by the-learned Sessions Judge 
whose order of referanse may be read along 
with this jadgment, 

The faets are fully given in the order. of 
a referense, and thera is no need to repeat 
them, In the ‘first plase, ib'is-to be noticed 
that the provisions of sestion 342 were not 
observed. The prosedure preseribed by the 
seation is binding on the. Courts and the 
omission to somply with the provisions of 
this sestion is not,‘in> my opinion, a mere 
irregularity sueh as ‘ean ba eured under 
section 537, Oriminal Prosedure Ocde, but 
is an illegality vitiating the trial [see Ghulla 
v, Emperor (2) and Fernandes v. Emperor (3)]. 
The eonvietion must, therefore, be eet 
aside. i 

Having regard to the faeta stated in the 
order of referense it seems to me impossible 
to hold that the land was at ‘the time in 
physisal possession of Balli Ram and even 
if it was in Balli Ram’s possession, | do not 
think it could for a moment be said that 
the entry of Haji Muhammad Bakhsh and 
his sons was a eriminal offenee, the land 
having been leased to them by ‘the owners 
and Balli Ram’s tenure having long expired. 
Balli Ram, no doubt, bad grown gram on tha 
land in the Rabi -of: 1920, batit does not 
appear to-me that he had any rgbt to hold 
possession in Bhadon lorg after the gram 
had been removed ‘or that he war, asa matter 
of fast, in possession, lt is, thercfore, ont of 
the question to order re-trial in this ease as | 
sonsider that Haji Mohammad Bakhsh and 
his sons have not committed any offensa, 
The eonvistion 13 quashed. 

Z. Ke 

Ocnviction quashed, 
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LAHORE HAIGH COURT, 
Cetminan Revision Case No. 723 of 1921, 
November Li, 1521, 
Present:—Mr. Justise Harrison. 
EMPEROR, rtarovga RATNA —C0MPLAINANT 
me PETITIONER 
2678us 


PHUMMAN RaM—Reseonpenr, 
Criminal Procedure Code (Act V of 1898), 8. 547, 
whether applicable to livestock, 


Section 647, Criminal Procedure Code, only pro- 
vides a summary: method for realising ‘ money 
payable” and these words cannot be stretched so 
as to include livestock or other goods, [p. 622, col. 1.] 


Case. referred by the Sessions Judge, 
Ferczepore, with bis No. 169 of 19:1, 


FACTS:—On 7th February 1919 Phomman 
Ram reported to the Police that his honse 
was broken into and eertain property was 
stolen. The Poliee sent up Garditta, Ratna 
and Gajian Singh for trial before Rai Sahib 
Dewan Gyan Nath who sonvieted the three 
geeused under seetion 457, Indian Penal 
Qode, on 16th July 1919, and ordered that 
the property be delivered to Phomman Ram 
and Kanhaya Lal after the result of appeal, 
Ratna and Gurditta, asaused, appealed and 
were acquitted on 2uth August iyly, by the 
Sessions Judge who said nothing as to who 
was to get the artieles seized by the Pcliee 
during the ifvestigation, The. Distriet Magis- 
trate bad the things handed over to the 
gomplainact. Guarditta and Ratna applied 
to the Sab-Divisional, Offieer for restoration 
of the property nnsucsessfally and then the 
Oourt ordered on lth Marsh 1920 that the 
articles bə made over. to them on the ground 
that.the alleged offense has bean held to be 
not proved. The sompiainant then appeal. 
ed to the High. Oourt for revision of the 
order-dated 15th Maroh 1920, and the High 
Ocurt-: held that the property be restored to the 
apparent owner, Raina had produesed Ra, 17 
himself and Ks: 140 were resovered from 
his unole with whom he had deposited the 
sum. This property was not proved to have 
been stolen, Ratra claimed it as his own; 
Ratna applied. to. the -Magistrate and then 
Phumman Ram, somplainant,:-was sammoned, 
Poumman Ram, somplainant, stated that.be 
had disposed of the property and bad- nothing 
to pay. The Magistrate referred Ratna to a 
Qivil Oourt, Ratna has now applied for 
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revision, of this order urging that the Magis- 
trate had power to realize the eash Rs, 157 
from Phumman as a fine, 


GROUNDS.—The applisant Ratna was 
sonvisted along with other persons in a ease 
under seation 427, Indian Penal Code, on 16th 
Joly 1919, but was asequitted in appeal. 
Oertain property was reeovered from the 
various aesused and this was apparently 
delivered to the somplainant in spite of the 
acquittal of the asensed. The applisant, 
Ratna, first applied for restoration of the 
property to this Court and it was aesord- 
ingly ordered to be restored. Ths som. 
plainant, Phumman Ram, who had been 
in possession of the property applied to 
the High Oourt for revision of this 
order, and it was held inthe revision order 
that the property should be restored to the 
“apparent owner” (vide Oriminal Revision 
No. 651 of 1920, order dated 25th June 
1924). It will appear from the judgments 
of Original and Appellate Courts in the 457 
Indian Penal Code oase that applisant, Ratna, 
had produced Rs, 17 himssalf and Rs. 140 
were reoovered from his unele, with whom he 
had deposited the sum. He was also found 
in possession of some sheep and goats believed 
to have been purehased with the atolen 
money, Acsording to the order ia appeal 
passed by Mr. Parker (Sessions Judge) this 
property in possession of Ratna was not 
proved to have been s.olen. Ratna had 
elaimed it as his own. In sesordanes with 
the revision order of the High Qourt, Ratna 
is, therefore, entitled to this property. 

Ratna applied to the Magistrate for the 
purpose, Phamman Ram was summoned 
bat he made a statement that he had diapos. 
ed of the. property and had nothing to pay, 
Tbe Magistrate held that he had na power to 
realiza the property from Phumman Ram 
under. the sireumstanses and referred Ratna 
to a Oivil Court, Ratna has now applied 
for revision of this order, 

The only point urged before me is that the 
Magistrate had power to realize the sagh 
Rs. 157, (Rs. 140 and Rs, 17) at any rate, 
from i humman Ram asa fine under seetion 
54, Criminal Prossdure Uode, Orown v. 
Hira Nand (1) is cited as an authority, 


(1) 20 P. R, 1908 Cr; 2 PL, B. 1904 1 Cy. L. J, 82 
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The sontention appears to be aorrest, I am 
ofopinion that the Magistrate should have 
realized the sum of Rs, 157 as a fine from 
Phumman Ram and paid it to the applicant, 
I ascordingly submit the reoords for the 
orders of the High Oourt. 

Mr. Ghulam Rasul, for the Petitionsr. 

ORDER.—The fasts ara elearly explained 
in the order of referanse of the learned Neas- 
sions Judge. On the sonslusion of a orimi- 
nal ease of burglary by the asssptauea of the 
appaal by the Sessions Jadge, it was dis- 
eavered that the artielss and money whieh 
were to hava bean retarned to the somplain. 
ants on and only on the appeal bsing dis- 
mis3ed had been returned in antisipabion of 
dismissal. After a fruitless applisation to 
the Sab Divisional Megisbrate the Sssasions 
Judge on revision ordered these goods and 
the money to bə returned to the aseussd, 
From this order a revision was presented to 
the High Court and assepted by Ohevis, J., 
so far as oertain definite articles wera oon- 
eerned. The remainder were tobe return- 
ed to the assuced, that is to say, the origiaal 
order of the Sessions Judge regarding them 
was allowed to stand. The aseused, Ratna, 
applied to the Magistrate who referred him 
to the Civil Court-and the Sessions Jadge 
makes this referense so far as the eash in 
the hands of the complainant is soneerned. 
Counsel urges that the somplainant should 
also be ordered to return the 28 goats 
whish are not covered by and inoladed in the 
order of Chevis, J., or rather 27 goats and 
Rs. 10 realised by sale of the twenty-aighth, 
and that the value of the animals should ba 
` reeovered from him as afine., Although the 
order, a8 originally passed by the Sessions 
Judges, may have referred to the goats, sestion 
547, Oriminal Procedure Oode, only provides 
a summary method for realising “money 
payable” and these worda aannot be atretehed 
so as to inelade livestoek or other goods, 
The meaning of the word “money” is quite 
elear; sestion 547 applies to money only and, 
moreover, the value of suehe goods is not 
known and oannot be aseortained. I, there- 
fore, aseopt the.revision and direst the Magis- 
trate to recover the money in the hands of 
the somplainant as if it were a fine and to 
pay it over to the saeeused. 


a. E. Rivlin — 
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LAHORE HIGH COURT, 
ORIMINAL Apeaat No, 563 or 1921, 
November 14, 1921. 

Present :-—Mr, Justice Ohevis, 
LALA—OConvior——APPELLANT 


versus * 
EMPEROR—ResponpeEnt, 
Approver—Corroboration—Confession of co-accus« 

ed. . 


In cases where a large number of persons have 
been arrested by the Police and confessions are 
obtained one after the other, it is likely enough 
that those confessions should agree with each 
other, and each man would be likely to name as 
far as possible those persons who have already 
been named in the previous confesions The fact 
of any particular person having been named in the 
confessions of more than one of the co-acoused 
cannot, therefore, be regarded as sufficiently reliable 
corroboration of the statement of the approver. In 
such a case, each person accused is entitled to 
claim that as against him the statement of the 
approver shall be corroborated by some reliable evi- 
dence. [ p. 623, cols. 1 & 2; p 624, col 2] 


Appasl from an order of the Sessions 
Juige, Karnal, dated the 29ch April 1921, 

Lala Jat Dal, R. B. Assistant Legal 
Ramembranser, for tha Raspondent. 


JUDGMUNT.—This is an appeal from a 
sonvietion under sections 3935 and 435, Indian 
Penal Code, by the Sessions Judge of 
Karnal. Twelve persons were .sommitted 
for trial ia this oase, of whom the learned 
Sessions Jadge has aequitted three and 
souvisted the remaining nine. Oat of these 
nine, six have preferred appeals to thia Court, 
namely, Bhartu, Lala, Harbal Nathu son 
of Badlu, caste Kahar, Dalip and Mangat. 
This judgment will sover all the six appeals. 

On the night of :15-16th Jane 1920 a 
dasoity assompanied by arson was sommit- 
ted in the house of Surjan, a Bania of 
village Garh Sarnai, inthe Karnal Tahsil. A 
telegram had previously been sent by the 
Girele [nspsetor of Bharant in the Meerut 
Distrist to the effeot that a gang of dasoits 
were erossing the river Jamna to sommit 
dasoity. This telegram unfortanatealy reash- 
ed the Polise Station at Gharanda in 
whieh Thana the village of Garb Sarnai is 
situate only after the dacoity had been som- 
mitted. The Oirele Inspeetor, Bharaut, had 
given orders that suspeeta absent from home 
should be watehed and a Head Constable 
and two eonstables, who had gone to village 
Bam, found Natha Lohar absent from home, 
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and on his returning to the village the Police 
eaught hold of him. Property was resovered 
from him and various names were assertained 
from him with the result that (he present 
ease was shallaned and sommitted to Ses- 
sions. 

Tne prinaipal witness in this ease is the 
approver, Mam Raj. The learned Sessions 
Judge is of opinion that his aaeount of the 
daooity ia trae, and I ese no réason to some 
toa different finding. Bat it is obviously 
nesassary that there should be sorroboration 
of the approver’s statement as against eash 
of the appellants. 

In this oase none of the witnesses, who 
saw any members of the gang on the way to 
and from the ssene of the dasoity, is able to 
identify any of the prisoners and none of 
tho villagera of Garh Sarnai ean giva evi- 
dense as to their identity, So the sonvie- 
tions reat solely on the statement of the 
approver sorroborated by retrasted son: 
fessions of sartain so asoused, and in some 
oases on evidense as to resovery of the 
atolen property, The property reeovered has 
been fully identified, 

The learned Sessions Judge has laid down 
as @ test of the eorroboration of the ap- 
provers story that any partioular person 
implisated by the approver should also be 
implieated by. the aonfessions of at least 
two eo-assuaed, The Sessions Judge points 
out that there are no less than four inde. 
pendent eonfessions by persons other than 
the approver, and he sonsiders that impli- 
cation by one eonfeasion of a so aseused 
‘would be insufficient socroboration of the 
approver’s statement, while implieation by 
two eo-aesused would be suffieient, He 
argues that though retraeted confessions may 
‘pot be of great value, some weight must be 
attached to sash sonfession, and that where 
the same individual is named by more than 
one of the ¢0-aseused sonftssing, the sorrobo- 
ration may be regarded as enffisient. I regret 
tosay that I am unable to aseept this view 
as a test. In eases whore a large number of 
persons have been arrested by the Poliee 
‘and sonfessions are obtained one after the 
other it seema to me likely enough that those 
eonfessions should agree with eneh other, and 
that eneh man would be likely to name aa 
far as possible those persons who have al- 
ready been named inthe previous eonfessions, 
It may, of eourse, be said that when a man 
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eonfeases he does not neesssarily know the 
detaila of a previous seonfession made by 
another aseused, but I do not think it 
nesessarily follows that he should be unable 
to asaertain what persons have been implieat- 
ed in the previous sonfessiona, In the 
sourse of the investigation it might easily 
be that the subordinate Polise Offisers son- 
serned would know more or leas the names of 


the persons who have baen implisated in 


sonfessions, and a man who makes a son- 
fession might thus be able to assertain what 
persons have been named in an earlier 
canfession. Iam nnable, therefore, to regard 
the fast cf any particular person having been 


“named in the sonfession of more than one 


ofthe so-acsused as suffisientiy reliable oor. 
roboration of the statement of the approver, 
I-will now take up the ease of sash of the 
appellants separately, and will first deal with 
the aase of Lala. 

. This man himself made a eonfsesien before 
a First Olass Magistrate ard he pointed ont 
that certain ornaments whieh had been 
patiafastorily proved to be a part of the 
property looted in this sase of dacsity, were 
soneealed in the rubbish heap near his house, : 
He is named both by the approver and by 
other co asoused before the Committing 
Magistrate. He admitted that ha had made 
@ eonfession but alleged. that he had been 
beaten by the Poliee. He aleo eaharged the 
approver, Mam Raj, with enmity. At his 
trial he only called one defenss witness, who 
is his own father, to sorroborate his state- 
ment of having been beaten by the Poliss, I 
here note that the learned Sessions Judge 
has sonvisted all the appellants both of 
committing dasoity and also of sommitting 


arson, and has sentensed them to separate 


terms of imprisonment under both heads: the 
sentenses to run soneurrentiy. In the appeal 
of Lala to this Oourt I see that he appeals 
only from his sonvietion under asetion 395 
and at the end of the appeal he states that 
he does not wish to appeal in the other ease, 
So far as is kpown to me, there ia no 
eonvistion against him exsept the eonviations 
under sections 435 and 395, indian Penal Code, 
in the present ease, yot I fail entirely to under- 
stand how he ean allege that he is innoeent 
of the daeoity and has, at the same time, not 
appealed from his eonvietion under seetion 
434 of arson sommitted in the sourse of the 
dasoity, 
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In taking the present appeal ss an appeal? daeoity, This man isa registared badmash, 


from both eonvietions I still baye: no hesita. - 
tion in rejeeting the appeal, The assessors, > 
too,- were of opinion that the guilt of this man . 


was proved, There is ample evidenos 


against him in this ease and his appeal will - 


stand aa dismissed, 
Next, I- will deal with the appeal of 


Harbal, who has also appealed only from- 
gestion 895, Indian - 


his eonyistion undar 
Penal Code. Here the same remarks apply 
as in the ease of the appeal of Lala. ‘This 
man sonfessed before a Firet Class Magis. 


trate and he is implisated by sacnfeasions of - 


ao-acsused. Certain ornaments, whieh have 
been proved to bs a part of the property 

looted in the dasoity, were reosvered on 
 geareh of his house from the persons of his 
mother and his sister in-law. He atated 
that these ornaments belonged to the psrsons 


from whom they were recovered. Three: 


witnesses were produeed for the defence, 
The firat two merely stated that the jewellery 
was taken from his sisterin-law, and this 
is, no dcubt, eorreot, but they do rot give 
evidenee as to the ownership of this jewel- 
lery. The third witness was the sister in. 
: law bereelf and she, of sourge, elaimed tha. 
ornaments taken’ from her as her own. 
Harba), like othere,. attempts to explain bis. 
sonfession by ssying that the Sub-Inspeetor 
beat him and made him uneonssious, In 
his ease there is ample eorroboration of the: 
approver’s story, and I agrees with the 
assessors and the learned Sersions Judge as 
to the guilt of Harbal, and I dismiss his 
appeal, : | 

Next somes the appeal of Bhariu, This 
manisimplisated by tho avidensce cf tke 
approver and by three confessions of ao-, 
ageused. None of the stolen properly was 
reeovered from him and there is no eorrobora- 
tion of the approver’s evidence aa against 
this appellant exeept the statement of the 
eo-aeeused. I sm upable to hold the 
evidence to be sufficient in this cage and his 
appeal is aeeepted, 1 note that the BEBESEOTB 
regarded the evidenee as insoflileient in his. 
ease. 

1 will now deal with the appeal of Mangat. 
Here the corroboration of.the approver's story 
lies in the confessions of four 60 aesused, 
Apart from thie, there is no evidense against 
him exeopt. that he was-.absent from his 
village on the day after the eommicsion of. the 


I do nat see that the fast of his absense 
from the village ou the night in question gan 
be taken as any proof that he was at the 
seəne of the dasoity, The assessors gon. 
sidered this mau to be guilty, bat I am’ 
unable to distinguish his case from that of 
Bharto and I sesept his apptal. 

I next take up the appeal of Nathu Kabar, 
Here the only corroboration of: the approver's 
story is the sonfession of three of the so- 
aseusad; The assessors regarded this as in- 
sufficient for eonviotion and J agree with them, 
His appeal is sosepted. 

Last comes the appeal of Dalip. Here the 
corroboration of the approver’s atory lies in’ 
the confession of two of the so-aeonsed. The 
learned Sessions Judge himself hesitated 
befora eonvieting Dalip, bnt tbe approyer 
in ore part of his -story states tbaf at the 
distribution of the plunder there Was a 
seramble and Dalip got nothing, so all the 
rest of the dasoits eontributed a little to 
make up his share, The learned Seasions 
Judge remarks that the approver eonld not 
have invented sneh a story. This js pro: 
bably oorreat, but it does net in the least 
follow that Dalip ia the man sonseřned, It 
would be perfeatly easy for the approver tn 
scneeal the real name of the -person eon- 
eorned and to substitute the name of Dalip, 
It is" obvious tbat it is always open to tha 
approver to sereen those men who are hig 
real friends and acoompliees, and to substitute 
the names of others who are not really oon- 
cerned. Those persons whoee ’ names are 
substituted generally allege enmity but ih 
most sacesthey are unable to proye sueh 
enmity. There is no satisfactory proof ‘of 
the allegations’ of enmity in this case but 
still eaeh person asaused: ia entitled to claim 
tbat.as. against him the statement of tha 
approver ehall be corroborated by some ra. 
liable evidense. Tho appeal of Dalip is alse 
asvsepted.. 7 

The result is that I assept-the appeals of 
Nathu Kahar, Dalip, Bhartu and’ Mangat, and 
reversing their sonvietions and sentenses I 
asquit them and order that they be released, 
In the--eases of Lala and Hacbal I 
eonfirm the sonyistions aud sentenses and 
dismiss their. appeals; 

Z, Ey: F 


Appeal dismissed, 
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LAHORE HIGH COURT. 
CURIMINAL Rarerexce No, 1155 or 1921. 
Desember 9, 1921. 

Present: — Mr. h KA Ohevis, 
GHULAM MUHAMMAD—Accusen— 

PETITIONER ; 
rorsus 
EMPHROR-—RERRPONDENI. 
Qriminal Procedure Code (Act V of 1898), 3. 268— 
Summary trial— Rétord, contents of —Conviction based 
on appearance of accused, 


Section 263 of the Criminal Procedure Code 
requires that the Magistrate’s record under that 
seotion shall state the offence complained of and 
the offence, if any, proved, the plea of the accused 
and his examination, if any, the finding and in case 
of a conviction, a brief statement of the reasons 
therefor. These particulars should be specified 
in different columns of the register and should 
no be lampéd together in one column. [p 626, col, 
1. 

A man cannot be convicted on his appearance 
arid ‘manner of, speech “An ugly, stammering, 
nervous man may be innocent, while a good looking, 
plausible man may bea scoundrel. [p 626, cols. 1 & 2] 

Where “a Magistrate ’ in convicting an accused 
yemarks in the judgment, “his ‘appearance and tho 
manner of his speech are such that I have no 
doubt .he committed the offence”, , it is quite 
— to condemn the whole judgment. [p. 626, 
col, | 

Cass ‘reported by the -‘SeSsions Judge, 


Liyallpore, with hig No, 785 of 1921. 


“FACTS. —The aosraed R has ‘been 
sonviated i ina summary trisl of an offers 
‘ander’ gestión 182, “Indian Penal Code and 
“has begn senterieed’ to undergo one “month’s 
rigorous imprisonment, ° He “has “alréady 
‘undergone 14 daya’ impriscnment and is now 
*on ‘Bail, 

The “sesuised ‘on “sónviction by “Khan 
“Bahadur ‘Sayyed Mehdi, Shah, “Honorary 
-Magistrate, éxersising the powers | ‘of a 
Magistrate of ‘the Frèt Olaas‘in the byallpore 
District, was pentensed, by order dated 22nd 
‘April ‘{921, under séetion 182 of ‘the Tidian 
Penal Code, to one ‘month’s rigorous impri- 
Honment, ; 

GROUNDS.—On bebalf of the seonsed 
ib is contended that a teshniaal offense, under 
‘geotion 182, Indian Penal Oode should not 
hava been tried summarily and in support 
of this‘ vidw ruling ‘sited as Bakthu v. “Orown 
(1), has been relied upon, On this point í 


(1) 2 P. È. 1874 Cr, 
40 
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need say nothing beyond thia that the 
Lsgislatura did not contemplate the removal 
of this offence from the aategory of offenaes 
soheduled ag triable summarily, 

The next objestion is, that the ‘ndgment 
‘of the lower Court does not give the reasons 
‘of eohyietion as required under sestion 263 
(A), Oriminal Prosedure Code. The judg- 
ment runs a3 follows:— Aasused does not 
plead guilty. Proseeution evidenee supports 
the prosesntion story. Witnesses are reliable, 
Defenee evidense is not of mueh use, ote, 
Aeoused did lay out a false olaim. His 
appsaranes and speesh are such that I have 
no doubt that he committed the offense,” 
Now, this judgment certainly does not give 
sush reasons as would aesist the Revisional 
Conrt in soming to any desision on the 
merits of the case. Similar and in faet 
more, lengthy judgments have been set aside 
by different High Oourts on sesount of this 
defest. . 

It is sufisient to refer to the following 
amongst other sush judgments: — 

1. f unjab Singh, In the matter of the Petition 
of (2), 2. ‘Queen. Empress v, Mukundi Lal (3), 
in which it was remarked that brevity should 
not tend to obasurity. 

3. Queen- Empress v. Shjdganda (4), 4, Mekiab 
v. Empress (5), in whieh it was laid down that 
diséussion relating to the weakness. of ‘the 
defense ‘was not sufficient. 5. Sher ‘Singh y. 
Empress (6). 

In .the judgment under referense the 
Magistrate does not even state what the 
false information was whieh the aceused is 
_said to have furnished, it does not say whe» 
ther that information was falee and how it 
was proved to be fales and whether it was 

.falee to the aeonsed’s knowledge. 

The racord behind the trial shows that the 
aesused had applied to the Superintendent 
of Police requesting that officer to order an 
enquiry into the high-handed eonduet of 

.sertain lambardars and other people who, 
assording to the asoused’s story, had belabour- 
‘ed and illegally eonfined his son and who 
had also robbed bim of sash, ete, We do 


(2). 6 0. 579; 3 Ind. Deo, (x. 8) 377. 

(8) 21 A. 189; A. W. N. (1899) 34; 9 ind. Dee, 
5.) 830. . 

‘(4 18 B’97: 9 Ind. Dee. (N. s.) 578, 

{6) 7 P. R, 1887. Cr, 

(6) 5P. R. 1888 Cr, 


(x. 
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not know how the falsity of this ‘information 
was established in the summary trial before 
the Magistrate who has failed to make any 
mention of it in the brief judgment recorded 
by him. - 

In my opinion the judgment is not sush 
as meets the requirements of seation 263. (A), 
Oriminal Prosedure Oode, and should be 
quashed. The ease is to be referred to the 
High Court for orders. The acoused appli- 
eant will remain out on bail pending desi- 
sion of this referenee. 

ORDER.—Ghuiam Muhammad has ‘been 

_eonvisted summarily of an offense under 
seetion 182, Indian Penal Oode. The law 
requires that the Magistrate’s resord. shall 
state the offenee somplained of and the 
offenee, if any, proved, the plea of the seeused 
and his examination, if any, the finding and 
in ease of a sonvietion a brief statement of 
the reasons therefor, see sestion 263, Orimi- 
nal Prosedure Code. The register nas been 

produeed before me, and 1 find that the 
prastiee is to lamp together in one eolumn 

‘all the partienlars required by clause, (g) to 
(J) of sestion 263. In the present oase the 


judgment, if so it may be deseribed, begine . 


by saying the aesused pleads not guilty. It 
next says the prosesation evidense supports 
the prosecution story and the ‘witnesses: are 
reliable. It then diseusses the defense 
evidence, pointing out that one gives only 
hearsay evidenee and the others plead ignor- 
anee. It then goes òn to refer to a state- 
“ ment made by the aseused, this is a reversion 
to clause ‘g). It saya that aoanted apparently 
brought a false ease in Court in “order to 
avoid the eonsequenees of this oase,” 
- “From this I gather that the charge against 
the aseused:is, that he supplied false infor- 
mation to the Polise, ehargiog some ‘one with 
having eommitted a theft in his house. The 
judgment winds up by saying: “In my 
opinion ‘the aseused sertainly brought a falée 
: case (thia sounds as if he- was being eonviet- 
ed of bringing a false ease in Court), His 
appearances and the manner of hia speesh 
are sueh that I ‘have no donbt that 


he eommitted tha offence.” This last 
sentense in itself is, I sonsider, quite 


suffieient to eondemn: ‘the whole judgment. 
How far the Magistrate has sonvieted on the 
evidence and- how far. an -agensed’a appear. 
anse it is impossible to say. Obviously, a 
man eannot be sonvicted on his appsaranes 
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and manner of speesb. An ugly, stammer- 
ing, nervons man may be innocent, while a 
good looking, plausible man may be a 
ssoundre}, 

I set aside the sonvietion and sentense 
and, as the petitioner has already undergone 
14 days of the month’s imprisonment to whieh 
he was sentenced, I do not order a re trial. 

Ze x, 

. Oonviction set aside. 


OUDH JUDICIAL COMMISSJONER’S 
COURT, 
ORIMINAL Revision No. 60 or 1921. 
May 17,192], . 
Present :—Syed Wazir Hasan, A. J. O. 
RAMPAGL—Accusep—Apriicant 
versus ` 
EMPEROR—OospPtarnant— 
Opposite PARTY, : 
Criminal Procedure Oode (Act V of 1898), s. 45 — 
Police already informed of commission of — 
Information, same, whether to be supplied. 


The provisions of section 45, Criminal Procedure 
Code, ara not intended to be punitive in them- 
selves but are intended to facilitste information as 
to the commission of an offence and thereby to 
facilitate steps being taken in the investigation of the 
same; so that, when the Police has somehow been 
informed of the commiasion of an offence, no further 
duty or obligation lies upon the persons named in the 
section for adding their own weight to ‘the infor- 
mation already supplied by furnishing fresh —— 
mation on the same lines. ſp. 628, col. 1.3 


Empress v, Sashi Bhusan Ohuckrabutty, 4 o. 
623; 2 Ind, Deo (Nn. sy «95, Queen-Hmpress v. 
Gopal Singh, 200. 316; 10 Ind. Dec. (N s.) 214, 
and Pandya Nayak, In the matter of the petition 
of, 1 M. 486; L Weir 104; 2 ind. Deo. (w.8.) 888, 
referred to. 

Applieation against an order of the 
S sssions Judge, Lueknow, dated the 25th April 
1¥21, eonfirming that of the Magistrate, 
F rat Olags, Bara Banki, dated the 3ist Mareh 
1 21. 


Mr. Hai ler. Husain, for the Applisanb, 
The Government Pleader, for the Orown, 


= 
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JUDIMEVNL.—This is an annlisation 
under sestions 435 and 439 of the Code 
of Criminal Prosedure against an order of 
the Sessions Judge of Lueknow, dated the 
Zath April 1921, aonfirming an order passed 
bya Magistrate of the First Class of Bara 
Banki, dated the 3186 Marsh 1921, under 
whish the applieant was senteneed to six 
months’ rigorous imprisonmént and. a fine 
of Ra. 50 for having sommitted an offense 
under sestion 202 of the Indian Penal Code. 

The fasta of the ease are as follows:— 
Oo the 3lst May 19200ne Ohote Lal killed 
a sartain Sadia with a spear in the village 
of Loni Katra, Ohote Lal was tried and 
eonvisted by tha Oourt of Session of an 
offanse ander geation 304 of the Indian 
Ponal Oode. The applieant along with ona 
Kamta and another person wera subae- 
quently tried under seotion 201 of the Indian 
Penal Oode by the Magistrate mentioned 
above, The applisant was sonvisted by that 
Magistrate under sestion 202 and not under 
sestior 201 ofthe Indian Penal Code, Tha 
admitted fasts show that about the evening 
of the 30th May 1920, the day on whieh the 
Sadhu was killed, two reports were mada one 
after the other with an interval, the sxastness 
of which itis diffisult to disaover, one by 
Kamta and another later by the Chaukidar 
of the village. The report whish was made 
by Kamta was admittedly a false one. The 
report made by the Ohankidar of the wil. 
lage was a true ons, The former stated 
that the Sadha was killed by a ballosk, 
while the latter seid that he was. killed by 
Ohote Lal. At the time of the making 
of this .report by Kamta, the applieant 
was also there and the true deeision of 
this ease depends upon what happened 
when Kamta was making his report to the 
Polises Sub-Inspestor and as to what part 
the applicant took in making the report. 
The events attending upon the making 
of the report ean be granted only from 
the evidenes of the Sub-Inspeetor, In my 
Opinion this gentleman has tried to intro- 
duse a good deal of fensing in his evidenee. 
Whatever he stated in the first instanes he 
tried to negative inthe next breath and 
the general impression left on my mind as 
to his evidenea is, that the signatures whieh 
he obtained on the report in writing made 
by Kamta, of the applicant and the other 
man were in token of the fast that that 
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report was made by Kamta. This is tha 
view whish has been taken of the evidenas 
by the Deputy Magistrate also and I am 
glad Iam in agreement with him in inter. 
preting that evidenee. The Sub-Inspestor, 
so far as the oral statement of Kamta was 
sonserned, stated that the aeeused (by which 
he intended to mean all the thres inelud- 
ing the applieant) first of all gave him the 
information orally. In almost the next 
breath he said, “Kamta gave me the infor. 
mation orally.” It is impossible to draw 
any definite sonslnsion from the statements 
of this nature. I am, however, satisfied that 
the part whieh the applisant took with 


-referense to Kamta’s report was only this 


mueh that he identified Kamta to the 
satisfastion of the Snb-Inspastor and that 
he also attested the faaet that the report in 
writing was the one whieh was made by 
that Kamta. | am, therefore, of opinion 
that the applieant is not guilty of anything 
eonnested with the information sontained 
in the report made by Kamta in 
writing. But this finding is not enough to 
exonerate him from the offenee of whieh he 
has been sonvisted by the Courts below, that 
is, of sestion 202 of the Indian Penal 


- Code, 


Ib is admitted that the applisant himself 
made no report of the sommission of the 
offanee and if other elements of section 45 
of the Oode of Criminal Prossdure were 
satisfied, I have no doubt that the applicant 


“would be guilty of an offenee under sestion 


202 of the Indian Penal Oode, Two points 
were urged before mə by the learned 
Counsel for the applicant to take out the 
ease from the provisions of sestion 202 of 
the Oode,—(1) that it was not shown 
that the applisant was the headman or 
Mukhia of the village in whish the offanes 
was committed. This ia a question’ of fast, 
whieh does not seem to have been. raised 
at any stage ofthe proseedings before and 
the learned Sessions Judge in his judgment 
assumes, and no protest seems to have been 
made against the assumption, that the 
applicant is the Mukhia of the village Loni 
Katra, I, therefore, rejest this eonten- 
tion. 

The second point is more serious and ik is 
to the effest that the report as to the eom- 
mission of the offenee haying been admittedly 
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made in the presenoe of the spplicant by ‘the 
.Obaukidar and that report being admittedly 
-sorrest in all partisulars no further duty or 
„obligation lay upon the applicant under the 
terms. of: gestion 45, Oriminal Prosedure 
.Oodə, for adding his own weight to the 
information supplied by the Chaukidar by 
:‘farnishing fresh information on the same 
lines. In my opinion the oontention is 
-sound and must be assepted, It is admitted 
‘that, in sonseqnenes of the information 
‘fornished by the village Ohaukidar, the Sub- 
Inspector took aetion, the result of whieh 
“was the sonvietion of the offender, Chote Lal. 
„Consequently, justiee has been fully satisfied. 
The provisions ofthe seetion are not intended 
to- be punitive in themselves but are intended 
to fasilitate information as to the eommission 
20f.an offenee and thereby to fasilitate steps 
being taken in the investigation of the same, 
„Al thia objeet was attained by. what hap- 
-pened in this ease and partienlarly by what 
the- Chaukidar had informed the Snb- 
Inspestor in the olearest terms. This view 
of the law is supported by.a series of 
“atthorifies, three of whioh have. been referred 
to-by the learned Counsel_for. the applisant 
in the sourse of tke arguments before me. 
They are 1. Empress v, Sasit bhusan Ohuckrae 
-butiy.Q), 2., Queén-Hmpress v. Gopal Singh 
(2)-and 3, Pandya Nayak, In the matter of the 
“petition of (8), . . .. 
l, therefore, aesept the applisation, set 
aside the sonviction and sentence of the 
“applicant and direet that. the bai), on whioh 
-he stands at present, be cancelled and the fine, 
if paid, be refunded to him, 


J. Ps Application allowed, 


(1) 40. 628; 2 Ind, Deo, (N. s.) 896, 
(2) 20 0, 816; 10 Ind. Dec (x. a.) 214, 


',. (3) 7M. 486; 1 Weir 102; 2 Ind, Deo, 
888, 


(N. 8.) 
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LAHORE HIGH COURT, 
Oriminst Appear No, 637 or 1921. 
_ November i3, 1921, 

Present : :—Mr, Justice Abdul Qadir, 
MUHAMM4D—Convicr—Apraitant 
versus 
EMPEROR—Réspoitpenr, 

‘Penal Code (Act XLV of 1860), sa. 457, 4€0— 
Death caused in house-breaking—“At the Unie of 
a committing of house-breaking by night,” meaning 
of. * 


R The expression “ab the timo of the commission 
of house-breaking by night” in section 460 of the 
Penal Code must be limited to. the_time during 
which the criminal trespass continues which forms 
an element in. houge-trespass, which is itself 


essential to houge-breaking, and. cannot be extended 


80 as » include any prior or anbeequent time, [p. 629, 
col, 2 
Jafir v. Empreas,.2 P. R. 1887. Gis: followed: 
Accused was one of several persons who broke 
into the complainant's house by effecting a breach 
in the wall. On issuing from the house the accused 
was caught while his companions.ran away. Some 


vof the latter were armed with dangs, and-inflicted 


blows on one of the pursuers asa result of which 
the latter-died : 

Held, that the accused was not guilty of an 
Offence under section 4t0 of. the Penal. Code, 
inasmuch . as the offence of. house-breaking had 
become complete, before death was caused, but 
that he, was guilty of an offence under ‘section 457 
of the Penal code: Ep. 680, cols, 1 & 2.] 


. Appeal — ‘an order of the Additional 
Sessions Judge, Montgomery, dated the 30th 
June 1921, 

Dr. Muhammad Iqbal, for the ‘Appellant, 


a UDGMENT. —One Muhammad was oom- 


‘mitted to the Sessions on a '@harge under 


seation 302, Indian Penal Cede, ‘and there 
was a shares in the alternative under 
section 460, Indian Penal Code, The Sessions 
Judge has acquitted him of the graver 
obarge, in sgreement with the opinion ex- 
pressed ‘by the Assessora, but bas sonvioted 
him of an, offence under section 460, Indian 
Penal Code. “and sentenced him to rigorous 
imprisonment for seven years inolnding 
three monthe’ solitary confinement. Against 
this sonvistion and sentenes he has pre- 
ferred An ‘appeal through Dr. Muhammad 
Iqbal, who argues that sestion 460, Indian 
Panal Code is not sppiieabie,, and that the 
Sentence awarded may be redused if the 
convietion is altered to one under any other 
ecetion, 


Vol, LXV] 
MUHAMMAD ©. EMPEROR, 


The fasta of the sase are fully stated in 
the judgment of the learned Sessions Judge 
and may ba only briefly summarised here: 
On” the night ofthe’ 16th April 1921, there 
was & burglary’ in‘ the ‘village Rhajfian, 
where four thieves broke inton ‘the “house 
of Phallu” by éffeeting’ ` a breach ‘in’ the 
wall of “hia house; ‘He was awakened “bya 
noise and’ saw ‘three men standing outside’ 
the breash dnd a fourth’ man juat sotning 
out’ of the hole. < The” three meh ran away 
when ‘they ‘saw “him’ but” he saenred ‘the 
man` whom ‘he had -notised coming ont ‘of 
the breadh i in the’ wall. ` ‘The other” thrée re: 
turned’ to rescue the saptured * nian‘ and 
sueseeded in reseuing him by beating ‘Phalli’ 
with sticks, All the four burglars wére 
running’ “away ‘when ‘sertain neighbours of 
Phallu arrived, insluding Hassu, deesesed. 
Hassa is said to have saught hold of the 
same msn who Had been resened from 
Phallu, bat he reseived sertain injaries of 
_ whieh he died on the spot, The story of 
the prosesution was, that the seaptured man, 
who is the present appellant, bad an iron 
implement of house-breaking, salled sandhewa, 
in his hand when @ was eaught and 
he thrust it with ' both ‘his “Hands into 
the ribs of Hissu “and thereby caused 
his death, It was’ “on “the basis of this 
story that Muhammad © was, sharged with 
the offences of murder,” The medial, evidense 
in the “sade, ‘however, ‘showed » “that this 
story was not trie, ‘The three injuries 
sansed to the deoeased were all confused 
injuries “resulting” ‘from Blows by a “plant 
weapon like a 
implement whieh had a pointed sharp tëe 
was not found to have hean thrust i in the 

miner | déseribed by ‘the eye- witnesses. The 
Out “nesepted, ‘the ‘théory that’ Hassu 
must: have!:been besten ~by the “eimpariions’ 
of Mubitimid: whé?”'soul? nde ° probably’ 
ròsoue “Bi Ab a number of villagers’ arrive 
16 has not been held that - ‘any of: “the 
injuries to the ` “deovased © was’ #odusêd by’ 
MuHanimad and he’ was, “therefore, Béquitted 
of ‘thé: charge’ under ‘seatiozi ` 302, Iadian 
Penal* Gade? In’! oonvisting’ Shim wader 
seetion 460, Indian Penal Gode, ‘the Ooneb 
observed that, “as “death” ‘was aiused in the 
sommissiorn “of “tha* ‘house-brédking the 
posused as one of the gang of thieves is 
guilty under sestion 460, Indian’ ‘Penal 
Qode,” Dr. Muhammad Tqbal’s sontention 
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is that the offenas of house braaking by 
night had basu sompleted when Hassu 
arrived on the saene,” Fha thieves were 
admittedly ranning away when Hassu tried’ 
to ateh one of them’ ahd any injury that 
was eaused to him by any somoaanion of 
Muhammad sould not be said to bs saused: 


at fhe time of committing the house breaking. 


or the house-trespass in question. I think 
this sonutention must prevail- I¢ was heli 
by “Plowden, J., in a ruling pablished as. 
Jafir v. Empress (1) in a similar” ease, 
that “section 460, Indian Penal Code was 
not applisable, as‘the* expression in that 
sestion ‘at the time of the ecmmitting of 
loués- breaking by night’ must be limited 
to the time during which the sriminal 
trespass sontinues whieh forms an element 
in-house trespass, whish is itself ‘essential 
to hénse-breaking, and eannot be extended 
go as to inelade any prior ` or ‘subsequen§ 
time.’ This‘ authority appears to “be on 
all -fours with ‘the present eäfe and I hold 
that the’ sonvistion undér deetion 460, Indian 
Penal Code is ‘not sorrést and cannot ba 
maintained. 


—_ 


There remains the question as to what 
other offenée has been eommitted by the 
appellant, His learned Odunsel doss not 
dispute the fast that the appellant was eaught’ 
at the spot immediately after the burglary. 
There ean be no donbt that he was ohe 
of the ‘burglars, 16 is argued, however, that 
his ‘offenae falls only tinder sedtion 456, 
Indian Penal ‘Code, being simple ` ‘house. 
breaking by night, as there is no finding 
as to the intention with whieh the house: 
breaking was sommitted. It is obvious that, 
if it were presumed that the four men samo 
with the intention of eominitting theft, an 
offense under seation 457, Indian Penal Code 
would be slearly sonatituted and, considering 
that the thieves had ` dangs in their ` hands, 
section 458, Indian Penal Code,’ ‘would also 
be applisable, as tha: would amount t) 
having made preparation for oausing harf 
to any person. "Dr. Iqbal urges that thors 
ia po eonvinsing evidensa that hia olien 
was armed with a dang. From the dis- 
erepant evidenss prodused by the proses 
tion ib “sannot bs donoluded” tha‘ tha 
possession of a dang bys. thaj; appellant is 


(1) 2. PAR.N1882:0r1 
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proved. It is not unlikely that he was 
empty-handed when he erawled out of the 
breach in the wall and as he was the 
only one of the eulprits who was arrested, 
the proseeution witnesses in their anxiety 
to have-some one punished for the death 
of Hassu began to attribute to him the 
possession first of the iron implement and 
then of a dang in addition to that imple: 
ment. Sardara, P, W. No. 2, says "the 
acsused had a dang in hie hand as well... 
- The sandzxewa was in one hand and the 
dang in the other.” This deseribes a 
somawhat impossible position for a man 
who has’ been oaught on erawling ont of 
a hole in a wall, A dang anda sandhewa 
are sgaid to have been found lying near 
the breash when the Poliee arrived and 
may have been left there by any of the four 
men, Phallu, P. W. No, 4, says ‘aesused had 
a dang in his hand but did not strike Hassu 
with it......... Whon the saesused issued from 
the breash he had the sandhewa in his hand 
but not the dang. When he eseaped from me 
‘he had only the sandhewa in his hend. I did 
not see the dang in his hand when Hassu 
seized him.” ' Allu. (P. W, No. 5), son of 
Hassu, deeeased, does not say that the 
appellant had avy dang and adds that the 
dang was found on the ground. Jiwan 
(P. W. No. 6) also states that the dang in 
Court was near the breash. It sannot be 
said, therefore, that the appellant had been 
armed with a dang or bad made preparation 
for. causing hurt before he same to commit 
the offerise, This view of the evidenes 
may possibly exelnde the applisability of 
` gestion 458, Indian Penal Oode, to the 
offense sommitted by Mahammad but I 
eannot ascept the argument that the offence 
was only one under section 456, Indian 
Penal Oode, I think an ooffenee under 
sestion 457, Indian Penal Code, is slearly 
made out dgainst the appellant. The pre- 
senoe of the sandhewa on the spot and the 
breach in the wall leave mo doubt se to 
the intention with whieh the house-bresk- 
ing was eommitted and I think the in- 
tention of theft san be very safely pre- 
“ samed, The Court below did not resord 
a finding on that point beeause it held 
the offense to be one under sestion 460, 
Indian Penal Oode. I hold that the 
appellant is guilty of an offenee under 
section 457, Indian Penal Oode and, though 
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he was not sharged with that offenee, I 
do not think he san be prejudised by his 


sonvietion being altered to one under 
sestion 457, Indian Penal Code, As it 


has been held that he was not direstly 
responsible for the death of Haseu and 
as eonstructive responsibility is ruled ont 
by the exelusion of sestion 460, Indian 
Penal Oode, a redustion of the sentensa 
awarded against him seems to be ealled 
for and his sentenes is hereby redueed to 
one of four years’ rigorous imprisonment 
for an offense under sestion 457, Indian. 
Penal Oode. To this extent his appeal is 
aasepted, 
Z. Xx. 
Appeal partly accepted. 
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LAHORE HIGH COURT. 
URI MINAL Revision Petition No. 523 
or 1921, 
November 12, 1921, 
Present :—Mr. Justies Obevis, 
ATMA RAM—Compraryantr— 
PETITIONER 
tér us 
ALLAH W4SAYA-— Resero:penr. 
Criminal Procedure Code (Act V of 189K), s, 146 
— in possession of tenants—Dispute—Pro. 
ce 2 $ 


Where neither party isin actual physical posses. 
sion of the land in dispute and the real dispute is 
whether the tenants, who are in actual possession, 
are the tenants of one party or of the other, a 
Magistrate is not competent to take proceedings , 
under section 145 of the Criminal Procedure Code 
in respect of the land in dispute. ip, 681, col, 1.) 

Sarbananda Basu, In the motter of, 15 O. 527; 7 
Ind. Dec, (N. s.) 985, distinguished. 

Petition, under sesion 459, Orimina] Pro. 
sedure Code, for revision of av order of the 
Magistrate, First Olase, Multan, dated the 
15th Marah 1-21, 

Lala Hargoral, for the Petitioner, 

Sheikn Neae Ali, for the Respondent, 


JODGMUNT.—The Magistrate has rg. 
fnsed to take aetion under seation 145, Ori. 
minal Prooedure Code, on the ground that 


Vol LXV] INDIAN Oasis. 631 


GANGARAMBA V, VISHNUSA, 


the eomplainant himself saya that he has not 
been in possession. 1 do not think that the 
complainant ever said or intended to say 
that he had had no sort of possession. Bat 
I gather from Counsel that.the real fasts ara 
that the land is eultivated by tenants. Hash 
side slaims that the tenants are his. The 
defendant has for the last two years got the 
landlord’s share’ of tke produse from 
the tenants (the somplainant in hia som- 
plaint saya defendant has taken it forsibly) 
and this year the defendant has turned 
off the Jand a man to whom the plaintiff 
pe, sold the landlord’s share. of the pro- 
uss. 


Lala Hargopal sites Sarbananda Basu, In 
the matter of (1) and argues that where the 
tenants attora to a stranger the landlord 
hai aright to ask the Court to proesed under 
section 145, Bat Lala Hargopal is unable 
to say that the tenants have so attorned; 
and the eomplaint itself saya the defendant 
took the produee forcibly. 1f he did ‘so 
this may, perhaps, have been eriminal trespass, 
theft, robbery, extortion or some other offense, 
bat I do not think it amounts to taking 
prasession, Tha real dispute isas to wha- 
ther the tenants are tenants of plaintiff or 
of defendant, or, to putit in other worda, 
whether the land belongs to plaintiff or to 
defendant. This ean only bə settled by a 
Oivil Court. Neither of the partias is in 
actual physisal possessicn and I.do not see 
how the Magistrate san deside whish party 
is in eoastruetive possession without going 
into the qaestion of title. 


This application for revision is dismissed. 


z. Ke Petition dtamtsse?, 


(1) 15 C, 527; 7 Ind, Dec. (N. g.) 985. 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. ; 
Ostuinat Revision No. 163-B or 1921, 
Mareh 3, 1922. 
Present: —Mr. Prideaux, A. J. O, 
GANGARAMSA—Aocouszp- APPLICANT 
Vers? 


_VISHNUS 4—Cowpecat ANT—NON- APPLIGANT, 


Criminal Procedure Code (Act V of 1898), 8. 468— 
“Child,” meaning of ~Major child, whether can claim 
maintenance, 


The word “ohild” in section 483 of the Code of 
Oriminal Procedure means a person who has not 
attained the age of majority. 

Krishnasamy Iyer v. Ohandravadhana, 20 Ind. 
Oas, 1005; 87 M. 565; (1913) M. W. N. 695; 14 M. 
L. T, 824; 25 M. L. J. 349; 14 Or. L. J. 525, fol. 


“ lowed, 


Under seobion 483 of the Oriminal Procedure Code 
a ohild who has attained majority is not entitled 
to olaim maintenance from his father as he is 
capable of earning his own livelihood. 


Applieation for revision of an order of tha 
Sab Divisional Magistrate, Buldhans, dated 
the 30th September 192', in Oriminal Case 
No. 3 of 1921, 

Mr. G., Q. Hatwaine, for the Applisant. 

“Mr. K-A; Potey, for the Non. Applicant. 

ORDHR, —In these sagos the word “ehild” 
in seotion 428 of the Oode of Oriminal Pro- 
sadara means. a person who has not attained 
the age of majority: see KArishnasamy 
Iyer vy. Ohandravadhana (1). Daspite the 
entry in the sehool eertifioate whieh is founded 
ona statement mads by Viehnusa’s brother, 
there is no reasonable doubt that Vishnusa is 
over 18 years of age. The vital statisties 
book of Mehkar from 1902 to 1905, where 
Vishnusa was born, was in Court and the 
register shows that a son was born to 
Gangaramea on the 13th Marah 1903, Janki 
Bai, the wife of Gangaramsa. dying on the 
15th Ostober 1904. Vishnusa is admittedly 
the last son of Gangarames and there ia noth- 


. ing on the rasord to show that this entry of 


the : 3th Marsh 1903 ean refer to anybody but 
Vishnusa. This being so, I am of opinion 
that the Magistrate was wrong in granting 
him maintenanee beeause the boy is of age 
and, therefore, eapsble of earning his own 
livelihood. 1t would be, of sourse, betcer for 
him if he studied for the next few years bnt- 
that question has nothing todo with the ona 


(1) 20 Ind. Cas. 1008; 87 M, 565; (1918) M. W, 
N. 895; 14 M., L. T. 224; 25 M. L, J. 349; 14 Cr, L, 


J. 525. 
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before me whieh is, ean Vishnusa legally 
demand maintenanes,from his father P, I Badhe, 
I allow t he, npplioation ‘and set 


esnnot, 
aside the order, of. the, Lagiatrate, granting 


. maintenànse, 
RD - 
Aprlication allowed, 
: CERES 
>` -a F- "A 


LAHORE HIGH COURT.) 
—— Mom manaon Petition No. 81 


. OF 
November ie, 21, 

| ' Preseni; — Mr, E A Qadir, 

, SIRI KISHEN: snp orasgs-~Accusep— 
PETITIONERS. 

veraus 
GOKAL OHANLU—OOMPLAINANT— 

RESPONDENT, 


Criminal ‘Pyogedued Code, (Agi, V. of 1898), 3.526 _ 


‘we Transfer of cage Opinion epregsed, by Mogis- 
trate, 


‘Whereffin framing charges against the sacoused- 
the Magistrate nges, the expression Jurm sabat, hart 


ti. „afena ig pah ag it ig guffigient.to entifle, 
© 9, aoaused b the, case transferred to som me, 


ae 84 
—2* — —* v. Emperor, 8 Ind, Cas, 88; 86 
O. 204; 10 Or. L. J. 244, distinguished. 


Petition, under sestion 526, Oriminal Pro. 
eadure (ode, for. transfer of. the sase from 
the Court of the Magistrate, First Class, 
Hoshiarpur, to some other. competent Court, 

Mr. Abdul. Aziz, for.the Petitioner. 

Lala Jagan Nath, fox. the. Respondent. 


ORDER.—This is an applieation — 
agction 526, Criminal — Code, for. 
the, t ‘trang for of a eriminal, sompla laint, Gokal 
Ohand Ve "ivi Kishen, 6 IN pending | or -dedision 
in the, onrt of ‘Nawabeada “Tzaz ud. Din 
Ahmad, Magistrate, First Olase, oshiarpnr, 
to any other ‘Court in the same plasa, As 
mentioned in ‘the’ note, ' dated ` the 12th 
July "1921 admitting © this appligation, there 
in “no allegation 6 that ` “the | learned, Magi trate 
has any bias in ‘favour or a sine 
party in this cage but the. ground. whieh 


the transfer is “sought ‘i is that its Pa 
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fagictrate. had two. erces, ———— before, 
* this, very OAre, and, “Instead. of. desiding, 
both of them together, ke, has. dismissed, 
thescmplaint lodged ‘by. the petitioner T against, 
Gokal. Ohang. and. hag framed, sbarges againet, 
the petitioner, int 9,61 088. CABG, “lt is urged. 
that, “he, bas nsed: t an aa a gum, sabil, 
has,” whil e, raming e, 
thus, made up, “hig, mind, sapien ‘the peti-, 
tioner or ag "at leg gt exnrepsed his opinion. 
Mr, Jag an Nath — for. ‘the. respondent, 
ard contends hat this appligation should, 
not be gr anted. AB. the, word sabit i. 6, prove. 
ed) bas keen inadvertently nerd ‘ard, 
ehonld be taken to stard for the opizion, 
that there is a prima facie ease against tke 
persons aseused by Gokal- Oband, ‘He relies. 
on Rajani Kanta Duits v. Emgeror'(- ) as 
showing that an expression of ‘opinion by, 
ry Magistrate against. the asoused " ‘in another 
ease and-on other videnee”’ ‘is not by iteelf 
8 “sufficient ground for’ transferring A Sase 
from his Court. ‘The view of” the law 
taken in the above ruling is, no doubt, 
correet but the precent safe is somewhat’ 
different. The opinion expressed here. was 
rot in another éase nor on other evidense; 
and I think the petitioner ean reasonably 
ask in this ease that a transfer to another 
Court would be in the interests of justice, 
Conneel. for ‘the petitioner undertakes that 
no further delay ih the disposal of this ease, 
which is an old one, will be eauced by the 
order of transfer being passed ` as his elient 
does not want de novo proceedings before 
the Oourt to whieh the case may be trans- 
ferred. J, therefore, grant this ` application 
and direet that this ease may be transferred 
from the Court of Nawabzana Izaz ud-Din 
Ahmad to that of anyother Magistrate of 
competent jurisdiction in Hoshiarpur ‘to 
whom the ease may be sent for disposal by 
the Distrist-- ‘Magistrate. “ 


2. E. Application granted. 


(1) 8 Ind, Cas. 88; 86 O. 804; 10 Cr, L. J, 244,’ 
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SHERSTON BAKER 0. EMPEROR, 


BOMBAY HIGH COURT. 
ORrIMINAL APPLICATION Fok Ruvision. No, 262. 
` l oF, “192 l,° 
November 2, 1921, 
Present :—Sir Norman Maeleod, Kr, Chief. 
` Justice, and Mr, Justiee Shab. ` 
J. D. SHERSTON: BAKER — APPLICANT 
V TEUR 


EMPEROR— QProsITh PARTY. 
Motor Vehicles Act (VII of 1914), ss ndor 11 (2) (a), 
—Bombay Motor Vehicle: Rules, 1916, +. 6, Sch, D— 


— ion wah motor vehicles Time. — * ' fin of 


Ultra vir 


Section 11 (2) (a) of the Motor Vehicles Aot 
dong, nob empower a Local Government to 
pregeribe' by rúle the duration of title “during whick’ 
2° certifigate of registration’ sliall bpo ‘vålid. Ep. 634; 


ool, 2 a 

 Oriminal application for revision from 
eonvietion and-““sentenea passed.’ by the’ 
Asting Third. Presideney. Magistrate, Bombay, 


Mr, O'Gorman (with him, Messrs, Little g 
Oo:), for tHe’ Appliéant. 

Mr. Bakadur1, ‘ Asting Advoeate- Genera), 
(with him Mr, J- 0, Bowen; Pablio Proséentor), 
for the Crown. 


JUDGMENT. 


Maotzop, 0. J. —-The applicant in this 
ease was barged with having’ ‘oansed bis 
motor ‘car to "be driven Along the Queen's 
Roe d on — "27th May 1971, without having’ 
re registered the” same for the y year. "1921, ix’ 
sontravention of tuleb UY (6) of the Boh bay: 
Motor Vebiele Bulag, 1915, as amended by the’ 
Rules published on tha. leth Desember 19187 
The applicant eontended that the said role, 
a “amended, wan and” ia ‘ultra vires “of the 
powers oriee ob the’ Loesl Government 
by ‘gestions 10 and it ` of the” Indian Motor 
Vihiales Aat, 1915, and that” the ‘sane “was 
invalid and of no ‘ efft, ` Phe’ Third ‘Presi? 
dency Magistrate, “Bowever, ° convisted the 


applisant undér the said’ amended ` Fale and i 


sëntensed, him to pay a fine `of one tupés. 
The applieant has applied fo us under our 
revisions] power’ “to? det aside the sonvistion 
and sentenee, “The Warned” Magistrate “hiss 
given no "rênèng “for h "bia devision’” oe 
‘Seetion 10 of the Act provides that (1), 
the Owner of every motor vehicle shall eause 
ipi to be registered i in the proseribed mannar, 
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and (2) that sueh registration shall be 
valid-in sash ‘area ry) ‘may, be spesifiel in the 
certifisate of: registratior; and- By. Beotion II, 

the Losal: ‘Government, ‘anbjent to tha oondi. 
tión of’ previous publieation, shall make roles 
for the purpose of oarrying into effést the 
provisions of the “Aet™ and “of regulating, in 
the whole or any part of the territories ander 
ità ad. ministration, the use of motor vahieles or 
any elas of. motor vehicles in publie plasé 6, 
By sub-sestion (2) in partienlar, and without 
préjudies to the ‘gerierdlity of the foregoing 
powers, the Local Government may make rules 
for allor any of the following | purposes, whioh 
are détailed in the headings (a) to £), Under 
(a) tules | may be made providing fcr the re- 
gistration of motor veliialés, and the sonditions 
subject to whieh such vehicles ` may be regis- 
tered, the fees payable in respsct of and inci- 
dental to registration, the issue of oertifoates 
of registration, the mobifiantion of any ; changes 
of ownership, and Gubisoi to the provisions “of 
seetion 10)" the aroa ‘in whieh‘ certificates of 
regiatration shall be valid. 


Rule 6 of the Bombay Motor Vehieles 
Rules, 1915 , framed by the Losal | Government 
under its powers” given by seetion ~ 11 of the 
Ad, ‘provided that subject’ to the provisions 
sontained in sub. rule (2) of rule 18, no motor 

vehicle should be used unleaa if had been 
first registered by the registering authority, 
and ` any motor” vehielé whieh ‘had already 
been registered undér the Ast did” not need 
to be re registered, ` 


Rule 73 provided that every registration 
sertifieate” granted” under” seotion YO of the 
Act should” be in’ thé form “of Schedule D 
and should be available for the ‘whole of 
British India. °° 

It will be noted that the rule did not 
provide for any limit of ‘time during whieh 
the echiieate should be valid, l 


On ‘the 18th Desember 1918, the Losal 
Government’ published ` amendments’ to tha 
Bombay’ Motor ‘Vehioles Rules, 1915, 

The following rule was substituted for the 
existing rule 6:—’ 

(1) No motor vehiele shall be used (save 
in aceordanes with” rule’ 14 or tor’ the purpose 
of proeuring registration) —' 

“(a) unless it’ has beon registered by the 
registering ‘authority, ‘and 
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(b) unless . the registration sortifieate 


granted in respeet of it is in foree, 

, (2) Registration certifieates granted in 
ascordanes with rule 73 and Sehedule D 
vhall expire on the 3lst Dasember in the year 
in. whieh they are granted but shall be 
renewable 

(3) Registration — granted before 


the 1&th Desember 1918, shall expire on the 


23th February 1919, 
(4) Notwithstanding anything in this rule 


any registration éertifieate granted under 
any enastment for the time being in forse in 


any part of British India other than the 
Presideney of Bombay or in any State in 
India ineluded in Sshedule N shall be valid 
in the Presidensy of Bombay until the date 
of its expiry. 


‘Then, in rule 7 for the word “provided” 
the following was substituted:— 

“Provided that no fee shall be sbarged 
for the renewal of a registration sertifieate in 
any oace where the applisation for rene wal 
is. made before the expiry of the sertifisa’‘e.’ 


Various ehanges were made in Sohedale’ 


D, the important one for the purpose of this 
sase being tbat immediately below “ ‘Regis- 
tration Oertifisate” the words “Valid for the 
year ending the 3lst Desember 19” were 
to be inserted. 

‘The result of the amendment of the rules 
was, that owners of motor vehisles who had 
registration oertifsates granted before the 
18th Desember 1918 had to renew their 
eertifiestes before the <8th Febroary 1919, 
and that every sertifieate granted after the 
18th Desember 19:8 was only valid ap to 
the 3lst Desember 1919. If, then, an owner 


neglested to renew his certifieate before the. 


expiry of the period for whieh it was valid, 
he was treated by the authorities as a person 
who had not saused his motor vehiele to Lə 
regiatered in the preseribed manner, an! 
in order to some within the provisions cf 


sestion 10 of the Aat he was liable to Le- 


sharged witha fresh fee beforethe sould get 
his eertificate renewed. 

Now, it is sontended by the applisant 
that the ameodment of the rnles by the 
Losal Government limiting the duration of 
time for whieh a sertifisate was to be valid 
was ulira vires as no power was given by 
section 11 to make rules for that purpe, 
Spesial referense was made tc heading (d) 


_ INDIAN OASES. 


(1929 


of seation 11, sub-sestion (2), whieh enabled 
the Loesal Government to make rules preserib- 
ing the authority by whieh, and the sondi. 
tions subjest to which, drivers of motor 
vahisles or any elasa of sneh drivers might 
be lisensed, the fees payable in respect of 
such lissases, and (subjeet to the provisions 
of seestion 9) the area within whieh, and 

the duration for whieh, lisenses should be 
valid. Where it was intended to giva the 
power to maks rules presoribing a time limit 
it was expressly given to that effest, and, in 
our opinion, heading (a) of sestion 11, — 

seetion (2), does not by implieation give ‘a 
power to the Losail Government to pressribe 
by rule the duration of time during whieh a 
sertifieate of registration shall be valid, . 

It has been sontended that the Local 
Government sould make rules providing .for 
the sonditions subjeat to whish ths motor 
vehicles might be registered, and the dura- 
tion of time was one of the sonditions of 
registration. Bat we do not think there is 
any forse in that argument, as, although the 
sane words appear in heading (d), ib was 
expressly provided that the duration of time 
during whieh liesnass should be valid should. 
be preseribed by rule. 

Lastly, it was argued that the rule was 
med; under the general powers given by 
sub sestion (1), but sneha provision must 
be strietly sonstrned and when the rales 
wtish ean ba made relating to the registra- 
tion nf motor vehieles are defined by sestion 
(2) (a) it ia clear that the Legislature intend- 
ed that any rules relating to registration 
must some within that definition. 


We think, therefore, that the sontention 
of the applisant must prevail, and that the 
amendment of the rales whieh were made 
on the 18th Desember 1918, so far as they: 
provided that registration sertifieates should 
expire on the 31st Dəssmber in the year in 
whish they were granted, was ultra vires of 
the Local Government. lt would also follow 
that the eorresponding amendment of the 
form in Sehedule D was ultra vires, and that 
the sertifieates of registration granted asaord- 
ing to the amended form should be eonsider- 
ed as if the words “valid for the year ending 
the 3ist December 19 ” were not added, 
Therefore, as the applisant had a coertifieate, 
he had ¢)uplied with the provisions of sestion 
10 of the 43! and the eonvietion under ses. 
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tion 16 of the Aet must be set aside and the. 
fine, if paid, refunded. 
Suan, J.—I agree. 
J. P, a 
' Rule made absolute, 


LAHORE HIGH COURT, 
ORrRIMINaL Revision No, 1308 or 1921, 
l January 31, 1922.. 

Present +—Justise Sir. Wiiliam Ohevis, Kr. 
Haji MUHAMMAD BAKHSA AND anorage 
— QON VIOCT8— PETITIONEKA 
versus 

. . EMPEROR— RESPONDENT. 


Penal Code (Act XLV of 1860), s 504—Ineult— 
“Kirar”, whether abuse. 


. Aroras are Kirars, though they may not be 
pleased to be called so. [p “648, col, t] 

The word kirar may sometimes have a somewhat 
contemptuous signification [p 636, col, 1.] 

Where an ‘Arora is called a “kirar” on provoca.- 
tion, the incident is of too triviala ‘nature to be 


brought before a Court, and no offence under gee. - 


tion £04 of the Penal Code is committed. [p. 6.6, 
col 2.) 


Case reported by the Sessions Judge, 
Ferczepur, wilh his No. 90 of 1921. 4 


PAOTS. On 5th Marah 1£21 Panjab 
Mal filed a complaint under section 504 of 
the [adian Penal Code against Muhammad 
Bakbsh and Fateh Din. It was alleged that 
the parties were before the Assistant Manager 
of the Jalalabad Estate and Punjab Mal 
alluded to Fateh Din as Fatta or Fatti, 
This annoyed the assnsed who thereupon, 
aosording to the Assistant Manager, said: 
. "O kirar you were our weighman only yester- 
day, to-day you do not sall him even Ly 
hig full name which is Fateh Din.” It was 
alleged in the oomplaint that other offencive 
and insulting expressions were used. The 
complainant prodused four witnesses and the 
‘aecused produssd two witnesses in their 
defenso. The Magistrate sonvieted the ae. 
eused under sestion 504, Indian Penal Code, 
and sentenesd eaeh of the asoused to 15 daya’ 
rigorous imprisonment. 
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_ GROUNDS.—Haji Muhammad Bakhsh 


. and his son, Fateh Div, have been sonvisted 


of defaming Ponjab Mal, Arora, under sestion 
504, Indian Penal Oode, and sentensed to 
15 days’ rigorous imprisonment each by 
Faqir Sayad Said-ud-Din, exersising the 
powers of a Magistrate of the First Class in 
the Ferczepore Distriet. The Magistrate has 
found that the aecused defamed the gom- 
plainant by ealling him a kirar. The par- 
ties were before the Assistant Manager of 
the Jalalabad Estate and Punjab Mal alluded 
to Fateh Din as "Fatta or Fatti.” This 
annoyed the aeeassd, who thereupon, asaord- 
ing to the Assistant Manager, said: “O kirar 
you were our weighman only yesterday; 
to-day you do not eall him even by hia full 
name whieh is Fateh Din.” This is- the 
defamation upon whieh the Magistrate has ~ 
founded his sonvistion of the aeeused. It is, 
indeed, alleged that other offensive and 
insulting expressions were used bnt the- 
Magistrate’ does not appear to have found 
(nor, I think, would he have been justified 
in finding) that the use of sush expressions 
was proved, It is remarkable that both the. 
aeeused appear to have been aonvisted of 
uttering exastly the same words to the eom- 
plainant, Apart from the question whether 
there was euffisient jastifisation for the 
aocused retaliating upon the somplainint, I 


am of opinion that the use of the word kirar 


hy itself in the sirsumstanees eaould not 
reasonably be held to aonstitute defamation. 
In some parts of the Provinee certainly an 
Arora might be slightingly addressed as 
a kirar and this would not be looked upon as 
a serions insult. Inthe Panjabi Dictionary, 
prepared by Munshi Gulab Singh and Sons, 
eompiled and edited by Bhat Maya Singh, a 
member of the Khalsa College Oounoil, and 
revised by Dr. H. M, Clarke of Amritsar in 
behalf of thePunjah Text Book Oommittee,the 
word kirar” or kirari ia defined on page 616, 
but in that definition there is no mention of 
any insulting connotation, On the other hand, 
on page 557° of the same work, the word 
kirar is defined as the name of the Arora 
oaste and it is added that the word is used 
eontemptuously. The Oonneel for Punjab 
Mal has stated that kirar is a term of great 
abuse and he sonnests it with the word kira 
meaning worm, or, as he translates it, 
“Vermin.” He ean produca no authority for 


- this proposition and it would seem to be: 
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etymologieally insorrest, the | yP osonrring, in 
kira being £ a different ‘one to ‘the middle “ri 
kirar, L donsidér. that, in these —— 
the Dourt was "wrong in régistering ~ 6 don. 
vistion, but in any ofise I am quite alèar upon 
oné point, atid’ “that” is that ‘this senteriees 
pasied. were ‘inappropriate ` in the ` basa OË 
persons of” the situs ‘and position of ‘the 
ascused. ' In” respeat to “this point IT have 
given fuller ‘reasotid’ in my order passed” int 
the “revision éise ‘of Muhammad. Bakhsh v; 
Emperor (1); A Sentenos of fina “would “have 
ainply met the ‘ease, ‘and I‘ rasomménd that, < 
even if ‘the’ éonvistiors be upheld, thie RON: 
tenses of imipfisonmént bê” ‘quashed aiid, 
sentenee of ane aabstituted. Ohe! “Bingah” y. 
Emperor (2). TN : 
“Messrs, O, Bevan Tetman and Zafrullah 
Khan, for the Petitioners.” ous 
‘The Additional Govérnment Advoeate, for, 
the Crown.” — 
“Mr, B; N. Kapur, for Punjab Mal, Qom» 
plainant. Réspondêné, — 
“ORDER. — Haji “Muhammad Bakhsb = 
his ‘son’ fateh’ Dit’ have “besi sofivietod “in’ 
this ` ‘ened ~ under sestion 504,” Indian Penal 
Gode, ` “and” “deritenséd~ to 15 days’, Tigo: 
rons imiprisoniient. ` “The éase has been 
reported ‘by tlie lédrned Ssesions Judge. ~*~ 
The faets are,“ that Panjab “Mal, Ostroi 
sontraetor in the Mamdot ‘State, had eom-: 
plained to Ezad Bakhab, ‘the ‘Assiatant’ Mati- 
ager. of the State,” ‘that Haji’ “Maham mad 
Bakhsh had hot paid Ostroi.” The A‘ssiatant 
Manager “gent “for” ‘the "Parties, when Haji 
Muhammad” Bakhsh ‘stated the’ Punjab Mal’ 
had refused to retdive ‘thie Ostroi ‘Panjab 
Mal then madé some “angry röpiy speaking’ 
of ~Fateh “Din as Fatti or Fatto? “Haji 
Muhammad ‘Bakhsh avd his’gon ‘then’ replied 
angrily, ‘@aying, “Oh, “kra, Only ` yesterday’ 
you were dur  weighman and ‘no W you. a 
sall Fateli “Din by his fall ‘name, * Bome 
witnesses State ‘that ‘further’ abusa wi WAS, uttered’ 
but the Assistant Manager, who is apparently 
the moat” reliable Wid ' disinterested” of’ thé 
witnesses, stiited ‘ positively "that" nothing 
more was said” on “either “sides” “Phe” wo rd 
kirar may sometimes 1 no doubt Bave‘ a somes 
what cdntemipticus ‘sighifiéation, ‘Aroras ara 
kirars, ‘thotgh “no “doubt they” “may not "be: 
pleased to be salled Bo,” ' buf the “ provocation 
D > 65 Ind, Gas. ais, 28 Or. LJ. 154, 
s — Lip Ind, Cas, 619; 21 B. W. B. 1911 Or; 13 Or, L. 
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was first given by Panjab Mal who spoke of, 
Fateh Din Without giving’ Phim his full i name, 
The whole affair ia a most” trivial “die “and 
should never have been brought “before the 
Oonrt. 

I set aside the eonvistion and sentensa and 
agquit the petitioners. 

In eonslusion, I note that both in this and in 
the eonnested ease Oriminal Revision No. 1307 
of 1921 [Muhammad Bakhsh y. Emperor 
(1) in whieh Haji Muhammad Bakhsh 
and two of his sons were sonvisted by 
the same Magiatrate of an offenes under 
seetion 447, Indian Penal Code, the siraum. 
stanees are such that even if offenses were 
held to have been eommitted, sentenees of 
fine would Wave’ ‘amply’ mat t the 'sases,” and to 
sentenés a man of. wealth’ and. “position ‘and 
his son to undergo’ Figorots ` imprisonment 
was utterly a for," aes aS SSPE 

Farther, as pointed out in the order of 
reference in the sestion 447 ease, when evi- 
densa and — were "éompleted on 
Wednesday, 10th “Augdst 1921, ‘the dè laying 
of jadgment till 4 o'clook bathe” “fenton 
of, Saturday the 13th August 1921, is eer- 
tainly a matter whish “auggosts “that the 
Magistrate had in ‘View thé faeb that the 
eonviots would find diMiedlty ty “in? applying 
promptly, for bail—the 14th, Lath and 16th 
Angust being holidays. Oopy of this judg- 
metit will ba ‘sent to the Distriet~ Migistrate’ 
who should ask the Magistrate to report 
whether ‘there is any “explanation forth. 
eoming for ` “the delay “in” 'proùouņnèing 
judgment i in thess two“ petty eases from the 
10th tilf tho 13th August. T would also ealt 
the fittention of the” Distriot Magistrate to 
the fast that the Crown ‘was répresénted at 
the bearing’ of” the two” eases in’ ‘this Coart, 
though ‘they certainly: were’ not °sases in 
whish the Oro wi should” have ‘been Fepre-' 
seited and I feel sure that it ‘sould Hot have 
béen the iiténtion of the Distriat ‘ Magistrate 
that the Orsi should’ ‘be répresénted,* | 


Lian y 


Z, Ke 
Conviction se set aside, 3 
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_ BOMBAY HIGH COURT. 
OBIMINAL ApPLicatTion For Revision No. 318 
‘oF 1921, 

Oatober 27, 1921, 
Present: —Sir Norman Masléod, Kr., 
Qhief Justice, and Mr, Justice Kanga. 
RAMRATAN CHUNILAL—Acouszp 
~~ A PPLIOANT 
VETUS 


EMPEROR— Oprosira Party. 

- Penal Code (Act XLV of 1860), a, 409—Criminal 
breach of, truet—Venue. of- trial—Criminal Procedure 
Code (Act V of 1898), 3.179. 5! 
A., 8, commission agent doing business at Bombay, 
received from B., at Ahmednagar, a consignment 
of cotton for sale at Bombay, The cotton was 
sold, but A. failed to remit the. sale-procseds. to 
B at Ahmednagar, whereupon. B, filed a complaint, 
under section 40 of the, Penal Code, against A, in 
the Court of the Sub-Divisional - Magistrate ‘at 
Ahmedanagar. A. took the. objection. that the 
Ahmedangar Court had no jurisdiction to try .the.case: 
„peld, that, as .the complainant was entitled to 
“have the proceeds of the cotton, sent to Bombay, 
paid to him in Ahmednagar, and as the proceeds 
were not. so paid, loss occurred to him at Ahamed- 


nagar, and.that, therefore, under section 179 of „the . 


Criminal. Procedure Code,,,.the Ahmednagar Court 
had, jurisdiction to try,the case. [P. 688, ccl.2.] 

Queen-Empress v. O'Brien, 19 A. 111: A.W. N. 
(1896) 19-; 3 Ind. Dec. (x. 8.1 72 and George Lañg- 
sridge v. Grace Atkins, 17Ind..Cas .792; 35 A. 24; 13 

Cr. L. J. 853.10, As Le J. 481, followed, me 2. « 

Simhachulam_y. Rati Kanta Laha (Emperor), 41 
ind: Cas, 138; 44'0. 912; 21 U. W. N. 573; 25 O.L. 
J: 451; 18 Cr, L. J. 762-and Rambilas, In re, 26 Ind. 
= Gas. 136; 85 M. 689 at p..641; 16.M. L. T 505; 
(1914) M. W. N. 894; 16 Cr. L, J.688;29 M. L. J, 
175, referred to, = a a — 

„.„ Oriminal applisation for revision from an 
‘order passed ky the First Class Magistrate, 
gag Sor AN . 
_. Mr, Patvardhan (with bim, Mr. P. 5, 
“Bakhle), for the-A pplisant.. 

— JUDGMENT, |. ... 
..;Mactgop, O, J.—The complainant in this 
ease aharged the, assused with the eommission 
of, the, offence of criminal breash of trust 
punishable under seetion 409 of the Indian 
, Penal Code. The eomplaint was lodged in 
(jhe Court. of. the Sub-Divisional Magis- 


. 
a ^. y a 


trate, First Ọlass, Ahmednagar. After, a 
‘sharge Had been. framed and aftér the 


‘acoused, had, re-salled. some. of, the, prose: 
‘eution witnesses for eross-examination and 
sited witnesses in his own defend, an ob- 
jeation. was taken. that ‘the Oourt ‘had no 
juriediation to try the ease. The Magistrate 
"held that the cbjeétion Gould ‘not:be-snstained, 
aş seetion 179 of the Criminal Prosedure 
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Oode applied. The assused has appliel to 
this Court in revision to set aside this order 
of the Magistrate. Seetion 179 says ;— 

| “Wheh a person is acoused of the som- 
mission of any offence by reason of anything 
whioh has been done, and of any songe- 
qnence which has ensued, sueh offense may be 
inquired into or tried by a Oourt within the 
losal limits of whose juriedietion any such 
thing bas been done, or any sush sonsequenee 
bas ensued.” 

In this ease the complainant had sent eotton 
from Abmwednagar to Bombay to the aseused 
for sale as hia commission agent, The charge 
that bas been framed against him is under 
sestion 409 of the Indian Penal Code whieh 
deals with oriminal breash of trust by a 
publie servant or by a banker, mershant or 
agent, Now, it ceems alear that one of the 
sonscquevees of criminal breaeh of trust, if 
committed by an agent, wonld be loss to the 
person to whom the property entruated to the 
agent belonged, and, therefore, as the som- 
plainant would be entitled to get the proseeds 
of the cotton sent to Bombay paid to him ip 
Ahmednagar, if the proséeds were not paid 
to, him,, loss would be inenrred at Ahmed. 


‘nagarand, therefore, ihe Courtat Ahmednagar 


would have jurisdiction, Relianse is plaeed 
‘on seetion 181 (2) of the Criminal Proeedure 

Ocde, but that seetion in no way restriets the 
provisions of seation 179, sinos it morely 
provides that— 

_ The offense of criminal misappropriation 
„or cf oriminal breaeh of trust may be in. 
‘quired into or tried by a Oourt within ‘the 
Icoal limita of whose jurisdiction ‘any part 

of the property whieh is the subject of the 


` offence was received or retained by the ageused 


porsop, or the cffenee was eommitted,” 
_ There is nothing, therefore, inthat edetion 
whieh prevents a Court, within whose losal 
limits apy sonséquence of sn offenée has 
engued, having jurisdiotion to try the offense. 
Couneel for the assused relied on the oase 
of Stmhk-.chalam v. Rati Kanta Laha 
{Hmperor) (1), The important paragraph 
of the judgment in ‘that‘oase is at the 
bottor of page 915* ;— | 
, _ Now, for the application of seation 179 
it is essential. that the offense should’ depend 


‘on an ast . done and on & sonsequenes 


(1) 41 Ind, Cas. 138; 44 0,912; 210. W. N. 
25 0, L. J. 451; 18 Cy. D J. 762, i A N. &78; 
— — 


~ #Pagolof 44 OT Ed.) 
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whioh has ensued. But loss to one 
person, though a normal result of an 
aot of misappopriation by another, is 
not an essential ingredient of the offense 
of criminal misappropriation. The offence 
is somplete if the eonversion is done with 
the intention of eausing wrongful gain to 
the offender irrespestive of any loss whioh 
may ensue to avy other person. The offence 
does not depand on the sonsequense whish 
bas ensued bat only on the aet which has 
baen done. Seation 179, therefore, does not in 
terms apply.” 
In Rambilas, In re (2) the learned Judges 
said : — 
‘The offense of criminal braash of trust is 
somplsted (assuming 2 preliminary traat) by 
the misappropriation or sonvarsion of the 
property (in this sase the odah prosseda of tho 
huniis) dishonestly, i. s, with the intention 
of causing wrongfal gain or wrongful losa, 


It is only the intention whieh is essential, ` 


Whether wrongfal gain or loss actually 
resulta is immaterial, ib is s sonsequenes, 
but no essential part of the offence and a 
person is not accused of the offense by reason 
of it. ” 
A sontrary view was taken in Qusen-Him- 
prese v. O'Brien (3). Edge, 0. J. said :— 
‘The ease against the applisanb is one of 
an offence alleged to have been committed 
by him under section 403 of the Indian 
“Penal (ode. The sontention on his behalf 
is that, if he sommitted any offense, if waa 
eommitted in Lower Bengal and not. within 
the Magistrate’s jurisdietion at Cawnpore, OF 
‘eourse,I express no opinion whatever as to 
whether the applieant sommitted an offense 
at all. That matter hasyet to be desided, 
If, however, he parted with goods of his 
employers in Lower Bengal and did not 
remit the prise of those goods, as he was 
bound to do, to his employers in Oawnpore, 
it appears to me that the ease comes with- 
-insestion 179 of the Code of Criminal Pro. 
eddure ; that the sonsequenag of the applicant 
having made away with, for his own pur- 
poses, goods of his employers in Lower 
Bengal, or the prise of them, if he did so, 
was that a loss of the value of those goods 


ensued to his employers in _Oawnpore. It 
— 26 Ind. m 136; 38 M. 639 at p. 641; 16 M. L. 
LJ 
o iD A. lll; A.W. N. a 191; 9 ind. Des, 
(N. 8.) 72. 
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might be very diffisnlft to prove where the 
natnal offenes of breash of trust was eom- 
mitted. Of eourse, the applicant denies he 
has eommitted any. At one time he said 
the goods were on their way to Cawnpore. 
Another time he said the goods were at 
Lucknow. The goods have disappeared. The 
applisant went to Oawnpore and failed to 
ascount, The matter oan be inquired into 
at Oawnpore, and the Magistrate at Cawnpore 
has jurisdiation i in the oase,” 

In my opinion, the argument-of the learn- 
ed Chief Justiee should be preferred to the 
arguments of the learned Judges in Simha. 
chalam v. Rati Kanta Laha (Emperor) (1) 
and Rambilas, In re (2). The desision 
in Queen-Empress v. O’Brien (3) was fol- 
lowed by the Allahabad High Ooart ‘in 
George Langridge v. Graces Atkins (4). The 
whole question seems to me to depend on 
whether we must give to the word “ eon- 
sequence ” in sadtion 179 ita oridinary ` 
grammatieal meaning or whether we are. 
bound to restrieé if to meaning a eoon- 
sequenca whieh is a neaessary ingre- 
dient of the offense, I see no justif- 
sation for holding that the ordinary 
meaning should not be given to the word 
44 

aonsequenee ” in sestion 179, and the argu- 
ment in Queen- Empress v. O Brien (3) seems 
elearly pertinent in reference to this point, 
For instanoe, an agent might be given 
goods by his employer to sell at various 


` places, and if he performed the trast impos- 


ed upon him he would be bound to pay the 
prosseds of the goods whieh had been sold 
to his employer.. If he did not, and if hia 
employer charged him with sriminal misap- 


` propriation, it would be exeeedingly difficult 


to prove at what plage he had sold any part 
of the goods and misappropriated the pro- 
eceds. Lt seems to me that sestion 179 was 
intended to apply to sueh eases so as to 
enable an omployer to file his somplaint 
in the Court within whose jurisdistion the 
loss was alleged to have been insurred, in 
my opinion, therefore, the desisions of the 
Allahabad High Oourt should be ` followed 
and there is no reason to admit this applica. 
tion for revision of the Sub- Divisional Magis. 
trate’s order. 
” Kanaa, J.—I agree.. ee ah 
W. 0. As ~ Application rejected. 


(4) 17 Ind. ' Cas. 702; 85 A. 20; 13 Or. L, J. 856; 
10 A, L. J. 481, 
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MADRAS HIGH COURT. 
Oximinan Revision Oase No, 374 or 1921, 
Case Reverrep No. 43 or 1921. 
September 28, 1921. 

Present -Mr. Justiea Kumara. - 
sawmi Sastri. 
KUPPAMMAL AND orntre—Accosap 

| versus 


EMPEROR— Proarcoror. 

Madras City Police Act (III of 1888), 3 71 (xi', 
scope of Applicability of section to obstruction caused 
otherwise than by vehicles and animals—Infention, 
proof of, when necessary. 


Olause (wil of section 71 of the Madras City Police 
Act covers a case of obstructing a thoroughfare in 
` any manner and is not limited to obstruction caused 
by vehicles and animals 
by vehicles and animals there is no question of inten- 
tion. The act and obstruction caused by theact are 
sufficient In other cases intention is necessary to 
be proved in addition to the obstruction. s 


Oase referred for the orders of the High 
. Court, under section 432, Criminal Prosedure 
Ocde, by -tbe President cf the Hororary 
Magistrate’s Court, Egmore, Madras, in his 
order, dated 16th June 1921, 


Mr. K. P. M. Menon, Crown Proseeutor, for 
the Crown. . * — 
ORDER.—I think slause zz of seetion 71 
of the City Poliee Ast sovers 
‘obstructing a thcronghfare in any manner 
‘hand is not limited to obstruotion eaused by 
‘vebieles and animals, There is no reason 
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— 


In the case of obstruction | 


a ease of ` 


to suppose that the Legislature ‘intended to | 
permit all other kinds of obstructions and ` 


‘punish only obstrustion “by vehisles or 
animals. There isa semi-solon before the 
sentenes orin any way wilfully obstrnots, 
ete.” Inthe case of obstruction by vehieles 


and animals there is no question of intention . 


‘the set: and the obstruetion saused by the 
act are sufficient. In other eases intention 
is neeessary to be proved in addition to the 
‘obatrnetion, These are questions of faet to 
be determined by the Magistrate, The fast 
that Ast III of 18¢9 esontains elanse (6) to 
‘section 3 whioh deals with exposing goods 
for sale so as to eause obstrustion whieh 
followselause (5) whieh is similar in terms to 
ealuse at of the Oity Polies Aet affords no 


guide to the interpretation of the Oity Poliee . 


Ast. : Probably, the Legislature intended to 
plase the matter beyond all doubt. 

lam of opinion that the aseused will, be 
guilty of an offense under slause wi of sestion 
71 of the Oity Polies Ast if the requisite 


-Jhang, with his No, 


"145, Uriminal 
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intention and the faot of obstructions are 
.proved, 
M,C. P. 


J. P, Reference answered. 





LAHORE HIGH COURT. 
URIMINAL Revision No, 592 or 1921, 
November 25, 1921. 

Present :—Mr. Justios Ohevis. 
KARAM AND orners--Acctossep— 
PETITIONERS 

; cereus 
EMPEROR—Raesptonpent, 

Criminal Procedure Code (Act V of 1898), s, 107—~ 

Securitu to keep peace —Accused willing ta give security 
— Sufficient ground. 
_. The mere statement of a person that he is willing 
to give security is not sufficient ground for taking 
— from him for keeping the peace. [p, 640, 
col. 1, $ 

Emperor v. Sheodan, 81 Ind, Cas. 884; 24 P. R. 1915 
Cr; 16 Or, L, J. 784 44 P. W, R. 1915 Cr. and 
Prem Singh v. Emperor, 41 Ind. Cas. 671: 27 P, 
R. 1917 Cr; 18 Or, L. J. 847; 86 P. W., R. 1917 Or., 
followed. 

Oase reported by the Distriet Magistrate, 

933 of the 23rd August 
1921. j 

FAOTS,—Manla Dad of village Po- 
toki lodged an application under seotion 
Proeednure Code, againat 
twenty-five persons. The Magistrate sent 


‘it to'a Naib-Tahsildar for losal investigation 


who reported tbat the parties were at 
quarrel over a piese of lard, and that there 
was a danger of breash of peace by them, 


‘The Magistrate issued nesessary notises under 


secticn 107, Criminal Proaedure 


Code, 


‘against al). Karm, Ahmad, eto, twelve in all, 


(present appellants) did not offer any defenes, 
and were bound over on their own statement, 
The others defended ‘themselves, out of 
whom seven were dissharged, and six 
put on security, Karam, ete., apply for 
revision, 

GROUNDS.—There is only one general 
seotion in the Criminal Prosedure Code under 
whieh somplaints ean be referred to other per- 
sons for losal enquiry, i. e, 202. But it relates 
to complaints only. An application under seg. 
tion 145, Oriminal Proeedure Oode, is nota 
somplaint and henses it sannot be sent to an» 
other person for losal investigation under that 
ssetion, Sestion 148 allowa it but a Firat 
Olass Magistrata has no power under it, 


640 l 
DANAPPA WARSAPPA, Tn’ ré, 
“Henee the Magistrato’ 8 — kor losal 


investigation was without authority ‘and 
ecneequently irregular, 

Moreover, the ‘appellants’ statements on 
‘ whieh they have been bound over rung ag 
follows:—'‘There is no danger of breach of 
pease by me,; nor, do I oreate disturbanes. 
I am ready tofurnish seeurity for eatisfastion 
of the Court. 1 offer no defenee.” This 
surely does not amount to an admission that 
the aocused was likely to commit a breash of 
the nessa, ard there is no otber proof ‘against 
them. They coald not. be legally put on 
sscurity, Emperor y. Sheodan (1) and Prem 
Singh ý. Emperor (2). are rulings on. the 
‘point. 
gular, 1 acbmit the case to the High Cart 
‘for its eansellation, and order a fresh enquiry 
‘in. ‘dgsdrdavee with law. 

Mr, BOD. Qureshi, far tha | Paibiatiers. 
_ ORDER. — The rulings quoted | by. 
‘learned , Distriat’ Magistrate, who has‘referred 


thie gåte, Vba, Pm'peror ` F, "“Sheodan, (1) “aiid. a 


‘Prem Singh v.Hmgeror(2), ave oldar ai athorities 
that the more statement of a person that he 
‘is willing to give ‘geourity is. not su ficient 
“ground for taking sconrity from him for 
keeping the peace. | |. 

1, therefore, sanee? the ẽrgor of tiie Magis 
trate calling on the twelva persons, ‘coneerned 
‘to. give ‘seeurity. The Distrist Magistrate 
‘yesommends “a-fresh enquiry in ‘aecordanée 
“with law.” I need only remark that the 
period for whish the petitioners were ordered 
“to give aesurity has already expired. If now 
oratany futures time it should ba shown 
that there is still reason to apprehend a breach 
‘of the peace fresh proceedings aan, of course, 


“be — 
Security order gamcelled. 
“a Ji Ind. - Cas. 384; 24 P, “R. 1915 Cr.; 16`0r. L. 


p E4 AAP W. R. 1916 Or. 
'(2) 4i Ind. Oas. 671; 27 P. R. 1917 Or; 18 Or, L. J. 


847; 36 P. W. R. 1917 Cr, _. 


BOMBAY HIGH COURT. . 
CRIMINAL APPRAL No. 487 OF 1921. 
Noven ber 3, 1921, 

‘Present:— Sir Norman Masleod, Kr. 
Obief Justice, and Mr, Jnatiae ‘Saab, 

In re DANAPPA NARSAPPA 
, —~AccUsED—APPELLANT. a 
“Criminal Procedure Code, (Act V of 1898 Ja 195 
“ a Sanction to prosecute, when to be given— Chance of 
> paviction~ Penal Oöde (Act XLV of +860), 8. 195— 
AAetual statements alleged to be Janes mention of, in 
ganction order. 
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Tae Magistrate's order being. irre.. 


‘thie. 


-these witnesses for the proséention 
‘fore, tha sanetion “given to ‘prosesute the 


` £1922 - 


Sanction “to ‘prosediite ought “hot to be given 
unless ‘the Court giving sanction has satisfied itself 
that there are very favourable chances of obtaining 
a conviction 

When sanction is ‘given to prosecute a witness 
for giving false evidence; the actual ‘statements 
which are alleged to be false should be mentioned in 
the sanction, _ 

Oriminal appeal from an order passed 
by the Sessions Judge, Bijapar. _, 

Mr, .P.. By Shingne, for the Appellant. 

Mr, 8. S. Pathar, Govacnmait Pleader, for 


“tlie Orownh. 


JUDGMENT.—The two ‘applicants ‘gave 
evidens in the asein whieh the opponents 
(wore “sharged with murder ‘and ware a6- 
“adit ed, The ‘opponents’ tken asked’ tha Oourt 
“to ‘aanotion. the proiseation” of the applicants 
for giving falas. avidense. Noties to show 
“@dude why tanation should not be ` ‘given 
was issued “dn ‘the applicants, “bat'for‘sonie 
"reason or ‘Other ‘thay did not appear. The 
“Safins Jadge ‘ ‘gave sanstion to ‘proséonte ; 
“without giving avy _Feasons. It mày he 
“that the évidenoa given hy the ‘appliaanta 
was false, or it may be that the Trying 
Judge was justified in merely Holding that 
ha did mot bslieve it, Bat sanstion ought 


‘not to be given unless the Oourt giving 


“sanetion has .satisfied itself. that there are 
very favourable dhances of. obtaining a 
onvistion, Having sonsidered the evidence 
given by tbe appliaants, we do not eonsider 
it--by any ‘means ssrtain that the prosesntion 


"sould prove that the applieants had given 


false evidense under the provisions of ses- 
tion 193, Indian Penal Oode, In these 


, gireamétanses, it is not advisable that sano. 


tion should be given. It may be noted 
that it. is vob the Governmént whish are 
asking for sanétion, but the aseused inthe 


.aase, who were dequitted, and who were 


thus inflaeneéd by embittered feelings against 
Theres 


doplisante will bə set aside, Itis desirable 
to add that when ‘sanstion is given to pro. 
Beeute for givitig false evidenee, the actual 


.dtatements whish ara Alldged to be-false should 


be nientioned in the sdnetion, 
JP, i — 
Sanction set astde. 
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ABDUL RABMAM t, RIFAQATULNISS A, 


ALLAHABAD HIGH OOURT. 

First Oivi Aresar No. 268 or 1919. 
` January 13, 1922, 
Present :—Mr. Justiee Rafique and Mr, 
Justies Piggott. 
ABDUL RAHMAN—-PLAINTIEF— 
APPRLLANT 
Cé7sus 
Musammat RIFAQTULNISSA AND ANOTBER 


— DEFENDAN rs— RESPONT ENTS. 
Muhammadan Law — Pre-empbion—Demands, when 
‘to be made, 


Under the Muhammadan Law of pre-emption, it 
is necessary that the demands should be made 
immediately after the pre-emptor knows of the 
sale. Where it is in evidence that the plaintiff 
knew of the transfer two or three months before 
the demands were made, the demands were not 
. made as required by law and he could not claim 
pre-emption. 

Firat appeal from a deeision of the 
Subordinate Judge, Moradabad, dated the 8th 
May 1219. 


Messrs, O'Conor acd M, Ishag Khan, for the 
Appellant. 

Dr. 8S. M, Sulaiman and Mr, Abu Ali, for 
the Respondents. 


JODGMENT.—The parties to this appeal 
are related to eash otber, The plaintiff. 
appellant, Abdul Rahman, is the unele of 
Abdul Hai, defendant respondent No. 2, 
Musammat Rifeqtulnissa, respondent No. 1, 
is the wife of Abdul Hai. It appears that 
before the ceremony of marriage took placo 
between the defendants- respondents, one of 
the conditions of the marriage was thet 
Abdul Hai should transfer a portion of bis 
property of tha value of Rs. 15,000 to his 
fiancé, Aosordingly, on the 5th of January’ 
1918, Abdul Hai exesnted a sale deed in 
favour of Musammot Rifaqtulniasa in respset 
of property the value of whieh was mentioned 
in the deed to be Rs, 15,000, The deed was 
registered on the 8th of January 1918. On 
the same day Abdul Hai was married to 
Rifaqtulnises. On the 7th of January 1919 
_ Abdul Rahman, the plaintiff, brought the 
suit out of whieh this appeal has arisen for 
possession of the property conveyed by the 
deed of the 5th of January 1918 on the 
ground of pre-emption. 
plaint that be was unaware of the transfer 
by Abdul Hai to defendant-respondent No. 1 
until three or four months prior to his giving 


41 
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He stated in his ` 
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sivydenss in the Conrt below, As soon as he 
heard of the sale he made the firat demand 
at his own house whore the naws was resesivad, 
and the second demand at a field aalled 
‘Anrwala” whioh is part of the property 
sought to be pre emptied, He also went to 
Moradabad to the residense of the father of 
Musammat Rifeqtulnissa and made a demand 
as a pre-emptor at ber father’s house. Find- 
ing that his demands were not somplied 
with he filed the present suit. 

For the defense the slaim was resisted on 
various grounds. It was urged on behalf of 
the respondenta that the demands were not 
made by the plaintiff assording to law and 
within time nor did they satisfy the forma- 
lities laid- down by the Mahammadan Law. 
Moreover, the tranafer in favour of Rifaq- 
tulnissa was.in lien of her prompt dower and 
sush a transfer was not, under the Maham. 
madan Law, liable to pre-emption. Both par- 
ties, gave evidenee and the learned Subordi- 
nate Judge, after carefully oonsidoring the 
evidense in the aase, found against the 
plaintiff and dismiesed his olaim. We have 
heard the learned Counsel in support of the 
appeal and wa have examined the evidense 
on the reeord. We are of opinion that the 
apoeal must fail. It is in evidenee on behalf 
of the plaintif that he knew of the transfer 
of the 5th of January 1918, three months at 
least prior to his haying made his demand 
assording to Muhammadan Law. One of his 
witnesses is Bunyad Beg, and the latter says 
that for two or three months: before the dem- 
ands were made the plaintiff had an intention 
of bringing a suit for pre-emption in respeat of 
the sale-deed. He made up his mind te 
bring a suit when he alaimed pre emption. 
He said so aslzo when he fulfilled the 
sonditions of pre emption. From the statement 
of Bunyad Beg it is obvious that the demands 
required by the Muhammadan Law were not 
made immediately after learning of the sale 
in question by the plaintiff, He, therefore, 
eannot suseesd in his present elaim. It 
would serve no useful purpose to diseuss and 
dispose of other points raised in the appeal, 
The appeal fails and is dismissed with eosta 
insluding fees in thia Court on tha higher 
soale. 

N, HE, 

Appeal dismissed, 
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LAHORE HIGH COURT. 
Szoonp Oivi Apegat No, 516 or 1918, 
May 12, 1921. 

Present: —Mr,. Justice Broadway and Mr. 

Justice Wilberforae, 
NATHWA AND ANOTAER—- DEFENDANTS 
— APPELLANTS 
versus 
KANHIYA AND ANOSHER— PLAINTIFFS — 
-— RESPONDENTS, 

Morigage, usufructuary—Subsequent mortgage — 
Stipulation that second mortgage to be redeemed along 
with  first—Redemption—Amount payable —Limita- 
ton. 


Certain property was mortgaged to the defend- 
ant with possession and the agreement was that the 
mortgage should be redeemable on payment of the 
principal amount, the profits of the land being set 
off against the interest. Subsequently, a further 
charge was created on the same land in favour of 
the defendant. In this second mortgage-deed it 
was stipulated that the monies due thereunder 
would be paid at the time of the redemption of 
the first mortgage. More than twelve years after 
this mortgage the plaintiff sued for redemption: 

Held, that the plaintiff was entitled to redeem 
the land only on payment of the amount due under 
both the mortgages. 

Kesar Kunwar v. Kashi Ram, 80 Ind. Cas. 777; 37 
A. 634; 13 A. L, J, 889, dissented from, . 


Appeal from an order of the Distriet 
Judge, at Karnal, dated the 29th Ostober 
1917, sonfirming that of the Senior Sub- 
Judge, Rohtak, 


Dr. Nand Lal, for the Appellants. 


JUDGMEAT.—lIn this suit the plaintiffs 
sought to obtain pussession of 6 bighas 15 biswas 
of land fromthe defendants. As originally 
framed, the suit was for pcsseasion without the 
payment of any monies but subsequently the 
elaim was altered into one for redemption of a 
mortgage on paymentof Re, 1,125, the mort- 
gage deed being dated the 23rd January 1892, 
The property was in the possession of the 
defendantaas mortgagees under this mortgage, 
the same being redeemable on payment of the 
prinsipal amount, the profits of the land being 
set off against the interest. Subsequent to 
this mortgage, a farther eharge was ereated on 
the same land under a mortgage deed dated 
the 7th November 1896, The sum due 
under this mortgage was Rs, 200 together with 
compound interest at 2 per eent, In this 
seeond mortgage-deed it was stipulated that 
the monies due thereunder would be paid 
at the time of the redemption cf the firat 
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mortgage. Tha Courts below have granted 
the plaintiffs a desrea for redemption on the 
payment of Rs. 1,123, the monisa dua under 
the sesond mortgage being disallowad on the 
authority of Kesar Kunwar v, Kaski Ram (1). 

The Trial Court beld, on apparently very 
insuffisient grounds, that the seeond mortgage 
bad been execnted under undue ipfluenee. 
The Appellate QOourt, however, bases its 
desision solely on the Allahabad authority 
referred to abcve. 

The mortgagees have preferred this sesond 
appeal through Dr. Nacd Lal and in it they 
take exsep`ion to the rejestion of the obarge 
created by the sesond mortgage, Dr. Nand 
Lal has sontended that the law propounded 
in Kesar Kunwar v. Kashi Ram (1) is not 
sorreet, and haa also endeavoured to dis- 
tis guish that authority from the present | 
0:83, In the Allahabad ease, a3 ia the pre- 
sent one, there was an original mortgage fol. 
lowed by a second mortgage. There, howevar, 
in the sesond mortgage whish was for a sum 
of Rs. 95, it was stipulated that the sesond 
mortgage was to be first paid off and after 
that the original mortgage was to be redeem- 
ed, The mortgagor sued to redeem the original 
mortgage and tbe mortgagee pleaded the 
stipulation sontained in the sesond mortgage 
alleging that’ the sesond mortgage had 
not been paid off. The learned Jndges of 
the Allahabad High Court sonsidered that on 
the date on whieh this plea was raised any 
remedy the mortgages might have had under 
the sesond mortgage was barred, and on that 
ground desreed the mortgagor’solaim to redeem 
his mortgage without payment of the amount . 
due under the sesond deed, - With all defer. 
ence to their Lordehipe, we are unable -to 
aosept the proposition of law enuneiated by 
them. The mortgagee was in possession and 
time sould not ron against bim as a defendant 
ina redemption auit though it might have 
run against him bad he brought a suit for 
foreslosureon the sesond mortgage. The right 
subsisted although the remedy may have some 
to an and., We arə supported in this view 
by the authoritiss sited by Rustomjes in his 
L wr of Limitation at page 20 and Starling on 
Li nitation, page 144, 

The present ease is also distinguishable from 
th) Allahabad easa in that the sesond mort. 


ay 30 Ind Oas. 777; 37 A, 684 18 A LJ, 
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gage was redeemable at the same time as 
the original mortgage, a oiron mabansa thas 
the Oourts below appear to have lost sight of. 
Inthe Allahabad ease a suit by the mort. 
fagees on their sesond mortgage was main- 
tainable at any time within the period of 
limitation whereas in the present oase no 
suit by the mortgagee on the sesond mort- 
gage sould be maintained until the first 
mortgage had been paid off. - 

In these siraumatances, wa allow this 
appsal and modify the desree by diresting 
that the mortgagors shall pay a further sum 
of Re, 200 before the land san ba redeemed. 

We may note that the appellants originally 
slaimed a very large sum by way of interest 
on the sesond mortgage but they bave eon- 
fined their appeal to this Court to the prin- 
sipal amount, ¢. e., Rs. 200. 


The appellanta will get his sosis through- 
out, 


ZE GN, 8. 
Appeal allowed. 


ALLAHABAD HIGH. COURT. 
LETTERS Patent Appaat No, 61 or 1920. 
January 20, 1922, 

Present: —Sir Grimwood Mears, Kr., Chief 
Justice, and Justice Sir 

P. O, Banerjee, Kr. 
RAMESHWAR, DAY AL- PLAINTIFE 
ÅPPELLANT 
ersus 


B. MAHARAJ OHARAN Asp ANOTHER 


— DEFENDANTS— RESPONDENTS. 
Easements Act (V of 1882), 8. 43—-Permanent change 
—Additional burden on servient tenement—Easement, 
extinction of. 


A owned two houses, one a higger one and the 
other a smaller one. He had the prescriptive right 
to flow the dirty water of the drain of the smaller 
house on to the house of the defendant. He, 
however, constructed a privy on his bigger house 
and connected its drain with the older drain of 
the smaller honse and began to flow the water 
of both on to the defendant’s house. The de- 
fendant blocked up the drain completely, thus 
stopping the flow of.water of both. houses. A sued 
to have the drain opened: 

Held, that the plaintiff did not lose his entire 
right under section 48 of the Basements Act, ag 
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the additional burden could easily be reduced’ to 
its original limits by cutting up or blocking the 
connection between the new privy and the earlier 
drain, and that, therefore, he was entitled to 
a decree conditional on his severing the connection 
between them. [p. 644, col. 1] 

Harris v. Flower & Son, (1994) 91 L, T. 316; 74 L. 
J. Ch. 127; 21 T, L. R. 18, referred to, 


Latters Patent Appsal against a desraa of 
Mr, Justiee Walsh, dated the 5th August 
1920. 

The Hon’ble Syed Razı Alt, for the Appel- 
lant, 

Mr. Harnandan Prasad, for the Respond- 
ents, 


JUDGMENT.—We are of opinion that 
the daorsa of the lower Appellate Court 
must ba affirmed, because we are unable to 


“gee upon what prineiple it has been deaided 


that the statutory right whieh the plaintiff 
has as owner of house No. 2 to dissharge 
his wafer into the drain of the defendant’s 
house No. 3 has been extinguished. It is 
trug that the plaintiff was a wrong-doer 
when, having built on house No. 2, a new 
privy he sonnested that up with the drain 
whieh had hitherto sarried water from one 
privy alone in house No. 2 to house No, 3. 
The method by whieh he sonneeted up the 
new privy with the old drain was in ona 
sense permanent and in another sense not 
permanent, because it was eapable of being 
blosked or eut away ina very short time. It 
is slear law that if a man has, for instanee, a 
right to walk aeross a sertain field, he dosa 
not lose that right of walking asross that 
field merely besause he soomences to drive 
across it in a oarriage, that is, he is not 
penalised and deprived of his right of using 
the land by walking over it besause he has 
asserted and wrongfully exersised the right 
to pass over if in a sarriage. 

The remedy open to the owner of the 
servient tenement is to prossed against the 
person who slaims the wrongful enlarged user 
and on his refusal to desiat from his conduat 
to take proseedings for an injunetion. At 
one time it was thought that the right to 
aneisnt light could be lost by pulling down 
a building whieh had acquired a right to 
lighta and that the newly erested bailding 
did not have the privileges attashing to the 
ansient lighta in the previous building, 
That, however, is not law to-day, and indeed 
on this question of abandonment of ancient 
righta there have been several resent eases 
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mainly relating to light and air, The ange 
of Barris v. Flower & Son (1) is a ange in point 
on the question of abandonment. 

Reliance has been placed upon sestion 43 of 
the Indian Easements Act, but we question 
whether the permanent shange referred to in 
this sestion does not mean such a ehange a8, 
for instanse, the sonstrustion of a building 
with 12 or 14 large windo ws in place of three 
or four smaller ones. That is a permanent 
ehange in the dominant heritage and the owner 
of the servient tenement sannot reduse the 
burden without interfering with what 
undoubtedly was prior rights of the owner 
of the building, namely, to have light and air 
to the smaller number of buildings. If, there- 
fore, whatever steps the servient tenement oan 
take must nesessarily interfere with the lawful 
enjoyment of the original arrangement and 
the additional burden eannot be reduced, then 
his easement is extinguished. Here, however, 
the burden ean be reduced withont diffienlty 
to its original limits. The sonneetion 
between the new privy and the drain from 
No. 2 that passses into No. 3 ean be blooked 
up or eut away and the parties will, in 
all respeets, be reverted to their original 
position as it waa before the plaintiff wrong- 
fully connected up the new privy with the 
old drain, We, therefore, think that the 
deerse made by the Court of first instance 
whieh was affirmed -by the lower Appellate 
Court was a proper deeree and this appeal 
must be allowed. We accordingly set aside 
the deoree of the learned Judge of this Oourt 
and restore that of the lower Appellate Court. 
We direet the parties to bear their own 
eosts. 


pi, He 
Deeree set aside, 


ql} (1004) 81 L, T, 816; 74 L, J. Ch. 127; 21 T, L. 
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PATNA HIGH COURT, 
Orvit Revision No. 63 or 1921. 
May 26, 1921, 
Present :—- Mr, Justies Ross. 
BAUL DAS MISRA—PLAINTIFF— 
PETITIONER 
versus 
DIGAMBAR EKURL— Derunpast-— 
OprosiTE Party, 
Cause of action—-Admisston of defendant, effect ofm 
plaintif entitled to decree om admission, 
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Where the plaint discloses a cause of action and 
there is an admission onthe part of the defendant, 
and there is nothing to show that there is no cause of 
action, the plaintiff is entitled to a decree. 


Messrs. Suet] Madhab Mullick and Narendra 
Nath Sen, for the Petitioner. 

Mr, Abant Bhusan Mukherji, for the Op- 
posite Party. 

JUDGMENT,—The plaintiff brought a 
anit under seetion 9 of the Spesifie Relief 
Aet for reeovery of possession of a plot of 
land on the allegation that it belonged to 
him and one Haladhar, his unele; but 
that he alone had been in possession 
thereof and that he had been dispossessed 
by the defendant. 

The defense waa that Haladhar’s half 
of the land had been given by him to 
his daughter under whom the defendant 
holds, The Munsif dismissed the suit, 

It is selear on the admission of the de. 
fense that the plaintiff is entitled to pos- 
session of the eastern portion of the land 
It is obyeeted that no decree 
ean be given for reaovery of possession 
because on the admission cf the defendant 
there is no eause of astion, The question 
whether there is a sause of astion or not 
does not depend on the admission of the 
defendant The plaint diseloses a saure 
of astion and there is no finding that 
there is no eause of aetion. 

Another objeetion taken is, that diffeulties 
will arise in exeountinvg the desree. These 
diffieulties may be left to be ensountered 
when they do arise; buton the pleadings 
of the plaintif and on the admission of 
the defendant it is clear that the plaintiff 
is entitled to a deeree for reeovery of pos- 
session of the eastern portion of the land 
in snit as admitted by the defense. The 
possession of the defendant over the wes. 
tern half of the land will be maintained, 
This application is, therefore, allowed - with 
sosts, the desree of the Munsif is set aside 
and a deeree-in the above form is passed, 
Hearing fee one gold mokur. There wil] 
be no oosts of the original Court. 

X. HB. 
Application allowed; 
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ALLAHABAD HIGH COURT. 
Seconp Oivin Arrear No, 276 or 1920. 
January 24, 1922. 

Present:—Mr, Justies Lindaay and 
Mr, Justies Gokal Prasad. 

Rai Bahadur LalaHARNAM DAS-——-PLAINTIPE 
APPELLANT 


versus 
Musammait FAIYAZI BEGAM AND ANOTBER— 


Devandsntsa—REsPoxvENTs, 
Pensions Act (XXIII of 1871), s8, 1), 12 - Pension“, 
meaning of—Pension given in recognition of past 
services, whether transferable, 


The word “pension” in section 11 of the Pensions 
Act is used in the sense of a periodical allowance or 
stipend granted, not in respect of any right, 
privilege, perquisites or office, but on account of 
past services or particular merits or aa compensa- 
‘tion to dethroned princes, their families and depend- 
‘ents. [p. 645, col. 2,] 

Secretary of State v, Khemchand Jeychand, 4 B, 432; 
2 Ind Deo. (N. s ) 794, followed. 

An endowment consisting of the revenue of a 
number of villages was made by Emperor Akbar for 
the preservation of the tomb of a saint, 
Salim Chisti at Fatehpur Sikri, for the main- 
tenance of certain religious services and for 
the allowance of the descendants of the said gaint, 
Jn 1846 the Government took over the revenue of 
the villages and made arrangements for the preserva« 
tion of the tomb and the performance of the 
religious ceremonies and set aside a specified sum 
tobe applied in the maintenance of the saint's 
descendants who were declared to be pensioners of 
the Government entitled to draw their pensions in 
perpetuity from the Treasury ; 

Held, that inasmuch as the grant was made either 
in recognition of the past services of the saint or 
in acknowledgment of his particular merits the 
continuance of the pensions to the descendants was 
based on political considerations and as auch any ase 
signment of this pension was nulland void as pro- 
vided by section 12 of the Aot, [p. 646, col, 2.) 


Second appeal from a desision of the 
Distriet Judge, Agra, dated the 25th 
February 1920, 

Dr, Surendra Nath Sen and Mr, Narain 
Prasad Asthana, for the Appellant, 

The Hon’ble Syed Raza Als, for the Re- 
spondente, 

JUDGMENT,—The question we have to 
deside in this sesond appealis, whether an 
allowanee of Rs. 60 payable every.six months 
to the first defendant-respondent Musammat 
Faiyazi Begam is capable of assignment. 

The allowanse has been hypothesated twise 
to the plaintiff appellant, Harnam Das, under 
two deeds of the 18th June 1906 and the 
23rd April 1907, raspostively, The first of 
these desdy was oxaaated by the lady alons; 
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the sesond by herself, her husband and her 
son.. : 

The elaim was for Rs. 1,418-5 Qand the 
plaintiff mortgagee asked for a deeree 
enabling him to rasover the debt by sale 
of tha hyopothesated property. Admittedly, 
the qrestion before us has to be desided with 


‘referense to the language of sestions IL 


and‘ 12 ofthe Pensions Aot (Act XXIII of 
1871). ; 

Seation 11 Jays down that no pension 
granted or sontinued by Government on 
politisal sonsiderations, or on sesount of 
past serviees or present infirmities or as a 
compassionate allowanee 11 liable to seizure, 
attashment, or sequestration by proeess of 
any Oourt in British India, at the instanee 
ofa oreditor, for any demand against 
the pensioner, or in satisfastion of a deeree 
or order of any sush Court. And aestion 
12 enasts that assignment of pensions 
mentioned in sestion 11 are null and void. 
“ The allowanse in dispute is obviously a 

pension ” in the sense that it respresentsa 
money payable pericdisally otherwise than 
in respeot of a right, privilege, perquisite 
or offies. The hiatory of the fund out of 
whioh this allowanse is paid and to whieh 
we shall presently refer makes this quite elear, 

But the question remains whether itis a 
pension of any of the kinds mentioned in 
sestion 11 of the Aot, 

The Courts below have differed on this 
point, the First Oourt holding that the allow- 
anse did not fall within the ssope of 
ssstion 11, the lower Appellate Court being 
of opinion that it did. In the well-known 
ease of Secretary of State v. Khemchand 
Jeychand (1) the Bombay High Oourt 
gave a definition of the pensions deseribed 
in sestion i! whish has been sasepted by 
other High Courts ineluding our own, The 
aasa is reported in Secretary of Stata v, Khem- 
Chan? Jeychand (1) and at page 486 the 
learned Judges say as follows :— 

“In our opinion, the word ‘pension’ in 
sestion 11 is n&ed in ita ordinary and woll- 
known sense vis,, that of a periodioal allo wanes 
or stipend granted, not in respeet of any 
right, privilege, perquisite or offise, but on 
assount of past serviees or partienlar marits 
or as oOmpensation to dethroned priness, 
their families and dependants’. The history 


(1) 4 B, 432; 2 Ind. Boo, (N. s.) 794, 
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of the ‘grant in this case is that it was 
made by tbe Emperor Akbar for tbe support 
of the deseendants of Sheikh (or Shah) 
Salim Obiebti, the famous saint whose 
mausoleum at Fatehpur Sikri is one of the 
most renowned buildings in Northern India. It 
appears that in the year 1569 Akbar visited 
the saint who waa then living at the plase 
ealicd Sikri. It is said that Akbar, who 
was abildless at the time, besought the 
prayers of the saint and in sonsequense of 
a suggestion made by the latter, sent his 
wife to reside at Sikri wherein the follow- 
ing year she gave birth to a son Salim, 
‘who was afterwards known 4s the Emperor 
Jahangir. | 
This event led Akbar to found a new sity 
on the spot, Fatehpur Sikri, where he 
resided for a considerable period. It was 
here that Akbar, after the death of Sahm 
Chishti, caused the famous eenotaph to be 
ereated and in order to provide for its 
maintenanes he made an endowment aon- 
sisting of the revenue of a number of villages. 
This fund was to be devoted not only to the 
tha tomb bat also to the 
n religious servises and 
the provision of an sllowanse for the saint’s 
‘dessendants of whom the defendant, Faiyazi 
Begam, is admittedly one. 
In the year 1846 the British Government 
- of the day passed sertein orders regarding 
the manner in whish the endowment fand 
shonld be administered ; these are sontained 
in a letter from the Seeretary to Govern- 
ment, N. W. P., to the Officiating Seoretary 
to the Sadr Board of Revenue, No. 3346 of 
1846, dated the 14th August 1246, a copy 
of whioh is on the record, From this if 
would appear that prior to that date the 
persons sharged with the administration of 
the fand had been exersising a right of 
management over the villages the revenus 
of whieh had been assigned for the endow: 
ment.. f 
It was desided that this arrangement 
should not oontinve as sətflomənt had been 
made by the Government with the pro- 
prietors and it was directed that in fature 
the revenue should be paid into the 
Government Treasury and the fund applied 
ander the supervision of the Collestor in 
aseordance with the instructions sontained 
in the letter. In this letter if was -de- 


slared that] the tomb.of) the Saint was 


preservation of 
maintenanse of sertal 
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a national arehitestural monument whieh 
it was the duty of the Government to 
keep in repair, and a portion of the’ fond 
was: definitely allotted for that purpose. 

Instrostions were next given for the 
disbursement of a definite portion of the 
fund to meet the sost of the religious 
seremonies for whieh the Emperor had 
provided, - 

And, lastly,-a spesified amount was set 
aside to be applied in the maintenanse 
of the sairt’s deseendants regarding whom it 
waa deslared that they were pensioners of the 
Government entitled to draw their pensions 
in perpetuity from the Treasury. It was 
laid down that they were to be registered 
and treated as sush, and we understand 
that this arrangement eontinues to the 
present day and that the pension to whieh 
Faiyazi Begam is entitled, as one of Salim 
Chishti’s deseendants, is paid out as dirested 
in the letter to whieh we have just refer- 
red. 

On this statement of the fasts ib is not 
to be doubted that the Goyernment in 1846 
same to the desision that it was just and 
politie to sontinue the grant of the land 
revenue whieh Akbar had assigned for the 
purposes indisated above, and we agree with 
the learned Distriet Judge that the son- 
tinuanee of the pensions to the dessendants 
of the saints was based upon what may 
fairly be called political sonsiderations. This 
being so, the pension now in dispute is one 
of those mentioned in sestion ll, and ig 
clearly within the definition laid down by 
the Bombay High Court for the grant was, 
without doubt, originally made either in 
resognition of the past servises of Sheikh 
Salim Chishti or in acknowledgment of 
his partieular merits. 

It follows, therefore, that the assignments 
of the pension to the plaintiff. appellant 
upon whieh he founds his elaim in the 
present suit are null and void as provided 
by sestion 12 of the Ast, The only other 
plea taken in the memorandum of appeal, 
viz. that in any sase the plaintiff abould 
have been given a simple money:deesree isg 
unsustainable. Such aelaim is barred by 
limitation. A 

We.dismiss the appeal with oosts to the 
respondent ineluding fees in this Court on the 
higher seale, 


i J Py Appeal djemisged, ` 
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LAHORE HIGH COURT. 
SECOND O1vIL ArrraL No, 1283 or 1920, 
Ostober 26, 1921. 
Present; Mr, Justise Seott-Smith, 

JAI GOPAL, anus, AND JAI DAYAL, minor, 
TAROVGA JAI GOPAL —Derenxpants— 
RespoxDeaTs 
Versatis 
MUHAMMAD BAKHSH AND oranes — 
PLALATIFES—-M AULA BAKHSH AND orge:s 


— DEF NDAN T3 — RESPONDENTS, 
` Limitation Act (IX of 19083, Sch. I, Art, 120— 
-Wakf—~Alienation—Suit for declaration—Cause of 
action Appeal, second—Finding of fact, 


Certain land which formed part of a graveyard 
‘was brought under cultivation from time to time, 
and eventually defendants purchased certain por- 
tions of it. In 1915 the defendants prevented 
certain masons who wanted to repair some old 
tombs standing on the land from going on to the 
land. In 1919, the plaintiffs, on behalf of the 
Muhammadan community, brought a suit for a 
declaration that the land was wakf and also prayed 
for an injunction prohibiting the defendanta from in- 
terfering with the plaintiffs’ user of the land as a 
graveyard, It was contended that the suit was 
‘barred by time: i 

Held, that, in spite of the fact, that portions of the 
land in dispute had been brought under cultivation 
there had been no active interference with the 
plaintiffs’ user of the land till 1915, and that, 
therefore, the sait was within time, 

A finding that certain land is a graveyard is one 
of fact, and cannot be challenged in second appeal. 


Second appeal fram a deerce of tbe 
Distrist Judge, Jhang at Sargodha, dated 
the 29th Mareh 1920, affirming that of the 
Mansif, Firat slass, Ohiniot, District Jhang, 
dated the 29th November 19.19, 

Pandit Sheo Narain, R. B., for the Appel- 
lants, 

Mesers. Aetze Ahmad, Zafarulla Khan, 
and Nice Ali, for the Respondents, 

JUDIMENT.—The lower Oourte beve 
given plaintiffs a dearee deslaring that the 
land in suit, 33 kanals, 2 m-rlas in area, ia 
a graveyard and wakf, They also direoted 
that a perpetual injunstion should issue 
against defendants Nos, 1 and 2 that tcey 
should not interfere with the plaintiffs’ user 
of the land in suit as a graveyard. From 
this decree defendants Nos. 1 and 2 have 
filed a seeond appeal to this Court. 

Pandit Sheo Narain. on behalf of defend- 
ants Nos. 1 and 2, has addressed elaborate 
arguments to the Oourt with the objest of 
ab. ving that the lower Courts finding that 
the land io dispute isa graveyard i3 errgaeons, 
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He has referred in detail to the entries in 
various settlements regarding the land and 
has pointed out that on one oeeasion the 
whole of it was entered as a graveyard and 
on anvther only 8 kanals, 7 marlas, the reat 
of the land being shown as banjar kadim. 
Subsequently, 8 kanals, 7 marlas were shown 
asa graveyard, part of the remaining land 
as banjar and a small area of 5 kanals, 7 
marlos as under sultivation. It is alear 
that the land has been differently deseribed 
at different Settlements as also in the 
jamabandts; but these entries have been taken 
into ecnsideration by the lower Courts, 
There was also a loeal enquiry and human 
bones were dug up from various plases in 
the land in dispute, and there are admittedly 
three old tombs standing. Considering the 
entries in the papers and the presenese of 
human bones and of tombe in the land as 
well as the oral evidenee, tha lower Oourts 
have eoneurred in bolding that the whole 
of the land in dispute is a graveyard. The 
finding ia one of fast, and, however errons- 
ous or perverse this finding may be, this 
Cuurt-eannot interfere on sesond appeal. I, 
therefore, hold that the finding that the land 


‘in dispute is a graveyard is sonelusive. 


The only other point argued by Pandit 
Sheo Narain was, that the suit was barred 
by tice. He expressly gave up the argu- 
ment that it was barred by the rule of 
ves judicata. His sontention that the snit is 
barred by time is based upon the fasts that 
portions of the land have, from time to time, 
been under sultiyation and that in the Settle- 
ment of 1904-05 no part of the land is shown 
as a graveyard, 6 kanals, 18 marlas being 
entered as euitivated and the remainder 26 
kanals, 4 marlas as banjar kadim, He saya 
that the eultivation of part of the land in 
this way was an infringement of the plain- 
tiffs’ right and that time began to run against 
them at all events at the Sattlement. Now, 
there san be no doubt that the whole of the 
land has not in resent years or for many 
years past beeh used asa graveyard. It is 
also elear that parts have from time to time 


-begn eultivated. The plaintiffs might very well 


have disregarded the fact that parts of theland 
were eultivated s9 long as their rights wore 
not astively interfered with. There was an 
astive interference in 19:5 when it appears 
from the judgment of the lower Appellate 
Qourt that certain masons entered upon 
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the land in order to repair the old tombs 
and were interfered with by the defendante, 
This was an overt aot whieh interfered with 
the plaintiffs’ right of user, but there is no 
evidense to show that their rights were 
astively interfered with before that ossasion. 
In my opinion time did not begin to run 
against the plaintiffs antil 1915, and the 
action of the defendants in that year or in 
the following year, when the previous suit 
wag sompromised, gave them a oause of 
astion to bring the present suit. I hold 
assordingly that the present suit is not 
barred by time and dismiss the appeal with 
ooats. 

Z, K, 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Freet OiviL APPEAL No, 166 of 1919, 
(Cosnecrep Wiru Frast APPEAL No. 177 

oF 1919), 
January %4, 1922, 
Freseni :—Mr. Justies Rafique and 
Mr, Justice Lindsay, 

Lala RAM CHANDRA SARUP 
~— D EYENDANT-— APPELLART 
versus 
Srimati KIRPA DEVI—Prautire 
sem RESPONDENT, 

Agra Tenancy Act (II of 1903), s. 164—Suit for 


profits—Lambardar-——Negligence — Non-realization of 
decree, effect of —~Interest, proper rate. 


Where a Lambardar makes collections to the 
extent of 76 per cent, of the gross rental, and 
for the rest brings suits and obtains decrees against 
defaulting tenants, he acts like a prudent Lambar. 
'dar, and the mere fact that some of the decrees 
‘cannot be realised, cannot constitute negligence 
on his part, and in such & case the co-sharers are 
entitled to their shares on the basis of actual 
‘collections. [p. 649, col. 1.] 

Ina suit for profits interest at 12 per cent, is a 
proper rate tobe allowed and it should run up to 
the date of realisation, [p. 649, cols, 1 & 2.] 


First appeal from a deoree of the Assistant 


Golleator, First Clase, Meerut, dated the lOth 
of January 1919, 


t 


Mr, Nihal Ohand and Dr. Katlash Nath 
Katu, for the Appellant, 

Dr, Surendra Nath Sen and Mr, Kailash 
Chandra Mital, for the Respondent. 
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JUDGMENT. —The two Appeals Nos. 166 
and 172 of 1919 are eonnested and arise out 
of a suit brought by Musammat Srimati 
Kirpa Devi against Lala Ramehandra Sarup 
for ihe resovery of her share of the profits 
for the years 1320 to 1322 Fasli. The cuit 
was instituted in the Court of the Assistant 
Collestor of Meerut on the 3lat July 1916 and 
it waa alleged by hor that the defendant 
Ramoshandra Sarup was the Lambardar of 
the village Shadela and had been negligent 
in colleeting the rents and, therefore, she was 
entitled to rescver her abate of the profits 
on the gross rental and not on astual realisa- 
tion, She claimed Rs. 7,146.0.4 whieh sum 
insluded interest also, The elaim was 
resisted On various pleas. It was urged on 
behalf of the defence that there was a 
written agreement exesuted between the 
rerties on the 3lst Desember 1914 under 
whish all dispnfes outstanding between them 
wera to be desided by one Babu Maduendan 
Dayal, and that as the greater portion of the 
elaim relates toa period antesedent to the 
Slat Desember 1914 the elaim of the plaintiff 
faile, It was farther urged that, as a matter 
of faat, Ramehandra Sarup had referred not 
only the question of theamount of the share 
of profits due to the plaintiff, but other 
matters outstanding between her and himself 
to the arbitrator, who was oonsidering the. 
points in dispute when the plaintiff rushed 
into Oonrt with the present suit, The 
defendant olaimed a large amount on aesonunt 
of village expences and stated that, under the 
agreement of the 3lst Desember 19:4, no 
interest was to be sharged by either party on 
any acsount. The learned Assistant Collestor, 
assepting the plea of the defense based upon 
the agreement of the 3lst Desember 1914, 
referred the dispute to Babu Madzusndan 
Dayal. For some reason the arbitrator did 
not deside the ease and sent bask the file to 
the Court. The ease was tried and evidense 
was resorded, The lower Court passed 
a decree in favour of Kirpa Devi for 
Rs. 5,018-13-9, allowing her interest at the 
rate of 12 per cent. per mensem up to the 
date of the institution of the suit and 6 per 
sent, per annum pendente lite and afier the 
deeree until such time as the deeree was 
realised. 

Both parties have aome up in appeal before 
us. The appeal of Ramokandra Sarup is 
No. 166 of 1919 and that of Kirpa Devi 
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No, 177 of 1919, We shall dispose of both 
- the appeals by this judgment. 

It is aontended on behalf of Ramebandra 
“ Sarap that the lower Court was in error in 
desrceing the elaim of the plaintiff on gross 
rental and not on actual aolleetions, It 
appears from the evidense on the resord 
that Ramehandra Sarap made all attempts 
that a oareful Lambardar donld make to 
realiso rents, The amount of the astual 
sollections shows that he realised 76 per sent. 
With regard to the rest le brought suits and 
obtained deorees against defaulting tenante, 

It is urged on behalf of Kirpa Devi that 
the suits were brought too late and that 
hardly anything or nothing at all has been 
realised on the deorees, 

We have examined some of the desrees on 
the resord and we find that the eharge of 
delay against Ramebandra Sarup is without 
any foundation, Astothe realisation of the 
decrees, we find fromthe report of the kurk 
Amin that he onee prooseded to exesute the 
desreea but fonnd several judgment-debtors 
absent, and in some eases there was nothing 
to attash. The fact that some of the deeree 
sannot be realised is no fanit of the 
Lambardar nor ean it be said to eonstitute 
negligense, We arr, therefore, of opinion 
that no negligence of the Lambardar in the 
sollestion of rents bas been proved by Kirpa 
Davi and that the desree in her favour should 
preceed on the basis of astual sollestions. 

The next point urged by the learned 
Counsel for Ramehandra -Karup ir, that his 
elient was not a Lambardar for 1320 Fasli 
and that he solleated rente of that year to the 
extent of hia share only. He should nof, 
therefore, be made to pay anything on ascount 
of the share of Kirpa Dayi, There is ro 
forse in this argument as his own prinaipal wit- 
nese, Phundan Lal, deposes that Ramehandra 
Sarup made scollestions in the entire village 
for the year 13:0 Fasli, 

The next objeation to the deeree of the 
Court below is dirested to interest. The 
objection is taken on the basia of the agree- 
ment of the 3lst Desember 1914. There is 
no foree in the objection, That agreement 
is no more in foree between the parties. 

There is also an objestion with regard to 
interest on behalf of Kirpa Devi in her Appeal 
No, 177 of 1919. She eontends that12 per sent. 

“per annum should have baen allowed to her 
til]-the date of the realisation of the deeretal 
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amount. We find that thatis the proper rate 
in a ease like the present and that her objea- 
tion must prevail. 

For Ramehandra Sarup it is further son- 
tended that he should have been allowed 
sosts of the repairs ofa well and of a havels 
and other items of village expenses detailed 
by him in his written statement. We find 
that the items in question hawa not been 
proved by any reliable svidenes, In our 
opinion he should ba allowed Lambardari 
dnes and 5 per sent. on the aetual sollestions 
for village expenses. 

There is one more objestion to be notieed 
and that is on behalf of Kirpa Devi in 
her sppeal, She says that her share of 
the profits for 1317-1319 Fasli should 
also be deereed to her on the ground that 
it was eollested in 1820 Fasli, As we 
are going to desree her slaim on the basis 
‘of actual sollestions, this objection has no 
foree. 

The result of our findings is that the 
plaintiff, Musammat Kirpa Devi, should get 
a desrea for her share of prets on the 
basis of actual sollestions for the years in suit 
together with 12 per sent, per annum interest 
from thedate that each instalment fell due 
to her up tothe date of the realisation of 
theamount. The defendant, Ramchandra 
Sarup, will get Lambardari dnes and 5 per 
sent. for village expenses on the astual solles- 
tions. The acsount, therefore, stands thus, We 
take the statement prepared by the patwart 
as the basis of actual eollestions. Taking 
that paper as our basir, we find that the 
following suma are due to Kirpa Davi, namely, 

for 1320 Fasli ww. Ra., 1,292.3.10 

„ 1821 Fusk er 578.8.0 

„ 1822 Fasli ve œ 1,370.00 
There are the net amounts. We haye 
dedueted the Lambardari dues and the 
village expenses. The total of these amounts 
somes to Rs, 3,240 11-10. We, therefore, 
modify the deoree of the Oourt below and 
desres the slaim for the plaintiff, Kirpa Devi. 
for Rs. 3,240 11 10 with interest: at 2 per 
sent, per annum from the date of sach kest up 
to tke date of the realisation of the amount. 

Costs are allowed to parties of both the 
Courts in proportion to failure and suoeess 
including fees in this Jourt on the higher 
seale. 

N, H, 

Decree modified, 
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OALCUTTA HIGH COURT. 
Apprat FROM Ornar No, 217 or 1919. 
July 15, 1921, 
Present:—Justise Sir N, R. Ohatterjea, Kr, 
and Mr, Justies Panton. 
RAM KANAI PAL AND OTHERS —- 
PeriviowEsS—APPELLANTS 
| varsus 
PURNA GHANDRA alias JONHSWAR 
PODDAR AND otanes—-Dsreadants 


; — Opposite ParTiRs-— RESPONDENT !. 

Attachment of decree before formally drawn up, 
validity of—Date of decree—Civil Procedure Code (Act 
y of 1998), O. XX, r. 7, O. XXI, r. 53. 

When a decree is signed ib relates back to the 
date of the judgment. It is in existence on the 
date of the judgment except for certain purposes 
(such as the computation of the period of limita. 
tion prescribed for an appeal). [p. 652, cols, 1 & 2.1 

Mungniram Marwari v. Gursahat Nand, 17 O. 347; 
161. A. 195;18Ind Jar. 449; 5 Bar. P. O. J, 468; 8 
Ind. Dec. (x? s.) 770 (P. C.), referred to. 

Under a judgment passed in a suit for parti. 
tion, one M. obtained certain immoveable properties 
in his share and was held entitled to certain sums 
of money (as owelty money: from certain persons, 
Before the deoree was drawn up and signed a 
ereditor of M. applied for attachment of the 
money portion of the decree, and on the day 
following the Court sent the notice of attachment 
attaching the decree. Objection was made (1) 
that there was uo decree which could have been 
attached and (2) that at any rate the attachment 
being of the decree (ie. the whole decree) was 
bad as the decree related in part to immoveable 
property, the procedure prescribed for attachment 
of which had not been followed: 

Held, (1) that there was a decree in favour of M. in 
the ordering portion of the judgment though the 
formal decree was not drawn up and signed; and 
[p. 652, col. 2.] 

12) that the notice, in so far as it directed the 
attachment of the other portion of the decree no 
doubt must be treated as ineffectual, but that did 
not affect the attachment of the decree in so far as 
it awarded a certain sum of money, [p. 652, col. 2.] 


Appeal against an order of the Officiating 
Subordinate Judge, Seaond Oourt, 
dated the 12th May 1919.. 

FAOTS appear from the judgment. 

Dr. Sarat Ohandra Basak (with him, Baba 
Debendra Ohandra Pal), for the Appellants — 

-The fasts of the ease shortly are these. O a 
Mathuranath Poddar bronght a suit fer 
partition against his oo-sharers and: obtaired 

-eertain immoveable properties and sumo of 
money whieh fell in his share and for 

-whieh a preliminary deerse was passed. 
The judgment in the suit was passed on the 
18th Desember 1917 and the decree was 
drawn up on the 9th Deoemb:r 1918, 
After judgment was passed, the respondents 
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sought to attash the money deereed in 
Mathuranath’s favour. The notiee of attach- - 
ment was issued on 2nd Ostober 1918 but 
it was returned as the deeres was not yet 
drawn up. They again applied. for attash- 
ment of the desree on 25th November 
1918 and the notiee was kept filed in Court. 
On ‘27th November 1918 Mathuranath 
assigned all bis interest in the subjeat- 
matter of the suit to the present appellants. 
We then applied for substitution The 
respondents also applied for being substitut- 
ed as attaching ereditors and olaimed pre: 
ferenes over us. They also questioned the 
bona tides of the assignment in our favour. 
Their applisation has been granted and 
their objestions have also been uphbe'd by 
the Court below.. We then appealed io this 
Court and the case was remanded, Ib has 
been found by the Oourt below on r mand 
that our assignment was valid and bon: fde. 
My submission is, that at the time of the 
assignment in our favour by Mathuaranath 
there was no subsisting desres. The desree 
was passed on 9th Desember 1918. The 
assignment was effested on 27th November 
1918. There was no deeree at that time, 
There was only the judgment in the suit 
and so long as tbe deeree is not drawn up 
nothing aunld be attashed. Refers to sestion 
60, and Order XXI, rule 53 of the Code of 
Civil Prosedure. My next eontention ia, 
that there was no proper attashmert at 
all. The deersce obtained by our assigror 
was for immoveable properties as well as 
for oertain sums of money. They sought 
to attach the entire dearee. I sabmit 
that is bad in law besanse the proeedure 
for attashment of the deorae other than 
for money or a mortgage-deoree is diferent 
and was mat followed in this ease. There- 
fore, the noties, in so fer as it direoted 
the attaehment of the other portion of the 
desree exeepting the money, is ineffeetual 
and, therefore, the notie was not legal 
and there sould ba no lawful attachment 
under the same. Under the eireumatances, ` 
there having been no deeres at all at the 
time of the assignment and the attaeh. 
ment not having been obtained assording 
to the procedure preseribed by law, I 
submit the respondents eannot have the prop- 
ertiea whieh have been found to bave 
been assigned bona fide and validly to us, 


- Babu Gunada Oheran Sen (with him Babu 
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Sarat Ohandra Dutt), for the Respondents.—~ 
As regards the first question raised as to 
whether there was a deores at the time 
of the assignment I submit there was a 
desree, The final judgment was passed 
on 19th Desember 1917. Ino assordanse 
with that judgment Mathura Nath besame 
entitled to eertain properties and aartain 
sums of money. A desree:is nothing but 
the formal expression of an adjudisation 
whisb, so far as regards the Court ex- 
pressing it, oonelusively determines the 
rights of the parties with regard to all 
matters in sontroveray in the suit. Refers 
to the definition of “deeree,” seation 2 (2) 
of the Oode of Oivil Prosedure. Therefore, 
I submit the deeree was there in the 
judgment though not in a formal way, 
Refers to Mungntram Marwari y. Gursahut 
Nand (1), Order XX, rule 7, Civil Proseduye 
Oode. As regards the sesond point, I 
submit the -notiee, in so far as it relates 
to attaehment of the money, is perfeetly 
legal and effective. I submit the Court 
below was rigbt in the judgment he has 
arrived at. 

Dr, Sarat Ohandra Basak, replied brit fly. 

JO DGMENT.—This appeal is against an 
order directing the respondents to be sub- 
stituted as attaehing deeree-holders uncer 
the following siroumtanses. 

It appears thatone Mathura Nath Poddar 
obtained ‘a preliminary deeree . in a suit 
brought by him for partition against Lis 
ec-sharers, Under the judgment in that 
ease, the plaintiff, Mothura Nath, obtaived 
oertain immoveable properties in his share, 
and was held entitled to sertain sume of 
money (as owelty money) from five persons, 
This judgment was passed on the I*th 
‘Desember 1917. Thera was consideralle 
` delay in drawing up the deeree. As a 
‘matter of fact, the deres was not drawn 
up and signed antil the 9th Desember 
1918. After the judgmert had been de- 
livered, the respondents applied for attach: 
ment of the money portion of the desree, 
and notice of attashment was isaned on 
‘the 2nd Ostober 1918, it was returned 
on tbe ground that the deeree had not 
been prepared at that time. 
sation was made again on the 25th Novem- 


* (1) 17 C. 347; 16 I. A. 195; 18 Tod. Jur 449; Š 
Sar. P. Qd, 463; 8 Ind. Des. (N. 8.) 770 a V 
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ber 1918 by the respondents for attashment 
of the desree. Oa the next day, the 26th 
November, the Court sent the notise of 
attashment and this time the noties was 


kept on the file in order that the deeree 


might be attaehed after it was made. On 
the next day, 27th November, the judgment- 
debtor, Mathura Nath, assigned all his interest 
in the subjest.matter ofthe suit, inslading 
the moneys whieh Mathura Nath was to 
get from his five oo-sharere, to Ram Kanai 
Pal and others, the appellants bafore ui. The 
desree was not prepared and signe? natil the 
9th Desember 1918, 

The assignees, Ram Kanai Pal and other, 
applied for being substitued in the plage of 
Mathura Nath. Tho reiponieats, Sinanda 
Obandra Pal and others, also applied for 
baing substitated as attashing ereditora and 
they contended that, as attashing ereditors, 
they were entitled to have preference over 
the assignees. They also impugned the 
assignment itself as not being bona fide, 

The Oourt below held that the attaeh- 
ment was valid and dirested the respondents 
to be substituted as attashing desree-holders, 
The assignees appealed to this Cour‘, and the 
case was remanded to the Court below fora 
finding as to the bona fides of the assignment 
in favour of Kam Kanai Pal and others. 
The Oourt below has some to the finding 
that the assignment was a bons fide one. 

The frat question for sonsideration, 
therefore, is, whether there was a valid 
attashment of the deeree prior to the assign- 
ment in favour of Ram Kanai Pal and 
others It is eontended on behalf of the 
appellant that, under seation 60 of the 
Oivil Prosedure Oods, it is only saleable 
property (with sertain exceptions) whieh 
gan be attashed, that Order KAI, rule 53 
says that where the property to ba attaeshed 
is a decree, it shall be attached in a partieular 
manner, that the ordering portion of a 
judgment merely states the eonelusion at 
whish the Oourt arrives and is not a deeree, 
and that so long as the desree ia not drawn up 
and signed there is no desres whieh oan be 
attashed, But the final judgment in the parti. 
tion suit was passed on the 18th Desember 
1917, under that judgment Mathura Nath 
besame entitled tc eertain properties and to 
sertain sums of money (as owelty money) 
from the defendants; the judgment not 


.only gave the sonelusions arriyed at by the 
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Oourt, but alao gave direstions. He, there- 
fore, obtained the cesreeon that day though 
the formal deereé was drawn npand signed 
later on. 


In the ease of Mungniram Marwari v, 
Gureahat Nand (1) eertain prosesedings taken 
by the guardian of a minor were sought to 
be set aside on the ground that the minor 
had not been properly represented by the 
guardian as the oertifieate of guardianship 
had not been issued to him though the 
Court had appointed him guardian. The 
Judisial Committees observed (See pages 356- 
357) ‘their Lordships are of opinion that 
when the Oourt makes that inquiry, and 
eomes to a desision that the applieaticn 
should be allowed, thatis doing all that 
is substantially necessary in the matter ; 
and when the ordor is made that the appli- 
sant shall have his sertifieate, the applicant 
really then obtains his eertificate, All is 
done at that time whieh is neeessary to 
show that he is:the person who should bave 
the eertifieate. He, then, by getting that 
order, substantially obtains the sertifieate, 
although the officer of the Court, whose duty 
it would be to draw up the sertifisate, and 
prepare it for the signature of the Judge, or 
the seal of the Oourt to be attached to it, 
may not do that for some time afterwards, 
on aceount of the eourse of business or 
the party not applying to him for it, 
When a man obtains an order for a oertificate 
he does in substanee comply with the terme 
of this Ast, in the same way as when a 
person has the judgment of the Court that he 
shall have a desres in his suit it may be said 
that he then obtains his dearee. The deeree, 
- when it is drawn up afterwards, relatas baek 
to that time ; and so would the sertifisate in 
this ease -relate bask ; and the terms of the 
Ast that te shall have obtained sneh serti- 
fieate ara somplied with.” We think the 
observations may be applied to this ease, 


Under Order XX, rule 7 of the Civil Pro- 
eedure Oode the desree is toebear the date 
of judgment, though the dssree may be 
signed subsequently. it is trne that the 
deeree-holder has to pay stamp duty under 
the Stamp Aob bafore the dearee oan be 
drawn up But upon the payment of the 
stamp the deeres is drawn up and signed, 
When it is signed it relates bask to the 
date of.the judgment, The deeree, therefore, 
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is inexistenea on the dateof the judgment 
execpt for certain purposes (sush as the som: 
putation of the period of limitation pres- 
sribed for an appeal which is to ba eomputed 
from the date on whieh the deorse is signed). 

We think, therefore, -that there was a 
deorea in favour of Mathura Nath in 
the ordering portion of the judgment 
though the formal desres was not drawn up 
and signed until the 9th Desember 1918 
afier the neeessary stamp-duty was paid. 
It may be mentioned here that the oon- 

veyanse obtained by the assignees themselves 
profeased to tranafer the decree, and the rights, 
and interest of the judgment-debtor in the 
partition euit, 


it is next eontended on behalf of the 
appellants that the desree obtained by 
Mathura Nath was for immoveable proper- 
ties as well as for oertain sums of ‘money, 
and the notiss having dirested attashmoent of 
the deeree (č, e., the whole desree) and the 
attachment having been made assordingly, 
was bad besause tae prosedure for attaeh- 
ment of a deerae other than a desree for 
money or a mortgage deeres, is different 
and was not followed. Bat the decree- 
holders applied for attashment only of 
the money portion of the dearee, and they 
do not slaim any right on the basis of 
attashment of any other portion of the 
deores. The notise, in so far as it direeted 
the afttashment of the other portion of 
the deeres no doubt must be treated ag 
ineffeatual, but that does not affeet the 
attachment of the desrea in so far as it 
awarded serfain sums of money to Mathura 
Nath. 


The attashing deeree-holders, however, 
slaimed the monies payable to Mathura Nath 
by three only out of the five judgment. 
debtors. The Oourt below was, therefore, 
wrong in diresting the attaching deeree- 
holders to be substituted in respest of the 
desree which directed the payment of monies 
by the judgment-debtors (meaning thereby 
all the judgment-debtors) to Mathura Nath. 
The order of the Oourt below will, therefore, 
be varied by ordering that the attaching 
deoree-holders will be substituted in respost 
of the deerea in so far as it dirests payment 
of the sums by Gopal Chandra Poddar, Rai 


Mohan Poddar, and Kali Kamar Poddar, 


(now represented by Kamini Kumar Poddar 
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and Akshoy Kumar Poddar) to Mathura Nath 
and that the assignees Ram Kanai Pal and 
othera will be entitled to be subatitnted in 
respest of tho rest of thea desree. In other 
respasts, the order of the Court below will 
be sonfirmed. No order as to coats, 

N. H, Decree varied, 


ALLAHABAD HIGH COURT. 
SEcosp Oivin Appear No. 873 oF 1920. 
January 17, 1922. 
Present:—Mr, Juaties Stuart. 
ABHBY SINGH- PLAINTIFF 
APPELLANT 
versus 


HiMTA— DEFENDANT —RESPONDENT. 
Hindu . Law—Gift—“Bahamah wajah,” meaning of 
— Absolute estate, 


A Hindu, who had only a widowed daughter- 
in-law and a widow of his deceased grandson, 
gifted his whole property to two persons A, and 
H. On bis death A. and H. gifted a portion of the 
gifted property in favour of the daughter-in-law 
saying that they gave her the property “bakamah 
wajah” ; 

Held, that the gift to the daughter-in-law was a 
gift of full proprietary rights and that the words 
“bahamah wajah” meant with all rights. 


Sesond appeal from a desision of the 
Arita Judge, Meerut, dated Sth May 
1920. . 

Mr, Mohanlal Sandal, for the Appellant. 

Mr. Harnandan Parsad, for the Re- 
spondent, 

JUDGMENT.—Jawahra (ujar exesuted, 
on the 29th of May 1911, a deed of gift 
of his whole property in favour of Abhey 
Singh and Hardeo. Jawahra’s son Niadar 
was dead. Hig grandson Munshi was dead. 
Niadar’s widow, Musammat Makhro, and 
Munshi’s widow, Musammat Hosheyari, were 
alive, Jawahra had no direst heirs, Hie 
property was property whieh he sould 
transfer in his life-time as he wished. 
Mahro aud Hosheyari sould not prevent 
his transferring this property. Abhey Singh 


and Hardeo obtained somplete propristary - 


title under the deed of gift, but after some 
protestations from Mahro they exesnted a 
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-deed of gift of €/28ths of the property in 


her favour. They gave her this property 
‘“bahamah wajah”, words whieh mear, 
literally, “with all eauses,” but which ean 
only be taken to mean “with all rights”, 
She obtained complete partition of her 
share. The question in appeal ie, whether 
Mahro had absolute proprietary title in 
the 9/28ths or only a life interest, The 
learned District Judge has found that she 
had eomplete proprietary title. Little is 
to be gained by examining what was 
desided in other oases of grants to women. 
The parties are Guojars. Their views as 
to the proper nature of a woran’s title 
in land are not nesessarily the sams as 
the views of other eastes, As I read the 
deed of gift of the 29th of July 1911, 
the interpretation oan only be that the 
gift to Mahro was a gift of full proprietary 
rights. The words mean nothing else. It 
is to be noted that Mahro had no elaim for 
maintenanes against Abbey Singh and 
Hardeo and, farther, that Mahro was in no 
position to eontest the transfer by Jawahra 
to Abhey Singh and Hardeo. As she had 
no slaim on her donors for maintenanse 
and as she could not asaueeoessfully assail 
their title, there was no reason for them 
to provide her with maintenanea or to 
give her anything. For reasons whish 
have not been established, they evidently 
desired to make a settlement upon her. 
It is to be noted they made no settlement 
upon Hosheyari. They were elearly asting 
under no compulsion and not besause they 
were under an obligation to maintain 
Mahro. In these oireumstances, I see no 
reason why the deed which  effeated 
the transfer should not be interpreted 
acoording to its literal meaning, and, 
when it says that they give property, why 
the words should not be taken to mean that 
they give full proprietary rights in the 


property. Taking this view, I dismias this 
appeal with soste, 
H, H, Appeal dismissed. 
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PUNA V. LAXMANPRABAD, 
NAGPUR JUDIOJAL COMMISSIONERS 
COURT, l 
Secowp Oivin Appsat No. 321 or 1921, 
February 20, 1922. 
Present:—Mr. Batten, J, O. 
PUN A—Prarintive —APPELLART 
Tarsus 
LAXMANPRASAD —DEFSNDANT— 


RESPONDENT. 
Mortgage -Simple mortgage—Mortgagee given posses- 
| sion subsequently to pay himself principal and interest 
out of usufruct-—Original contract, whether changed 
—Right of redemption, whether lest. 


In the case of a simple mortgage in which the 
mortgagee has a right to bring the property to 
gale and the mortgagor has aright to redeem, the 
mortgagor does not lose his right to redeem by the 
fact that the mortgagee is given additional security 
for his money by taking possession of land and pay 
himself the principal and interest outof the usufruct, 
as the original relations of a simple mortgagee and 
a simple mortgagor subsist. 

Lingam Krishna Bhupati v. Manya Sultan [Maka 
raja of Vizianagram], 10 Ind. Cas, 272; 15 0. W. N. 
dál; 9 M. L. T. 445; 8 A. L. J. 594; 13 O. L. J. 684; 18 
Bom. L., R. 447; (1911) JM. W. N, 429; 21M. L. J. 
1147 (P. O.), referred. to. 


Appeal against a desree of the District 
Judge, dated’ 29th April 1921, in Civil 4 ppeal 
No. 26 of 1521. 

Messrs. R, Puranik and Fida Hussein, 
for the Appellant. 

Mr, G. L, Subhedar, for the Respondent, 

JUDGMENT,—The lower Appellate Court 
has desided that this mortgage eannot be 
redeemed sines, at the present date, it is 
purely a usufructuary mortgage. The terms 
of the mortgage were that the mortgage- 
money ineluding interest should be paid in 
two instalments. This was a sovenant to 
pay. Failing the payment of any one instal- 
ment, the mortgagee was entitled to take 
possession of the property and pay himself 
the prinsipal and interest out of the usufrngat, 
The lower Appellate Court has held that 
whatever the mortgage may originally have 
been, it is now purely a usufrustuary mort- 
gage since by a suit the mortgages has gat 
possession of the land, 

I have not been able to find a sase exactly 
on all fours with the presené, The nearest 
. one I ean find is that reported as Lingam 
Krishna Bhupati v. Manya Sultan [Maharaja 
of Vietanagram) (1) but the terms in that 


(1) 10 Ind. Oas. 272; 16 C. W, N, 441; 9 M. L.T., 
445; 8 A. L, J. 594; 13 0. L. J. 584; 13 Bom. L. B. 
447; (1911) 1 M.W, N. 429; 21 M. L.J. 1147 
(P.O). 
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identioal with the terma, 
here. After a sareful sonsideration, [ am 
of opinion that the mortgage undoubtedly 
started as a simple mortgage in whish the 
mortgages had a right to bring the pro- 
perty to sale and the mortgagor had a 
right to bring p suit for redsmption, The 
mortgagee was not put in possession and there 
is a covenant to psy, I dọ not find that the 
mortgagor hag lost his right of redemption 
by the faet that the mortgages was given an 
additional secnrity for hia money by taking 
possession of the land; the original relations 
of a simple mortgages anda simple mort- 
gegor, L am of opinion, are still subsisting, 
For this reason, I am of opinion that the 
appellant mortgagor has a right to bring 
a suit for redemption, This is not a ssib 
brought under seetion 62 of the Transfer 
of Property Ast sinasa thea mortgagor admits 
that the money is still due. The suit should 
bs treated as ona for redemption and the 
appellant may redeem. 

Other grounds of appsal were raised by 
the mortgagee in his appoalto the lower 
Appellate Court which hava not boen disposed 
of by the lower Appellate Court, I, therefore, 
remand the appeal for further trial, it baing 
desided that the mortgagor is entitled to 
yedeam. Ooste will be eosts in the suit. 
There will be a refund sertifisate. 

@, B. D. 

Appeal remanded, 
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ALLAHABAD HIGH COURT, 
Sgecono Civic AePsat Nv, 624 o 1920, 
January 25, 1922, 
Present:—Mr. Justies Gokul Prasad 
aod Mr. Justies Stuart, 
Musammat RAMPIA— Darenpant 
— APPELLANT - 
veoraus 
HAZARI LAL AND oraers— 


PLAINTIFF i —- 8&8 aPON DENTS, 
Mortgage ~Suit for sale--First suit brought and 
decreed but proved infructuous—~Second suit not barred 
——Res judicata—Redemption, right of, 


t t tr 
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RAMPIA U, HAZARI LAL. 
A, made a mortgage in favour of B; As rights 
were sold and purchased by J.a son ofA. J. 
entered into possession and sold the property to 
M. M. sold it to R. B. sued J. to enforce 
his mortgage but did not implead M. or R. He 
got a decree and purchased the property but was 
resisted by R. in obtaining possession, He then 
brought a suit against R. for sale of the prop- 
erty on the mortgage: i 
Held, that the second suit was not barred as R. 
was not entitled to any other right except to an 
opportunity to redeem which had been given him, 


Sisond appeal from a deaision of the Sseond 
Additional Distrist Judge, Aligarh, dated 
25th of February 19920, 


Mr, Pearylal Banerjz, for the Appallant. 

Mr. Panna Lal, for the Raspondents. 

JUDGMENT —The faota whish have given 
risa to this sassniapp33l ara as followa:— 
Oathe 17th of August 190) one Dəbi Das 
made e mortgage of his property to one Dao 
Karan Das, Dəbi Das’ rights were sold 
at austion in exesution ofa simple money 
dearse and purehased by Jwala Prasad, a 
son of the mortgagor. On the 30th of 
Marah 1911 Jwala Prasad got possession. 
On the 5th of May 1912 Jwala Prasad 
sold the property to his brother, Mathura 
Prasad, who had been adopted by an unele 
of his. On the 25th of July 1912 Mathura 
Prasad sold the property to his wife, Musam- 
mat Rampia, The plaintiff is the son of 
the original mortgagee, Dao Karan Das. 
Daring his minority a suit was brought by 
his next friend and unele, Chiranji Lal, on 
the 2lst of September 1912 to enforee the 
above mortgage. To this suit neither 
Mathura Prasad nor Musammat Rampia, the 
transferees of the property, were impleaded. 
The then plaintif got a deeree for sale, put 
the property to sale and purehased it him- 
self on the 2nd of June 1917, When he 
went to take posseasion of the property he 
was resisted by Musammat Rampia, defendant 
No. 1, who took an objestion saying that 
she was the owner of the property aod that 
she not having been a party to the deeree 
was not bound by it. That objeetion was 
allowed and the plaintiff failed to obtain 
possession of the property, The plaintiff 
has now bronght this suit for setting aside 
the order of the Exeeution Oourt passed on 
the 23rd of April 1918 disallowing his 
applisation for being put into possession and 
in the alternative he sues for sale on the 
mortgage. The amount whieh he elaime is 
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the amount mentioned in the final deares 
for sale, Several defenses were taken to 
this suit. The one whieh has been press- 
ed before us is that a essond suit did not 
lie on the mortgage. The Trial Court re- 
palled this sontention and gave the defend- 
‘ant an opportunity to redeem on payment 
of the amount due under the mortgage. 
The lower Appellate Oourt hae sonfrmad 
that desision. The defendant eomes hers 
in sesond appeal. We think the Courts 
below have soms toa sorrest sonelasion in 
holding that, in the eireumstances, the sesond 
anit lay on the mortgage. We are of opi- 
nion that there is no forsee in the grounds cf 
appeal objesting to the present anit on the 
ground that a seeond suit on the mortgage 
did not lie. The result of the plaintiff not 
impleading the present defendant in the 
previous guit was thatshe was not given 
an opportunity whioh she ought to have been 
given of redeeming the plaintifi’s mortgage 
That opportunity was the only right which 
she oduld elaim. The mere faot that sho 


-purehased the property would not do away 


with the mortgage. The opportunity has 
been given to her by the Oourts below and 
in our opinion she is not entitled to any 
further right, There is no foree in this 
appeal and we dismiss it with eosts inelud- 
ing in this Court fees on the higher seale. 

There is one point on whieh -we wish to 
amend the deeree of the First Court sonfirm- 
ed by the Sesond Court and it is this, that 
the plaintiff will be entitled to a daeree for 
gale of the property in sage the defendant 
does not pay the amount due to him within 
six months from this date. In ease of the 
defendant’s failure to do so, the property 
will be sold by austion, As the mortgage 
on whieh the suit was brought was a simple 
mortgage uo deeree for foreslosure sould be 
passed. The desres will be prepared under 
Ocder XXXIV, rule 4, The plaintiff-respond- 
ent is entitled to his oosts of this appeal in. 
cladiog in this Oourt fees on the higher 
Baale. 


N. H. . Decree amended, 
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ISHAN O4SNDRA DIASI V. RAM PROSAD AICH. 
CALCUTTA HiGH COURT, 
Civit Runrs Nos. 215 ro 219 or 1921. 
July 18, 1921. | 
Present :—Sir Lancalot Sanderson, Kr., Ohiet 
Justiae, and Mr. Justise Riohardson. 
ISHAN CHANDRA DIASI 4ND orsers— 
DEFENDANTS — PETITIONERS 
TETANUS 
RAM PROSAD AlUH -AND OTAERS—- 
~ OPPOSITE PARTIES. 
idei —— Tenancy Act (VIL of 
1835), ss. 36, 105—Settlement of fair renit— 
Enhancement of rent, when inequitable, 


Section 35 of the Bengal Tenancy Act means, 
that the Court, when considering au application for 
the settlement of fair rents under section 105 of the 
Act, has to take into consideration all the facts of 
the particular case and has to take into considera- 
tion the rules which are set outin the Act relating to 
the partioular application, and then, before it allows 
an enhancement, the Court must be satisfied that, 
under the circumstances of the case, the enhance- 


i ir and equitable. 

— —— Wands v. Sarab Ali, 52 Ind. Cas. 79; 
30 0. L. J. 9; 28 O. W. N. 1041, explained. 

“The effect of section 85 of the Bengal -Tenancy 
Act is not that a Court is: bound to allow some 
enhancement of rent even though it finds that the 
lands are periodically flooded by water and that the 


rents are already too high. 


Rule- against an order of the Sasond 
Additional Spesial Judge, Midoapur. 
TS appear from the judgment; 
a —— Nath Ghose, for the Peti» 
tioners.— Lhe defendants are the petitioners. 
These applications arise out of prosssdings 
ander seetion 105 of the Bengal Teusnay Astfor 
settlement of fair rents. The Revenue Offiser 
fonnd that the defendants were ocsupancy 
raiyats but refused to evbanas the rents inas. 
mueh as that the existing rents were already 
high and that the defendants suffer damages 
of erops on assount of inundations of the 
river Cossaye. On appeal the Spesial Judge, 
however, allowed enhancement at ths rate of 
one anna in the rapes. I submit the learned 
Judge has taken a wrong view of the law, as 
laid down in sesiton 35 of the Bengal 
Tenaney Act. Reads sestion 35, Bengal 
Tenansy Aot. The asq of Guru 
Oharan Nandi v., Sarab Ali (1) is dia- 
tinguishable. The learned Judge has found 
in our favour as to the fasta that we 
suffer damages from inundation and that 


(1) 62 Ind. Cas, 79; 80 O, L. J, 9230, W. N 
1041. 
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the existing rate of rents is high but he 
seems to labour under the erroneous impres- 
sion that he is bound to enhanee the rent 
under sesiicn 35 ot the Bengal Tenansy Aot, 
I anbmit that ia elearly against the intention 
of the Legislature, The sase in Guru Oharan 
Nandi v. Sarab Ali (1) bas been mis 
applied. 

Babu Monmatha Nath Ray (with him Babu 
Sitaram Baner;ee), for the Ooposite Partiea,— 
I submit the learned Judge bas taken a sorrest 
view of the law. Refers taseations 30 — 35 of 
the Bengal Tenaney Ast. Sestion 35 is a 
gerenal sestion. In the present gase. tha 
learned Judge has taken into oonsideration 
all the fasts and eirsamstanses and was 
satisfied that the enkansement allowed by 
him was reasonable and fair. The enhanes- 
ment allowed by the law is 4 annas in the 
rupee but in the present sase..the learned 
Jadge, after aarefully aonsidering. the faata. 
of the sase, has enhanesd atthe rate of ons 
anna in the rupee, Under the siraumstanees, 
I think, the other side has not made out any 
sang for your iuterferenca, ; 

Babu Nagendra Nath Ghose replied. in’ 
brief. 

JUDGMENT. 


Sanpegson, O. J.—This is a Rule oalling 
upon the opposite party to show sause why 
the judgment and deores of the -Spesial 
Judge of Midnapore complained of should not 
be set aside, or why sush other or further . 
order should not be made as to this OConrt 
might seem fit and proper, 

The matter arose in respest of eertain 
appliastions whieh wera made by the 
landlords for the settlement of fair rents 
under seotion 105 of the Bengal Tenanoy 
Ast. 

The Revenue Officer found that the defend- 
ants in these eases were ordinary oscsupansy 
vatyats. Ho also found ona aompariaon -of 
the prises of staple food erops that the 
maximum enhanseament under sestion 32 
(b) was 4 annas in the rupee. He, how: 
ever, refused to allow the landlords any 
enehansement on the ground that the lands 
were subject to inundation as there was no 
embankment on the river Oossaye and that 
the erops were damaged and the rents were 
already high, 

The Special Judge who heard the appeal, 
after reciting what the Revenue Offiser hed 
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found went on to say this: “There are, 
however, no grounds for refusing to allow 


the enhanesment wholly, in view of sestion 
35, Bengal Tenansy Act, and the desision 


in the ease of Guru Oharan Nandi v. Sarab Ah. 


(1). and the appellants are entitled to some 
enhansement, In the sireumstanaes. I allow 
‘snhaneement at one anna in the rupees,” 

The learned Vakil who supported this Rule, 
haa urged that the learned Spesial Judge 
has puta wrong interpretation upon seetion 


38 of ‘the: ‘Bongal Tenaney Aot and the ease 


to whieh the learned Jadge referred : and he 
. has asked this Oourt to interpret the Spasial 
Judge’a judgment as meaning that, although 
the Revenue Officer had some to the eon- 
slusion that the landlords were entitled to 
? no ~-enhandement by reason of the lands 


7 ae ‘baing inundated and rents bei-g already 


_ high, he, the Spesial J ndge, was bound to allow 
“some enhansement by reason of sestion 35 
and the desision of this Court in Guru Chiran 
Nandi : ive! -Karab Ali (1). In my jadgment, 
. that -is* “nok: the proper interpretation to put 
upon‘the learned J nudge’ ajadgment. In fast, 
_in my judgment, it is impossible for him ta 
have meant that:;‘in the first place, when one 
looks at the words of the aestion it is quite alear 
what seotion 35 means. The seation ia as 
follows : “Notwithstanding anything in the 


foregoing seations, the Court shall not in any’ 


ease deeres any enhansement whieh i is under 
the sirenmstances of the ease unfair or in- 
equitable,” The ‘foregoing seotions’ whieh 
ara referred 40 in seation 35 obviously ara, 
‘amongst others, seetion 30 whieh sets out 
the sonditions under whieh the landlord 
may ask for enhanesment of rent. The son- 
ditions are set ont in the haadings (a), (b), 
(c) and (d): (b) jis theone whieh applies 
to this aasa, “that there has bsena rise in 
the average loea!l prisss of staple food oropa 
during the surraney of the prasent rent.” 
Then, sestion 31 deals with the rules as to en. 


hansement on the ground of the prevailing rate. 


Sestions JLA and 31B deal with the same 
matter, Then we some to sestion 32 whieh 
sets out the rala as to enhanesament on the 
ground of the :ise in prises, Ssetion 33 
sets ont the rules as to enhansement on the 
ground of the landlord’s improvament. Seation 
34 setsoutthe roles as to enhansament on 
the ground of inerease in produstive powers 
due to flavial astion. Those sections deal 
with the four seta of eonditions whieh are 
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enumerated in seetion 30 and, then eomes ges- 
tion 35, whieh I have already read, whieh is 
a section of a general nature and the meaning 
of whieh, to my mind, is plain. It means, 
that the learned Spesial Judge when eon- 
sidering these eases has to take into aon- 
sideration all the fasts of the partiealar 
sase and has to take into sonsideration tha 
rules which are set out in the Bengal Tenaney 
Act relating to the partienlar application, and 
then, before heallows an enshaneement, he must 
be satisfied that, under the sirenmstanees of 
the ease, the enhansement is fair and eguit- 
able, The provision, no doubt, is inserted 
for the proteastion of the tenant, beeause it 
says: notwithstanding anything in the fore- 
going sections, the Oourt shall not in any 
saso decree any enhanaament whish is under 
the sirsumstaness of the ease unfair or ia- 
In the faeo of sueh a provision, 
it saams to me-impossible that tbe learned 
Spasial Judge has interepreted the decision 
to whish hs has referred as meaning that, 
in spite of the findings of the Revenue Ofiaer 
withregard to the flooding and tha rants 
baing high already, he must allow some ene 
hanesement of rent. The passage whieh is 
referred to is in the case of Guru Oharan Nandi 
v. Sarab Ali (1),and the passage is at page 138 
vis, “Maueh stress was laid by the learned 
Pleader for the respondent on the 
eonsluding portion of the judgment of 
the learned Subordinate Jadgs where he 
says that the plaintiffs are not entitled 
equitably to enahaneament of rent, The 
only ground upon whish the learned Sabor. 
dinate Judge so held is the position of the 
land by the side of a river and there being 
no rops grown on it. We do not think that 
that is what is contemplated by sestion 35 
of the Bengal - Tenansy Aet.. That seetion, 
wa think, relates to the amount of assesa- 
ment and dosa not refer to tha grounds upon 
whieh a Court has to determins whether 
enhanoement should ba allowed ornot.” I 
sonfess I am not quite alsar what the 
learned J udges had in their minis when 
they said what I hava just read in their 
judgment, bat Tam quite olear that they 
did not deside that the effeet of sestion 35 
was that the learned Spasial Judge was 
bound to allow some enohancsment of rent 
even though the Revenue Offiser had found 
that the lands were flooded by the water 
. *Page of 30 C. L. J. -[Pd.) 
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from the river periodisally and that the 
rents were already high. In my judgment, 
the question whish the learned Spasial Judge 
had to deside was one of fast. As | read his 
judgment, he desided ‘that question of fact 
after taking into eonsideration the findings 
at whieh the First Oonrt had arrived and 
the rules whish are laid down in the Bangal 

Tenaney Aet for enhanesment of rent in 
this particular sase. I understand the learo- 
ed Judge to have desided that, although the 
eohaneement would ordinarily ba + annas in 
the rupee yet, having regard to the other fasta 
in the sase, namely, that the lands were sub. 
jest to inundation and that the present rants 
were already high, taking all these faeta into 
eonsideration, inhis judgment, it would not 
be fair or equitable to” allow an 
enhancement to the extent of 4 annas. 
- Consequently, taking all the fasts of the oase 
into eonsideration, the learned Judge eame 
to the conclusion that it would ba fair and 
equitable to allow an enchanaement at one 
anna inthe rapee: aod that, was the result 
of his judgment. 

For these reasons, in my judgment, this 
Rule must be diseharged. We make no 
order as to eosta, 

. Tois judgment will apply to the other 
Rules whish are aseordingly diseharged with- 
out sosts, 

Ricaagpsow, J.—I agree. 

B, N. 

Rules discharged, 


NAGPUR JUDICIAL COMMISSIONER'S 
| OVURT. 
' Fırat O1vit ArrgaL No, 32 or 1921, 

_ November 3, 1924. 
Presenti—Mr. Dhobley, A. J. O, 
JALRAM AND OTHERS — PLAINTIFFS 

~- APPELLANTS 
versus 
VENKATRAO AND orners— DEFENDANTA 
—RrsPponpEnts, 

Hindu Law—Alienation by manager—Right to 
challenge—Heritabslity by surviving. members—Subse- 
quent born son, right of—~Oreditur—Legal necessity — 
Burden of proof—Morigage—-Attestation-—Evidence in- 
terested — Presumption, 


- INDIAN CASES, 


[1998 


Those who deal with a person who has only a 
limited interest in property and who professes to 
dispose of a larger interest, are prima facie bound 
to make out the facta which authorise such an 
alienation. [p, 659, col. 2; p. 630, col. 1] ‘ 

The right of challenging an alienation made by the 
family manager of a joint Hindu family is personal 
and is not inherited by the surviving members. [p. 
600, col, 1. ] 

Moti v. Kanhya, 4 Ind. Cas. 737; © N. L. R. ISL - 
at p. «83, followed. 

A son born subsequsnt to an alienation by a Hindu 
father cannot impeach that alienation, as he takes 
the family property as it exists at his birth, nor 
can he inherit the right of his brother in existence 
at the time of the alienation bat subsequently dead 
to challenge the said alienation. [p. 660, col, 2.] 


A plaintiff is entitled to the amount paid by 
him for conducting the case on behalf of a minor 
defendant when the defence of the minor fails. 
[p. 969, col. 2.3 

in aanit on a mortgage by a mortgagee ib lies 
upon the latter to prove the valid attestation of 


-the mortgage, but where the attesting witnesses, 


being defeadant’s relations, turn hostile and do not 
state the truth and the other witnesses are in- 
terested in one party or another, the principle 
“omnia presumuntur rete et solenniter esse acta donec” 
applies, and it must be presumed that everything 
was rightly and daly performed. [p. 659, col, 1.] 


Appeal against a, dęsrae of the Sab- 
ordinate Judge, Betul, dated the 18th January 
1921, in Civil Suit No, 23 of 19419. ~- 

Messrs. M. B, Dixit and Atmaram Bhag- 
want, for the Appellants. i 

Six Bepin Krishna Bose and Mr. K, kK, 
Gandhe, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit on a mortgage, dated 14th June 
1942, exesuted in favour of the plaintiffs’ 
father, Punjaji, by the defendant No. 1, 
Venkat Rao, for himself and as guardian 
of his younger minor brother, Narayan Rao, 
the defendant No. 2. The sonsideration for 
the mortgage was Rs, “00 advaneed in sash 
and it was to earry acmpound interest 
at the rate of 12 per sent. per annnm, The 
plaintiffs olaimed foreelosure of, the mort» 
gaged property in lieu of Rs, 6,122 6-0 said 
to be due onthe mortgage, 

2, One of the points taken in defeneo, 
and whieh proved suesessful in the lower 
Court, was that the mortgage-deed in suit 
was not validly attested. 16 is urged for 
the appellants that the evidense addneed 
in the case was not properly appresiatad, 
‘Loe writer of the mortgage deed is dead 
and the two attesting witnesses wno were 
examined as plaintiffs’ witnesses Nos, 2 and 
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3 denied that they had satually seen the 
exeeutant exesnte and sign the mortgage 
deed in suit and said that they signed it 
as attesting witnesses after it had already 
been executed, The other witnesses ex- 
amined on the point were the plaintiff, 
Jairam, and the defendant No, 1, Venkat 
Rao. The latter who had. himself raised 
the plea of the want of a valid attestation 
waa not expested to state that ib was valid. 
ly attested and that the two attesting 
witnesses had witnessed. the astnal exe. 
ention of the deed by the exesutant, On 
the other hand, the plaintiff, Jairam, was 
interested in supporting his own olaim and 
tc show the valid attestation of the mortgage. 
Under these sireumstanees, the evidenes 
of the twa attesting witnesses would have 
undoubtedly earried a great deal of weight, 
had they been independent and disinterested 
peraons. They are both relations of the 
defendants and have a strong motive in 
supporting the defenos, Vithal Kao (P, 
W. No, 3) had an additional motive to depose 
against the plaintiffs and to see their suit 
dismissed, The plaintiffs’ father, Panjaji, 
had brought a suit against the sons of 
this witness and in that ease both this 
witness and the defendant No, 1, Venkat 
Rao, had appeared as witnesses for them. 
Saga Bai (F.W. No, 2) was another attesting 
witness. She has proved herself totally 
unreliable, as she denied that she had. 
identified the erbsutant at the time ` of 
the registration, thongh the Registrar's 
endorsement is to the sontrary offeob. 
This will show tbat the evidenss of the 
two attesting witnesses eannot af all be 
believed. I am satiefed that they told 
‘daliberate lies in order to help the defend- 
ants. I, therefore, do not attash any 
weight to their evidenes. It no doubt lay 
upon the plaintifs to prove the valid 
attestation of the mortgage, but in the 
present eases the attesting witnesses, who 
were the defendants’ relations, turned 
hostile and did not state the trath. The 
other witnesses, the plaintiff No. l and 
the defendant No. 1, were equally interest. 
ed in supporting their raspestiye sases, 
In this state of.evidense the maxim ‘omnia 


preesumuntur rite et solenniter esse acta 
donec, would have sn applisation, The 
evidense on both the sides is equally 


interested and it must, therefore, be pre- 
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sumed that everything was rightly and 
daly performed, There was no inherent 
improbability in the assount giyen by the 
plaintiff, Jairam (P. W. No, 1). There was 
nothing improbable in his being present, 
when the mortgage-deed was exeeuted and 
registered. I have, therefore, to differ 
from the lower Oourt and fo hold that 
the valid attestation of thé mortgage-deed 
in suit should, in the present ease, be 
aseepted. 

3. The next poirt taken in defense was, 
that there was no legal nesessity for the 
mortgage in suit and that it was not, 
therefore, binding on the defendant No, 2 
and on his sharein the mortgage property, 
It was the plaintiffs’ ease that the money 
was borrowed in order to pay off Saya 
Bai on aeeount of arrears of a eertain 
annual allowance whieh the family had 
to pay to her. The defendants’ ease was, 
that the money was advansed to Saya 
Bai in order to enable her to pay off 
her debts. In this sonnestion, if is important 
to note that the mortgage-deed does not 
make any mention of arrears of allowanee 
payable to Saya Bai. On the other hand, 
the recitals support the defendants’ version, 
Taat the money borrowed under the 
mortgage was paid to Saya Bai towards 
the arcears of her allowanse is deposed to 
only by the plainuff, Jairam, examined as P, 
W, No.1. Tae lower Court rigntly deeliaed 
to acsept his uneorroborated evidenea, [f 
the amount was realiy paid to Saya Bai 
for the arrears of the allowanse, we should 
have expected a mention being made of 
it in the mortgage. ft resites that the 
money was required for . paying off the 
debts das by Saya Bai to sertain eredit- 
ors. This woald show that the amount 
was advanced to Saya Bai as a loan, 
This was -not certainly a legal noesessity, 
nor was it for the benefit of the minor 
brother of the exesatant. It sould not, 
therefore, be binding .on the share of tne 
defendant No.2 in the mortgage property, 
I agree with the lower Uourcin its tinding 
that the money borrowed was not required 
for any legal nesessity and that the loan 
did not in any way benefit either the 
family or the minor, Tne share of the 
defendant No. 2 in the mortgage property 
shali have, therefore, to be exeluded. Those 
who deal with a person who has only a 
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limited interest in property and who professes 
to dispose of a larger interest are prim: facie 
bound to make ont the fasts whieh authorise 
such an alienation. That proof is in the 
present ease wanting. 

4, The defendants N33. 3,4 and 5 are tha 
sons of tho defendant No. l and were born 
after the mortgage in suit was exesnted, 
Their fathar eould, therefore, validly transfer 
the family estate and their subsequent 
` birth did not operate retrospeatively. They 
took the family proparty as it existed at 
their birth, and they sannot impeach any 
previous alienation. The defendant No. 1 
had, however, a son, by name Gajanan, who 
was born before the mortgage and was living 
at that time. He has reeently died. it 
is, therefore, eontended. for the defendanta 
Nos. 3 to 5 that as the mortgage in suit sould 
bs ahallenged by Gajanan, they have, as hia 


representatives, got the same right of 
ehallenging it after his death, Their 
reasoning is something like this. The 


mortgage was not for legal nesessity and 
would not, therefore, bind Gajanan’s share 
whieh at that time amounted to one-fourth. 
of, the property ecvered by mortgage. By 
his death that share of his has gone to his 
father and to his three brothers. 
mortgage 
extent of five annas share and would not be 
binding on. the remaining three annas, In 
this eonnestion, it is necessary to observe 
that this right of shallenging an alienation 
made by.the family manager is personal and 
is not: “inherited by. the sarviving members, 
in the ease of Motiv. Kanhya (1) the following 
observations oseur:— 

“For, when this mortgage was ereated, 


they were not in existenee and their father- 


sould, therefore, validly transfer the entire 
family estate, so far as they are soneerned, 
Their subsequent birth does not operate retro- 
spestiyaly so. as to give them aright to 
question its validity. It seems there were then 
in existenee two other sons, both of whom 


have sinep died. . Bat their right to ehallenge | 


the trangastion has not passed to the plaintiffs. 


* 


It died with them.”, - 
The surviving brothers covld- not be 


Gajanan’s legal representatives, So far as” 


(1) 4 Ind. Oas.,79%)'5 N.D. RBI atip, 188, 


* 
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Thus, the. 
would be binding. only to the. 
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thay were sonserned, Gajanan simply passed 
out of the family and the only effest of 
his death was, that their shares in the family 
propsrty were proportionately inereased. 
The right whish Gajanan possessed of 
challenging the alienation made by his father 
died with him and was not inherited by his 
brothers. Thus, the validity of the mortgage 
in suit eannot be questioned by the defendants 
Nos, 3 to 5. When they were born, the family 
estate waa already subjestto the mortgage 
and they got ib csit then-existed. i 

5, The other grounds taken in defenee 
were desided. by the lower Court against the 
defendanta and it is, therefore, unnecessary 
to refer. to them here. The agreements set 
up by the defendants were: held as not 
established and I. hold- that the findings of 
the lower Court are quite eorrest, For the 
purposes of this mortgage in suit it is, 
therefore, unnesessary to go into any village 
ascoants. 


6.. Tha last ground is that the lower 
Court was wrong in assessing the Pleader’s 


- feos separately for the defendant No. l and 


for the defendants Nos. 2 to 5, The defense 
of these two sets of defendants.was different 
and separate Pleader’s fees for them were, 
therefore, rightly assessed. Rupees 100 were, - 
under the. orders. of the lower Court, paid 
by the plaintiffs for oonduoting the ease on 
behalf of the minor -defendants, The 
plaintiffs’ complaint that this amount has 
Hot been allowed to him is reasonable. This 
amount was spent for the defense of the 
minor defendants and their déferiee failed. 
They are, therefore, bound to re pay itto the 
plaintiffs, 


7. The result is, that the appeal - is 
partially allowed and it is dealared that the 
plaintiffs are entitled to geta preliminary 
foreclosure deeree to the extent of one-half: 
of the property eovered by the mortgage. To 
the amount elaimed shall be added interest 
from the date of thesnit to 40th April 1922, 
whieh I fix for the payment of the mortgages 
money. Intereston Ra. 6,122-6.0 from 9tb-May 
1919 to 30th April 1922 eomesto Rs. 2,142-10-0 
tis total being Rs. 8,265. To this shall 
b) added the. plaintiffs’ sostes of both the 
Courts. The plaintiffs shall pay the eosts 
of the defendant No. 2.in both the Courts. 
‘fhe. defendant No, Lshall bear his own 
avsta. The defendants Nos, 3 to 5 shall: pay 
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to the plaintiffs- Rs. 100 paid -by them for 
their defense, 
J. P, & N. B. 


INDIAN 


Appeal gurtially allowed, 


_ LAHORE HIGH COURT. 
MisogLtdneous Frast Civic APPEAL 
No. 963 oF 1921. 
Novémber 28, 1921. 

Present :— Mr, Justice Broadway, 
RAM NATH AND ANOTHER— DEFENDA XTS—— 
APPELLANTS 

_ versus 
Patidtt PARABHU DYAL—P.taircir¥ 


Se Respondent. 
Civil Procedure Code (Act V of 1903), O. XI, rr. 14, 


15, 21—Production and inspection of documents —. 


General description in ordér for inspection, whether 
sufficient— Penalty for non-compliance, 


- In án order for the production or for the inspec- 
tioñ of books and documents & general description 
would be sufficient so lòng as that description would 
suffice for the identification of the document or 
Bore sought to be produced or inspected. [p. 664, col. 
2 

The penalty provided in rule 21 of Order XI of 
the Civil Procedure Code shonld only be imposed 
in extremo cases and as s last resort. [p. 684, col, 1.] 


Hans Raj v. Jhanda Mal, 59 P..B. 1892, Jaisukh 
v. Dind Nath, 68 P, R. 189%, Sham Kishore Mindle v. 
Shoshibhoosun Biswas, 56 Q. 707; 5 O. L. B. 508; 2 
Ind. Dec ‘n.s.} 1057, Khajah Asgenoollah Joo v. 
Khajah Abdoot Aziz, 9 0, 923; B Ind. Jur. 84; 4 Ind. 
Deo. (x. 8 11265, Kishan Lal v. Sultan Singh, 30 Ind. 
Cás 525; 33 "A. 5; 18 A. Led. 881, Rameshwar Narayan 
Singh v. Rikhanath Koeri, 58 Ind. Cas. 281; 5 P. L. 
J. 550; 1 P. D, T. 668, Dhapi v. Ram Pershad, 14 0. 
768; 12 Ind, Jur. 97; 7 Ind, Dec. (N. 8.) 509, "Jwala 
Pershad Sahu v. Bigalram Mandwari, 28 Ind. Cas. 
906, Bansht Singh v. Palit Singh, T O. L. J. 295 and 
Haigh v. Haigh, (1886) 31 Oh. D. 478; 55 L. J, 
Ch.,190; 53 L. T., 863; 34 W, R, 120, réferred to. A 

When books , relabing to, a partnership, the 
business 6f which is carried on ab several places, 
are ordered to he prodticed, it is an extreme 
measure to penalise the failure of the .defendant 
to produce,one out of many books by striking his 
defence out, [p 664, gol. 1. 4 

The provisions of rule 21, Order XI, Civil Proce: 
dure Code, are applicable to the oase of an omission 
to produce any document under rule '4 of Order XT of 
the said Code. A 


OASES. 661 


Semble:—The omission of the word “production? 
which appears in rule 14 in rule 21 of Order XI of 
the Civil Procedure Code, is due to the fact that it 
is redundant there. 


Miseellanèous first appeal from an order 
of the Senior Subordinate Judge, Ferozepore, 
dated the 9th April 1921, 


Lala Mot Sagar, R.8., and Bawa Kahan 
Singh, for the Appellants. 

Kanwar Dalip Singh, Bakhshi Tek Ohan? 
and Mr. Sant Lal, for the Respondent, 


JUDGMENT.—On the 17th of November 
1919 one Parabhu Dayal instituted a suit 
against Ram Nath and Gopi Nath, proprie- 
tors of the firm of Kidari Parshad.Chhedi 
Lal. He alleged that he had entered into a 
partnership with the defendants and, elaim- 
ing rendition of aesounts, prayed for a desree 
for susah sum as may be found due to bim 
after the aeeounts had been rendered. He 
slaimed to be interested in the partnership 
to the extent of 1/8th share. On the aame 
date he filed an appliaation under Order XT, 
rale 14, asking the Oourt to order the 
prodastiun by the defendante, upon oath, 
of dsertain deaount brooks, kachi pakan. 
pik't rovarsaud khalas from 1913 to 1919 
relating to the matter in question in the suit, 
Oathbe 18th of November 1919 noties was 
ordered to isane as. prayed. This notiss was 
addreszed to Ram Nath and sallad upon him 
to show sause agaiost the prodastion and 
Sling of all the doeomsnts referred to 
references being made to rule 14 of Order XI, 
The reason given by the plaintiff for the 
adoption of this sourse was that the. defend- 
ants had made falaa ani fatitious entrias in 
their bahis and that thera was a danger of 
further alterations being made as soon as 
they dissovered that the suit’ had basa filed, 
The 2lst November 191) waa fixed for eom- 
plianse with the order and on that date 
Ram Nath appeared with his Counsel and 
filed objeations to the prodastion of the bahis. 
At the same time, he filed a list of eortain 
acsount- booka aesosmpanied by an affidavit, 
saying that these were all he bad with him 
and that those that were ab Allahabad would 
ba produeed as soon as possible, It was also 
stated that some assount-books had been lost 
or stolen from him about a fortnight or ao 
praviously, while travelling by train from 
Ajlahabad to Ferozepore. It was pointed 
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out by the defendants that the action of the 
plaintiff amounted to a ‘sort of fishing 
enquiry” without his having established any 
right to the prodnetion of the books salled 
for, Ram Nath was given till the. 27th of 
November 1919 for produstion of the other 
books and on that date he prodused 11 more 
whieh he filed with an affidavit, at the same 
time, saying that he had upto then been 
unable to prosure three others, On the 16th 
of January 1920 the plaintiff again applied 
to the Court pointing out that the defendants 
had not yet produeed the remainder of tke 
books. Notiee was asaeaordingly issued to 
Ram Nath for their produstion and he 
_produeed them on the 27th of January 1920, 
It shonld be noted that the Oourt below 
appears to be wrong in saying that on the 
27th of January 1920 Ram Nath stated that 
he bad no other books in his possession. 
This is how the matter stands so far as rule 14 
of Order XI is eoneerned. 


On the 6th of January 1920 the plaintiff 
took action under rule 15 of Order XI and 
asked for an order for inspestion of all the 
assount-books, ete., mentioned in the aida. 
vits of the 2ist and 27th of November 1919 
and all the bahis whieh refer to the partner- 
ship from the 8th of Desemb-r 1913 to June 
1919. A noties was issued asesordingly 
direating the defendants to allow inspeotion 
of all the books and doeuments referred to 
in their written statement of the 2nd of 
January 1920 and the affidavits of the 21st 
and £7th of November 1919, In this notise 
there were 19 entries, Nos. 1—18 spesified 
assount-books that had aetually been pro- 
duoed, Entry No. 19 was soushed in general 
terms and under it inspeetion was dirested 
to be given of all the doeuments generally, 
from the &th of December 1913 to June 1919, 
whieh related to the partnership dealings, 
Onthe 28th of January 1920 the plaintiff 
applied for the production and inspection of 
voueshers, invoises, eto., and the defendants 
were dirested to give jnspection thereof. 
The order allowing inspestion, however, was 
not pagead till the 19th of Mareh 1520 and 
is eouched in the following terms:— 


“T, therefore, direst that the defendants 
allow the plaintiff or his Counsel to inspaet 
the bahis and doeuments ealled for. Noties 
to isene aesordingly, The inapestion should 
take place in Court,” 
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On the 20th of Marah 1920 the 22nd- of 
Mareh was fixed for the purpose of inspection, 
Inpeetion took plase aseordingly and on the 
25th of Marah 1920 the olaintiff filed a 
reseipt or statement in whieh he detailed the 
dosuments he had inapested 

On the 10th of April 1920 the plaintiff 
filed an application in Court, in whieh he 
alleged that his examination of the ageount- 
books had diselosed that the dosnments 
shown by the defendants were fistitious and 
forged ones; further, that all the youshers had 
not been given inspsstion of. It was prayed 
that as the defendants had disobeyed the 
orders of the Court diresting the inepestion 
astion should be taken under rule 21, Order 
XI, and the defendant’s defenee strnek ont 
and proseedings against them taken ea parte, 
Notiee was issued to Ram Nath to appear 
on the 19th of April 1920 in answer to this 
application. On the 19th of April 1920 
Bam Nath did not appear in person, and the 
ease was adjourned to the 14th of May 1920, 
as the learned Subordinate Judge considered . 
it desirable to examine Ram Nath‘ on oath. 
On the 14th of May 1920 Ram Nath appeared 
and his statement was resorded in brief, as 
was that of Parabh Dayal. The Court then 
settled eertain issues as to the prosesdings 
under Order XI, rule 21, and the ease was 
adjourned to the 27th of July 1920, on whieh 
date eertain witnesses for the plaintiff were 
examined and the ease taken up on the 28th, 
when further witnesses for the plaintiff 
were examined and the ease adjourned to the 
25th/26th Oatober 19.0 for the sompletion 
of the plaintiffs’ evidenes. On that date 
nothing was done and the oase was adjourn. 
ed to the 25th of November 1920, On the 
25th of November 1920 the resord shows 
that the defendant produced a baht, whieh he 
ealled “a kachi rokar.” Plaintiffe’ Oounrel 
objeeted to the produetion of this baht at that 
stage and the Court signed the first page 
of the aesount-book and plased it on the 
reeord, The matter then proseeded and, 
finally, on the 9th of April 1921 the Oourt 
passed an order under rule 21, Order XI, 
Civil Prosedure Code, striking out the defense 
of the defendants and diresting that the 
anit should proesed ex parte Against this 
order an appeal has been filed to thie Oourt 
under Order XLIII, rnle 1, olauas (f), Oivil 
Prosedure Oode, by the defendants and I. 
have heard Mr, Moti Sagar on their behalf 
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while Mr. Tek Chand has addressed me on 
behalf of the plaintiff respondent. 

For the appellant it has been urged that 
rule 21 no longer applied to a breash of au 
order passed under rule 14, inagmueh as the 
words “or produstion” whieh appsared under 
the former sestion 136 haye now been 
omitted, It was alas urged that the propor 
prosedare for the plaintiff was to have first 
ealled for an affidavit of doouments under 
rule 12, and then apply for inspastion or 
foran order under rule 14 if the sondast 
of the defendants justified sueb a prosseding. 
Oa tke other hand, Mr. Tek Oband urged 
that the omission of the words "or produe. 
tion” in rule 2! was due to the faat that 
they were redundant. The direstion to a 
party to allow inspestion inelnded an order 
for produation. It was also urged that as 
tha plaintiff was aware that the defendants 
were in possession of „all the dosaments that 
he desired to inspeat, the app ‘sation under 
rala 14 was in order. Bef e proseeding 
further, it is necessary to ; nt out that 
action has baen taken under 1 a 21, Order 
Ki, asthe Court had found hat a kashi 
rokar ralating to the business uc‘ the partner- 
ship beginning from tha 18th of Novambar 
1918 to Jane 1919 had been contumasionsly 
withheld by the defendants. This kachi 
rokar relates to the Allahabad branoh of the 
basiness aud was produeed by the doefendanta 
in a sriminal ease brought aginst the 
plaintiff by one Mohar Singh uoder sestion 
406, Indian Penal Code, in Oalsuita, This 
assoant-520k appears to have bean prodased 
io the Calentta Court some time in July 
1320. I may say at'onos that the allega- 
tions mide by the plaintiff in hia applisation 
cf the 10th of April 1920 would soaraely 
hays warranted an order under rule 21 
susah as has besn passad, and this appears 
to be the view taken by the learned Counsel 
for the respondent, who has eonfined himself 
to the non-produstion ‘of this partisalar 
kachi rokar, Now, as to this, Mr, Moti Sager 
sontended that it was the eurrent kachs rokar 
and only sontainel six months or so of the 
asoounts towards the end of the partnership 
operations, that as it was a eurrent assount, 
and as the book was in daily use, the defend. 
ants forgot that it contained any assount 
relating fo the partnership, and that the 
fsilara to produse this book was, therefore, 
parely acsidental, and in no way contumsocious 


INDIAN OASES. 


663 


or wilful, He urged that the mere fast that 
this aseount-book was produeed in Caleutta 
ina proseeding against the plaintiff himself 
evidonsed the good faith of his elients, for 
at that time proeeedings under rule 2: were 
actually. pending at Ferozepore, and if the 
aesount-book had been deliberately kept 
baek for some sinister purpose the defendants 
would searecly have filed it in the Caleutta 
Court in a proseeding to whieh the plaintiff was 
a party. Mr, Tek Chand, on the other hand, 
eontended that the ease in Oaleutta had been 
instigated by the defendants themselyas, 
and that they were foreed to produes this 
assount book asan ast of desparation, hoping 
thereby to sseure the eonviation of the plaint» 
iff, and thus bring pressure to bear on bim 
to drop the eivil prossedinga at Fərozapora, 
I must sonfess that it seems to me a little 
improbable that the defendants would have 
prodused this book in Oalentta, had they inten- 
tionally withheld it when ordered to produce 
all the aseount-books by the Ferozspore Court, 
for it has to be borne in mind that the pro. 
esedings under role 21 wara then pending, 
and they mast have been well aware that 
the plaintiff was straining every nerve to 
prove that they had disobeyed the orders 
of the Court whish rendered them liable 
to the p2malty of having their defenes 
atrask ant. 

Again, Mr. Mott Sagar eontended that, 
as a matter of fast, this psrtisalar aes ant- 
book had nayər baa sallad for nadar 
rala 14 nor inaladed in the order for 
inspestion. In this sonnestion, ha referrad 
me to the applisatisn and noties of the 
17th of November 1919, and tho order 
and noties of the 19th of Marah 1920 for 
inspestion, and eontended that nowhere is 
this aseount-book spesifisally referred to. 
He further pointed out that neither in the 
reseipt filed onthe 25th of Marah 1920 
by the plaintiff showing what dosuments 
they had inspested, nor in the application 
of the 10th of April 1920 was thig 
aesount-book partisularly referred to. Mr, 
Tak Chand urged that the general des- 
sription given was suffisiont to sover this 
acsount:-book, aud further that it had 
haon spesifieally asked for as ineladed in 
item No, 19 of the notiee dirasting inapoe- 
tion, whieh alled for all the assount. 
books from the 8th of Dasember 1913 to 
Jane 1919. He explained thst this book 
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was not spesifieally referred to in the 
reseipt “of the 25th of Mareh 1920, or in the 
applieation of “the 10th ‘of ' April 1920, 
beesusa the plaintiff thought that it had 
been lost, This question is not free from 
diffeulty, for it seems to me | that the general 
order ` for the produstion of ‘all dosuments 
relsting . to ‘the ‘partnership of the business 
sould be held to inelude the - “book i in ques- 
tion. At the game "time, where booka relat. 
“ing to a ‘partnership, the business of 
whieb was earried ‘on in four different places, 
namely, Ferozepore, Allahabad, Naroval, 
and Meerut, sre ordered to be produeed, 
to penalize the failure for non- produstion of 
one out of many books by striking the 
defense out, as has been done in this oase, 
 B8eMS “somewhat an extreme measure, 
Moti Sagar drew my attention to Hans 
Raj v. Jhanda Mal Q), Jaisukh v. Dina Nath 
(2), Sham “Kishore Mundle v. Shoshibhoosun 
Biswas (3), Rhajah Assenoollah Joo v, Khajch 
Abdool Aris (4), Kishan Lal v. Sultan Singh 
(5), “Rameshwar Narayan Singh v. Rikhanath 
Koeri (6), Dhapi v. Ram Pershad (7), Jwala 
Pershad Sahu v. Bigalram Mandwari (2). 
These authorities do not afford any assist. 
anoe in the ‘desision of ‘the astual fasta 
in this CABO, but in all of them it has 
been laid down that the ‘penalty provided 
in rale 21 should ‘only ba impored in 
extreme sages and as a last resort. Banshi 
Singh v. Palit Singh (9) and Haigh v. Haigh 


(10), relied on by Mr, Tek Oband are 
to the same offest. 1 have given very 
sareful eonsideration to this matter, and 


have some ‘to the eonelusion that the 
present is ‘not a ease in whish this penalty 
should be enforeac, I am inelined to the 
view that the omission of the words “or 
produstion” in rale 21 is due to ‘the fact 


(1) 59 P, R, 1892. 
(2) 58°P. B. 1898. 
sa 5 0. TOT; - -5 O. L. R. 509; 2 Ind, Deo. (w. s.) 


nis A 9 O. 923; 8 Ind. Jar. 84; 4 Ind. ‘Deg, (N. s.) 


16) 30 tad, Gaa Bab a8 A, B18 ks SES, - 
— ‘Ons. 281; 5 P, L.J, 650; 1 P, L, T, 


ir 14,0. 768; 12 Ind, Jur, 97; 7, Ind, Dec. (N. s.) 


(8) 28 Ind. Oas. 805. 

a oo ¥ 

1 18388) 31 Ch. D, 478 55 L. J. Oh, 190; 53 
1, T, 868; 34 W, B 120, 
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that they are redundant, although there is 
opposite 
view, It seems to me alao that, in an order 
for the produstion or for the inapestion of 
books ‘and documents, a general dessrip- 
tion would be snffisient so long as that 
dessription would sufiee for the identifisa- 
tion of the doeument or book sought to 
be produeed or inspected. In the present 
sase it seems to me that the general 
deseription givén in the order and notiees 
relating to the produstion and inspeotion 
of the doesuments required by the plaintiff 
would be snffieient to inelade this kachi 
rokar, At the same time, I find it diffieult 
to believe that the condust of the defend- 
ants was deliberately and intentionally 
eontumaeions, they prodused a large number 
of books, and the explanation given by 
Mr. Moti Sager for the failure to produse 
this partisalar book does not seem to me 
at all far. fetehed, The defendants’ plea 
in the ease was that a settlement had been 
arrived at between them and the plaintiff 
after an examination and statement of 
aesounts. if is not only possible but quite 
probable that when they were aalied upon 
to produee all the .aeeount books relating 
to the partnership dealings they overlook- 
ed this partianlar aseount- book whieh was 
in daily use and whish ecntained sesounta 
relating to ‘the partnership ‘for a period 
of about six months. It seems to ma that 
they did not wilfully withhold this book, 
and I would, therefore, aaoept this &ppaal 
and set aside thé order of the Court 
below, 

I would note that Mr. Moti Sagar son- 
tended that notise to Ram Nath was not 
notiee to the defendants. The defendants, 
however, were sned aga firm and notise 
to Ram Nath, therefore, would be sufficient 
[Haji Jakaria y. Hart Qasim (11) , I, there- 
fore, assept this appeal and setting aside 
the order striking out ' the defendants’ 
defense return the ease to the Trial Oonrt 
for eompletion of the trial of the ease 
itself. In the sireumstances, I pasa no 
orders as to eosta. 

I have not disenssed the oirsumstanses 
in whish eertain aesount books are said 


. to have been lost by theft, as |. am an: 


. (11) 1B. 498; 1 Ind. Jur. 517; 1 Ind. Dec, (N. s.) 
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able- to see that th6y 
bearing on the point before me though 
they may have an important bearing on 
the merits of the case itself, 

4. KĘ. Ẹ N. H, - 
| Appeal accepted, 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT. 
Srcony Orvin Apexat No, 296-38 or 1919. 
August 19, 1921. 

Present:—Mr. Kotval, A. J. O. 
SURAJMAL GANESHDAS MARWADI 
— D&FENDANT— APPBLLANT 
versus 
PRALHAD—PtatntirF—REspPo (DENT, 

Limitation Act (IX of 1908), Sch. 1, Arts. 29, 86 
-tanding crops —Immoveable property — Illegal 
attachment—Suit for compensation — Limitation. 


Standing crops are, for the purposes of the 
Limitation Act, immoyeable property and an illegal 
- attachment of such crops amounts to a trespass on 
immoveable property. [p. 665, col. 2.] 

A guit for compensation for illegal attachment 
of standing crops is governed by Article 29 of the 
Limitation Act, which specially provides for suits 
‘for compensation for such trespass, and not by 
Article 36 which provides for suita for compensa- 
tion gi torts not provided for elsewhere. [p, 665, 
col. 1, 

Rari Charan Fadikar v, Hari Kar, 82 0. 459; 9 0. 
W. N. 376 and Nagoba v. Madholala Kalar, 4 N. L, R, 
49 at p. 54, referred to. 

Jadu Nath Dandput v. Hari Kar, 1 Ind. Cas, 
168; B8 0.141; 12 0. W.N. 1080; 9.0. L. J. 109, dis. 
tinguished. 

Kotagirt Venkataramanujam v. Patibanda Basa- 
Wwayya, 21 Ind. Cas. 218; 26 M, L. J. 447; 14 M. L. 
T, 226; (1918) M. W. N: 869, followed. l 

Appeal against a deeres of the First Addi- 
tional District Judge, Akola, desided on 
12th July 1919, in Civil Appeal No. 94 of 
1919. : 

Mr, G. Q. Hatwalne, for the Appellant, 

Mr. G. L. Subhedar, forthe Respondent. 

JUDGMENT.—The plaintiff respondent 
sued. for damages.for the wrongful attaeh- 
‘ment of. his share of the standing eropa by. 
the defendant-appollant in exesution of a 
deeree for money against his batatdar. The 
attashment was mate on the 12th Dese uber 


1915, The plaintiffs objestion was allowed 
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on the 12th July 1916. By that time the 
oropa whieh were atill ungathered were 
spoiled by the rains and had beeome valueless. 
The suit was filed on the 10th Dasember 
1918. The plaintiff's elaim was deereed by 
the firat Court and the lower Appellate Court 
has sonfirmed the desree. The defendant 
appeals. The first poiut urged on his behalf 
ia that the plaintiff’s suit was barred under 
Artiele 36, Ist Schedule, Limitation Ast. 

Standing erops are, for the parposcs of 
the Limitation Ast, immoveasable pro erty. 
The illegal attashment of the standing srops 
was a trespass on immoveable property. 
Artiele 29 speeially provides forsuits for 
compensation for stash trespass and Artisle 
36 whieh provides for suits for compensation 
for torts not provided for elsewhere cannot, 
therefore, be regarded as applicable: Nagoba 
v, Madholala Kalar (1), 

The defendant relies on Hart Charan Fadi- 
kar v. Hart Kar (2) and Jadu Nath Dandput 
y. Hart Kar (3). In Hart Oharan Fadtkar v. 
Hari Kar (2) the lower Oourt had applied 
Artiale 29 and it was held that that Artiele 
had no applisation as standing erops vere 
immovyeable property. [t was, no doubt, 
held that Artisle 26 applied but the question 
whether Artiele 36 applied or Artiala 39 
did not spesifieally: arise in that, vase. As 
Jenkins, O. J. observed in Jadu Nath 
Dandupat v. Hart Kar (4) it- was enough 
for the purpose of that sase to apply Artiola 
36 besause that afforded an answer to the plea 
of limitation. 


Jadu Nath Dandput v. Hart Kar (2) was a 
ease of illegal distress and eutting and taking 
away of erops. Rampini, O. J., held that 
Artiela 36 was applieable while Doss, Ju 
was of opinion that, so far as the trespass 
was scneerned, Artisle 39 applied and, so far 
as the eonversion was sonserned, Artiele 
49 applied. It seems to me that, even 
aseording to. Rampini, O., J.'s view, Article 39 
would apply beeause the present ease is one 
for sompensation for trespass only and not 


for trespass and eoaversion. 


(1) AN. L. R. 49 at p. 54, 

(21 82 G. 459; 9 O. W. N: 878. 

(8) 1 Ind. Oas. 788; 38 O. 141; 12 O, W. N. 1030; 
90., J. 109. *’ 

(4) 18 Tnd. Oas, 253; 17 0, W. N. 393; 17 O., L. J. 
208. 
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The view that I have taken above finds 
support in Rotagiri Venkataramanujam v, 
Pattbanda Basavayya (5). 

It is next urged that the lower Oourts 
shoald have determined the value of “the 
erops which were still standing and available 
to the plaintiff after the objestion was desided 
in his favour and given bim a desree -for the 
amount of the velue of the total srops less 
the value of the erops still standing. No 
pleas were raised on this point. The pl aintiff 
slaimed on the basis that the oropa standing 
in-Jaly 1915 were of no value, The dəfənd- 
aot alleged that the erops were not damaged 
at all. The First Oourt found in favour of 
the plaintiff, and the ground now urged was 
not taken in the lower Appellate Oourt; undar 
these sireamatanees, it eannot be maintained 
in this Oourt. 

A new plea is now sought to be urged to 
the effeet that the plaintiff contributed to the 
loss by his sonduot in not applying to the 
Court to have proper eare taken of the 
erops. No sueh plea was raised in the 
pleadings and it is too late now to urge it. 
The: appeal: faila and is dismissed sith 
aosta, 

G.R. D. 
Appeal dismissed. 


(5) 21 Ind. Cas. 218; 25 M. L. J. 447; 14 M, L. T. 
223; (1918) M. W, N, 869. 


aT 


PATNA HIGH OOU RT. 
APPEAL FROM APPELLATE Daorer No, 1030 
oF 1920. 
January 23, 1922. 
Present:—Mr. Justiea Contts and 
Mr. Justies Ross. 
JAG SAHU AND OTdERA-— PLAINTIFFS — 
APPELLANTS 
versus 
Musammat RAM SAKHI KUER AND 
OTHERS — D) EFE N vANTS—~ RESPONDENTS. 
Mortgage, usufructuary—Date of payment fixed — 
Oonstruction—Anomalous — asi i — of 
property matntamnabie-—Lender—-Mor Or, 
— Tanon La — mot to be En 
to be raised. i 
Whero in a usufructuary mortgage a due date 
for payment has been fixed, tho document is mot 
purely a usnfruotuary mortgage and the mortgagee 
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is entitled to sue for sale of the mortgaged prop: 
erty immediately after the due date is passed 
even though he still remains in possession of the: 
property. [p. 667, col. 2.] 

. Pargan Pandey v. Maktam Mahto, 6 O. L. J. 148, 
Pitambar Parkait v. Madhu Sudan Mandal, 6 Ind.Cas. 
153 and Dattambhat Rambhat v. Kerishnabhat, 7 Ind, 
Cas. 446; 84 B, 462; 12 Bom. L. R, 491, relied on. 


` The question of sufficiency or insufficiency of an 


amount tendered for the redemption of a mortgage 
eannot for the first time be gone into in a second 
appeal when it,cannot be decided without going into 
evidence. [p. 667, col. 2.] ; 

A mortgagor should, after tender, keep the money 
ready for payment but the question whether the 
money was kept ready or not involves a considera- 
tion of the evidence and cannot be allowed to be 
— for the first time in a second appeal, [p. 667, 
gol, 2. 

Sesond appeal from a desision of the Dis. 
triot Judge, Saran, dated the 3let Maresh 
1920, modifying that of the Subordinate 
Judge, Saran, dated the 6th February 1919, 


Messrs. K. P. Jayaswal and Sundar Lal, for 
the Appellants. 

Messrs. Ram Prasad, Harnarain Prasad, 
‘Shiceshvar Dayal and Jadubans Sahay, for the 
Raspondents, 

JUDGMENT., 

Ooorrs, J,—This is an appeal against a 
desision of the Distriot Judge of Saran . 
dismissing an appeal against the order of 
the Subordinate Judge of Saran partially 
dearesing a suit whieh was brought ona 
sarpeshge deed and a simple mortgage: bond. 
The so-salled zarpeshgi deed is datcd the 
21st of September 1905 and was fora sum 
of Rs, 1,850. The simple mortgage: bond 
is dated the “th of June 191! ard was 
for a sum of Rs, 400 advaneed on a ecourity 
of the same property as was mortgaged 
by tbe previous deed of the 21st of Septem- 
ber 1905. The deeds were both exesuted 
by one Kanshan Singh, the husband of 
the defendant No. 1, Musammat Ram Sakhi 
Kuer,in favour of the plaintiff No. 1, Jag Sab, 
and Ram Sahai Sah, aneestor of the other 
plaintiffs. The defendants Nos. 2,3 and 4 
purehased - the mortgaged property from the 
defendant No. 1 on the. 7th of November 
1914, the arrangement being that out of 
the sonsideration money the sum of Ra, 652 
was to be kept for payment of the mort- 
gage-debt due on the bond of the 7th of 
Jane 1911 and the sum of Ra, 1,850 for 
the payment of the debt due on the deed 
of the Zist September 1905. The defend. 
aats’ eases was that at the time they 
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purshased the mortgaged’  reperty they 
tendered the sum of Rs. 652 tothe plaintiff 
No. I in payment of the mortgaga-dabt, 
but the plaintiff refused to aesapt the 
money and elaimed a right of pre emption 
inthe property, The defendants then waited 
for a year until a suit for pre emption would 
be barred and deposited the amount in 
Court. On these allegations the defendants 
sontended that the plaintiffs’ mortgaga-debt 
had been catisfied by the amonot Rs. 652 
whish was deposited by them and they 
further sontended that as the plaintiffs were 
in possession of the property mortgaged 
by the deed cf the 2lat of September 1905, 
they were not entitled to sua for sale 
of the property as they had done in this 
suit. 

In the Court of first inatanse ib was 
desided that the plaintiffs, on the allegations 
of the defendanta whieh were. assepted, 
sould elaim no interest beyond what was 
included in the Rs, 652, and with regard 
to the elaim to sell the property to satisfy 
the debt of Rs, 1,850 a surions order was 
passed by whieh the suit was decreed in 
the plaintiffs’ favour, only so far as, if 
he has been really dispossessed, he ean take 
possession.” What this may mean J do 
ct know. On appeal tothe Distriet Jadge 
the desision of the first Court in regard 
to interest was upheld and in regard to 
the claim on.the deed of the 2ist of 
September 1905 for saleof the mortgaged 
property, the learned Distriet Judge neld 
that as the plaintiffs had not been dispossessed 
they were not entitled to sue for sale of the 
mortgaged property. In the result, the whole 
anit was dismissed. The plaintiffs haye 
appealed to this Court, l , 

Three pointa are urged before us, The 
first is, that the tender of Rs. 652 was 
less than the total amount dne and that, 
eonsequently, it was not a valid tender acd 
the plaintiffs were (not?) bound to nesepi it. 
The seeond point urged ia that assuming 
that a valid tender had been made still the 
defendants must establish that the amount 
tendered had been kept always available for 
payment and they not having . established 
this the tender was not a valid tender, 
The third point urged is, that the so-salled 
sarpeshgt dead of the 21st of September 
1905 was not a pare usufraetairy mort- 
gage inasmuch as a due date for payment 
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had been fixed in the bond, it was an anoma- 
lous mortgage and that in aneh a sages the 
plaintiffs were entitled to sue for asleof the 
mortgaged property, 

With regard to the frst of these points, 
if was never suggested sither in the Court 
of first instanee or before the lower Appellate 
Court that ths sum tendered, Rs. 652, was 
insuffisient ‘at the tims of tender and it is 
impossible at this stage, without goi: g into 
the evidenee, to aay whether the amount 
was suffieient or not, This is a resond 
appeal and the question of snffisiensy or 
insuffigieney cannot be gone into at this 
stage. With regard to tha aess:d point 
urged, here again the oontention muat fail 
besause it was never suggested that the 
money was not kept available by the defend- 
ants although it is nesessary thata mortgagor 
should after tender kesp the money ready 
for payment. It ia a matter whieh involves 
a sonsideration of the evidenee whether in 
fast the money was kept ready or not and 


“both the Oourts below, having assumed that 


all the provisions of the law in respest of 
the tender had been eomplied with, we san- 
not allow this point to be taken at this 
stago, The third point urged is, that a 
due date having been fixed for payment of 
the mortgage money under the deed of tha 
21st of September 1905, the mortgage was 
not a pure usufruetuary mortgage and, there- 
fore, the plaintiffs were entitled to sell 
immediately after the due date was passed 
əyən though he atill remained in possession 
of the property. In support of this proposi- 
tion the decisions in Pargan Pandey v. 
Mahtam Mahto (1), Pitambar Parkat# vy. 
Madhu Sudan Mandal (2) and Dattam. 
bhat Rambhat vw. Krishnabhat (3) are 
relied on and it seems to me thatthis is 
the sorreet view of the law. The question 
was very fully disenssed in Pitambar Parkasi 
v, Madhu Sudan Mandal (2) in whish the 
mortgage was one in exaetly the same terms 
as the mortgage in the ease with whieh we 
are at present sonserned, and in that case 
the learned Judges said: “It is well settled 
that when an instrument of mortgage gives a 
right to possession aud also sontains a sovenant 


(1) 6 0. L. J. 148, 
(2) 6 Ind Cas. 158. l 
491, 
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to pay, thus presenting a sombination of 
a usufrustuary and a simple mortgage, the 
. two rights areindependent andthe mort- 
gageo may sue for sale althongh he may have 
given up possession” and the right atornes 
immediately after the dune date is passed, 
The same view was taken inthe other eases 
to whieh I have already referred and, aa I 
have already said, this, in my opinion, is the 
sorreet view of the law, 

In the result, then, I would modify the 
dearee of the lower Appellate Court. The 
parties are agreed that the sam due is 
Rs. 1,675, I would aesordingly direst that 
the plaintiffs be allowed to sell the mortgaged 
property forthis sum, the defendants being 
allowed six montha’ time to pay the amount. 
Ocsts in proportion to the sueeess of the 
partier, 

Ross, J.—-I agree, 

J. F. & NH 

Decree modified, 


NAGPUR JUDICIAL COMMISSIONER ’s 
OOURT. 

First Civw Appear No. 16-B or 1920, 
Desember 13, 1921, 
Present:—Mr, Kotval, A. J, 0., and 
Mr. Prideaux, A. J. © 
NIMBAJI AND orpexs—Derendants— 
ÅPPELLANTS 
versus 
KISANLAL—Puatn nyg — 


RESPONDENT, 
" Hindu Law — Manager — Debts incurred 
by manager sn defending himself against criminal 
charge—Wealthy and important family—Amount of 
debis—Lender’s duty, 


Debts incurred by the manager of nA joint Hind u 
family in defending himself aga a imiss! 
charge are payable by the family. “p. 669, col. 1.) 

Beni Ram v. Man Singh, 11 Ind, Cas. 663; 84 A. 
4&8 A. L. J. 1015 and Hanumat Mahton v. Bonadhare 
Singh, 52 Ind. Cas. 7384, 4 P, L, J, 653; (1920) Pat. 
18; 1 P. L. T, 133, relied upon. 

It is not the business of the lender ta determine 
the amount which the manager should' expend in 
his defence; If the family is w wealthy and im- 
portant one, it is not too much for the manager to 
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raise a loan of Rs. $2,000 in order to defend himself. 
[p. 669, col. 1.] 


Appeal against a deeree of the àd- 
ditional Distriet Judge, Akola, in Civil Suit 
No. 9 of 1919, dated the 20th January 1920. 

Mr, M. R. Dixit, for the Appellants. 

Mr, Q. L. Subhedar, for the Respondent. 

JUDGMENT,—Plaintiff sued to resover 
Rs, 38,153.7-6 from defendants Nos. 1 to 4 on 
aeeount of advanees made to a trading firm of 
whieh defendants are the owners. The slaim 
ineludes interest. A sum of Re, 32,000 out of 
the debt was advansed to enable the first de- 
fendant to engage Oounsel to defend himself 
againat a murier sharge,a ease in whieh he 
was subsequently eonvieted and senteneed to 
transportation for life: Rs, 3,750 was the 


amount elaimed as an adane for the 


purehase of war bonds; the balanee repre- 
sents money advanees made, it ia said, for 
business purposes to this trading family. 


The ease was proseeded oz. parte against 
the first defendant; defendants Nos, 2 to 4, his 
bro: hers, represented by their maternal anele, 
Mahadeo Bajirao, denied all knowledges of 
the debts in suit, and it was farther denied 
that thesesums were borrowed for family 
purposes or for the benefit of the family. 


The ease went to trial on the following 
issnes:— 

“{1) Whether the debt in suit wasin- 
eurred by the defendant No. 1, and was it 
a purposes mentioned by the plaint- 
i 

(2) Whether defendants Nos, 2 to 4 are 
liable for the debtineurred P J 

(3) Whether the plaintiff is entitled 
to elaim interest, and, if 50, at what rateP 

(4) To stint relief is the plaintiff 
entitled and against whish of the defend- 
ants P” 

The lower Court finds that the sum of 
Re, 32,000 was advaneed to meet thd ex. . 
penses of defending the firat defendant at 
the murder trial and that sush an advanes 
wasa pressing nesessity. Defendants Nos. 2 
to 4 were also found liable to pay the 
amount advaneed for war bonds and for 
family purposes. 

-- It is not bere denied that the auma olim- 
6d were adyaneed and, in view of the 


decisions in Best Ran v, Man Singh (1), 


` (1) 11 Ind, Cas, G63; 34 À. 4; 8 A, L. J. 1016. 
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and Hanumat Mahton v, Sonadhari Singh (2), 
we have no hesitation in finding that debts 
ineurred by the manager in defending 
himself against a sriminal sharge are pay- 
able by the family. It is established that 
defendant No. 1, until‘his arrest, was the karta 
or the manager of the family; but it is 
argued that it lay on the plaintiff to show 
that susha large sum as .Ra. 32,000 was 
required for the defenea of Dhanraj. The 
payments of Ks, 24,470 to Mr. Das, Bar- 


- at-Law, Oalontta, Rs. 500 to Mr, Hosali, . 


Bar-at-Law, Rs. 500 to Mr. Malak Khan, 
Pleader, Rs, 1,500 to Mr. Khaparde, and 
Rs, 1,000 to Mr. Nargandkur, are proved 
from defendanta’ aseount-books. These 
aesount for no less than Rs. 27,970, It is 
established that Mr. Das was engaged in 
the Magistrate’s Oourt and that Mr. 
Kbaparde appeared for Dhanraj in this 
Conrt. The expenses in the Committing 
Magistrates Oourt and the High Court 
easily aseoun’ for the balance, We do not 
think itwas the plaintiffs business to de- 
termine the amount Dhanraj chose to expend 
in his defense: The family is a wealthy one 
and are said to pay Rs. 10,050 to Rs. 12,000 
& year as- Government land revenue 
and to have dealings of one or two lakhs 
annually, The engagement of Mr. Das and 
other Ocunsel was thus justified by, the 
importanee of the family and as it is not 
` denied that the sum of Rs. 32,000 was re- 
seived in order to defend Dhanraj, we. 
think plaintiff bas been rightly given a desree 
as regards this amount, 

It is equally ‘eléar that money was 
advaneed for the purehase of war bonds to 
the defendants’ family; these war bonds 
belong to defendants’ family. Some patrio- 
tie people purshased these bonds when 
they oould ill afford them. But defend- 
ants were assuring. themselves of a fixed 
insome by buying these. bonds and the 
purehase ean, therefore, be said to be for the 
famly benefit... 

The other itemaelaimed are unquestion- 
ably on acsount of business purposes, debts 
insurred by the trading family, aud we 
think that the deeras as regards this por- 
tion of the slaim is sorraet. 


(2) 52 Ind. Oàs, 784; 4 P, L, J. 653; (1920) Pat. 
13; L P. L. T, 188, 


We note that the appeal is very generally 
worded. It is not denied that the money 
elaimed reached the family and the law 
governing the re-payment of debts incurred 
for Dhanraj’s defense ia not ehallenged. 
We. are of opinion that the ease has been 
eorrestly desided. We, therefore, dismiss this 
appesl. with eosts. The appellants will pay 
respondent’s- sosts, 


Be D, Appeal dismissed, 


aE 


CALOUTTA HIGH COURT, 
ÅPPEALS FROM Appactate Decanes Nos, 215, 
916 ro 927 or 1919, 

November 23, 1921. 

Present :— Justiss Sir N, R. Chatterjes, Kt., 
and Mr. Justies Panton, 

PALAN MEAH, TaAHBILDAR-—— 
PLAINTIFF- APPELLANT 
rersus 
Tas SEORETARY or STATE ror 
INDIA In COUNCIL AND orners— 


DzWENDANTH—- RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss, JO4H, 1114 
—OQlaim .under 8. 104H barred by limitation—-Suit 
under s. LILA, maintainability of. 


A ‘plaintiff is entitled to maintain a suit coming 
under section 111A of the Bengal Tenancy Aci 
although his claim under section 104H of the Aot 
may be barred by limitation. [p. 670, col. 2.] 


Appeals against deerces of the District 
Judge of Noakhali, dated tle 29th of January 
1919, affirming those of the Additional 
Subordinate. Judge of that Distriet, dated 
the 17th of June 1917, 


FACTS appear from the judgment, 

Babu Jatindra Kumar Sen Gupta, for the 
Appellants,—The thirteen appeals arise 
ont of as many suits whieh have. all 
been dismissed on a preliminary. point, 
No evidense has been gone into, The lands 
are khas mahal lands. The Reeord of Rights 
were finally published on 27th Mareh 1910, 
The present suits.were brought on 27th 
Marsh 1916; The: lands are ineluded 
within my- jote. They have been wrongly 
resorded as being. within the defeudant’s 


-eh 


jote. Henee my suits, On 29th Novem- 
ber 1916 the: Secretary of State appeared. 
In the meantime, on 29th September 1916, 
the original plaintiff died and the present 
plaintiffs were substituted on 26th February 
1917. On 18th Jane 1917 I applied for 
issue of a eommission for losal inspsstion, 
The Court thereafter took up preliminary 
issuss for trial on that date. The Secretary 
of State then objested to the maintain- 
ability of the sait under sestion 104, 
Bengal Tenansy Ast. Oo 19th June 1917 
I prayed that the prayer of my plaint 
objested to might beexpunged. My prayer 
was not granted and the snit was dismissed, 
On appeal that order was affirmed, I 
claimed two reliefe, one under aotioa 104- 
H, and the other under sestion 1114. of 
the Bsngal Tenaney Ast. I may giveup 
one of my slaima. The defendant cannot 
ba in any way prajudised by that, I 
sabmit the learned Judge erred in dismissing 
the - whole suit. Refers to Raiani Kanta 
Mookerjee v. Secretary of State for India (1). 
. My next eontention is that: my application 
for amendment ought to have been granted 
as it eould not have’ possibly prejadised 
the Searetary of-State. Refers to Promoda 
Nath Roy v. Astr-ud-din Mandal (2), Jogendra 
Nath Singh v. Secretary of State for India in 
Oouncil-(3). 


. Baba. Surendranath Guha, (J — Govern: ` 


ment Pleader, for the Seeretary of State.— 
The amendments sannot be allowed as the 


suits will fail for want ,of notiee to the- 


Seeretary of State under sestion 18, Oivil 
Prosedure Oode, Refers to Prasanna ‘Rana 
Adhikary v. Raohtmuddin Howladar (4), 

Babu Jatindra Kumar Sen Gupta replied 
in brief, 


Babu Ham Oh. Mitter, for the Respondents. 


JUDGMENT, 
In S.A, No, 815 or 1919, 

The suit, in so far as the ‘prayer 
kha is seoneerned, is barred by the 
provisions of  sestion 194H of 
Bengal Tenaney Aet, inasmuch as if relates 
to an entry of rent settled under seetions 
104A to 104F. But the’ plaintiff applied 
for amendment of the plaint in the Ooart 


of first ‘instanee by striking ont the prayer 
(1) AT Ind, Cas, 820; 45 O, 645 at p. 651. 
(2) 11 Ind, Cas, 262; 15 C, W. N. 896, 
eae 17 Ind. Oas, 921; 16 0. L.J. 885; 17 0. W.N. 


the - 
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kha, The plaintiff also — to strike 
out the prayer for a deslaration that the 
reeord in the names of defendants Noa. 2 
to 5 in respset of the land of sahednule 
(ka) was unjust and illegal. If these 
amendments were allowed, the only prayer 
left - would ba a deslaration that the 
defendants Nos, 2 to 5 had no right to 
the land and that the land wus ineluded 
in the plaintifi’s ryohi : : that would bs a 
suit within the purview of sestion LILA 
and we do not see why the plaintiff 
should not be allowed to proesed with the 
suit so framed. In the sasa 0f Rajani Kanta 
Mooker ee v. Secretary of State for India (1) 
it was held that the plaintiff is entitled 
to maintain a suit eoming under seetion ILLA 
although the slaim under sestion 104H 
may be barred by limitation. 

In the present ease, the plaintiff ex- 
presaly prayed for the amendments AB 
stated above. We think that the reasons 
given by the’ Court below for refusing the 
amendment are not sound, and that the 
amendments may ba allowed; 

The Soeretary of Stata will not bea 
neoessary party to the snit so sameoded, 
Bat the plaintiff wants that the question 
of title as between the plaintiff and 
defendanta Nos.2 to 5 ahould be desided 
in the presence of the Sooretary of state 
who may be Kept on the resord as a 
pro forma defendant. 

We’ aseordingly direst that the sase be 
remitted to the Court of first instanea 
in order that the amendments may ba 

made and the suit tried aseording to law. 
The Seeretary ‘of State will be kept on 
the redord as a pro forma defendant. 

"The plaintiff must pay full sosta of the 
Seeretary of State in the Oourt of first 
instanee and half the sosis in the lower 
Appellate Qourt, as only ove half of the 
eosts was allowed in that Oourt to the 
Ssoretary of State. The order as to sosts 
in favour of the other defendants both in 
the Court of first instance and. in the 
lower Appellate Oourt will ba set aside. 
No order as to sosts in this Court. 

This judgment will govern the other 
appeals Nos, 915 to 927 of 1919, © 

B. N., 7 


Oase remitted, 


Vol, LXV] 
GOVINDA v, DOOM, 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit Aprgan No, 157 B or 1920. 
Ostober 24, 1921. 
Present:—Mr. Prideaux, A. J. O. 
GOVINDA AND ANOTHER— DEFENDANTS 
— APPELLANTS 
versus h 
Musammat DOOMA AND ANOTHER 
“—PLAINTIFFA—- REBPOKDENTS, 
- Hindu Law —Mitakshara-—-Berar—Inheritance—Non- 


technical stridhan—Preferential heir between son and 
daughter, 


The lem loct of Berar is the Mitakshara as inter- 
preted by the Mayukha fp. 67], col. 2.] 
Chandrabhaga v. Vishwanoth, 20 Ind, Cas, 557; 9 N. 
L. R. 102, referred to, 
"ln Maharashtra and Berar where the Mitakshara 
is à paramount authority and the Mayukha 2 
secondary one the property taken by a daughter 


from her father is her stridkan and devolves on her ` 


own heirs in the following order :—(1) unmarried 
daughter, (2) married daughter who is unprovided 
for, (3) married daughter who is provided for, (4) 
daughter's daughter, (6) daughter’s son, (6) son, (7) 
gon’s son, [p. 672, col. ?,] 

Jankibai v. Sundra, 14 B. 612; 7 Ind. Dec. (N. 8). 
875, Gulappa Domingappa v, Tayawa, 31 B. 458; 9 
Bom. L. R, 834, Bhaskar Trimbak Acharya v. Mahadev 
Ramji, 6:B. H, O. R. 1, Bulakhides v, Keshavlal, 6 B. 
85; 6 Ind. Jur, 260; 3 Ind, Deo. (N. s.) 514 and Manilal 
Rewadat v. Bai Rewa, 17 B. 168; 9 Ind. Deo. (N. 8.) 
498, Dowlatrao v. Govindrao, 1 Ind, Cas. 248; 5N. L. 
R. 13, followed. ` 


” Sheo Shankar Lal v, Debi Sahai, 25 A. 468 at p. 412; ` 
5 Bom. L, R, 828;23 M, L.J. 380; 70. W. N. 88); : 
80.1. A. 202; 8 Sar, P, O. J, 465 (P. O.), distinguished. : 


Appeal against a desree of the Sesond Ad- 
ditional Distriet Judge, Akola, dated the 23rd 
April 1920, in Ciyil Appeal No, 138 of 1919. 


Mr. D, W. Kathalay, for the Appellants, 
“Mr. A. V. Kharz, for the Respondents, 


- JUDGMENT .—The following genealogical 
tree helps to explain the case:— 


` Pandu (died .1809)-wife Tapi Bai 





4 


{ a |. T 
Jhumki — Sakharam) Chinki. Mukti, 


{ eee. 7 
. Ramkrishna, . tt Doomi.. Sarji. 
Doomi and Sarji sue to get possession 
of two fields and a house sold by Ram- 
krishna, their brother, to the defendants 


under two sale-deeds eontending that they 
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as the preferential heirs of Jhumki are 
entitled to the property and that Ram- 
krishna did not own the property and 
eould not sell it. The defendants pleaded 
ínter alia that they are Rewa Kunbie who 
migrated to Berar from Guzerath bringing 
their eustomary law, the Maynokhs, with 
them and under that law the son would 
baye a preferential elaim. It was farther 
sontended that among this easte there is 
a eustom by which the son suecsesda in 
preference tothe daughtere, lt was further 
pleaded . that. the plaintiffs’ olaim was‘time- 
barred ard that there was a misjoinder 
of parties, 

The first Court found that the parties 

were goverred by the Mitakshara Law aa 
preveiled in Berar and that the alleged 
there 
was no misjoinder of parties or esuses of 
action ard that tke plaintiffs’ alaim was 
not: time-barred. In the lower Appellate 
Court theese Gndings were sonfirmed. 
. There is no foree in the first and 
second grounds of the memorandum of 
appeal to this Court and the sontentions 
contaired therein have not been pressed, 

Jt bas been found that the family of 
the parties migrated to Berar from Gnzerath 
some five hundred years ago and as 
Nilkantha, the author of the Maynkka 
School of Law, did not some into existenea 


until about. 1700, the family sould have 


bardJy brought that Jaw into this Pro. 
vinee with them. There ia a soneurrent 
finding of fast that the enstom set up 
has not been established and that son- 
sludes that matter. The fourth ground 
cf appeal whieh deals with the question 
of adverse possession hae not been argued 
and arguments in this Court have been 
aonfined tothe question whether Ramkishna 
or his two sisters are the preferential 
heirs to the mother, Jhumki, It is ad. 
mitted by both sides in this Court that 
Jhamki took an, absolute estate. It ia 
not eontended that her siaters have or had 
any right to the estate now in suit, 

On the findings some toit must be held 
that the parties are governed by the lex 
locé of Berar, namely, the Mitakshara ag 
interpreted by the Mayukha: see Okandra. 
bhaga v. Vishwanath (1), It ia settled law 


(1) 20-Ind, Cas, 657; 9 N. L. R. 102, 


* 
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that in Berar a Hindu daughter inheriting 
from her father takes an absolute estate: 
Dowlatrao v. Gocindrao (2), and it has been 
held in Bombay, and the Maharashtra Law 
is followed in Bombay, that a daughter 
inheriting from a mother or a father 
takes an absolute estate whish passes on 
her death to her own heirs and not to 
those of the preseding owner: Bhagtrathebai v. 
Kahnujytrav (3), .but it is arguéd for the 
appellants that as it is under the Mayukha 
ihat the property reashed the daughter, its 
further deseent is governed by that Law and 
the son under it inherits in preferenee to 
his sisters, In support of this argument 
Iam referred to paragraph 26, seation, 10 of 
the Vyavahara Mayukha. whieh runs: “How” 
ever the text of Najipavalkys, ‘Let sons 
divide equally both the effeots and the debta 
after the death of their two parents,’ relates 
to what is aequired by the act of partition 
and the like with the exseption of that des- 
lared in the above texts as woman’s property. 
Prom this it is olear that if there be 
daughters, the sons, or other heirs even 
suseeed to the mother’s estate other than 
that before deseribed.” I am also referred 
to page 445 of Bannerjee’s ‘Marriage and. 
Stridhan.’ The property is, it is argued, 
non-teshnieal sirédhan, and not being one 
of those kinds of stridhana for whieh express 
texts prescribe exseptional modes of deseont 
would under the Mayukha go on the woman's 
death to her coos as if she were a male, 

and this notwithstanding ber having daugh- 
ters: paragraph 618 of Mayne’s Hindu Law 
' and Usage, and Trevelyan’s Hindu Law, page 
452. 


The question before me is, whether prop- 
erty taken by a daughter from her father 
devolves on the son to the exolusion of the 
daughters or vice versa, The authorities 
quoted doubtless show that under the 
Mayukha * in this oase the son would sueseed, 
but in Berar the Mayukha i is not paramount, 
the lex loci being as already stated the 
Mitaksbara interpreted by the 
and it is to this Jaw, paramount also in the 
Mabratta sountry, the southern Konkan and 


northern Konkan, that we must turn for a` 


solution. There ie ample authority to show 


(2) 1 Ind. Ons, 243; 5 N. L 
(3) 11 B, 286; 6 ‘Ind, Deo.’ — ay 187 (BBD | 


- 
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that under.this law. the property descends 
to the daughters to the exelusion of fhe 
sons. In Maharashtra and Barar whera the 
Mitakshara is paramount and the Mayakha 
a sesondary authority, the inheritanse of 
this non-teshnioal sérédhan would devolve 
on 

(1) Unmarried daughter, 

(2) Married daughter who is 
for.” 

(3) Married daughter who is 
for.” 

(4) Daughter's daughter. 

(5) Daughter's son, 


“anprovided 


“provided 


(6) Son, 

(7) Son’s son, 

Authority for the desision of the 
lower Appellate Oourt ean ba foand: 
Jankibai v, Sundra (4), Oulappa Domin. 
gappı v, Tayawa (5), Bhaskar Trimbak 


Acharya v, Mahadev Ramit (6), Bulakhidas v. 
Xeshavlal (7) and Manilal Rewadat v. Bat 
Rewa (€). I am aware of the desision of 
their Lordships of the Priyy Oonnsil in. 
Sheo Shantar Lal v, Debt Sahat (9) bat that 
was a case under the Banares Law. The 
law as now settled in the Madras, Mithila: 
and Bengal Sehools, is that property inherited 
by a woman whether from a man or a woman" 
does not constitute her siridhan but acoord- 
ing to the Bombay Sshool, whish is followed 
in Berar, it does, exeept where the property 
is inherited by a female who enters the family: 
of the deasased by marriage. As stated, there 
is ample authority for the proposition that 
in this ease govérned by the Mitakshara as- 
interpreted in the Bombay Presideney the 
daughters exelade’ the son, _Bamkrishna, 
The- result is that this appeal ‘fails and is 
dismissed with eosta, The appallants will 
pay’: ‘respondents’ costs. p 
uP GN. 
Appeal dismissed, 


(4) 14 B. 612; 7 Ind:- Des. (x. s.) 875. 
; 9 »L.. 884, 

(6) 6 B: H. C. R. 1 
B, I 


ae 6 85; 6 ad. Jur, 260; 8 Ind. Deo, (N. B.) 
(8) 17 B. 758; 9 Ind. Deo. (N. s.) 498. 
(9) 25 A. 465 at p. 472;5 Bom. L. B. 823; 13 M. 
L. J. 880; 7 0. W. N. 831; 30 I, A. 202; 8 Sar. P. O. J, 
465 (P. 0.). 
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KRISHNA EISHORE ADHIKARY V, KUJUNDA NYADI COLLIBRIRS, LTD, 


PATNA HIGH COURT. 
: ÅPPEAL Fxom OrtervaL Deo:en No, 72 
or 1 19, 
Foetrnary 10, 1922. 
Present :— Mr. Justice Das and 
Mr. Justiea Adami. 
KRISHNA KISHORE ADHIKARY 
AND ———— 
TErsu 
Tar KUSUNDA NYADI COLLIERIES, 


Lro.—:REsPONDENT, 

Transfer of Property Act (IV of 1882), s. 69 - 
Mortgage—Test to determine whether transaction mort- 
gage-— Transaction in which no interest payable, whee 
ther mortgage— Royalty, whether immoveable property 
— Deed, construction of, K 


A test to apply to determine whether a trang- 
action amounts fo a mortgage or not is to see 
whether any interest is to run upon the sum of 
money that may be due by one party to another in 
consideration of which the -transaction is entered 
into. [p. 674, col. 1,1 

Where in a transaction no interest ia payable 
by the debtor to the creditor and the document 
expressly states that the transaction is entered into 
for the purpose of paying off the sum due by the 
debtor to the oreditor, the transaction is not a mort» 
gage. [p. 674, col. L] 

Koyalty is the price paid for a portion of the 
soil the payment whereof is distributed over ‘a 
number of years Interest in the royalty is not 
an interest in immoveable property ip 67+ col 2] 


In order to pay off a certain debt without interest, 


the borrower executed a Jat meadi ia respect of a 
certain commission due to him in respect of a 
certain coal land of his, and contracted that the 
lender shall continue to satisfy the sum, borrowed 
by realising the commission every month, from 
year to year, till that month, of that year until 
which the entire amount is paid up but that if 
the income from the commission stopped the lender 
was to get nothing: 

Held, that such a contract did not amountto a 
mortgage and as such the deed was not one which 
required attestation i1 accordance with the provi- 
sion of section 69 of the Transfer of Property Act. 
{p 678, col. 2.] 


Appeal from a deaision of the Subordinate 
Judge, Manbbum. 


Messrs. N. O. Sinha, and N, O. Ghosh, for 


the Appellants, 

Messrs, ?. 0, Manuk, S. d. Sami, 9. M. 
Mullick, 5. K. Biattacharjy 2, 8. N. Bore, for 
the — 

JUDGMENT, 

Das, J. —Oa the 6th Fəbraarg 1901 the 
defendant No. 2 aad the predeag3sora-in: 
interest of defendasats Nos. 3 6 give a mining 
leaga in respest of 100 bigras of eral land in 
Kusuaoda to one Mr, Paillips on eartain terms 
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as to payment of minimum royalty and some 
mission whish ara set ont ia the doeument 
oraating the titla in favour of Mr. Phillips. 
Me, Phillips has aubsequantly eonveyed his 
interest to the Kueunda Nyadi Oollieriea Ltd., 
and the Compauy is now liable to pay the 
minimum royalty and sommissinn in respast 
of the lease to defendant; Nos, 2 6. Dafend- 
auts Nos. 2-6 borrowed various sams of 
monies from Mr, Smith, who has been aited. 
in ‘the astion as defendant No. 7, and on tha 
4th Mareh 1908 the sum dus and owing by 
dafendants Nos, 26 to Mr. Smith amounted 
in all to Rs. 35,000, On the 24th Marsh 
1938, defendants Nos, 26 exesuted a 
dosument in favour of Mr. Smith whieh is 
the subjact-matter of tha dispute between 
the parties, The doaumentis as follows :—~ 
“This Jat mead! tamasu’ is exesuted to the 
following effeat: that we hava borrowed 
already Rs. 30,000 from you, as per items 
noted hersin below, and borraw R3. 5,000 this 
day, in all Rs. 35,090 In order to pay off 
this sum without interest, we ex3suted Jat 
meadt in respast of half of tha se xmmisaion on 
the underground soal of the 10) bighas of 
land, as described in the boundaries given 
below, within 12 annas of the entire Manga 
Kasanda, appertaining to Pargaana — 
and Katras. * * * 
You sbalil sontinue to satisfy * sum 
borrowed, by realising the sam nissivna avery 
month, from year to year from ths enaciag 
month of April of the sarrent year, You 
shall sontinua to realise half of the commission 
till that month of that year natil wuah te 
entire amount is paidap, This Jat medi 
oommission shall continue to ba realised by 
us direstly from that month and that year on 


whieh yoar mony will bə paid ap. You or 
. your heirs or representatives shall not ba 


eimpetent to raise any olaia, plea or obje- 
tion to the same, If the iosome from the 
sommission ba stopped owing to the exbana- 
tion ofe2al, or on any other ground, ani 
if the entire amoant due to you be nk 
realised. thereffom ani something is left 
dae,. you shall nət ba aompaient to realise 
the sama from our osesoos, oF other propar- 
tias. You shall remain bouud to give np 
the samea.” The qisstian whisa we have to 
determine is, whether this doeument operated 
asamorigaga of immoveable property. I£ 
ip did operate as a mortgage of immoveabla 
property, it is nnenforeeable in law inasm ish 
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agit was not attested in aseordanea with 
seation 59 ofthe Tranefer of Property Act. 
The plaintiff, who took en sonvyeyanes of tha 
interest of Mr. Smith on the 28th Mareh 
1908, sontends that the document operated 
as an assignment or as a mortgage of 
moveable property aud that, assordingly, it 
was not nesessary to have the dooument 
attested in the manner required by seotion 
59 of the Transfer of Property Ast. 

In my opinion the doenment did not 
operate as a mortgage and certainly did not 
operate as a mortgage of immoveable property. 
A mortgage implies a debt and | am satisfied 
that the document extinguished the debt 
whish was due by defendants Nos, 2-6 to 
Mr, Smith, The dosument expressly states 
that the transastion was entered into in 
order to pay: off the sum of Rs. 35,000: due 
by the -defendante Nos, 2 6 in favour of the 
plaintiff, A very important test to apply, 
whenever the question is raised whether a 
transaction amounts to a mortgage or not, is to 
see whether any interest is to run uponthe sum 
of money that may be due by one party to 
another in aonsideration of whish the trans- 
aetion is enteredinto. Ifno interset is pay- 


“. able by the debtorto the oreditor and if the 


document expressly states that the transaation 
is entered inte for the purpose of paying off 
the sum due by the dehtar to the oreditor, 
it is diffienlt to understand how the transaa- 
tion ean be regarded as a mortgage, Iu the 
next place, itis important to take note of 
“the sondition which expressly provided that 
even. if Mr. smith failed to realise any 
eormmmission owing to the exhaustion of soal 
or on any other ground the defendants Nos, 
2.6 would not be liable for any sum.cf money 
that might be still dueto Mr. Smith. In 


other words, the execution of this dosument . 


put an end to the liability of defendants Nos, 
2.6 to the plaintiff, No doubt, there are 
certain expressions used in the dosumsnt to 
whieh the learned Subordinate. Judge refers 
whish, if read apart from the sontext, seem 
to suggest that the liability’ still continued: 
but the dosument must ba read as a whole 


and, in my opinion, when itis read ag 9 


whole, it-establishes that the liability... of 
defendants Nos, 2 6 was atan end by the exe- 
suntion of the dosument. 

: Inthe next place, if it .was a mortgage 
at all it was a mortgage of the sommission 
whish was due to the defendants Nos, 2-6 
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from the Company, Now, I sannot regard 
the interest whieh the defendants Noa, 2-6 
had in the eommission as an interret in 
immovaable property. It has been held in 
ases too numerous to mention that royalty 
is in reality the prise paid for a porticn of 
the soil the payment whereof is distributed 
over a number of years, If that be so, then 
the interest in the royalty cannot sonetitute 
an interest in immoveable property ln my 
opinion,the position is this: defendants Nos. 2-6 
had a elaim to a benefisial interest in the 
commission whioh was notin’ hair possession 
either astual or sonstructive. Toat beneficial 
interest sould not be regarded as an interest 
in immoveable: property. Defendants Nos, 
2.6 transferred their slaim to that beneficial 
interest to Mr. Smith and Mr, Smith in 
his turn transferred it to the plaintiff. In: 
my opinion, the transaction is not one whieh 
required attestation in aosordanos with the 
provision of seotion 59 of tha Transfer of 
Property Act, j 

I would allow the appeal, set aside the 
‘judgment of the learned Subordinate Judge, 
and remand the ease to the learned 
Subordinate Judge for desision assording to 
law. The plaintiffs are gubitlsd to the eosta 
The oosts teurred io the 
Court below will abide the raanli and will 
be disposed of by the learned Sabordinate 
Judge. 

ADaNi, J.—I agree, 

J. H. 
Agpeal allotted. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
O1vit Revision No. 1& or 1921, 
July 29, 19214, 


y Present: —Mr Dnobley, A J. O, 


MADHORAO —Dure «va .t —APPLICANT 
vera uas 
M NOHARGAL —Puiusrnes —Nog- 
APPLICANT, 
Civil Procedure Code (Act V of 1998), s. 26— 
Plaint, present tian of, at residence of Judge after Court 
hours—-Jwrisdiction to receive, 
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RAGHUBAR SINGH Ü., JEFHU MABTON, 


The presentation of a plaint after the usual Court 
hours at the residence of the Judge is valid and a 
Judge has jurisdiction to receive it at his residence 
‘even after the Court hours, though he is not bound 


to do so. 

ı Din Ram v. Hari Das, 14 Ind, Cas, 744; 34 A, 482, 
BA, L, J. 743, followed, 

, Appeal against a deoree of the Additional 
Distriet Judge, Bətul, dated the 9th 
Ostober 1920, in Civil Appaal No. 47 of 
1920, 


` Mr, Atmarum Bhagwant, for the Applicant, 
: ORDER.—The ‘only point urged in 
this aase is, that the presentation of the 
plaint, whieh was made after the usual 
Ocurt hours at the Munsif’a residence, was 
not proper and that the plaint should have 
bean rejected. The day on whish the plaint 
‘was presented was the last day on whieh the 
limitation was to expire and the. plaintiff’s 
glaim would have been barred by time the 
next day, This point was not raised in the 
Firat Court but was made a ground of appeal 
in the Court of the Additional District Judge. 
The case of Din Ram v. Hari Daa (1) is 
an anthcrity for holding that sush a présen- 
tation isa valid preyentation and thata Judge 
bag juriscietion to reseive the plaint at his 
residenes and after the Court boure, though 
he is not obliged todo so, Tae fast that 
that was a aana of petition of appeal not 
cf a plaint does not make any aiffaranes. 
The presentation of the plaint was not, 
therefore, improper and the plaintiff's Stata 
sonld not be dismissed as time barred, 
There ia no other ground pressed in this 
revision which ia dismiszed without notise to 
-the other side. 

G. B.D. 

Revision dismissed. 


(1) 14 Ind. Cas. 744 84 A, 482 9 A L. J. 
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PATNA HIGH COURT. 
In the matter of Luvters Patent APPRAL 
No. 3 og 1921. 

February 9, 1932. 
Present: — Mr. Justiea Coutts. 
RAGHUBAR SINGH AND orarRs— 
APPELLANTS 
versus 


JETHU MAHTON —Resroxpent. 
Court Fees Act (VII of 1870), 8, 4—Detters Patent 
Appeal—Court-fee, whether leviadle, ra 


No Courf-fee is leviable ona Letters Patent Appeal 


- under the Court Fees Act, 


Mr. Atul Krishna Roy, for the Appellante, 

ORDE 8.—The question for desision is, 
whether Court fee is payable on a memorane 
dum of appeal under seetion 10 of the 
Letters Patent, Upts now Oonrt fees have 
been levied, bnt it is contended that the only 
law under whieh Court-fees ean be levied is 
sestion 4 of the Court Fees Aet and that 
this sestion does not sontemplate payment 
of Caourt-fee in tbe ease of an appeal from 
the decision of a Single Judge of the High 
Oourt, 


Seation 4 ofthe Court Faas Ast saya: “Wo 
dosument of any of the kinds apesified in the 
First cr Sscond Sshedule to this Act annexed, 
as shargeable with fees, shall ba filed, ex- 
hibited or resordedin, or shali ba rescived 
or farnished by, any of the said High Courts 
in any casesoming before sush Court in tha’ 
exercise of its extraordinary original siwil 
ju. iidisrior... sanane OF tn the exercise 
of its jurisdiction as regards appeals from the 
judgment cf two or more Judges of ths satd 
Qourt, or of a Distston Oourt... cc ccncscuscces ees 
ssyeeseeeeseDlegs In respeset of auch dosnment 
there be paid a fee of an amount nút leas than 
that indicated by either of the sdid schedules 
as the proper fee for sunah dooument,” 


Fae est tae 


: In this High Cour, so far as T am aware, 
no Division Oourt has ever been ceon- 
stituted; and in any ease, in my opinion, a 
Division Court must, under the law as it 
stands at present, sonsist of at least two 
Judger, for gestion 108 af the Government 
of India Act enacts that, “(i) Hash High 
Court may by its own rulea provide, as it 
thinks fit, for the exersise by one or mora 
Judges or by Division Courts sonstitated by 


` two or more Judges of the High Oonrt, of 


the Original and Appellate Jurisdiction vested 
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in the Court, (2) The Chief Justieeof eash 
High Conrt shall determine what Judge in 
eaoh ease ia to sit alone, and what Judges of 
the Court, whether with or withont the Chief 
Jnetiee, are to sonstitute the several -Division 
Courts,” 

Sestion 4 of tbe Court:Fees Aet, therefore, 
does not entitle the High Court to leyy Court 
fees on Letters Patent Appeals and there 
being no other Jaw under whieh they oan be 
levied sneh appeals must be acsepted without 
Oourt-fees. I feel sonvinsed, however, that 
if was never intended that Letters Patent 
Appeals shonld be filed without Court-fees and 
I would suggest that the matter be brought 
to the attention of the Legislature. 

J. P. 
Order accordingly. 
A — — 
J MADRAS HIGH COURT. 
_ Orvis Revision Petition No. 82 or 1920, 
February 14, 1921. 
- Present :— Mr. Juatisa Odgers. 
Sheikh MOHIDIN SAHIB—DEFENDANI— 
PETITIONER 
versus 
' RAMASWAMI CHETT Y—Ptarxtire— 


REBLOr DENT, 
| Civil Procedure Code (Act V of 1908), s 115, 
Sch. II, para, 16—Arbitration—Arbitrater getting 
private information but communicating it to other 
arbitrators—Award, validity of-—Revision—High Court, 
power 0). 


JA High Court will proceed very warily in 
aoe revision in the case of awards. [p. 676, 
col, 2 

` Ghùlam'` Khan v. Muhammad Hassan, 29 O. 167; 6 
G.-W. N. 226: 49 I. A. bi; iz M. L, 3.77; 4 Bom L, 
R. 161; B.Sar. P. O. J. 164; 25 P. BR. 3962 (P. C.), 
raferred to. 


W here in a case referred to arbitration one of the 


arbitrators gets private information about the case 
but takes care to communicate it to the’ other 
arbitrators in the presence of the parties and they 
have opportunity of checking the information or of 
i aa it, the award is not vitiated. [p 67%, 
” Kanhaiya Lal v. Khairati Lal, 49 Ind. Cas. 808; 9 
P, W. R. 1939 .and Daya Kishen v. Dharam Das, 
4 A. L. J. 159, A. W. N. ( 997, 759, distinguished. 
Petition, under section 115 ot Aot V of 
1908, praying the High Oourt to revise a 
decree of the Distriet Court, South Arsot, 
dated the 1Uth February 191 in Oivil Mis. 
sellaneous Appeal No. 6 of 1918, preferred 
against an order of the Additional Distriot 
Munasif, Villopuram, dated the 30th Novem. 
ber 1917, in Original Suit No, 223 of 1y17, 
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FAOTS nrpesr from the judgment. 

Mr, V. Viswan: tha Sust:?, for the Appel- 
lant.—The award is vitiated by an illegality 
and the deeree based on it should be set 
aside. It was the duty of abitrators to 
resord evidenes tendered by the parties and 
to base their judgment thereon, One of the 
arbitratcrs got private information and used 
his dealings With defendant ‘to unfair advan- 
tage. He esaw plaintiffs’ aecounts. The 
decree is liable to be set aside Ghulam Khan 
v, Muhammad Hussan (1), Kanhaiya Lal-vy. 
Khatrati Lal (2) and Daya hishen v. Dharam 
Das (2). ; 

Mr, L A. Govindaragava Iyer, for the Re 
spondent — There has been no prejudise to 
deferdant by the action cf panchayatdar, 
Annusawmi, He no, doubt, examined defende 
ant’s seeounts and detested the difference © 
between it and the acsounts prodused before 
the panchayat, But defendant admitted the 
false entries. This knowledge obtained by 
Annusswmi was communisated to the other 
panchoyatdars, The eases sited are not on 
all fours, 

J UDGMENT,—The question here is, whe- 
ther the Court should interfere in revision to 
tet aside a desree passed in accordance with 
ab award on the ground that the arbitration 
was v:t-ated by a material irregularity in that 
one ot the arbitrators used knowlecge obe 
tained privately in eoming to his desision 
as an arbirator, Ghulam Khan vy. Muham» 
mad Hassan (1) is anthority for saying that 
in the sace of an award revision would be 
more objestionable than an appeal, It is, 
therefcre, the nle that the Court proseeds 
very wanlyin allowing revision in awards, 
Two sares were referred to by the vakil for 
the pet.tioner, one Kanhaiya Lal v. Ahatrats 
Lal (2) where an arbitratcr made private 
e: quivies ircm a persoD or persone u? known, 
bebind the bsek of one cf the peartica— the - 
plaintifiin the nit. It is there isid down 
that an arbitrator must some to his decision 
on evidense taken before both parties or 
after having given both parties an cp sortu- 
pity of teing present at the e! quiry and that 
the making of private enquiries vitiated the 
award, ‘Ihe other eate is Daya Kishen v. 


Dharam Das (8) where the arbitrator made 

{1 200. 167; 60. WI N. 226; 291. A. 51;32 M, 
L.J 773 4 Bom L. R. 163; 8 Sar. P, ©. J. 154; 25 P, 
R. 190: iP. 0.3). 

(zj 4b Ind. Cas, £68; 9 P, W, R. 18:9. 

(b) 4 A, Led, 18$; A. W. N. (G7) 76. 
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private and sesret enquiries, the resalt vf 
whioh was not resorded by him. It was 
held that it was legal miseonduet to make 
private enquiries and make his award on 
information whish he had privately obtained 
and whieh the parties had. not got opportuni- 
ties of shesking, 


In thia sasa the evidense is that one of- 
the panchayatdars used to hava dealings with 


‘the defendant. Hs went to ‘his shop and 
: notised a difference in the acsounta of defend- 
ant with the plaintif from the aracunts 
-before the panchayat. The panchayat. 
day (Aunusami Chetty) sonmuniosted bia 
knowledge to the other panchayatiars, both 
parties were present and the prncay.t 
agreed with tha opinion whish he plassd 
hefore them. The defendant asinally ad- 
mitted that some: of the entries against 
plaintiff were false and fraudulent as suspoob - 
ed by Annusawmi Chatty, 
other panchayutdars examined’ the asconnts 
for themselves and there is no reason for 
thinking that they did nok form aa inde. 
pendent judgment thereon. 

The information of Annusawmi Chetty 
may have bsen, in the first instanos, privately 
obtained, bat it was sommunieated to the 
other panciayrtdars in the presenss of the 
parties and they had opportunity of shesking 
the information or of sontradiating it, 
far from this, the defendant aatually admitted 
the information was voresot. Tis oase 
-elearly does not fall within the prinsiples 
laid down in the authorities cited and the 
eivil revision patition must ba dismissed 
with acets, 

M. G, P, 


J. P. Petiticn dismissed. 





BOMBAY HIGH OOURT. 
OatainaL CIvIL Joaisurction- Sor No.5 3. 
or 1921, — 
July 5, 1921. ye ie 
Present:—Mr. Justios Prath 3 
NIPPON MENKWA KALMSHIKT— ` 
PLANTIER ov’. 


~ are 
z 


Yarsus 31o? 
: F. PORTLO `K —Derenpanr. 
Bombay Rent (War Restrictions) Act (TU of 19'8), 
8 9 (2 —Object of Act—Lanwllord and tenant —Eject- 
ment ~Accommodation for staff of employees of landlord 
—Sufficient cause 
The object of the Bombay Rent ‘War Restrictions) 
Act is not the expropria.ion of the landlord but 
the prevention of profiteering. [p, v80, col, 2.] ~ 
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So, 


— 


KN 
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Under section 9 (2) of the Bombay Rent (War 
Restrictions Act the discretion of the Court in 
determining what is a satisfactory oause is unfetter- 
ed. [p. 680, col 3 ] 

The accommodation of staff of employees is 
sufficient causé under section 9 (2) of the Bombay 
Rent (War Restrictions) Act to eject a tenant, 

> [p, 650, col. 2.) 

Stovin v. Fatrbraas, (1919) W. N. 216; 88 L. J. K, 
B. 1004; WL. G. R 583; 121 L. T. 172; 83 J. P. 241; 
35 T., L. R. 659; 63 S. J. 682, not applied. 

Dobson v. Jones, (1844) 5 Man. & G. 118; 8 Soott 
(x. R 80; 1 Litw. Rog. Cas. 105; Barr. & Arn. 243; 
13 L. J 0. P. 126; 184 E. R. 502, Bent v. Roberts, 
.( 878) 3 Ex. D.66; 47 L J. Ex 1% 37 L, 0. 873; 

2R W, R, 128, Martin v. Assessment Committee of Weet 
Derby, 1683, 110 B D. :45; 62 L. J. M, O. 46, 81 
“W.B. 489; 47 J. P. 690; Reg. v, Spurrell, (1885) 1 Q. 
B. 72 at p. 75; 85 L.J. M. O. 74; 12 Jur. iN, sa 208; 
12 L, T 364; 14 W. R. 81, Stephens v, Tatham, (1919) 
W. N. 334, Beckett v. Sutton, (1882, 5L L J, Uh. 432; 
19 Oh. D 64, 46 L, T. 43 ; 30 W., R. 490, Duck v, 
Bates, (1883) 12 Q. B. D 79; 53 L. J, Q. B. 97; 491. 
T, 607 affirmed in Appeal 13 Q. B. D. 843; 58 L. J. 
Q. B. 338 at p. 344; 60 L. T. 778; 32 W. R. 818; 48 J. 
P. 501, referred to. 

The test to determine whether the staf are 
‘occupying the premises as servants of the 
landlord or as their tenants is, whether this 
occupation is necessary to or ancillary to the 
performance of the servants’ duties. [p. 67%, col. 1.] 

Where the occhpation is by way of remuneration 

‘or part payment for services, the servant occupies 
not as a servant but as a tenant. Lp. 679, col. 2,] 

Mr. Uampbell, (with him Mec. Ooléman), for 
the Plaintiff. 

Mr, F. 3. Faleyarkhan, for the Defendant. 

JUDGMENT. —Toe plaintiffa in this ease, 

the Japanese Cotton Trading Uompany, pur- 
,ohased, dn the 29th July 1920, the remainder - 
-of a sub-lease of Gool Mansion, Mayo Road, 
Tne building eompriases eight flats, of whish 
ove is inthe oseupation of the defendants.as 
tenants. The plaintiffs purehased the build. 
ing in order to prov¥ide residense for their 
Japanese staff, ani the. day after the pur- 
shase gave tha defentlanti notise to quit on 
the lst of Ostober 1920. The defendanta 
-attorned to the plàintife and paid. rent 
whish was ascepted up to the lat of Ostober, 
bot as they pleaded the Bombay Ronit 
Ast and deelined to quit, the plaintiffs have 
filed this suit. . 

The following jesnes were raised :— 

(L) Wooether the purshase of the property 
in suit by the plaintiffs is not ulira vires of 
the Oompany, and, if ao, whether be plaintiffs 
are entitled to maintain this anit? : 

(2) Woethear the pliintiffi raqaire the 
premises in suit reasonably and bona fide for 
their owa use and cssanation within the 
meaning of sestion 9 (2) of the Rent Act P-- 


* 


EA ART merely & 
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(3) Whether thera is eptisfastory cane 
within tho meaning of seation 9 (2) of the 
Rent. Ast P 
OK fissllowsd the first isaga, as the defend- 
ayta having attorned the plaintiffs are estop- 
ped from denying the title of their landlord. 
Parther, it éan make no differense tu them 
whether the suit is brought by the Company 
itself or by ibs purehasing directors, 


ww. As to the reasonablonass and bona fides of 


"~. plaintifia’ rsqiiraemsnts, there oan be no 
doubt, Ths Japanese staff sonsists of six 
married eduples, ten sehildren and twenty- 
nine bashelcrs, Of there five baehelors are 
on leave and twelve bashelore, one wife and 
five shildien are to arrive in a few months. 
The remainder of five married souplse, five 
ebildren. and thirteen bachelors, are housed 
in a bungalow at Malabar Hill, a fist at 
Rafaya -Marnzil, and two temporarily in s 
boarding house. The ossupanta of Rafaya 
Manzil are under notiee to quit. The 
Company, therefore, propose now to divide 
their steif between the Malabar Hill bungalow 
and Goo) Mansion, The Managing Direetor 
for Bombay with, his wife and five ehildren 
and eight bashelora in the former, and the 
rest of the staff in the latter, This allot- 
ment is fully set out in Mxhibit A, and the 
accommodation thus provided errs, if at all, 
on the side cf esonomy of spaas, . 

It is faintly suggested that the allotment 
of one room in the flats to an “office” is a 
_eontraverition of the head-lease from the 
Improvement. Trust forbidding the use of any 
part of the promiles without the sonsent of 
„the Trust “for avy business, trade or occupation 


i A “es -38k- apy purpose whatsoever other than a 


=. Gwelling- houee. Bat the so-salled offise 
room .where the Oode book is 
'. kept, where telegrams aré ressived after 
office hours and de-eoded, and where trans- 
actions thus made-are retorded, No outsiders 
visit this room for business, and it is, there. 
fore, no different to the room ina dwelling. 
house in whieh a Barrister reads his briefs 
at night, This use of the room ia not 
insonsistent with its oooupation as a dwel- 
ling-house, and in any ease the only person 
who oan raise the objection is the lessor or 
the sub-leasor. 

The second issue raises the question ere 
ther the ossupation of the servants of the 
Company is in law the osenpation of the 
Jandlord, Under sestion 9 (2) of the 


` eonstrued. 


“who resided in a hospital so; that 
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- landlord must ehow that tbe premises are 


required reasonably abd bona file ‘for hia-own 
ossupation.” la the oaeupation of the Com- 
pany’s staff equivalent in law to the landlord’s 
own oseupation P? . 

Now, the sestion only ——— two 
grounds fonnded on the oesupation of the 
premises: (1) for the landlord’s own osaupa- 
tion, and (2) for the -ossupation of any 
person for whosé benefit the promico ard 
held. The effəsb of the word “own” is no 
doubt to emphssiza the personality of the 
subjest, as, for instanoe, the phras “every 
man is his own lawyar.” Here it emphasz38 
the personality of the landlord. But 1 think 
this emphasis is used merely to sontrast the 
oscupation of the landlord with the oseupation 
of the cestui que trust or beneficial owner. Ft 
is not intended to exslude the rale of law that 
the osstpation of a servant id the oasupa- 
tion of the master. Optimus interpres rerum 
usus, and the cestion bas always been so 
In desiding onthe requirements 
of landlords, ithas always been the prastiae 
to odnsider the space required ‘for the 
ascommodation ofeervants. - : 

Mr. Taleyarkhan relies upon the words 

“some otber person in his employ? in 
the corresponding seetion of the English 
Ast, and argues that their omission in tHe 
Indian Act shows thatthe Indian Legislature 
deslined to rescgnise the ceaupation of ‘a 
servant. But the oscupation of a servant 
may be either qua servant that of bis 
master or gua tensnt of bis master. The 
Enlgish seetion refers to the latter atid 
does not toush the former, It allows the 
landlord to substitute another tenant if that 
tenant be in his employ; bnt it in no way 
affeets the rule that the cseupation of the 
servant gua servant is the cesupation of the 
master. 

The question then is, whether the staff ` 
wero osoupying the premises 4&8 servania 
of the landlord ‘Company cr as their 
tenants. The test is, whether this oesupa- 
tion is neseseary to or arcillary to the 
porformanos of the servants’ duties. In 
the ease of Dobson v. Jones (ry a Surgeon 
be `` 


(1). (1814) 5 Man. & G, 113; 8 Soott As. 8.) 80; 
1 Lutw Reg. Cas. 105; Barr, & Arn, 243; B by Ja 
0, P. 126; 184 E, R, 502, 
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might be able more readily to perform 
the servieses required of him was held to 
oasupy as a servant. Tindal, O. J., in that 
ease said (page 120) :— 

“The aoashmin who is placed in rooms 
of his master over the stable, the gardener 
who is put into a house iu the garden, 
or the porter who ossupies the lodga at 
a park gato, sannot ba sonsidered to ossupy 
as tenants, bat as servants merely whose 
possession and ocsupation is strietly and 
properly that of their mastera ” 

So, also,in the ease of Bent v. Roberts (2), 
a eonstabls oosupying quartera in the 
Poliea Station building was held to ossupy 
as a servant, 

Bat where the osaupation ii by way of 
remuneration or part payment for servises, 
the ssrvant os3upies not as a servant bat 
as a tenant. In Martin v. Assessment Oom. 
mittee of West Derby (3) a Polios Saparin- 
tendent was beld to ba a tenant of quarters 
whish were at some distanea from the 
Polise Station. 

The Company’s staff will pay no rent 
for the premises they oosapy, but that will 
make no differenee if their ossupation is 
part of their remuneration and not neses. 
sary and subservient to the performanea 
of their services. This ia illustrated by 
the oase of Reg. v. Spurrell (4) where 
Ooskburn, O J. said :— 

“it may bo that it happens to be eon- 
venient both to the master and to the 
servant, that the servant requiring some 
plasa of habitation shall, by agreement 
with the master, instead of rassiying 80 
much for his wages, out of whioh wages 
he would have to find himself a ssparate 
habitation, inhabit soma premises of the 
master as part of the remuneration for 
hia serviess; but it is only an equivalent 
for wages. He would ba reseiving in the 
one instanse the whole amount of his 
wages, out of those wages he would have 
to fiad himself a habitation, for which he 
would have to pay rent; in the other he 
inhabits premises of his master, and instead 
of paying the master the rent the master 
dedusta it from the wages.” 


(2) (1878) 8 Ex, D. 68; 47 L.J. Hx. 149; aT L. 
+, Ty 673; 26 W. R. 128. 


(8) (1883) 11 o B, D, 145; 52 L, J. M. ©, 66; 81 W. .’ 


R. 489; 47 J. P. 5V0. 


(4) (18965 1Q B 72atp 75,85 L.J. M, 0,7412 8 


Jar, (N. s.) 208; 12 L, T, 864; 14 W, R. SI, 
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Now, the Company’s plaso of basineds 
is not at Mayo Road, and tha residenae 
of the staff in this building is no§ nesses. 
gary to the performanaa of their servises, 
Any other residenss in Bombay would do 
equally wall, In fact, some of the staff 
are residing ab Malabar Hill. Further, it 
is elear that their ossupation is by way 
of ramuneration, The Company’s Direstor 
produsea the rules of the Oompsny regulating 
its dealings with the emloyees. It is a 
sompilation eas somprehensive and far 
more luoid than the Civil Service Re- 
gulations. Rale 118 is as follows :~ 

Persons, who are serving in the branehés 
or agensies abroad, ara to bs provided with 
honse soom Modalo and are also payable 
forsign service allowanse within the limit 
of the following table.” 

The Japanese staff, when serving ont of 
Japan, are entitled to foreign | servisa 
allowanee and house assommodatian as part 
cË their remaneration. Therefore, although 
they pay no ranf, their ossuption will be 
not as servants but as tenants, 

I must, therefore, deside the sesond 
issus in tie negative as the oasupation 
of the staff will not bə the ossupation of 
the Jandlord Company, 

Bat there is another ground on which 
the plaintifia rely, and thatis the ganeral 
ground of any oause which may bs deemed 
by tha Gourt to be sufficient, This point 
arose last year in the aaseof the Hongkong 
& Shanghai Banking Oorporation Lid, v. 
Poyag 8& Suits No, 582 and 583 of 1920, 
desided by my brother Marten, J. The casa 
want off on other grounds, but Marten, J., 
though not‘salled upon to deside it, referred 
to the recent English eases of Sion v, 
Fatrbrass (5) and Stephens v. Tatham (6), 
Stephens v, Tatham (6) merely follows the 
desision of the Oourt of Appsal in Stozin 
v. Fatrbrass (5) and the latter is the only 
ease that requires consideration, It was 
based upon the oorresponding sestion of 


the English Ast seation 1 (3) of the inerease 


of Rent and Mortgage Interest (War 


_Restristions Act) 1215 (6&6 Gao. YV, e. 


Y7). In that seation, there are threa 


‘Inatanees’ of grounds founded on the land. 


(5) (1919) W. N. 216; 88 L. J. K.B 1004; 17 L, Œ. 
R — i21 L. T, 172; 83 J, P, 241; 85 T. L. R. 659; 68 
. J. 682 
(6) (1919) w. N, 884. 
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lord's requirements in referevee to oosupation 
followed -by the general words “some other 
. ground whioh ray be deemed satisfactory 
to the Court.” This part of the sestion 
is as follows:— 

“Or that the premises are reasonably 
required by the landlord for the oseupation 
of himself or some other person in hia 
employ, or in the employ of some tenant 
from him, or on some other ground whish 
may be deemed satisfastory by the Court 
making such order.” | 

The three instanees 
landlord’s requirements as to assommoda- 
tion are (1) osampation by the landlord 
himeelf, (2) ccaupation by the employee, and 
(3) oseupation by the tenante’ employee, and 
then follow the general words as to satiefae- 
tory sange, 

In Stovin v Fatrbrass (5) the landlord 
required -the premisea in order to give 
vasant possession to his vendee, This was 
not one ofthe three spesified eases and 
the Oourt held that it would not eome 
under the general eause, besause the exer- 
sise by the Conrt of its diseretion in 
favour of the ossupation of a person not 
so spesified would be ineonsistent with the 
particular speesiGsation of three cases of 
owetupation. The Qourt held in effest that 
the general words “some other sause” 
are restristed to` eases not sat generis 
with the three sauces specified. Sorutton, Li, 
da, differed on this point, and indeed the word 
“other” is usually eonstrued to be either ui- 

‘restristed in its’ generality or limited ‘to dares 
sus generie with the partienlar words that 
Breeede it, | 

Bat it is not necessary to sonsider whether 
Stovin v. Fotrbrass (5) was correetly desided, 
for the sebeme of the sestion of the 
Indian Aot is different. For the words 
“some other ground whieb may be deemed 
satisfactory by the Court’ the words “any 
sause which may be deemed satisfactory 
by the Oourt” are substituted. The word 
“any” is as wide aa possible: Beckett v. 
Sution (7). 
limitation or -qualifioation : “Duck v. Bates 
(8), They place mo limit on 


(7) (1882) 51 L, J. Ch. 432; 19 Ch, D. 646; 46 L, 


(8) (1888) 32 Q. B. D. 79; 63 L, J. q. B. 97; 401. P.. 


50 7 affirmed in Appeal )8 Q. B. -D. 843; 58 L. J, Q, 
— at p. 844; 60 L. T. 778; 32 W, B, 818; 48 J, P, 
vi, l l 


INDIAN CASES. ` 


founded on the 
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the. 
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direretun ‘of the Court, and it seems 
to me, therefore, that ths ratio 
decidendi of Stovin v. Fatrbrass (5) is not 
applicable to the Indian sestion, Under 
the Indian Aet the disoretion of the Oourt 
in determining what is a satisfastory sause 
is unfetterrd. Then I have to ask myself 
the question whether the eause . shown by 
the plaintiff Company regarding the aa- 
sommoadation -of their staff is satisfactory, 
Under the English Aot this is a spepified 
ground. Does its omission in the Indian 
Act lead to an inferanee that it is not 
so in India P.I think not. The partisular 
sases of accommodation of an employre 
of a landlord or the employee of a tenant 
are omitted in ‘the Indian Asb, merely 
because they are superfluous in view of 
the very wide terma of the last elauze. 
I think the assommodation of a staff of 
employees is anffisient eause under sestion 
9 of the Bombay Rent Act. 1 am fortified 
in this opinion by the fast that express 
provision is made for saeh a sasa in the 
English Act. | 
The plaintiffs have spent four laos im 
the purehase of the leasehold of the prop- 
erty in order to sseommodate their staff, 
and it would be groseest injustice to 


prevent them from putting it to the usa 


for whieh . they purchased: it: This 
would he tantamount to expropriation, and 
the objéest of the Bombay Rent Act is 
not the expropriation of the landlord but 
the prevention of profiteering. 

Deoree, therefore, that the defendants do 
deliver vacant possession to the pleintiffs 
on or before the 19th of July 1921, or‘in 
ease an appeal is filed before that day on 
‘or before the 14th of September 1521, 
Defendants to pay plaintiffs eompensation 
at the rate of Ris. 275 per mensem from 
lst Ostober 1920 to the date of delivery 
of possession and to pay plaintiffs’ sosta 
of this suit. 


T. P, Sutt decreed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT: 
. Seconp Civin Arrear No. 221 or 1920. 
August 16, 192], 
Present:—Mr. Hallifax, A, J. O. 
LAOCHMAN AND ANOTHER-——-JULGMENT- 
Derrors— APPELLANTS 
; versus 
GAHRESHWAR AND orner?—Decrex. 


’ HoLpers— RESPONDENTE, 
_ Limitation Act (TX of 1908), Sch, I, Art. 182 (6°— 
Application for recording by Court of payment to 
decree-holder——Step-in-aid of ewecutton. 


It isnot what the decree-holder does that has 
to be a step-in-aid of execution but what he asks 
the -Court fo do, and the date from which the period 
of limitation startais the date on which he asks 
for the atep tobe taken, nob that on which it is 
taken. [pa 68], col. 2 ] 


An application by a decree-holder for recording ` 


by the ‘ourt of a payment made to him by his 
judgment-debtor is an application tothe Court to 
take a step-in-aid of execution, [p 64”, col. 1.) 

Tarini Dass Bandyopadhyay Bishtoo Lal Mukho- 
paiaya, 120. 608; 6 Ind. Dec. in a} 413, Sujan 
Singh v. Hira Singh, 12 A. 399; A. W. N. (1890 125; 
6 Ind! Dec. (N. s.) 1000 (F. B), Wasi Imam v, Poonit 
Singh, 200. 696; 10 Tnd Deo (Nn. 8.) 47U, Gopal 
Proshad Bhagat v. Rajendra Lal Panja, 84 Ind (as. 
€25; 20 0. W. N, 615 and Chotey Singh v. Eshwari, 
5 Ind. Cas. 295; 32 A. 257; 7A. L. J. 251, fol 
owed, 

Bhajan Lall v. Cheda Lall, 24 Ind. Cas, 215; 12 A, 
L. J. 825, referred to. 


Appeal against a deeree of the Addi- 
- tional Distriot Judge, Bilaspur, dated the 7th 
February 1920, in Civil Appeal No. 196 of 
1919. Š 

Mr, G. D. Subhedar, for the Appellants. 

JUDGMENT,—The matter for desision 
in this appeal is, whether an applisation 
for execution of a deres made on 
the 14th of Ostober 1914 is within time 
or not. The next previous application for 
exesution was made on the 16th of Septem- 
ber 19.6 and on it a house was attached 
on the 12th of Ostober 1916. Oa tbe 28th 
of that month tha deeree holder filed a 
recaipt in Court aeknowledging the payment 
of Rs. 100 by the judgment debtor towards 
satisfaction of the deeree, wheranpon the 
exesution application was dismissed and the 
house was releasad from attashment. It 
was held in the First Court that the resording 
of the payment as aertified was nota stop- 
in-aid of exesution of the daaraa and that 
the apnplisation to.tha Osuri to resord it 
did not, thorefor2, giva a now starting point 
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for limitation under the fifth alauso of 
Artiole 182 of the First Sshedale of the Limi- 
ation Ast, 

2, On appeal the Isarned Dietriot Jadge 
mentioned the dictum of Innes, J.,in Kunht 
Mannan vy. Seshagiri Bhakthan (|), quoted with 
approval by Ismay, J. O , in Lochman Jai v, 
Hira Daret (2), to the effeot tbat the 
provisions of the Limitation Act shoald 
bə ‘eonstrued as far as posaible so as ta 
prevent the defeat of bona fide endeavours 
to sesure the fruits of a deeree onse 
obtained. Rsalying on these remarks more 
than on the desision of the oasa itself, in 
whieh the fresh start for limitation arose 
ont of an application for payment to the 
desrae-helder of the prosesds of a sale in 
exeeution, the learned Judge held that the 
resording of a payment as sertifed is a 
step in-sid of exsention, and set aside 
the order of the First Court dismissing the 
applisation as barred by time, 

Against this judgment the judgment. 
debtzra hava appealed heraonthe ground 
that “the mere atatement made by the 
desres holders on 28:h Ostober 1916 that 
they had already ressivad Rs. 190 ont of 
Coart, was noi a step-iceaid of axeention,’ 
This arises oub of a very common mis» 
renting of tha provision with whish we 
are goneerned, Jt is not what the deaeree- 
holder does that has to be a step-in-aid of 
exeantion but what he asks the Oourt to 
do, and the date from whish the period 
of limitation starts is the date on whish 
be aska for that step to ba taken, not 
that on whieh it is taken. Here, on the 
28th of Ostobor 1916, the dearea-holders 
made an applisation that the Court would 
record a part-payment of the dsasree 
whioh they sertified ta it. This resording 
of the payment was held to bə a step in- 
aid of exesution by the Calsutta High 
Gourt in Turini Duss Bandyopadhya v. Bishtoo 
Lal Mukhopadaya (3) and the Allahabal 
High Coart in Sujan Singh v. Hira Jingi 
(4) and these ralinga were followed in the 


. former Court, in Wasit Iman y. Poontt Singh 


(5) and Gopal Proshad Bhagaty. Rijenira 


- 


(1) 5 M. 141: 2 Ind, Dec, (N, 8.) 92, 

(2) 110. P. L. R. 161, 

(8) 12-0. 608; 6 Ind. Dao. (N. s.) 413, 

(d) 12 A. 39); A.W. N, (1899) 125; 6 Ind, Dau, 
(x. s.) 100) (FB. B.). 

(5) 20 0. 696; 10 Ind, Dec. (N. 3.) $70, 
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Lal Panja (6) and in the latter Court in 
Ohotey Singh v. Eshwari (7). 

Tne only possible objestion to this 
view is, that a desree-holder might eertify 
a payment in part satisfaetion of an already 
time barred desree aa there is no limita- 
tion for such sertifying, and so get fresh 
starts for limitation absolutely iadefinitely, 
This is met by the ruling of Piggott, da 
in Bhajan Lall v, Ohed: Gall. (8) that ‘the 
Oourt will refuse to resord a payment 
towards a desree of which exesation is 
already barrad by time. It is also met by 
the prastieal consideration that, although a 
desres holder might be able to sertify 
with trath onse 
payment bad been made towards his desres 
after exesution was barred by time, itis 


highly improbable that he would be in ` 


a position to do so a third time and qaite 
eertain that he would not be able to go 
on doing it inilefinitely. I hold that the 
application to racord the payment was an 
applisation to the Court to take a step 
in exesution of the deoree, and dismiss 


the appeal. As the respondents failed to 
appear, no order in respes$ of eoste in 
neoessary. 

G. E. D. 


Appeal dismissed. 


(8) 34 Ind, Cas, 623: 20 C. W. N. 615. 
(7) 5 Ind Oas 295; 82 A. a 7 A. L. J, 261, 
(8) 24 ind. Cas. 215; 12 A. L J. 825 


BOMBAY HiGH COURT. 
OBGIGINAL Oivin JURIB scrion So.t No, 3511 
or 1919, 

Ostober 18, 1921. 

Pa esent: —Mr. Justies Kinoaid, 

' MANUBHAI PREMANUND —PrLa1NTIFH 


versus 
KESHAVJI RAMDAS—Derenoanr. 
Oontract-—Teji transaction—~Vaida transaction- 


Wagering Contract. 


Teji transactions are ‘nob wagering contracts 
unless ib is positively proved that the ‘parties 
agreed neither to ask for nor to give —— 
[p..686, col, 2.] | i 
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Jessiram v. Tulsidas, 16 Ind. Cas, 876; 87 B 2645 
14 Bom, L. R. 617, Universal Stock Exchange v. 
Sirachan, (1896) A. O. 163; 65 L. J. Q. B 428; 74 
L, T. 468; 44 W. R. 497; 80 J. P. 468, Gieve, In.re, 
Trustee, Eo parte, (3899: 1 Q. B. 79% 68 L.J, Q.B. 
504; 80 L.T 438; 47 W. R. 44); 6 Manson 136; 15 
T. L, R. 251, Tod v, Lakhmidas Purshotamdas, 
16 B. 441; 8 Ind, Dec. (N, a8.) 778, Sassoon v, 
Tokersey, 28 B. 616 at pp. 62', 624: 6 Bom L. R, 
521, Mathuradas v. Narbadashankar, 4 Ind “as 99; 
11 Bom L. R. 997, Motilal Pariabchand v Govind- 
ram Jeychand, 30 B. 84; 7 Bom. L R, #83, Hurmukh- 
rai v Narotamdds, 9 Bom. L RB. 125 and Manalal 
Raghunath ‘vy Radhakison Ramiiwan, 62 Ind. Cas. 
861; 22 Bom L. R. 1918; 45 B, “6, referred to 

Teji contracts stand on the same footing as Vaida 


contracts. [p. 686, col 2.] 
Mr, Munshi (with him Mr. M. V Desai), 


for the Plaintiff. 
Mr, Khan (with him Mr, Mirza), for the 
Defendant. 
JUDGMENT.—The: plaintiff has bronght 
the present suit to resover from the defend. 
ants, aa the result cf eertain transaetions in 
Japanese samphor, the sum of Hs, 50,751.40 
together with interest thereon at nine per 
sent, from 25th April 1919 together with 
costs and farther interest on judgment at six 
per sent. per anoum until pry ment. 
_ The defendants hava not denied the alleged 
transastions but have pleaded that they were 
wagering sontracts and have asked that the 
suit be dismissed with costs. 


The following issues were framed by Mr. 
Khan, the defendants’ Counsel:— 


l. Were the transactions in the suit wager- 
ing transastions P 

2. Is the plaintiff entitled to any and, if 
so, what relief P 

The fasts of this interesting oase are 

a little complicated and I shall go into them 
as fully as I can in order to help the reader ` 
to nnderatand them. 

There are three sommon forms of spesula- 
tiova in Bomhay. They are known reapsative: 
ly as te t-mandi, fe 4, aod mandi, The word 
tajt means brightness, the word mandi means 
dulness. Tous, fe? is used to signify a rise 
in the market prise of goods or stosk, and 
mands to signify a fall. In the śe: mandi 
transactions, whieh haye been very earefally 
examined by Beaman, J., in Jessiram 
vy. Tulsidas (1) one. party buys what 


| is known as a double option, For thia he pays 


a eertain premium, say Rs. 20 per Rs. 1,000, 


; (1) 16 Ind. Cas, 576; 87 B. 284; 14 Bom, L, k, 
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On the settling day the buyer has the right 
to deelare himself either a seller or a buyer. 
Ifthe market falla, be will dealare himself a 
seller, If it rises, he will declare himself a 
buyer, e.g., if it be supposed that by the 
eontrast prise a bar of silver or a bale of 
goods is worth Rs. 100, A buys the double 
option for Rs. 20. If the goods rise to 
Rs, 110 he will deelare himself a buyer and 
will lose Ra, 10. If the gods fall to Rs. 90 
he will declare himself a seller and will lose 
Rs. 10. Butifths goods rise to Rs, 150 or 
fall to Re. 50 he will deslare himself a bayer 
and a seller respestively and in eash sase 
will make Rs. 30 profit. In ather words, to 
use Beaman, J.'s pbrase, ‘the party baying 
the double option (the te ¢-mend!) is backing 
the fluctuations of the market against its 
stability.” Oonversely, the party who sells 
the double option basks the stability of the 
market against ite flastnations, 


The ¢eiz transaction is quite a different 
one, Init the bnyer of the fet (lagadanaro 
or applier) pays the seller (kkanaro or aster) 
a preminm or teji over and above the sontract 
price of the bar of silver or bala of goods. 
Ifthe market rises the buyer of the ten who 
is also a buyer of the silver or the goods san 
ask the seller of the ¢ejz to give him the 
goods or their value at the market rate on 
settling day whatever it bo. If the market 
faile, the buyer of the #ajt merely loses hia 
premium, 6 g, A buys Rs. 100 worth of bar 
silver from B and also bays ten -by the 
payment of Rs 20 premium. If the market 
rises to Rs. 150, A will make a profit of 
Rs, 50 minus his Rs 20. If the market falis 
to Rs, 5°, A will Jose his Rs. 20 pre. 
mium or #sji only, A thus insures himself 
against a big fall. B is not insured against 
a big rise. 

Tne third kind of transaetion is a mandi, 
It is the exast sonverse of the tet. The 
buyer of the mandi or premium is a seller of 
the goods anil the manis is the premium 
whieh he pays against a possible riss, g, 
A solls Rs. 109 worth of bar silver to -B and 
buys mandi by the payment of Ry, 20 pre- 
mium. If the market falls to Ra, 50 4 will 
make a profit of Rs..50° minus his preminm. 
If the market rises to Ra. 159 A will lose his 
Rs. 29 premium or mandi only, 

The transactions wita: walah wa are con 
gerned are /ejt. transaetions. On the 6th 
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January 1919, the plaintiff bought from the 
defendant twenty five eases of Japanese 
eamphor at the rate of Rs. 2 12-0 a tin for 
delivery on the 15th April 1919. On the 
7th January 1919 the plaintiff paid the 
defendant Rs, 125 as fez: at the rate of one 
auna on every Rs, 212-0. Oa the 7th 
February 1919 the plaintiff bought for the 
same delivery one hunired sases of Japanese 
samphor at Rs, 2-13-0 a tin and on the 8:h 
February paid Rs. 50) as fet at the rate of 
one anna on every Re, 2 138-0, On the 15th 
Febroary 1919 the plaintiff bought one 
hundred and fifty eases of Japanese camphor 
for the same delivery at Rs. 2 15.0 a tin and 
on the same day paid the defendant 
R. 750 0-') ag tet at the rate of ons anna 
for every Rs, 2.15.0. Now, if the prise of 
the samphor bad fallen, no matter how little 
or how mueb, the plaintiff would have 
forfeited his teji. Unfortunately for the 
defendant, the prise of sampbor had risen by 
settling day. to Rs. 5-2-0 per tin. The 
plaintiff, on the 14th April 1919, wrote to 
the defendant an Attorney’a letter saying’ 
that he would take delivery the next day 
(Exhibit A). On tha 15th be went to the 
defendant’s firm, tendered the sontrast price, 
aud asked for delivery of the aamphor, The 
defendant had no samphor to deliver, At 
thesame fime he wrote in reply to the 
plaintifi’s letter that the plaintiff was not 
entitled to any delivery and that the trane- 
actions were invalid, After some corre- 
spondense the plaintiff fled the present anit 
for the differenae between the rate at whish 
he bought the eamphor and its prise on the 
settling day 

Before dissussing the arguments adyanaed 
by the learned Oounsel, I wish to resord my 
appresiation of the assistance whioh they 
have both given me in this diffisult and 
intrisate ease. 


Mr, Khan for the defendant has relied on 
the judgments of Beaman, J., in a series of 
ts ¢-mands saits, The fist in order of tims 
was Hariram v. Irikamdas, O. O. J. Sait 
No. 10) of 1903 (Unrep), Therein tha learn- 
ed Judge has observed :— 

“Woaile, therafore, Lam now prepirad ta 
admit that ib is opsn to any party suing 
upona #sji mind: transastion to satisfy tha 
QOoart if he ean that the partisalar instansa, 
was a genuine transaction in whieh thg 
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parties did intend, at the time of entering 
‘into it, that dolivacy should bs given and 
daken, I atill think that the presumotisa 
would ba vary strong against test manii 
transactions as a olass basing ganuine aad 
lawful ” 


In Jessiram v. Tulsidas (1), Beaman, d v 


observed in regard to tet-mand: business 
(page 624*):— 

“From the vary natare of the trinsas ian 
“from the fast of a man being utterly iodiffer- 
ent whether he is going to bay or sail, tuara 
must arisa a very strong presumption that 
he ia not doing a gauains basiness and that 
the whole sintrast is really in the natare of 
a pure wager. I bave alraady pointe! ou’ 
that that prasumpbion may in spasial eases be 
rebutted; bat as a role, l thiak, ib will ba ox. 
tremsly diffisult to do so,” 

Finally, in Basantlal v, Shicntaray m, 0.0. J. 
Suit No, 656 of 19:5, the learned Jadga 
observed atthe ontset of hisjudgment:— . 

“I take this opportunity of re affirming 
emphatiosally, and now virtually stripped of 
“any qualifications whatever, the opinion that 
in this market żejt mandi transactions are 
all wagere. The mors slosely | look into 
the true sharastar and intention of these 
transactions even when they are put forward 
as between Shroff and Shroff, the more 
evident it beaomes that they ara oasentially 
by way of gaming and wagering.” 

On the strength of these authorities, Mr, 
Khan has atrongly pressed on me to hold that 
the present transaction mast bs a wagering 
eontrast, until plaintiff has proved tha gon- 
trary, Bat the learned Oounsel hag not 
realised the substantial differanse- batween 
feji.mandi and teji transactions. With all 
deferenss to the eminent Jadge who tried the 
three quoted eases, I azo not sura that he 
‘did not go too. far in his sondemnation of 
teji mandi dealing. But whatever their 
eharaeter, there is no resemblansa batween 
them aud the dealings in the present suit. 
The main ground on whish Beaman, J. held 
te, 4 mandi basiness to ba wagering was the 

"atter indifferenes of one partyewhethar ha 
was going to bay or sell.” That ground ia 


absent in feit transastions. Thorain the 
party who “applias” the #sji is alwaya a 
buyer. 


Mr. Khan bas next relied on two English 
oases: Universal Stock Hauchinge v. Strachan 
~ #Page of 14 Bomi L, Re—[Ed.] | 3 
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(2) and Gisve,In re, Trustee, Ex parte (8). 
Ia the former saso the Jury found ibat thie 
réal meaning of the parties was that there 
Should be merely a payment of differenosi 
In the latter, the Judges found bhat “the eon- 
duot of the parties led almost necessarily to 
the inference that théy only intanded gambl- 
ing transastions.” These two sases have 
baon the foundation of a number of desisions 
in the Bombay High Oourt of whish ths tenor 
has been mush the same. 

In Tod v. Lakhmidas Purshotamdas (4) 
Farran, J., observed (pages 445, 446):—~ 

“Contrasts ara not wagariog sontraatg, 
uoless it bs the intention of bath eontrasting 
parties, at the time of entering into the 
sontrasts; under no sairsumstaness to eall 
for, or give delivery, from orto eash other, 
There is no law against spseulation, as thera - 
is against gambling, ” 

In Sassoon v. Tokersey. (5) Sir Lawrenee 
Jenkins, O. J., remarked (page 621) :— 

‘In casas of this daseription there is a 
danger of sonfounding. spseulation, or .that 
whieh ia popularly deseribed as gambling, 
with agreements by way of wager, but the 
distiaetion in the jegal resnlé ie vilal....To 
make an agreement a wager there must be 
a- sommen intention to bet, ” 

In Mathuradas v. Narbadashankar (6) 
Bsaman, J. observed (page 10048): — 

‘Lbelieye that befora a Oourt san -hold 
a eontrast,on the faos of it gennine, or at 
any rate not slearly wagering as the sontrast 
in Grtece, In re, Trustee, Ex parie (3) was, 
to be a wagering sontraat, the Court must- be 
satisfied that the intention of the parties was 
in no sirenmstanees either to give or take 
delivery.” 

In Motilal Pariabchand v, CGovtndram 
Jeychand (7) Batehelor, J., held a transaction 
to bs a wagering 6.ntract besanse he held 

“it to be distinetly proved that in the 


‘eontraets. in suit neither party ever intended 


to give or receive delivery, but both parties 


D (1896) A. 0. 168; 65 L. J. Q. B. 428; 74 L. T, 
468; 44 W. R. 497; 60 J. P. 468, 

(8) (1899) 1 Q. B. 794; 69 L. J. Q. B. 509; 80 
2 —— 47 W. R. 445; &@ Manson 136; 16 T, L. 

(4) 16 B. 441; 8 Ina. Deo. (N. 8.) 773, 

(5) 28 B. 616 at pp. 621, 624; 6 Bom. L, R., 621, 

(6) 4 Ind. Cas: Y9; 11 Bom L; R. 997, ` 


_(7) 30 B, 83; 7 Bom. | L. R. 336. 
plea gd ae nah brah RE NS BAT ANE DEN 
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intended to settle by the payment and 
reeeipt of differences.” | 

- In the earlier case, Hurmukhrat vy, 
Ncrotamdass (8), Davar, J., laid down the 
following prinsiple (page 135) :— 

"If the Court is satisfied that when the 
parties entered into the agreements before 
it, both of them intended neither to take 
or give delivery, bat merely intended to 
adjust the transactions on the due date or 
dates by the: payment or reaeipt of differ- 
enees, as the ease may be,......then the Court 
should have no hesitation: in holding that 
the tranaastions were mere sgreements by 
way of wagers and as sueh void in law.” 

: Finally, in the resent decision of Manalal 
Raghunath v. Radhakison Ram iwan (9). 
Macleod, O. J., observed (page 10344) :— 

“The defendants must prove that there 
was an understanding between them and 
plaintiff, (1) that they were not only 
spesulating but gambling, (2) that, if they 
ordered the plaintiffa to buy cotton, they 
would never eall upon them to deliver it, 
and if they ordered them to sel), they 
would never themeelyes deliver it,” 

. From these authorities the prinesiple is 
selear. The defendant in this ease has to 
prove that there was an agreement-or 
understanding between him and the plaint- 
iff that in ease the market, rose the plaint- 
iff should not require the defendant to 
deliver to him any sampbor, But sneh at 
agreement or understanding requires, ‘it 
my opinicr, striet preof. A defenee that 
the sontraot was a wagering one 
ons that an boncurable man would advyatee 
on his own behalf. lt is a dishonest man’s 
deferee, for if be wonthe defendant would 
never objest to the -wagering oebaraster of 
the oontret, and-sush a defense shonid 
not. be lightly allowed. In this sonnestion, 
i would rely on ti e observations of Beaman, J., 
in Jessivam y, Tulsidas (1) (page 628t). 

“Nor do .1 think the Courts ought lightly 
to favour gambling defenses. My own 
leaning has always been very strongly 
‘against them... E think it is only too slear 
that if dishonest gamblers know that they 
ean evade their liabilities upon every 


' (8) 9 Bom. L. R. 128. 
B 86. 


#Page of 22 Bom, L, R,— [Ed] 
+Pege af 14 Bom, L, R—L Rd.) 
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(9) 62 Ind, Cas, 86); 22 Bom, L. R. 1018; 45 
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ossasion without mush trouble by merel 
pleading wagering, the worst elass of 
gamblers will gamble more desperately and 
with a greater sense of impunity than 
they ever did hefcre. The Courts by 
countenaneing suah gamblers in reasiving 
thair winnings when they win and refusing 
to pay when they lose, eonfident that they 
will not be sompelled by proaess of law to 
pay, may indeed foster the evil whish both 
the Legislature and the Courts would desire 
to see altogether suppressed.” 

I have, therefore, to see wkether the 
defendant has adequately proved the ex. 
jatenee of a definite understanding between 
him and the plaintiff that, in no sireum- 


starces whatever, was there to be any 
delivery, Beyond the defendart’s own 
word ha haa led no evidence whatever, 


Both parties, bowever, tried to prove the 
existence or nonexistence of aueh an 
understanding by reterenee to a previous 
transastion between the defendant and 
plaintiff. 

In January 1918 the plaintiff made a 
purshage of seventy five aages of samphor 
from the defendant. The contract rate 
per tin was Rs, 1-15-0 and the plaintiff 
paid żejt at the rate of ore anna per tin, 
The price of samphor rose, with the result 
that whereas {he sontract prise of the 
seventy five cases of camphor was Rs. 11,595, 
it amounted on settling day to 
Re, 13,840-3-C. Aseording to the plaintiff 
he took delivery of the samphor, Un- 
fortunately, his ascount shows a debit entry 
of Rs. 18,840-5-0 (Exhibit Ù) against the 
defendant and a subsequent entry cf 
Rs. 2,244-6-0 (Hxhibit M) to the defend- 
ant’s oredit. The plaintiff has explained 
that on the settling day he was in a great 
hurry and feared that unless be paid for 
the eamphor before elosing time the defend- 
ant would repudiate his eaontraet. He did 
not know exaolty what he owed him, he 
only knew the approximate amonnt. He, 
therefore, gave him a number of chtttis 
or drafts on other firms. Afterwards he. 
found that he bad overpaid the defendant 
by Rs. 2,249 6:0 and the latter re-paid 
him this aum later. Now, if is most 
unlikely that a business man would 
overpay for samphor bought by him 
by Rs, 2,246-6 0. It is, moreover, absurd 
for the plaintiff to say that he only knew 
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tha approximate prise of the osmphor. trast was a wagating one; sud in view 


That had bseu paid in. Januray and the 
settling day wasin April. The defendant’s 
story is more eredible. The defandant and 
Gopalji Gangji bave deposed that as re. 

garde -fifty eases Vithaldas Asharam sold 
them to Gopalji Gangji, Gopalji Gangiji 
sold them to defendant, defendant sold 
them to plaintiff who resold them to 
Vithaldas Asharam, As tha prise of 
eampbor had risen eonsiderably on the 
settling day the parties, instead of delivering 
eamphor from one to the other, simply 
paid eaoh other the differences. Vithaldas 
Asbaram and the plaintiff settled with eaoh 
other and defendant and Gopalii Gavgiji 
settled with cash other. The last two settled 
at Re. 2 6 0a ease. Bat, instead of defendant 
paying Gopalji Gsugii and the latter paying 
the plaintiff, tho dafendant paid the plaintiff 
direst the difference between R: 1-15 0 and 
Ra. 2.6 0 a sago, 2, e., 0-7-0 a tin. Hach case 
has admittedly eighty tins, 50 multiplied by 
80 is equal to 4000. 4000 multiplied by 7 is 
equal to 25000. 28000 annas are equal to 
Rs. 1,750. lf from this rebate atone fourth 
per sent. (Rs. 46-6) be dedusted the 
difference on fifty cases was R-. 1,745. 00. 
As regards the remaining twenty-five 
eases the defendant sold tbem to the 
plaintiff who sold them to one Ramanlal 
and settled with him, The defendant 
settled with Ramanlal at Rs. 230. He, 
therefore, paid the plaintiff the differense 
batween Ra. 2-3 0 and Rs, 1.15 0 equal to 
fourannas. Now 25 multiplied by 80 is equal 
to 2000; 2000 multiplied by 4 ia equal to 
8000 annas equal to Rs. 500. If rebate be 
deducted the amount due was Re. 498.12 0, 
If to Re, 498.12 0 Rs. 1,745-10 0 be added 
the total somes to Re, 2,244.6-0 the 
amount paid by the defendant to the 
plaintiff in Exhibit M. Therefore, I am 
foreed to the sonalusion that the plaintifi’s 
atory of dealing in this transaction is false 
and thatthe parties merely settled differences, 
The learned Counsel for the defendant has 
also laid great stress on the omission of 
the word fe from tha sontrast and the 
plaint. But the plaintiff has explained that 
he worded the eontrast and the plaint 
in the way he did besause he was afraid 
that if he inserted the word tej: in the 
dontraet or the plaint the Courts oould at’ 
ones -jamp to the sonolasion that the oon» - 


— 


of the desisions of Baaman, J., in the te? 
mandi sasar, this was nos a wholly un- 
reasonable point of view. And, although 
I agree with Mr. Khan that in the 
January transaction the parties settled 
diffarensas I am not thereby foreed to 
sonsinde that in the transagtion before me 
the parties bound themselves not to make 
or take delivery. Bəforə I aould some to ` 
that eonslasion I should have to feel ser- 


tain that in no feji trausastion is dalivary 


ever givan. Bat Diyal Lilji’s Manim 
Nagiadas Maniskshani has deposed that 
his fien often givas delivary ia fest trans- 
astions sud similar evidenee was givan 
by ali Makomad Abdalla, a partner in 
the firm of Abdalla Maoji. . In ons of. 
tha eases maationed by them the olatat- 
iff hal a éj aaintrast with the firm of: 
Dayal Lalji Tasy deliverad to. him one 
huvdrad and twenty fiya eases and. he 
dsliyarad them again on a vatda sontrast 
to Ali Mohamed Abdulla. Nor is there 
any thing stranga in this. Behind all 
vida and fet sontracts there is a vast 
gandina buasaiaeas, Ornobor or other goods 
may be mid and ra asid a thousand times: 
bafora they pass from A, -the importer, 
to Z, the distributor, Bat ia the ənd- 
they raash their destination, Tanara is no 
spsaulatiaa in artigles that are not im- 
pirted into ladia, It has thas bean rightly 
heid that spasalation in forward aontrasta 
is not nasossarily wagering, Now what 
is the differenes between ordinary vaida 
apesulation and #1ji eontrass? Oaly this, 
that the eji sontrast is the less spesulative 
of the two. For he who. applies’ teji 
ensures himself by the payment of a fe; 
or premium from a heavy fallin the prias, 
I. am thus of opinion that tej: and vaida 
transastions are on exastly-the same footing 
and that unless it aan be positively provad 
that the parties agreed neither to ask for 
nor to give delivery the tranaastions ara 
not wageriug eontrasts. No sosh agrea» 
ment has been proved hare. - 
` Sines no such agreement has been prav- 


od and the transaotions ara not wagering’ ` 
eputraota it remains for me, -to.- ig the... 
Tas plaintiff: Bad atated’ « 


rate of damages. 
in his evidenss that‘ the “rata? of” tho; 
samphor on aattliag “day ` was, Ra~% 20° 
The parties agres . to. _fix the . rata _ af 
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Rs. 510. The parties have also agreed that 
the teji was wrongly debited by the plaint: f 
to the defendant in the partisnlars. The 
plaintiff paid the fez by wey of insuranse 
and eannot ack for it bask, 

I award the plaintiff a deeree for 
Rs, 44,000 with sosts and interest on 
judgment aesordingly. 


H.H. Auti decreed, 


LAHORE HIGH COURT, 
Oivin Ravision No, 116 of 1049, 
Ostoher 21, 1919. 
Prerent:=— Sir Henry Rattigan, Kr., 
‘ Chief Jrcatiae. 
GANGA RAM—PralstiFr¥— PETITIONER 
versus 


‘ NANDA-~-D> PENDANT— Responpent, 

Limitation Act (IX of 1908), Seh 1, Art B2— 
Punjab Loans Limitation Act (I of 1904)—~—Suit to 
recover price of articles sold, 


A suit to recovers sum of money as represent. 
ing the price of certain articles sold by the plaint. 
iff to the defondant, is governed by Article 52 of 
Schedule J to the Limitation Act as extended 
by the Punjab’ Loans Limitation Act, 


Applisation, under section 25 of Ast IX 
of 1:87, for revision of a decree cf the 
Muneif, First Class, exersising powers of a 
Judge, Small Cause Court, Kangra, dated 
the ird/4th December, 1918, i 

Lala Mehr Ohand Mahajan, for the Peti. 
tioner, | 

JUDGMENT.—Thke respondent has been 
served with notiea of tc-day’s hearing, but 
bas not appeared nor has he been represented 
at the hearing before ma. I aesordingly 
proceed to deside the petition e#-parte. 

From the slaim it is quite slear that 
the plaintiff is aning for a sum of money 
as representing the price of sertain artieles 
sold by him to the defendant, and to sush a 
suit Article 52 of the Limitation Act is 
‘elearly applicable and not Article 115. The 
lower Oourt has found on the merits in 
favour of the plaintiff and as it dismissed 
his mnit simply on the ground that it 
was barred under Article 115, whereas it 
is within time under Artiele 52 of the 
Limitation Aet as extended by the Punjab 
Loans Limitation Aot, I aseept the petition 
and grant the plaintiff a deeree for the 
amount claimed with sosts. 


Z. Ky Revision actepted, 
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PATNA HIGH COURT. 
APPEAL Putu Ostainat Drcrap No, 16 
oF 1919, 
February 10, 122, 
Fresent :— Mr, Jnetiee Ocutts and 
Mr. Justiee Rosa. 
TARA PRASAD JHA BALITASBY ARp 
OTHEHS—PLAIniIFFS—~A FPELLANTS 
tersus 
MAYA DEBYA AND 01H#RrRs— Dr PENDANTA— 

R EAPONI ENTS, 

Hindu Law—doint family — Presumption—Separa- 
tion— Actual partition not proved= Separation ina 
ferred frem circumstances, 

In the case ofa Hindu Mitakshara family there 
is @ presumption of jointness and any one 
nue pleads disruption must prove it, [p. t88, col, 


Where there is no direct evidence of disruption 
separation may be inferred from other circum. 
stances [p t69, col. ).] i 

Separation may be proved by acts or declara. 
tions whicb show an agreement and intention to 
separate, such as cesser of commensality, separate 
occupation of portions of the property, separate 
enjoyment of distinct shares of the profits, separate 
definement of shares in the Bevenue Records, 
agreement to divide the proceeds in definite shares 
or other acts which are inconsistent with the family 
remaining joint, such as sepurate transactions be- 
tween themselves or with others Mere cesser of 
commensality or of co-worship, division of the 
income, definement of ‘shares in the revenue or land 
registration records, separate occupation of portions 
of the property or separate collections of ients, or 
separate dealings, are not conclusive, unless there 
is an intention to sepaiate They are all evidence 
of separation, and may lead to the inference that 
there was a separation [p. ' &9, col, 1.] 

Deoht Singh v Musammat Anupa, 10 0. W. N. 838; 
1 M.i. T. bf; 16 M. L. J, 109 (P. O.), Girja Bar v, 
Sadashiv Dhundiraj, 37 Ind. Cas. 62); 48 ©. 10381 
at p. 1060; +0 C. W. N. 1086; I4 A. L. J. 822; zo M, 
L. T. 78; 12N. L. R. 113; (1916) 2 M. W. N. 68: 18 
Bom. L. R. 621; 4 L, W. 114; 24 C, L. J. 297; 81 M. 
L. J. 455; 43 I. A. 151 (P.C.), Joy Narain Qiri y. 
Girish Chunder Myti, 40. 484 at p. 437; 5I A, 228; 
3 Sar P.O J. R71; 8 Ind, Jur, 8l; 2 Ind. Dee, (N. s.) 
276 (P. C.), discussed, 


Appeal from a desinion of tbe Subordinate 
Jodge, Dunka. 

Messrs Kulwant Sahcy, Lolit Mohan Ghosh, 
Sushil Madhab Mullick and S. 9, Bese, for 
the Appellants. 

Messrs. P K. Sen, §. A. Sami, Harihar 
Prasad Sinha and Atul Krishna Roy, for 
the Respondents. 


JUDGMENT, 
Courrs, J.—Thia auit was brought fora 
deslaration of the plaintiffs’ title by sur. 
vivorship to eertain properties speeified in 
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the eshedule to the plaint and for pos- 
sessicn. The anit has been dismissed and 
the plaintiffa have appealed, 

Both the plaintiffs and defeadants are 
deesendants of one Jugal Kishore Jha, 
Jugal Kislore had two sons, Tribani and 
Kali Prassad.  .Tribari married Maya 
Debi ard by Ler bad two daughters, Rama 
Debi and Bhagbatti.Vebi, Maya Dabi, Rama 
Debi and Bhagbatti Dabi are defendants in the 
enit. The seoond son of Jugal Kishore, 
Kali Praced, bad two sons, Tara 
Prasad and: Baidya Nath Prasad. Baidya 
Nath died without issue bat Tara 
Prasad had two sons, Som Nath and 
Tung Nath, Tara, Som Nath and Nung 
Nath are the’ plaintiffs Thera. is some 
diserepaney in the evidensa as to the 
dates on whioh Jugal Kishore, Tribeni and 
Kali Prasad died, but in opening hia oase 
the learned Vak:l for tho appellants stated 
that Jagal Kishore died in 1906, Tribeni 
in 1911 and Kali Prasad in 1904 and as 
these dates are not objested to by the 
other side I will aesept them as correct, 

It appears that about 25 years bafore 
the institution of the suit, when Jugal 
Kiahore’s ‘wife died, be: left his anoestral 
home and went and lived with a mistress; 
Tribeni, who :was then some 12 or 15 
yeara of age, went to live with his unole 
Bipro Obaran Duari; and Kali, who was 
an infant, went with his father and was 
looked after by the mistress. After liv- 
ing with Bipro Ohoran for a few years 
Tribeni went and lived with sa married 
sister, he was married from her bouse and 
afterwards went and lived with his father. 
in-law. Keli Prasad, after being with his 
father for a few yeare, went. to Bipro 
Charan’s house ard lived there until his 
marriage when he also went and stayed 
in his father.in law’s bouse till his death 
in 1604, Tribeni after living in his father- 
in law’s house for sometime bought baek 
the ancestral house whieh had been pre. 
viously sold jin execution’ of oa dsores 
against Jugal Kishore, On “the death of 
Kali Prasad he tock his two sons, Tara 
Prasad snd -Baidya Nath, who were ohild- 
rer, into his house. He kept them there 
for a short time end then rented a house 
next door for them. Tara Prasad afterwards 
purahased this house and there he and his 
shildren have remained, Tribeni died in i9it 
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but before his death he exesutad a Will by 
whish he bequeathed the properties in suit 
to his widow and his danghters, After his 
death they took possession of the propert‘es 
and the plaintiff.’ ease isthat the family 
was & jaint family, the properties ware joint 
family propertiss and sonsequently they 
were entitled to suceeed by survivorship. 
The defendants, on the other band, who, 
as I have already said, are widow and 
daughters of Tribeni, alleged that there was 
a disruption of the family after the death 
of Jagal Kishore’s wife when he went to 
live with his mistrase, that the properties: in ` 
suit were self asquired properties of Tribeni 
and as such they were entitled to them under 
the Will. 

The main questions for sansideration in 
the sase were, (1) whether the family was 
a joint family, and (2) whether the pro- 
perties in suit were Tribeni's self aequired 
properties or whether they were joint 
family properties; and thesa are the only 
points on whish we have been addressed. 
in this appeal. The learned Subordinate 
Judge has found against the plaintiffs on both 
points. i 
The first eontention of the —F Vakil 
for the appellants is, that the learned 
Subordinata Judge has wrongly plaeed the 
onuson the plaintiffs, What he has said is, 
that the presumption in Hindu Law of the 
jointness of a Hindu family must give 
way to the general prinsiple that the one 
who makes a slaim must prova it in 48 
case like this where prima facies from the 
history of the family and the faets and 
siroumstances that have been admitted the 
family was not a joint family.” Now, there 
san be no doubt that there is in the ease 
cf a Hindu Mitakshara family a presumption 
of jointness and that any ore who pleads 
disruption must prove it: and it might esem 
at first sight as if the learned Subordinate 
Judge had taken a wrong view of the.easea, 
but a sonsideration of the whole of bis 
judgment makes it olear that this is not 
so. He has slearly realised that the pre. 
sumption is in favour of jointness but he 
finds that tho fasts of this sase show that 
the family was separate. I do not think, 
therefoie, that the onus bas ‘been wrongly 
plased on the plaintiffs but tha question 
remains whether separation has been proved. 
Now, at the ontset if must be admitted 
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that the defendants have not been able 
to establish exactly when disruption took 
plaso. In the plaint they put itat the time 
of the death of Jugal Kishore’s wife when 
he went off to live with his mistress, but 
some of the witnesses have said that the 
separation took place at a later date, Vary 
great stress has been laid on this point 
by the learned Vakil for .the appellants 
and it has been urged that this of itself is 
sufficient to destroy the defendants’ sare. It 
is sertainly a sirsumstanes whioh must be 
taken into sonsideration, butin my opinion 
this faat is of itself not suffisient to show 
that the defendants’ allegation that the 
family was separate isa false one. It may 
be and it often is diffienlt to say exactly at 
what point of time a family besame separate 
and if the sontention were sorrest it would 
be” almost impossible to establish separation. 
We must examine the sirenmstanses of the 
family. The oirsumatanesa from whieh 
separation may be dedused have been very 
elearly stated by ‘Trevelyan, in hia Hindu 
Law, at page 349— “Separation may be proved 
by asta or deslarations whieh show an agree- 
ment and intention to separate, sueh as 


eeseér of scommensality, separate oseupation . 


of portions of the property, separate enjoy- 
ment of distinat shares of the profits, separate 
definement of shares in the Reyenus Kesords, 
agreement to divide the proseeds in definite 
shares or other asta whieh are ineonsistent 
with the family remaining joint, sush as 
separate transactions between themselves or 
with others. Mere sesser of eommensality 
or of co-worship, division of the ineome, 
definement of shares in the revenue or 
land registration resords; separate cesu- 
pation of portions of the property or- separate 
sollestions of rents, or separate dealings, 
are not eonelusive, unless there is an inten= 
tion to separate. They are all evidence of 
separation, and may lead to the inferenee 
that there was a separation.” Applying 
these principles fo the present ease we 
find, in the first plaoe, that sinse the death 
or Jugal Kishore’s wife and sinse he went 
to live with his mistress there has been 
no sommensality in- the family. Jugal 
Kishore lived with his mistress; Tribeni 
lived with his unele, afterwards he lived 
in his father-in-law’s house and subsequently 
by himself in the ‘anesstral house after he 
bad purehased it. Kali Prasad, when his 
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mother died, was an infant, he lived for 
a short time with Jugal Kishore’s mistress, 
afterwards he went to live with his uasle 
and after his marriage he lived in his 
father-in lawa house until his death. It is 
trne that Tribeni, after the death fof Kali 
Prasad, took his children, Tara Prasad and 
Baidaya Nath, into his own honse and sub. 
asquently rented another house slose by for 
them, he also appears to have invested them 
with the sacred thread and to have arranged 
their marriages, butthis is not insonsistent 
with his position as a separate member, 
Deoki Singh v. Musummat Anupa (1), and it 
is olear that there bas been no commensality 
in the family sinee the death of Jugal 
Kishore’s wife, nor doas there appear to hava 
basn eommunity of worship. 

I now some to dealings by Tribsni and 
Tara Prasad: if the family had bsen a joint 
family Jugal Kishore would ordinarily have 
been the karta until his death, Now, as I 
have said, he died in 1906, yet in 1895 
Tribeni purshased tha aneestral house ‘Ex. 
hibit A): in 1896 he mortgaged a brisk kiln 
whieh he desoribes as my briek kiln” to 


‘one Udai Chand (Exhibit D);in 1899 he 


borrowed Ks. 50 from Parbati Oharan Jha 
Dasari for household expenses and the sost 
of building a pacca house (Exhibit F) and in 
1:00 he took the lease of a house from one 
Kalanaod Barbai (Exhibit 4). All thasg - 
transactions took plasa before the death of 
Jogal Kishore and they appear to indisste 
eloarly that Jugal Kishore was not the karéz 
of the family and, if this be so, they are 
very strong indisations thatthe family was 
not a joint family. Subsequent to Jugal 
Kishore’s death there are a number of trans- 
astions of Tribeni separately; namely, pur- 
chase of part of proparty No. 3 in the 
schedule to tha plaint, in 19.5 (Exhibit K); 
purchase of a portion of proparty. No. 3 in 
1905 (Exhibit 0); pucohase of lakheraj 
‘property in exesution ‘of à money-desres in 
1908 (Exhibit S); purchase of property in 
exesution of.another money-deaeree in 1909 
(Exhibit R) and, finally, the Will exesuted by 
Tribeni by virtue of whieh the defendants 
have taken possession of the properties, All 
these are, in my Opinion, strong evidenss that 
there had — separation and ina support of 


(1) 100. W. N. 333: 1M. L. T, 96; 16 M, L 4 
109 (P. O.). 
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this view I may refer toite este cof Gina 
Bai y, Sadcshiv Dhuxdiraj (2) where their 
Lordships of the Privy Counsil remarked: 
"The intention to separate may be evineed in 
different weye, either by explicit declaration 
or by sonduct. If itia an infereneo derivable 
from conduct it will be for the Court to 
determine whether it was onequivoeal and 
explicit, In Joy Narain Girt v, Girish 
Ohunder Mytt (3) their Lordships regarded 
the sondust of one of (he eo-sharers who con- 


stituted the joint family ‘when he left the l 


‘joint renideree and withdrew himself from 
sommensality as indicating a fixed determi- 
nation benseforward to live separately from 
his ccusip,’ and treated ‘the fast of his 
borrowing money for bis maintenance, as 
well as makirg a Wil), as indisating, at all 
eventr, that he himeelf considered that a 
separaticn bed taken place.’ The scnolusion 
was based cn tke infereree of intention 
derivable frcm ihe acts and deslarations of 
the member who, it was alleged, had 
separated himself, and not from the sonduot 
or attitude cf any oiber party.” In addition 
to the separate transactions of Tribeni,we have 
also separate transactions by Tara Prasad. 
In 1906 he pureha:ed a hcuee, tbe Louse in 
whieh be rubsequently lived. This would 
appear from the evidence of the plaintiffs’ 
own witness, Bipro Charan Dnari, who says: 
“Tara Prasad is in a separate honse pur- 
shased separately;” and also from the evi. 
dares of the defendants’ witness, No, 1 Sambhu 
Oharan Jha,who eaye: “Tara Prasad purchased 
a house with his own money.” Again, in 
1911, a morigsge was executed in favour of 
Tara Prasad (Exhibit 10). Itis elear then 
that Tara Prasad also bad separate transae- 
tions. Another piese of evidense whioh tends 
to show separation is the fact that different 
members of the family are shown in tho 
Revenue Resords as holding separate shares 
(Exhibit B). This Exhibit is a certified 
gopy of a Khewat which shows ‘Tribeni 
Panda, son of Jugal Kishore Panda, 1 share, 


(2) 87 Ind, Cas. 821; 43 O, 1031 at p. 1050, 20 0. 
W. N. 1085; 14 A. L. J. 822; 20 M, L. T. 78; 12 N. 
L. E. 118; (1916) 2 M, W.N 65; I8 Bom, L. R. 621; 
4 L. Wa 114; 24 O, L, J. 207; al M, L, J. 466; 43 I, 
A, 15) (P. O.). 

(3) 4 O. 484 atp. 437; 6 I A. 228;8 Sar. P, 
O. J. 873;; S Ind. dur. 8l; 2 Ind. Dec. (x, s.) 276 


(P, ©.) 
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Tara Panda and Blasya Ram Parda, song 
of Kalika Panda, 1 share in- equal 
shares,” 

I now come tothe matter of the division 
of the insome, There was possibly a very 
small income from certain ansestral property 
but this is prastisally negligible. Jugal 
Kishore’s income was derived from Jajmani. 
He was a priest and his income was from 
fees paid to him by Jajmans. It is sontended 
that this was anosstral property and that it 
has never been divided. Now, the fasts with 
regard to these Jajmans appear to be that 
Jugal Kishore and after him  Tribeni 
attempted to keep all the fees paid by the 
Jajmenr, but there is evidence, and itis not 
disputed, that on two occasions at least there 
wasa dispute as to the division of these 
feer, whieh was settled by a Punshayat and 
the fees were divided. [tis strongly urged 
that this ind*eates that there was no separa- 
tion. lam unable to assept the sontention, 
It appears to me rather to indieate that 
the tamily was separate and that the different 
members were quarrelling as to the division 
of these fees; but, apart from this, the fees 
were pot, in my opinion, ancestral property, 
In Gour’s Hindu Oode, at page 472, ‘in 
says: “Both the 
Mitakshara and the Dayabhaga devote a 
ohapter each to the subject of self acquisition, 
Their substance is to exempt all aequisitions 
made without detriment to the joint estate, 
The rest is merely illustrative and most of the 
illustrations refer to oseupations now no 
longer pursued. Thus the Dayabbaga gives 
the following list as constituting the gains 
of seiense:”’ 

“(3) Fee for officiating as a priest,” 


It may be that the Jajmans were aneestral 
in the senge that Jugal Kishore, and his 
father before him,had asted as priests for 
the Jajmans and their fathers, but the fees 
were not joint family property, they were the 
self-acquisition of the member of the family 
to whom they were paid, 


We have, thus, in the present ease no 
sommensslity, no so worship, sepsrate 
transactions and erparate definament of 
shares in Revenue Reoords and in my opinion 
the cironmstanogs are anoh as to lead to the 
irresistible eonslusion that the family was 
separate although there bad been no regular 
partition, 
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I shall now deal with the different portions 


of property slaimed in the plaint, The first 
of these is the ansestral honse, Admittedly, 
this was purshased by Tribeni, It was, aa 


I have already said, purshased in 1695 when 
Jugal Kishore was still alive, there waa no 
joint fund ont of whish it aould have been 
purehased and it was elearly Tribeni’s self: 
acquisition, The next item ia a pucca honse 
in the town of Deoghar Jhasa Gari. This 
was apparently ansestral property and all 
that Tribeni was entitled to was his share. 
The plaintiffs are, therefore, entitled to a share 
of this property. The next items (3) and 
(4) are on the same footing; both are 
lakheraj properties in the town of Daoghar 
purshased by Tribeni, Here, again, there 
was no joint fund out of which they sould 
have been purchased and the sirsumstanses 
indieate slearly that the defendants’ ease, 
that these were Tribeni’s self.asquisition, is 
true. The next item is a 10-pies shara 
in Talak Marwa, This was: admittedly 
ansestral property and asauoh Tribeni sould 
only be entitled to his own share, The 
next items of property are the Jajmans and 
with regard to these I have already said that, 
in my opinion, the fees ara self aequired 
property, Ihe plaintiffs are, therefore, not 
entitled to any share in these, The next 
item is a milkiat in Arrah, this is ansestral 
‘property and stands on the same footing as 
the Marwa property, The last item isa 
mango garden in village Ramgarb, Taluk 
Rohini, whish was purshased by Tribeni 
himself and, for the reasons I have already 
given in respest of the other properties 
purehased by him, is his  self-asquired 
_ property. 
ka Jn the result, then, I see no reagon to 
interfere with ths daesision of the learned 
Subordinate Judge exeept in ragard to Jhasa 
Gari, Marwa aud Arrah properties in whieh 
the plaintiffs ara entitled to a deslaration of 
their right to their own share. They san, 
however, get no separate possession bacanse 
there has been no prayer for partition, 
‘Toe respondents are entitled to their aosta 
of this appeal, 
_ Ross, J.—l agree, 
| I P, Bs 

Decree modified, 
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LAHORE HIGH COURT.: 
Liutrers Pataxnt Appgat No, 95 
or 1920. 

April 8, 1921, 

Fresent Me, Justiee Chevis and 
Mr, Justice Broadway. 
MUHAMMAD DIN—Derenoant— 
APPELLANT 
versus 


SOHAN SINGH—Pcatntirr—ResponDext. 

Limitation Act (IX of 1908), Sch. J, Arts. 65, 1d 
—Advance of grain--Suit to recover value of advance 
— Limitation, 


When grain is advanced on a contract that it 
should be re-paid in kind and the contract is 
broken, a suit to recover the cash value of the 
advance is governed either by Article 65 or by 
Article 115 of Schedule I to the Limitation Act. pp. 
622, col. Ye i 

Mengha Ram v, Hassu, 49 Ind, Cas. 
1918, applied. 

Ganga Ram v, Nanda, 65 Ind, Cag, 637; 2 L. L. J, 
191, referred to., 


Latters Patent Appeal against an order 
of Mr. Justica Wilberforss, dated the 14th 
April 1920, in Civil Appeal No, 1544 of 
1919, reported as 56 Ind, Cas. 162, 

Diwan Mehr Chand, for the Appallant. 

Mr. Kanwar Narain, for the Raspondent. 

JUDGMENT.—The favts of this oase are 
given in the judgment of the learned Judge 
in Chambers. The” learned Judge has 
held that the Artisle of Limitation appli- 
eable to this guit ia either 115 or 120, and 
that in either sase the suit is within tims, 
He has, therefore, reversed the desision of 
the lower Oourts, who dismissed the suit ag 
time-barred, and has remanded the ease for 
a desision on the merits, 

The defendant urges that this desision is 
ineorrest and that the suit is not within 
limitation. The prayer inthe plaing ia for 
the delivery of a oertain amount of grain 
yalued at a thousand rupses, but Oounsel for 
the plaintiff frankly admits that his slient 
sesks a money-desrese, So that, there is 
really no distinstion between this sase and 
that published im Ganga Bam v, Nanda 
(1). In that ruling it was held that 
Artiele 52 applied to suan eases. Bat 
Artiele 52 refers to suits for the prise 
of gocde sold and delivered, and when, as in 
the present ease, grain is advaneed on a gone 
trast that it should be re-paid in kind we 
are unable to hold that it is a ease of goods 


231; 41 P, R. 
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being sold, for the words “goods being sold” 
we understand to refer toasase in whish 
the sontrast is to pay for the prise of the goods 
in money and not to return them in kind, 
In Mengha Ram v, Hassu (2), it is held 
that a elaim like the present falls either 
under Artiele 65 or Artiele 115 of 
the Sehedule, and this ruling seems to us 
eorreet, The defendant not having fulfilled 
the promise to return the grain in kind wa 
. san only regard the present slaim as one for 
Sompénsation for breash. Under both of 
these Artieles the limitation is three years, 
Diwan Mebr Ohand for the defendant admits 
that Artisle 115 applies, whereas Mr, Kanwar 
Narain for the plaintiff urges that the ease 


ia governed by Artiole 129. We 
einnot, however, apply Artiele 120 for 
that Artiele only applies when no 


other Artisle is spplisable and wa hava 
already held that either Artiols 65 or 145 
applies to the ease. Bautthe learned Judga 
in Obambers holds that the implied avatrast 
Was broken only shortly bofora the suit. 
We are unable to dissover on what grounds 
he so holds. The eontraot was to re-pay 
the grain, with 50 per eent. interest (Hasab 
rasum Sahukara).. Diwan Mehr Chand 
sontends that this means that tha grain 
was to be paid at the next wheat harvest 
and if this view be eorrest tbe suit is 
undoubtedly time-barred. Mr. Kanwar 
arain, however, eontends that the mpane 
ing of the phrase is that the grain was 
to be re-paid on demand. Both sides admit 
that demand has been made but Diwan 
Mehr Ohand sontends that it was mora 
than three years prior to suit and’ that 
the suit. is, therefore, time barred. On this 
point further enquiry must be made, 
We so far aosopt the appeal. as to hold 
that the ease is governed either by Artiele 
5 or 115, The order of remand to tha 
irat Oourt will stand good, but that Oourt 
will make Further enquiry as to the meaning 
of the words, “Pirt Sthukara,” and also, 
as to when demand was 


nesossary, 
made, and will then re deside the question 
of limitation in aseordanse with thcsé 
enquiries, 

Oosts of this èppaal will be sosts in the 
sauso, 

Z, K, Appeal accepted, | 


(2) 49 Ind. Cas, 231; 41 P, R, 1918, 
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CALCUTTA HIGH COURT, 
Oivi Ruiz No. 628 or 1921. 
Janvary 23, 1922. 
Present :—Justice Sir N. R. Chatterjea, Ki, 
and Mr, Juatiee Pearsor, 
| SUBALA DAS , w.rz or GOUR 


> MOHAN BHAT—Dersnvant No. 6— 


PETITIONER 
té6rsuea : 
INDRA KUMAR HAZARA—P taintKe 
NATABARHAZRA,sonortate SRIMANTA 
LAL HAZRA, AND oTarrs—Derenpants ` 
Noer, 7 to 10—Orposite Parrizs. 


Evidence Act (I of 1872), as. 146, 148 to 152— 
Scandalous and insulting question, relevancy of. 


Where in a dispute as to property the defendant 
alleges that he derived title thereto from a certain 
lady and she is examined as a witness on his behalf, 
a question put to her by the plaintiff as to whether 
she had become pregnant by a certain person is 
relevant, if the plaintiff's case is that she did not 
inherit the property of her husband by reason of her 
unchastity during her husband’s lifetime, but if it ik 
asked for impeaching her credit as a witness the 
Court hasto consider the provisions of sections 146 
and 148 to 152 of the Evidence Act before allowing it, 
Lp. 698, col. 1.] 

Rule against an order of the Sub- Judge, 


Setond Court, Howrah, 


FACTS appear from the judgment. 

Mr, Avetoone (with him Babu Amarendra 
Nath Bose), for the Petitioner—The 
defendant No. 6 is the petitioner. The 
facta shortly are theee. A title suit was 
bronght against myself and others by the 
plaintiff in the Subordinate Judge’s Oourt at 
Howrah. I was eonteating the vase and ex- 
amined in my behalf a female witness on som- 
mission issued by the Court. I derived my 
title to the property in suit from that witness 
of mine, While the witness was being exa- 
mined, the plaintiff asked her a grossly 
— question asto whether she had 
been living with one Haridas Ghosh and had 
been made pregnant by him, 1l objeated to the 
questionas being quite irrelevant. The learned 
Jadge has overruled my objestion, I submit, 
under provisions of the Evidenee Ast, the 
question was quite irrelevant and grossly 
improper and seandalous. It ought to have 
been disallowed as having nothing to do 
with the fasts of the sase, Refers to seetions 
146, 148—152 of the Indian Hvidense At. 

Babu Rishindra Nath Sarcar, for the Op. 
posite Party.—Our case was that the peti- 
ticner zould not hays derived titis from the 
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witness, inasmush as" she did not inherit the 
property by reason of her unshastity during 
the lifetime of: her hu:band. It is on that 
ground that we opposed her besing examined 
on sommission. That is our ease from the 
very beginning. I submit the question is 
perfeotly relevant and the objeation has been 
rightly disallowed. 
Mr; Avetoone replied in brief, 


JUDGMENT.—The petitioner, who is the 
defendant No.6 in a suit pending in the 
Subordinate Judge's Court at Howrah, ex- 
amined a witness—Manada Dasi—from whom 
the petitioner slaims to have derived title to 
the property in dispute. Manada was 
examined on sommission and the opposite 
party, who isthe plaintiff in the suit, put 
to her the question as to whether she was 
made pregnant by one Hari Das Ghose. 
Objection was taken to this question and the 
matter was brought before the Oourt. Tha 
learned Subordinate Judge held that it was 
a relevant question. 

Against that order, the pstitioner movad 
this Oourt and obtained this Rule. 

It is stated that the question is insulting 
and‘ssandalous. Bat the opposite party 
sontends that it was put besause the plainte 
iff's sasa was that the witness did not 
inherit the property by reason of har 
unshastity during the lifetime of her hus- 
band. 

. The form in whioh the question was asked 
does nol show what period it referred to—~ 
whether the lifetime of the witness's husband, 
or after his death. If the plaintiff's oase 
was that she did not inherit the property 
of her husband by reason of her anchastity 
during his lifetime, then the question would 
be relevant, If, however, it way asked for 
impeaching her aredit as a witness, the 
Oourt will have to eonsider the provisions 
of seations 146 and 142 to 152 of the Byidense 
Ast. 

~. It is aontended on bghalf of tha opposite 
party that the statements mads in the plaint, 
taken with those made in the petition oppos- 
ing the issue of seommission for examining 
the witness, go to show that his ease was 
that the witness did not inherit the property 
by reason of her unabastity during her 
husband's lifetime, and as sush the ques- 
tion was relevant. The learned Subordi- 
nate Judge, however, has not stated any 
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raxtons for holdiagthat}Itha’ quastion was 
relevant. 
“In the siraumstanees, we think that the 
gase should go baek to the learned Sab- 
ordinate Judge. He will sonsider, having 
regard to the plaiat, the petition, and the 
issues as framed, whether the qaestion, as 
it stands, is relevant; and if not, whether the 
question is allowable, having ragard to the 
provisions of the Evidenss Aot, 
No order as to eosta. 
JP Oase sent bach, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
- Szoonn Otvit APepar No. 28-B or 1921, 
` January 31, 1922. 

Present: —Mr. Prideaux, A. J. O. 
PANDU AND OTAE8RS— DEFENDANTS — 
APPELLANTS 
versus 
ABDUL KADAR AND ANOrd£R —PLAINTIFES 

— RESPONDENTS, 

Hindu Law—Suit by reversioners -Proof of relae 
tionship, necessity of—Right of succession—Shradh, 
effect of. — 

Itis incumbent on a plaintiff seeking to succeed 
to property as a reversioner affirmatively to es- 
tablish the particular relationship which he puts 
forward and he is also bound to satisfy the Court 
that, tothe best of his knowledge, there are no 
nearer heirs, but he cannot be expected to do 
uything more, and it is for those who claim that 
their kinship is nearer to prove that relationship. [p. 
695, col. 1.] 

Rama Row v. Ku'tiya Gounden, 34 Ind, Oas, 294; 8) 
M. L, J, 5143 L. W. 834; 19 M. L.T. 2735; 40 M. 
654, followed, 

The preferable right to perform the shradh, 
funeral oblation, to the last owner is a primary faot 
to ba taken into consideration in determining the 
rule which is to govern the right of succession. [/p. 
693, col 2] 

Soorendronath Roy v. Heeramonee Burmoneah, 12 
M. LA w;10W % P0351 B L R P.O 2); 
2 Suth. P, O. J. 147; 2 Sar. P. O. J. 872: 3 Mad Jur. 
434, 20 E. R. 271; 1 IndeDeo. (N. 8.) 17, followed. 

“ Appeal against a deares of the Distrist 
Judge, Akola, dated 15th Dasember 1920, 
in Civil Appeal No. 18 of 1926. 

Sir B. K. Bose and Messrs. P. N. Rudra, and 
A. Y. Khare, for the Appellants. 

Masses, Q. M. Gunta, F. W, A. Forbes, 
J, O. Ghoss and R B, Oxa, for the Respond» 


ents, 
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‘JUDGMENT.—The following genealogisal 
tcea as given in the plaint shows the 
relationship of plaintiff No, 2 with Raoji, 


who died ‘abont 1882, leaving a widow 
“Ahelai;— l 


SUBHANJI WANKHED 





(A — 
Manaji Krishnaji 


Hiraji (died in or about Gambhirji 
1872) - 


Raoji (died in or about 
1682) —=M, Ahelai 
(died in 1918,) 


Hambhirji '(died aboub 
40 years ago) 


Ramaji (died about 
4 years ago.) 


5 — a ANA — — — 
k wo. 
x 


f \ 
. Govinda, present .Motiram (died about 
plaintiff, 5 years ago). 


The plaintiffs’ story is that on the death 
of Ahelai, the widow of Raoji, the present 
plaintiff No. 2, Govinda, besame the righifal 
elaimant' of all the immoveable property 
left by Raoji at the time of his death, 
‘He has sold a nine-anna-seven-pie share in 
the six fields and an -eight-anna share in 
the seven houses asked for in the plaint 
to plaintiff No, 1 for Rs, 3,000 by sa deed 
.of sale dated 25th May 1918. The property is 
slaimed as having belonged to Raoji, 


Tt was denied by the defendants Nos. l-and 
2 that plaintiff No. 2 is the reversioner 
of Raoji the sorrestness of the gensalogical 
‘tree given in the plaint being disputed, 
Plaintiff No, Us purshase was said to be 
without .consideration and champertous and 
defendants pleaded that their father pur- 
chased fields Survey Numbers 5, 36 and 2.2 
‘together with houses Nos, 1 to 4in the 
plaint under a registered salo.deed dated 30th 
March 1899 for Rs, 1,600 from Ahelai, the 
widow of Raoji, and purohased Survey No. 
2 of Hasnapur “for Rs. 600 orally from 
the same lady about 1905. The sale was 
‘in favour ‘of their father, Narayan, and 
was said to be for legal nesessity, as 
‘Ahelai wanted money for maintenanee and 
eultivation expenses and also :to pay off 
,ereditors, It was contended that their father 
‘and -they: themselves’ (defendants) haya 
been aesepted as tenants by. the Jagirdar 
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of the villaged in whieh the fields in suit 
are situate and, therefore, plaintiffs eanno 
ejest them. 

Defendants Nos. 3 to 5 further sontended 
that Survey Number 106 of Ladegaon was 
gifted by Abhelai to their father Sonaji, he 


‘having served her during her illness; and field 


Survey Number 25 of Vilegaon was orally 


sold by that lady to Sonaji in 1899 for 


Ra, 350. That sale was also for legal nesesasity 
as she wanted money for maintenance 
expenses. They also slaimed houses Nes. 5, 
6 and 7 stating that thia was their 
ansestral property and never belonged tu 
Abelai or her husband, 


Defendant No. 6, who is in possession 
of Survey Number 26, stated he got it in 


exshange from one Sheoram Madangopal 


some years sgo who had. purchased it 
from one Krishnaji Khandooji. It was 
denied that the field belonged to Ahelat 
or her husband. 

The findings of the Trial Court may . be 


summarised as follows. Plaintiffs - had 
failed to prove the alleged relationship 
between plaintiff No, 2 and Rnoji. The 


sale in favour of the first two defendanta’ 
father. Narayan by Abhelai was held estab. 
lished. “Rupees 1,050 of the sonsideraticn 
was found to be for legal nesessity and the 
remaining Ks, 550 was found not to be 
for legal ressesity. Narayan was held to 
have purehbased field No. 2 of Hasnapur 
from Ahelai for Rs. 600 but that sale 
was not for legal necessity. Issue No. 3 
dealing with the alleged gift of Survey 
Number 106 of Ladegaon and the oral sale 
of Survey No. 26 of Vilegaon was found 
in the negative. Field No, 26 was fonnd 
to have formed part of Raoji’s estate, 
Plaintiff No. 2's sale of a portion of the 
dispnted property in favour of plaintiff 
No. 1 was held established and it was 
found that dafendants had failed to prove 
any spesial tenure of the fields. The ease 
was dismissed, 


On appeal, the learned Distriet Judge, 
‘Akola, a Judge of great experience, finds 
that the seoond plaintiff is the ` reversioner 
of Raoji and plaintifa were given a deesree 
for all the property mentioned in the plaint, 
exeept houses Nos, 3 to 7. Against that 
desision, the present appeal has been 
Glea, ` ; gee j 
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. It has to be remembered that the find- 

‘ings on whieh the ease has basn desided 
are findings of fast; bat ib is sontended 
that these findings sannot be asespted 
‘beeause the evidense on resord does not 
suffisiently establish tha relationship elaimed 
by the plaintiff No, 2 with Raoji. It is 
frankly admitted that, apart from the plea 
of plaintiff No. 2 not being the next 
reversioner, appellants have no oase and 
if this Court holda with the lower Appel- 
late Court the property in muit must go 
‘to the plaintiffs, 


The appellants’ argument is that it is 
mot sufficient for the second plaintiff to 
prove some relationship; that does not 
help him, He has to establish every link 
‘in the genealogieal shain sonneosing him 
with Raoji and in this connestion are quoted 
‘Kedarnauth Doss v. Protab Ohunder Doss (1), 
Rama Row v. Kutiiya Gounden (2) and Mewa 
Singh v. Basant Singh (3). Tt seems to me, 
following the sase reported -in the Madras 
‘Law Journal Reports | Rama Row v. Kuitiya 
‘Gounden (2)] quoted, that ‘itis ineumbent 
on a plaintiff seeking to suaseed ta pro- 
‘perty as a reversioner affirmatively to 
‘establich the partieular relationship whioh 
‘he puts forward and he is also bound 
‘to satisfy the Court that, to the best 
of his knowledge, there are no nearer 
‘heire, but he cannot be expeo'ed to do 
anything mora and it is for thosa who 
claim that their kinship is nearer to 
prove that relationship.” The lower Appel- 
Tate Court here has gone on sireumstances 
whish sertainly go a very long way to: 
wards establishing the justice of Govinda’s 
waso, The land is situate ina Izara vil- 
lage and it has apparently been eustomary 
‘on the death of a Khatadar by the of. 
‘sials to report tothe Izardar suoh death. 
The Izardar then holds a formal enquiry 
and admits a new Khatadar. In fast, 
these mutation prosesdings before the 
Izardar are exactly the same sas those 
appertaining to the Revenue Courts in 
“Berar, It is not here contended that the 


(1) 6 O. 626 at p. 629; 8 O. L. R, 238; 8 Ind, Dec. 
(N. s.) 407. 

(9) 34 Ind, Cas. 204; 30 M. L, J. 514; 8 L. W. 

(3) 45 Ind. Cas. 540; 21 Bom, L, R. 232 at p. 235; 
24 M, L. T, 429; 28 C. L. J. 530; 1 P. W. B, 1919; 
28 P, L, R, 1919; 9 L. W., 416 (P, 0.) : ” 
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evidanos of the mutation proszadings upon 
whish the dasision of this oga rasis was 
improperly admitted. It is elaar that in 
the mutation prossadings of 1289 (Exhibit 
P.6) Abhelai mada a ‘statement in whieh 
she admitted that Rama, son of Hambirji, 
was also an heir, She dassribaas him as 
the nephew of the desgasad. Rama was 
also examined in those proseadings, which, 
it has to ba remeamberad, took plisa long 
before the disputes arose. He states: 

' “Kamaljabai, wife of Hiraji, was direstly 
my Sakhha chultt (wife of paternal unele).” 
He further states that hə was separate. 
Hə performed ths obsequies of Raoji 
and also Kamaljabai and mentioned that 
he had one son named Gondya and another 
by name Moti, The word “putautz,” like 
the word “bhau,"” is indifferently used 
not ouly for real nephews and brothera 
but for sousins and first sonsins, and 
it seems to me that Abhelai’s statement 
mala in that former ease has been rightly 
held to show that Rama, son of Hambirji 
Wankhade, was undoubtedly the father of 
Govinda, plaintiff No. 2, and was related to 
Raoji, and I see no reason to. disbalievs 
that he was related in the manner givan 
in ths geneslogisal trea despite the want 
of dirast evidenes on the point. It seems 
to me that the present plaintiff No. 2 has 
suffisiontly proved his pedigraa. Tho fast 
that Rama parformed- tha obsequies of 
Raaji shows that has was a fairly near re- 
lative. it has been held that the prefer- 
able right to perform tha shrath, faneral 
oblation to the last owner, is a primary faot 
to ba taken into sonsideration in determin- 
ing the rule whieh is to govern the 
right of suesession; see Soorendronath 
Roy v. Heeramonee Burmoneah (4), Rama 
was a sousin and the finding that he is 
the sole reversioner, (it is nət contended 
that there was any other reversioner) is 
one of faot and sannot ba shailenged on 
the ground of ,insuffisiensy of evidenae. 
The word “sakthha” in Rama’s deposition 
means, slosely ralated. There is evidense 
on resord from whieh oertain inferenoss 
are justly made and unless thess inferenses 


‘are shown to have baen wrong, the appal- 


" 4) 21M. A. 81;10 W.B. P,0.85;18. LR. 
P, C. 26; 2 Suth. P. C. J. 147; 2 Sar. P, C. J. 272; 3 
Mad. Jur. 434; 20 E. R. 271; 1 Ind, Ind, Dec, iN. 8.) 
17. ` * — 
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lants osannot sueseed in this 
In my opinion these inferences 
been shown to have been wrong, The 
family. names of Rama and Raoji were 
the same: and Ahelai. would not have 
mentioned him as her husband’s relative 
unless be had been one. He somes within 
the 14th degree; the finding ie, I think, 
correst, - 

. The result is that this appeal fails and 
ig dismissed with eosts. The appellants 
will pay the respondents’ sosts, 

G. R. D 


appeal, 
have not 


Arpeal dismistod. 


CALOUTTA HIGH COURT, 
O:viz Bois No. 485 or 1921, 
Janusry 17, 1922, 
Present:—Mr Justiee Greaves, 
GOLAM SOBHAN— Derwrspant—~ 
PETITIONER 
i versus 
ALI HOSSAIN BAHADDAR—Priinnirr— 
Opvrosirs Parry, 


Civil Procedure Code (Act V of 1908), s. 116— 
Beclusion of evidence—Revision, 


A mere error of law commitied by a subordinate 
Court in excluding certain evidence does not 
justify a High Oourt in interfering under section 
115, Civil Procedure Code. 

Amir Hassan Khan v, Sheo Baksh Singh, 11 O. Ps 
111. A, 287; 4 Sar. P. O. J. 559; Rafique and 
Jackson’s P.C. No, 83; 5 Ind, Deo. tn.g.) 760, 
Kristamma Naidu v. Chapa Naidu, 17 M, 410 (F. B.); 
6 Ind. Dec. (N. 8.) 284, Reomgopal vy, Johar- 
mal, 16 Ind. Cas. 547; 39 O, 473, referred to, 

Rule againat an order of the Court of the Ad- 


ditional District Judge, Chittagong, 


FAOTS appear from the jadgment. 

Babu Charu Chandra Sen, for the Peti- 
tioner.—Tbhe defendant is the petitioner, 
Plaintiff brought a suit for recovery of money 
due on a hand note for an amount below 
Rs. 500. The defense was that there was 
io consideration for the bond and, therefore, 
defendant was not liable to yay anything, 
The learned Judge held that no evidence was 
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admissible'to show that there was no eson- 
sideration having regard to the provisions - 
of seation 92 of the Indian Evidenes Aot, 
My submisaion is that the learned Jadge has 
overlooked tha provisions of proviso (1) ‘to 
section 92, Evideties is admissible to prove 
want of sonsideration. I submit the Jadge 
has failed to exersise jurisdistion wanted 
in him by law, The judgment ought, there» 
fore, to be set aside. 

Babu Narendra Kumar Das, for the 
Opposite Party.—It ia not open to this 
Court to interfere in a matter like this under 
seotion 115 of.the Code of Civil Prosedure, 


- The lower Court has jariadistion to deside 


any matter be it rightly or wrongly. Refers to 
Amir Hassan Khan v, Shso Baksh Singh (1), 
Rristamma Naidu v. Chapa Naidu (2), Ram- 
gopal v, Joharmal (3), A mere error of law 
does not empower this Court, to interfere in 
revision, F 
Babu Oharu Ohandra Sen, replied in brief. 
JUDGMENT.—On the 18th July 1921 
this Rule was issusd at the inatanae of the 
defendant calling on the plaintiff to show 
eause why thè desision of the Additional 
Distriot Judge of Ohittagong should not be 
set aside and that of the Munsif dated the 
15th September 1919 restored. The suit 
was brought ona hand-note. The defense was 
that there was no sonsideration. The First 
Oourt held in favour of the defendant's 
eontention, namely, that there was no con- 
sideration, and the suit was dismissed, The 
lower Appellate Oourt, while stating that 
the defendant’s evidense that no money 
passed was stronger than the plaintifi’s evi- 
denos, allowed the appeal on the ground that 
no. evidenes was admissible to show that - 
there was no consideration, having regard 
wi the terms of seation 92 of the Hvidenas 
at. j 
The learned Additional District Judge, it 
would sppear, failed to take into aeeount 
the provisions of proviso (1) to sgetion 92 
of the Evidenee Ast. In the sirenmstanees, 
1 am asked to interfere under the provi- 
sions of sestion 115, Code of Civil Prossdare, 
on the ground that the Additional Dis. 


(1) 110, 6 11 I.A. 287; 4 Sar. P. O. J, 559; 
Rafique and Jackson’s P.O. No. 83:5 Ind, Dee. 
(xn. 8° 7 0. ; i 

(2) 17 M. 410 (F, B ); 6 Ind. Deo. (x. s. 234 

(3) 1§ Ind, Oas, 547; 89 0. 473, 
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trieb Judge asted with material irregalarity 
in-excluding the evidenee addueed by the 
defendant as to the laek of sonsideration: 
On behalf of the plaintiff it is said that, 
under tha provisions of sestion 115, Oode 
of -Oivil. Prosedure, it is not open to thia 
Court to interfere and I have been referred 
to the eases of Amir Hassan Khan v. Sheo 
Baksh Singh (1), Kristamma Naidu v. Ohapa 
Naidu (2) and Ramgopal v, doharmal (3) as 
deciding that under seetion 115 mere errcr 
of law does not giva the Oourt jurisdiction 
to interfere. Now, it seams to me that 
the Additional Distriet Judge has erred 
in law in this ease in exaluding the defend- 
ant’s evidense. Bot, even so, I do not 
think that I have jurisdistion to interfere, 
I do not think, having regard to the 
deeisions, that a mere error of law, as is 
the sase here, justifies the Court in inter- 
fering under seetion 115, Code of Oivil Pro- 
ecdure. . 

The result is tha Rule is diseharged 
with eoste. Hearing fee one gold mohur. 

J. P, & B. N. 

Ryle discharged. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Saooxp Civin Apezat No, 133 or 1920, 
June 29, 192). 

Present :——Mr. Dhobley, A. J, O. 
SHAMLAL axp OTHERS —— PLAINTIFFS — 
APPELLANTS 
Ceres 
DHANWA AND Oraess—Derexpaxts— 
RESPONDENTE, 

E Limitation Act (IX of 1908), Sch. I, Art. 182, 
applicability pf—~Mortgage—Grain.debt~—-Limttation— 

Foreclosure, condition of, effect of. 


. Where a bond khypothecates property to secure 
payment of grain with interest.also in grain a 
guit brought upon the bond is nevertheless a suit 
to enforce payment of money charged upon im. 
moveable property and is governed by Article 182 
of Schedule I to the Limitation Act, even though 
there be no specific condition in the mortgage-bond 
for determining the rate at which the grain debt is 
tobe valued, in cage it ig not delivered as agreed 
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inasmuch as it is the money, valne of the grain- 
debi that is really charged upon the mortgaged 
property. [p, 698, col. 2.] 

Bash Bihari Das v. Kunjabthari Patra, 37 Ind. 
Cas. £05; 24 O, L. J. 348, Nilmoney Singh v. Hardhan 
Das, 2 Ind, Oas, 111; 1380. W, N. clxxxiy (184) 
notes, Sripats Lal Dutt v. Sarat Chandra Mondal, 46 
Ind. Cas. 78; 22 O. W. N. 790, Jogendra Nath Bingh 
yv. Mohanlal Khan, 698 Ind. Oas. 995; 23 O. W, N. 
951, Sridhar Chandra Maiti v, Ram Gobinda Jan t, 50 
Ind, Cas, 608; 29 0. L, J. 388, referred to, 


The fact that such a mortgage contains a con. 
dition of foreclosure and not of sale doeg not 
make any difference in this connection. [p. 698, col, 


j Appeal against a deeres of the Distriet 
Judge, Raipur, in Civil Appeal No. 44 af 
1919, dated the 27th November 1919, l 


Mr. J, O. Ghosh, for the Appellants, 
Mr, Atmaram Bhagwant, for the Respond. 
ents. 


JUDGMENT.—This appeal arises ont of 
a suit on a mortgage exeented for a money- 
debt of Rs. 40) and a grain-debt of 
EO khandis dhan. The bond provided that 
the money debt was to sarry interest at 1 
per eent. per annum and that the interest on 
the grain-debt was tobe at the rate of 6 
hattas per khandi per year. The money 
as wellas the grain were to be re-paid with 
interest within 22 months and eompound 
interest at the above rates wasto be pay- 
able till satisfaetion. There was a eondition 
of foreolosure of the mortgaged property, in 
ease the debts were not paid. The sause 
of action for the recovery of the money 
and grain-debts aesrned on 15th April 
1910 and the plaintiffs’ suit for foreclosure 
in lieu of those debts bronght on 23rd 
Desember 1918 was thus more than gir 
years after the acernal of the cause of action. 
In the plaint, the plaintiffs ealenlated the 
value of the grain-debt fonnd due on the 
date of the suit at the then prevailing rate, 

The mortgagor’s eontention that the 
plaintiffs’ olaim in respeet of the grain.debt 
was time-barred was aseepted by both the 
Qourta below and that portion of the elaim 
was dismissed, it being held that Artiele 
132, , First Sshedule, Limitation Aot, was 
inapplicable to it, The sorreetneas of this 
view is questioned for the plaintiffs-appel- 
lants who eontend that Artiele 132 was 
applicable. to the grain-debt, as well ag to 
the money-debt, there being no differende 
between these two parts of their elaim, 
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> The Artiole runs thus ;—- 


Ri 


-182—To enforce When the money 


payment of money mugyo years.: sued for becomes 
charged upon im- | due. 


moveable property, 


The term. used in the Artisle is money,” 
and the argument of tha defandant-respond - 
ent is that as” grain” is not “ money” 
the Artiele sould not possibly apply to the 
plaintiffs’ slaim in respest of the grain-debt. 
‘Assording to him,. either Artiele 116 or 
‘Artisle 120 would be applicable and the elaim 
would be governed by siz years” limitation, 
This latter argument~finds support from the 
earo of Rash Bihari Das v, Kunjabihart Patra 


(1) in which it was heldthat-sush a suit sould. 


not be treated as one to enforse payment 
of “ money ” sharged upon immoveable prop- 
erty and that Artisle 182 would not, there. 
fore, apply. The judgment of the learned Chief 
Justice (Jenkins, O. J.) .who desided the 
ease is a ery short one and proseeds appa- 
‘rently on the sole ground that“ grain” 
‘sould not be called “ money ”. A different 
view had been. taken by- another Judge of 
the same High Oourt in Nélmoney Singh v. 
“Hardhan Das (2) whieh wasa very similar 
‘one, where Artiele 132 was held appliaable. 
-The learned Judge’s judgmentis not given 
‘In fail, but a referenes to it in Sripati Dal 
Dutt v, Sarat Ohandra Mondal (8) would 
show that the oaso involved a money claim 
“too. That would not, however, in my opinion, 
make any differenee,- It was alsoreferred to 
and followed in the oase of Jogendra Nath Singh 
vy, Mohanlal Khan (4), the following observa- 
„tions being quoted with approyal :— 
' “Mhe substanse of the transaction was 
“ "that the land was made sesurity for the 
‘value of the paddy, besauseupon failure fo 
‘deliver the paddy, the mortgagee would be 
‘entitled not to slain speoifis paddy, but 
merely to resover the “prise thereof,..... 
In my opinion, it is a reasonable sonstruotion 
of Artiole 182 to hold thatin a ease like 
‘this the interest which was the value-of the 
paddy, though variable from tinfe to time, was 
sharged upon the mortgaged premises,” ` 
In this sase no rate at whieh the. grain was 


1).37 Ind, Cas. 805; 24 O, -In J, 848. | 
a 2 Ind, Oas,.111; 18 0, W. N, olxxxiv (184) 
‘ 


notes, de 
| (8) 46 Ind.. Cas. 78;.22.C. W. N.. 790, F 
< (4) 68.Ind, Cas, 996;°23 O. W. N, 981, 
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to be valued was given in the mortgage. In 
the oase of Sripati Lal Dutt v. Sarat Ohandra 
Mandal (3) and also Indra Narain Shao 
V. Dijabar Samanta (5) and Sridhar Ohandra 
Maiti v, Ram Gobinda Jana (6) the sass ‘of 
Rash Bihari Das y: Kunjabthart Patra (1) 
was distinguished on the ground that in those 
eases the mortgage itself provided the rate 
at whieh the grain-debt was to be valued and 
the olaim was,therefore,said to be really one for 
money. In Sridhar Chandra Matti y, Raw 
Gobinda Jana (6) Tonnon; J., in the course of 
his judgment observed as-follows :— i 
' Bat I desire farther to say that if the 
present ease oannot be distinguished from 
the one to whieh I have just referred, I 
am not’prepared to soneur. or follow ` the 
view taken in -that ease, that where a bond 
hypothesates property to seeure payment of 
paddy, thesuit brought upon that bond ia 
nota suit to enforee payment of money 
eharged upon immovesble property. ” i 
In such oases Article 132 would, in 
my - opinion, be applicable, even though 
there bs no spesifis sondition in the mort- 
gage-bond for determining the rate at 
whioh the grain-debt would ba valued, in 
case it was not delivered as agreed. The 
mortgagee would, irrespeative of any sush 
sondition, ba entitled to slaim the value of the 
grain-debt in case of its non-payment, though 
the rates would be different at différent times, 
The mortgages is not entitled to alaim nor 
is the mortgagor bound to deliver grain, 
The mortgagor is entitlad to pay its value 
in money instead, Under Order XX, rule 
10, the Jourt is bound to state in a desrea 
for delivery of moveable property the 
amount of money to ba paid asan alternative, 
if delivery sannot be had. Thas, it ia the 
money value of the grain debt that is really 
shatged upon the mortgaged proparty, If 
if besame neosessary for the mortgagee to 
enforsa the sesurity, the land woald be 
liable for the value of the grain dué under 
the mortgage. : The fast that. the mortgage 
in suit sontains a sondition of foreslosure 
and not of sale, would not, in my opinion, 
make any differences, 
The result’ is that the appeal: is 
‘allowed and the plaintiffs’ alain for the 


— 


grain-debt -is desreed. The amount of grain 
a (5) 61Ind.” Cas. 840; 28 0. w. N,.949; -47 0, 
~ (Gf 50 Ind, Oas.:608; 20 0. L. 7.868, © ` 
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‘dueon the date of the suit as givenin the 
-plaint ia 428 khundis 184 kattas, The rate 
of 34 katiasyer rupee as given in the plaint 
was not admitted by the defendant, nor waa 
‘any evidence addused by the plaintiffs to 
prove il; under the cireumstaness the ‘rate 
of 5 hattas admitted by the defendant shall 
have to be asospted. The value of. the 
grain at this rate oomes to Rs. 1,715-12 0. 
The date fixed for payment is extended’ to 
20th Desember 1921. An asgount of the 
grain and money-debta payable by that 
date is separately made. A preliminary 
forealosure desree shall now be framed in 
lieu of thedeeres passed by the First Court. 
The amount payable to. the plaintiffs shall 


inelude their proportionate sosts in this Court - 


as well as in the Courts below, 
J P&G R, D 
Appeal allowed, 


OALOUTTA HIGH COURT. 
ÅPFEALE FROM APPELLATR Dacrers Nos. 2006 
any 2007 o 1919. 
Desember 21, 1921. 
—Justise Sir N, R. Ohatterjea, Kr, 
and Mr. Justiee Panton. me l 
MOHAR AL! SARKAR—Derznpart— 
APPELLANT 
VETSUB 
MAFIZOUDDIN SARKAR—PLAINTIFE AND 


oTHERS—~ DEFENDANTS— ReSPORDERTA, 
Evidenco —dudgment not inter partes, admissibility 
of. 


Present; 


„In a suit for recovery of possession of lond a 
judgment in a previous suit for ejectment from tho 
same land brought by the plaintiff against a third 
person in which the defendant’s title was set up is 
admissible in evidence for the purpose of showing 
that that wasi a suit in which the title of the defend. 
ant was seb up by 8 third person and the suit was 
decreed, 

_ Appeals against deorees of the Subordi- 
nate Judge, Second Court, Pabna in Pabna 
and Bogra, dated the 30th May 1519, 
affirming that ofthe Muuaif; ‘First Oourt at 
Serajganj, dated the 22nd of February 1919, 


- FACTS appear from the judgment. 
- Babu Nishitha Noth Ghatak, for. the’ 
Appellant.—The defendants are the appel» 
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The appeal arises out A euit for 
deslaration of title and resovery of khas 
possession. The land in dispute is a nons 
transferable ocoupausy holding appertaining 
to the jote of one Naibulla. Ha mortgaged the 
entire holding to plaintift’s father Alimuddi, 
The latter pursbased the same in exesution 
of the -mortgage-deoree and took symbolisal: 
possession. My objeetion under sestion 335 
of the Civil Prosedure Code of 1882 was 
rejected. The plaintiff's oaes is that they hava 
been in possession ever sinse after obtaining 
ssttlement from the landlords. My sase is 
that the landlord evioted Alimuddi and 
made a fresh settlement with me. The 
plaintiff then instituted eriminal proseedinga 
under sestion 145 of the Oode of Criminal 


„Prosedure, whish was desided in my favour, 
‘Henoe the present suit by the plaintiff, His 
case is that he settled the lands with the 


heirs of the judgment-debtor. There was an 


ejectment suit to whieh I was not a party. 


That suit was desreed, The judgment and 


depositions i in that case have been received 


in evidence against me. I submit, 1 being 


-no party to that suit, the doeonmenta are not 


admissible in evidence, . Then, there are two 
other dcoumerts of whieh sesordary evidense 
has beer given on the ground that the 
originals haye been lest. I submit they must 
prove the loss first before the documents sould 
be admitted. 

Babu Nil Ratan Banerjes, for the Respond- 
ent, was not salled upon to reply, 

JUDGMENT.—The main ground urged 
in these appeals is that certain dosuments 
were improperly admitted in evidenae, 

Two of the dccuments were sopises of 
judgments in a previous suit for ejestment 
brought by the respondent against one Jait- 
un-niesa Bibi, in whioh he obtained a desree, 
It is contended by the learned Pleader for 
the appellant that they were not admissible 
in evidense as the appellant was no party 
to that suit, and that the reasons contained 
in the judgment could not be used against 
him, 

But the learned Subordinate Judge on 
appeal has not sonsidered the reasons for 
the judgment and has merely referred to 
the fast that there was a euit in whish the 
title of the present defendant was set up 
by Jaiteun-nissa Bibi and that the suit was 
deereed. For this purpose the judgments 
were admissible in evidence, 


2* 
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Tha sriminal ease has been referred to 
as showing that the defendant hag all slong 
been fighting with ‘Alimuddin and on hig 
death with his son, the present plaintiff, bat 
has baen mostly unsussassfal, 

Objestion ie ‘taken to the dosuments 
(Exhibits 18 and 28) on the groned that 
the originala had been proved by Hnatulla 
and Sadek Khan (their depositions are 
marked as Exhibits 16 and 17) in the ajast: 
ment suit to whieh the defendant was no 
party, 

Bat the logs of the original doaaments waa 

proved by the plaintiff himself in the presant 
suit and secondary evidenes was addueed to 
prove these dosuments (likhang). 
“The learned Pleader for the appellants 
ecntends that the firist with whish these 
likhans were produaad in the ejestment snit 
ought to haye besn. proved. Bat the 
Pleader’s elerk who swore to the handwriting 
was the person who wrote out the firist. In 
these sireumatanaes, we sre unable to hold 
that the documents were inadmissible jn 
evidenss. 

That being so, and the Oourts below having 
found in favour of the plaintiffs on the 
merits the appeals must be dismissed with 
sosts, 

B., N, 


Apnegle dismissed, 


eat whe aw 


LAHORE HIGH COURT. 

Srooxp O1vin Apprat. No. 2613 or 1917, 
November 9, 1921, 
Present:—Mr. Justies Ohevis and 
Mr, Justiae Harrison. 
KHAWAJ DIN—Poatntiye—~APPRULANT * 
versus 
Musammat NUR AND ope Daan 
RESPONDENTS. 

Oaths Act (X of 1873), 9. 9-—~Offer tg be bound by 
— befſqre acceptance—Discretion of 
qu 


Where a party offers to be bound by the oath 
of the opposite party, the Ucurb has full discretion 
to call upon the opposite party to accept or refpse 

the offer: and, subject to the exercige of that dis. 
cretion, the offer once made cannot be withdrawn, 
and if the oppdsita party eventually” accepts it, 
the party making the offer is hound by the result, 
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The principle that an offer oan be withdrawn 
before it is accepted is true in the case of an 
ordinary contract, but does not apply to an offer 
made under the Oaths Act, 


Sesond appeal from a deeree of the Diatriet 
Judge, Jhslum, dated the 7th Jans 1917, 
firming that of the Senior Subordinate 
Judge, Gujrat, dated the 2nd Mareh 1917, 

Dr, Nand Lal, for the Appellant. 

Mr, S, A. Razaq, for the Dəfendant No, 1, 
Respondent, 


JUDGMENT. —The plaintif, Khawaj Din, 
brought this anit against his wife, Musammat 
Nur, and some of her relations, for restitu- 
tion of sonjugal rights. The suit was dis» 
misaed by both the lower Oourts, and the 
plaintiff -has presented this sesond appeal. 
At the hearing Musammat Nur alone appear: 
ed through her Oonnsel, Sheikh Abdol Razaq, 
who stated that she had returned to the 
plaintiff and was living with him. The 
appellant admits this to ba sorrest and asks 
for eosts against the remaining respondents 
only. He has failed to show any reason 
why these sosts should be allowed, for he 
has not established that the fading of the 
lower Oourts was not justified. 

The fasts are that the plaintiff agreed to 
abide by the oath of Musammat Nur and two 

other defendants to be taken in a sertain 
shrine, Thetwo other defendants at onsa 
agreed and subsequently took the oath, 
Musammai Nur was not present and before 
she eould be asked whether she was also 
willing to take the oath, the plaintiff tried 
to cesile from the position and said that 
he would not be bound by the oath 
if taken. He was not allowed to withdraw, 
and as Musummat Nur agreed to take the 
oath judgment was given in asgordanse with 
the statements made by the threas defendants, 
Counsel sontends that, wherever there is an 
offer, that offer san be subsequently with- 
drawn before it is assepted. That ia true 
“in an ordinary saze of sontrast bat does not 
apply to an offer made under the Oaths Aat, 
Tho Conrt has full diseretion to sall upon 
the defendant to sosept or refuse the offer; 
and, ‘subject to the exorsise of that disarae 
tion, the offer ones mads stands, and if the 
defendant eventually assepte it, the plaintiff. 
is bound by the result. These being the 
fasts, we see rio reason why any gosts shoald 
bə allowed to the plsintiffi-appellant, and 
we order that parties will bear their own 
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eosts in this Court. The appeal is dis: 
missed, 


2. K. GN, Appeal dismissed. 





OCALOUTTA HIGH COURT, 
APPEAL FROM APPILLATR Deorts No, 1926 
or 1920.. 

January 6, 1922, 
Present:—Mr. Justice Newbould and Mr. 
Justice Ouming. 

TUKA MBAH AND anoTHER—PRIXGiPaL 
Ds FENDANTS—APPELLANTS 
téTSus 
NABIN CHANDRA MAZUMDAR— 
PLAINTIFF AND OTHEKS—Pro forma 


DEFENDANTS — RESPONDENTS. 

Tenancy— Under-raiyati, transferability of —Custom 
—Acquisition of occupancy right - Benami— Burden of 
proof—Appeal, second -New plea. 

Primarily, the party alleging that a persoh is a 
benamdar is bound to prove it, Tp. 702, col. 1. ] 

Apart from custom, an under-raiyati as a general 
rule is not transferable. Butan under-raiyat may, 
tinder certain circumstances, acquire a right of 
Ccoupancy and if he so acquires it his right is 
transferable. (p. 707, col. 1.] 

Parbati Dasi v. Baikuntha Nath Das, 22 Ind, Cas. 
51; 18 0, W. N. 428; 15 M. L. T. 66; (1914. M. W. 
N. 42:12 A. L. J. 79; 190. L, J. 129; 16 Bom. L, 
R. 101; 26 M. L, J. 248 (P, 0.), Aminunnisa y Jinnat 
Ali, 27 Ind. Cas. 271; 190. W.N. 43; 20 0. L. J. 
548; 42 0. 751, Akhil Chandra Biswas v. Hasan Ali 
Sadagar, 20 Ind. Cas. 698; 180. L. J. 262; 19 0. W, 
N.246 and Biswambhar Mandal v. Nasarat Ali, 67 
Ind, Cas. 912; 52 O. L. J. 46, referred to. 


A plea that an under-ratyati interest is not. 


transferable cannot be raised forthe first time in 
second appeal, [p. 702, col. 1.] 

Appeal against a deeree of tte Additional 
Distrist Judge, N oakhali, dated the 138th 
January 1920, ieversing that of the Munsif, 
Seeond Court, at Sudharam, dated the 29th 
June 1918, 

FAOTS appear from the judgment. 

Babu Mohendra Nath Roy (with him, Babu 
Astranjan Ohatterjee), for the Appellant.— 
The pure question of law is one of limitation, 
The suit is governed by the one year rule 
of limitation scntained in Artie!e LILA of the 
Sehedula to the Limitation Aet and not by 
the twelve years’ rule. Then, or the question 
of benams the lower Appellat Court was 
wrong in throwing the onus upoi: the defend- 
ant: See Parbati Dasi v, Bai antha Nath 
Das (1). 

(1) 22 Ind, Cas, 5l; 18 0. W, N. 428 15 M. L. TT 
66; (1914) M. W. N: 42; 12 À. L. J. 78; 1610, L, J. i 
16 Bom, I LEN BR, 101; 26 M, L, J, 248 (P. ( »)s 
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My next contention is that the Oourt of 
Appeal below has erred in law in soming to 
a finding as to the under-ratyait title of 
the plaintiff. The interest of an under- 
raiyat is not transferable: See Amtnunnisa 
v. Jinnat Ali (2). Lastly, the lower Ap- 
pellate Court ought to have held that the 
title of the plaintiff had been destroyed by 
the suit for rent brought by the superior 
landlord whieh resulted in the sale of thé 
holding in exeeution of the rent-deeres. 

Babu Dhirendra Lal Kastgir (with him, 
Babu Nripendra Chandra Das), for the Re- 
spondent.—Hven if Article 1lA of the Limi- 
tation Aet is applieable, the snit is within time, 
The lower Appellate Oourt was quite osorrest 
in throwing the burden of proof of the 
benamt on the defendant, for a party alleging 
that a transaction is not what it purporte 


to be, is bound fo prove it. The plea of 
transferability of the under-ravyati not 
having been raised in either of the 


Ooarts below, should not ba allowed to 
be raised for the first tims in sesond 
appeal, for if the point had been raised 
ih the lower Courts a eustom of trans- 
ferability oonld have been established: 
See Akhil Ohondra Biswas vy, Hasan Ali 
Sadagar (3). As to the last point raised by 
toy learned friend, my submission is that the 
finding that the rent-sale was a fraudulant 
transastion eannot be ohallenged in sesond 


“appeal, 


Babu Mohendra Nath Roy replied. 

JUDGMENT,.—In this suit the plaintiff 
sued for resovery of possession of 1 kant 
14.gandas of land on deolaration of his raiyati 
title to 6 annas 8 gandas share and of big 
under-ratyatz title by purchase at a sale for 
arrears cf rent due by the under-ratyat, The 
Suit was dismissed in the Firat Court but has 
been deereed by the lower Appellate Court. 

The plaintiff’s eause of astion arose on the 
Gefendant Tuka Meah suosesding in an ap- 
plieation under Order KAT, rule 100, Code 
of Oivil Prosedura, The first point argued 
in this appedl is, that the suit is barred by 
limitation under Artiole 11A of the Sehedale 
to the Limitation-Aef. Though on examina. 
tion of the dates at - first this objéetion 


(2) 27 Ind. Cas, 271; 19 0. W. N. 43; 20 O.L. J, 
548; 42 0. 761 
x 20 Ind, Cus, 698; 180. L, J. 262; 190. W. N, 
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appears to be sound, we now see that, allowing 
for the closing of the Oocart for Puja Vaga- 
tion and the time allowed to the plaintiff to 
file defisit Court-fee, tha plaint was filed within 

time, ` 
_ The sesond point relates to a question of 
faet on whieh the two Courts differed. The 
Srst Court held that Nayantara, from two of 
whose five sons the plaintiff purchased his 
raiyalt right, was a benamdarof her husband 
Krishna Chandra. The lower Appaliate 
Court held that she was not a benamdar, It is 
eontended that in eoming to this finding of fast 
the burden of proof was wrongly thrown onthe 
defendant. Primarily, the pariy alleging 
thata person is a benamdar is bound to prove 
it, and tbati; what the Additional Distriet 
Judge has stated. He has further sonsidered 
the evidense in the cass, It appears fous 
that he has sommitted no error of law in 

goming to this finding of fact, = 

It is also contended that the lower Appellate 
Court bas erred in his finding ag to the 
plaintiff's under- raiyati title, The first oon- 
tention is that the under razyafz is not trans- 
-ferable. This is trus as a general rule, as wasg 
held in the oase of Aminunnisa v. Jinnat Ali 
(2), which was followed in the ease of Biswam- 
bhar Mandal v, Nasarat Ali (4), But as was held 
in the ease of Akhil Chandra Biswas v, Hasan 
Ali Sadagar (3) an under-ratyat may under 
sortain siraumstances acquire a right of 
ossupansy and if he so sequires it his: right 
is transferable. 
that the under- raiyati interest was no} trans- 


ferable was not raised in either of the lower. 


Courts. Had it been eo raised, the plaintiff 
might have been in a position bo prove & 
custom of transferability of under ratyate 
holding in this’ losality. It is too late to 
raise thie plea for the first, time in sesond 
appeal. > “> ~r 

It is also said that the lower Appellate 
Court hae not overruled the finding of the 
Munsif that the under-ratyati of Lakehmi 
was non-existést; This, in gur opinion, is 
not eorrest, After setting out tite plain:iff’s 
gase the learned additional Distrieé Judge 
states that he has prima facie shown hia title 
to the land in snit, That éyidently means 
both his raiuati and under-razyatt title as 
elaimed, He then goes on tostate that the 


(4) 87 Ind, Cas, 912; 82 O, L, J, 46, 
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It appears that this: plea — 


[1992 


defendant contends that Nayantara was 6 
benamdar and Juakshmi’a Ojat raiuati was 
fraudulent and sollusive. He then dis 
cusses the evidenea principally, it is true, with 
reference to the question of banami, Bat 
he sums up by saying that the plaintiff 
has got title to the land in anit, ‘The 
questionas of Nayantara’s benamt and tha 
genuinensss of Luakshmis Os: raiyat? ara 
inter-dependent and the finding of the 
Munsif that the latter was fraudu'ent 
largely depended on the finding that 
Nayantara was a banamdar, Having up- 
set the finding in respasét of Nayantara it 
was not nesessary to dissusa at leaght the 
question of Lakshmi’a Osat raiyati, and we 
must hold that what has basn written in 
the judgment is a distinet finding that 
the under-ratyati was genuine and in 
existenss at the time of the plaintiff's 
purshase, : 

The last poini urgad is that.the plaint- 
iffa titla kas baon dastcoyed by the rent«3nit 
brougot by ths superior landlord who put 
the whol; holding in whish this land was 
somprised to sale in exesution of the rant. 
desrse, The finding that this sala ia a 
fraudulent transaction is one of faet whish 
eannot ba overraled in second appeal, 

We hold, therefore, that points raised on 
behalf of the appellant failed, 

We dismiss this appeal with eosts, 

B.N. 

Appeal dismissed, 
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i COURT. 
Secoxp Orvis APPrar No, 319 or 1920 
Marah 30, 1921, 
Present.— Mr, uyle, A.J. O., 
GOPI UHARAN—Deranpanr— 
APPELLANT 
VETEUs 
DURGA PRASAD ANu anorHer—Puatstirrs 


— RasponpEents. 

Oudkh Rent Act (XXIL of 1346), a. 108 -5A)— 
Jurisdiction of Civil and Revenue Courts ~Mual, 
— of-—-Suit by proprietor for possession, nature 
Wu 
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A suit by the proprietor of a mahal for a declara- 
tion that a transfer of the muafi rights in a plot 
of Jandis not binding on him and for possession 
of the land is in effect a suit for resumption of the 
muafi and is triable solely by a Revenue Court 
under the provisions of -clause (5A) of seotion 108 
of the Oudh Rent Act, 


Gaya Prasad v. Tasadduk Husain, 60 C. 110 and” 


Suraj Bakhsh Singh v. Baldeo~ Bihari, 58 Ind. Cas. 
459; 22 0. 0.186: 60, L. J. 490; 1 U. P. L. R. 
(J. C.) 88, distingnished. i 

Appeal from a desree of the Additional 
Subordinate Judge, Unao, dated the 29th July 
1920, confirming that of the Munsif, Safipur, 
dated the 29th January 1920, 
Mr. Ishri Prasad, for the Appellant. 
Mr, Hari Kishen Dhaon, for Respondent No.l. 

JUDGMENT. —Jhagtu and Musammat 
Bitti, defendants Nos, 2 and 3, were muafidars 
of plot No, 2600 in Mahal Lokman in 
village Ugu. On the 10th of Ostober 1918 


they sold their rights in the suit plot to 


Gopi Charan, defendant No, 1. The plaint- 
iffs, Durga’ Prasad and Cbandika Prasad, 
who ars the proprietors of Mahal Lokman, 
brought a suit for preemption on the 
basis of the salo but their suit was resisted 
on the ground that the vendors were merely 
muafidars and no right of. pre emption bad 
aserned to the plaintiffs, The pre-emption 
suit was dismissed on this grcund and the 
plaintiffs thereupon brought the suit out 
of whieh this appeal arises, against Gopi 
Charan, Jhagru and Musammaét Bitti for 
a deslaration that they (the plaintiffs) 
are not bound by the sale-deed executed 
by the defendants Nog. z and 3in favour 
of the defendant No. ] and for possession 
of the plot, 

-© The suit was resisted on various grounds, 
Among other grounds, it was pleaded that 
the Qivil Oourt had no jurisdiction to 
deside the suit and that the plaintiffs had 
no eause of action and were not entitled to 


. possession, 


The Court of first-instanes held that it 
had jerisdistion, that the transfer made by 
defendants Nos. 2 and 8 to defendant 
No. | was invalid,and that the defendant No, i 
was, therefore, a trespasser, and deeresd the 
plaintiff.’ suit. The lower Appellate Oourt 
has agreed with the findings of the Court 
of first instanee and sonfirmed the deeree 
of that Court. 

In second appeal it is urged that the 
appellant, Gopi Charan, is not a trespasser 
and that the Oivil Oourts haye no juriadie- 
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tion. The lower Oourts have relied on the 
rulings, Gaya Ffrasad v. Tasadduk Husain 
(1) and Sura; Bakhsh Singh v. Baldeo -Bihari 
(2), but it seems to me that neither of 
these rulings is applieable to tba 
present oase, ln Gaya Prasad v. 
Tasaddus Husain (1) the Zəmindar had 
obtained a deelaration that the muah 
grant wag liable to resumption and it was 
held that as the grant was liable to re- 
sumption the muofidars had no permanent 
interest whish he oonld assign. This 
ruling was followed in Suraj Bathsh Singh 
v. Baldeo Bihari (2) whera it was held that a 
muafilar holding a rent-fraa tenure liable 
to resumption had no higher position than 
that of a tenant entitled to hold the land 
rent free unless he i3 a grantee under 
other seonditions, In the prasent oase there 
is nothing whatscaver to show that the 
land in suit is liable to resumption, The 
muafi in the present suit is admittedly 
a muofi khatrati and thore is nothing 
whatsoever on the record to show under what 
conditions, if any, the muaf was granted, 
The present suit is in effest a snit for 
resumption of the muaf and such a suit 
is triable solely by the Revenue Conrts 
under the provisions of olauss (5A) of 
sestion 108 of the Ondh Rent Aot, It may 
be that the muafdare have no interest whioh 
they oan transfer and that the deed - of 
pale in favour of the appellant, Gopi 
Charan, has in fast conveyed no interest 
to him, But even if this wereso it would 
not follow that the appellant, Gopi Charan, 
was holding the land against the Zsmindar 
as a trespasser, As I have said, there is 
nothing to show under what sonditions 
the muaf was granted and, therefore, if 
the sale-deed in favour of Gopi Charan 
is invalid he must be assumed to be in 
possession of the land not adversely to 
the Zemindars but with the permission of 
the muufidars, The suit is in effest a suit 
for resumption of. the muufi holding and 
is not sognizable by the Civil Courts, For 
these reasons, I allow the appeal, set aside 
the deerea of the lower Appellate Court 
and dismiss the plaintifi’s sait with gosts 
in all Courts. 


Zs Ks Appeal allowed, 
(1) 6 0. 0, 110, 


1 V. P, La By (3, Oc) 83, #00; 
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BAMADDI EEEIKA Y FULBASE BEWA, 
CALCUTTA HIGH OOURT. 
APPRAL FROM APPELLATE DeOREE No, 2483 
or 1919. 
Japuary 12, 1922, 

Present :-—Justise Sir N. R. Chatterjiea, KT., 
and Mr. Justise Newbould. 
SAMADDI SHEIK H— PLAINTIFF — 

APPELLAKT 
versus 
FULBASH BEWA AND ANOTAER — 
DEFENDAÑT8—— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXII, 7.1 
Suit, withdrawal of, with liberty to bring fresh suit, 
Court trying subsequent suit cannot question pro- 
priety of order. 


Where a suit was allowed to be withdrawn with 


liberty to bring a fresh suit, the Court trying the - 


ubsequent suit is not competent to enter into the 
spent whether the Comt which granted the 
plaintiff permission to withdraw the first suit with 
libarty to bring a fresh suit, had properly made 
such order. ; 

Hridyanath Roy v. Ram Chandra Barua Sarma, 
58 Ind. Cas, 806; 24 O. W. N., 728; 31 C. L.J. 482 
F. B.1; 48 0. 188, followed. | 

Kali Prasanna Sil v. Panchanan Nandi Chowdhury, 
88 Ind Cas. 87u; 23 O. L. J, 489; 20 0, W. N. 1090; 
44 0. 867, referred to. 


Appeal against a dearea of the Addi. 
tional Subordinate Judge, Rangpur, dated the 
96th August 1919, affirming that of 
the Münsif, First Court, Kurigram, dated 
the 6th July: 1918, = 3 


FAOTS appear from the judgment. 

Babu Surendra Ohanira Sen (with him, Babu 
Hemendra Ohandra Sen), for the Appellant :— 
Aaving regard to the Full Benoh desision 
in Hridyanath Roy. v. Bam Ohandrs Barua 
Sarma (1) the judgment of the Conrts 
below eannot he supported, The authority 
relied upon by the Courts below is no 
longer good law. Under the Fall Bensh ruling 
the Court is not sompetent to question the 
properiety of the leave to withdraw granted 
in the previous suit, 

$ 

Babu Jatendranath Sangal, for the Re. 
pondent :—The appeal wás only allowed 
to be withdrawn but not the suit. So that, 
strietly speaking, there was. no leave to 
withdraw the suit with liberty to bring a 
fresh suit, 


(1) 68 Ind, Cas, 808; 210. W. N. 723; 310. L. J. 
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Babu Surendra Ohandra Sen, wai not oalled 
upon to reply. 

JUDGMENT.—The snit out of whieh 
this appeal srissa Kas been dismissed by 


-the Oourts below, on the groand that the 


leave granted to the plaintiff in a pre- 
vious suit to institute a fresh suit waj 
improper. 


The Courts below procesaded upon the 
view taken in the easeof Kali Prasanna Sil 
y. Panchanan Nandi Ohowdhury (2), the 
same oase in 20 Oalentta Weekly Notes, 1000; 
Bat that sase has been overruled by the Fall 
"Bench in Rridyanath Roy v. Ram Chandra 
Barua Sarma (1) where it was laid down 
that the Ooart trying ths subsaquant suit 
i4 not sompstent to enter iato the qaes. 
‘tion whether the Oourt whieh granted ths 
plaintiff parmission to withdraw the frat 
snit with liberty tə bring a fresh suit 
had properly made sush order. 


It is sontended by the learned Pleader 
for the respondents that the plaintiff Was 
allowed to withdraw the appeal ani not 
the suit. Bat the order slearly statek that 
it gave him liberty to bring a frésh suit 
and awardéd the defendant sosts of both 
Courts. Taking the order as a _ whole 
“there is no donbé that the ‘suit waa allowed 
to be withdrawn and with liberty to bring 
“a fresh suit, < 


The orders of tha Courts balow must 
assordingly be se) aside and ths aase sent 


~ baek to’ the Court of Grat instance for trial 


on-the merits, 
Costs to abide the rasalt. 
B.N, í 

Order set aside, 


(2) 83 Ind. Cas. 670; 23 0. L. J. 439; 20 0. W. N. 
1000; 440. 867, i 
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JAGAMNATH V. DIN MUHAMMAD, 


OUDE JUDICLAL OOWMMISSIONER '3 
; COURT, 
Szoonp Civic APPRaAL No. 173 or 1920. 
Marah 21, 1921, 
Present ;—Mr, Daniels, A. J. O. 
JAGANNATH, AND oraers —PLaintives 
— APPELLANTS 
Versu?sZ 
DIN MUHAMMAD AND 0THERS—- 


D: Fan pawts— Responds srs, 
` Acquiescence, what amounts to. 


For a defence of acqniescence to be succéssful if 
{s necessary that the defendent should have acted 
in good faith, believing that he hada valid right 
to do the act in question and that the plaintiff, 
knowing that the defendant was onder this mia- 
taken belief, should have abstained from doing any- 
thing to prevent hia spending money in doing that 
aot [p 705, col. 2) 

Bent Ram v. Kundan Lal, 21 A. 496: 1 Bom. L. R. 
400: 3 C. W. N.503; 261. A. 58: 7 Sar. P,O J. 424, 
9 Ind Dec. (w s.) 102: (P. 0.) and Paddu v Mahabir 
Prasad, 63 Ind. Cas. 63} 6 O. L. J. 455, referred 


Appeal from a dearze of tbe First 
Subordinato Jadge, Sitapur, dated the 15th 
May 1920, reversing that of the Manaif, 
Sitapur, dated the 22nd Saptembar 1919, 


Mr. Ishr: Prasad, for tha Appollanta. 
Syed Ali Mohammad, holding brief of Mr. 
Wazir Basan, for Respondent No: L. 


-. JUDGMENT—This ie a second appeal 


in a soit bronght by the co skaters Owning 


av eight annas share in Maoz Chandan. 
par in the Sitapur distriot, for a mandatory 
injunetion sgainst a tenant: Din Mahammad 
acmpelling him to uproot a grove whieh be 
has planted and for possession of the 
land, The ao sharers owning the other 
eight annas share in thea villages were 
made defendants in the suit. The land 
was let to Din Mohammad, for the pur- 
pose of planting a grove, by Ohhote Lal 
alias Ubhutkas, one of the sc-sbare-s, and 
there is a sonenrrent nding that he was 
asting on behalf of the Lambardar, his sister- 
in law Musammat Jaswant Kunar The lower 
Appella'e Uonrt, without deeiding whether tke 
lease was within the powers of the Limbardar, 
has dismissed the snit on tbe ground of 
Bsquiesosnes. The learned Subordinate 


Judge finds that the. grove was planted ` 
three or four_yeara before: tha suit, that 


the plaintiffs were awsre from the frst 


Gy 


of the lease and of the planting of ths., 
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grove and that they took no steps for 
thres or four years to prevent lts baing 


planted. 

The prinsiples whieh govern the defana 
of aequiessence are laid down by the Privy 
Conneil in Bens Ram v. Kunden Lal (2), 
whieh has been followed and interpreted 
in various later desisions of whieh the 
desision of this Court in Faddu v. Mahabir 
Presod (2) wey be taken as an instanse. 
For a defence of atquieseense to be sue- 
eess{al it ig reeeseary that the defendant 
chcald Fave acted in good faith kelieving 
thet he bad a valid lease and was en- 
titled to plant (be trees end that tke 
plaintiffs knowing that be was uncer this 
mistaken telief should bave abs‘atned from 
doing anything to prevent his spending 
money in planting the grove, It is found 
that the defendant bas epent a eoncider- 
able amount of money in this oase. It 
is aleg found by the lower Appellate Court 
that the lease granted was not in fast 
prejudisial to the other so sharers as the 


interest on the masrana paid by Din 
Mobammad would ba equal to the rent 


whioh they. conld have got for the plot. 
Both Courts appear to have found that 
the defendant acted'in perfeet good faith, 
The learned Munsif’ has stated this in 
very slear terms. The matter is uot so 
elearly stated in the jadgment of the 
lower Appellate Court but the latter quotes 


the Munsif’s findings apparently with 
approval. lt also finds that the plant- 
ing of the grove was aesompabied by 


publio seremonies and done with a oertain 
amouat.of ostentation, whioh is an indisa-— 
tion that the defendant was under the 
impression that- there was no doubt as 
to his righta. In view of the fast, also 
found by the lower Appellate Oourt, that 


some of the plaintiffs themeelyes have 


- taken land from Ohbote Lal for a grove 


in the same way as the defendant, and 
the admission ofone of the plaintiffs that 
he himself has been giving leases wher- 
ever be wished without ary referense to 


“the, other so-sbarers the defendant had 


good reason to suppose that Chhote Lal 


(1) 21 A, 496; 1 Bom. L. R. 400; 3 0. W. N, 502; 
24 L A. 58; 7 Sar. P, U, J. 623; 9 Ind, Dee. (N. 5) 
1022 (P. .G.). F 


~ 


(2) 53 Ind, Cas. 683; 6 O. L, J. 455, 
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was authorigad to grant the lease- which 
he did and that it was not nesessary 
that he shoold hays obtained the express 
permission: of all the eo-.sharers in the 
village. I[t.has been expressly found that 
the plaint:ffs were aware of the planting 
of the grove and they must have known 
that the defendant was asting in good 
faith. They asserted, indeed, that they 
protested against the grove being planted 
but the learned Subordinate Judge has 
dishelieved this statement,- On the fact 
found by the learned Subordinate Judge 
he: was fully jastifiad in holding that the 
plaintiffs were estopped by their acquieseense 
from obtaining a mandatory injunetion 
for the uprooting of the trees and I find 
aseordingly, 

. There is only one other point whish it 
is neeessary to mention. The First Court, 
the Munsif, desreed the suit against the 
defendant. The latter thereupon filed a 
suit. fcr- return of the nazrana whish he 
had paid and got a decree. it has been 
suggested on bebalf of the appellants that 


by -this conduet be has debarred himself 


from. resisting the present suit,- There is 
no foree in. thia plea. In the state of 
things whieh existed: when the elaim for 
the return of the nacrana was brought the 
defendant’s eonduct was perfectly natural. 
He was in danger of losing both his grove 
and his money. The Munsif’s - deerce 
‘having been reverséd it would seem that a 


` fresh anune of action’ for return of the 


nagrana has arisen in Obhote Lal’s favour. 

. The reculé is that the appeal fails and 
itis acacrdingly dismissed with ecets. 

2. K, 

- — dismissed, 


ee 


CALOUTTA HIGH COURT, 


APPBAL FROM APPELLATE Decker No, 1405 ` 


oF 1920, 

Deéeember 15, 1921, 
Present:— Mr, J ustite , Subrawardy 
and Mr, Justise Cuming, 
HRIDAY NATH MONDAL AND ANOTHER 
— DEFENDANT 8mm APPELLANTS 
versus 

TALA BEWA AND ANOTAER 


.-  wtPLAaINTIFFS— RESPONDESTS, © 
Appeal, second—Issue a on facts Kang; be 
raised for first time. — 
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It is not open to an appellant to raise, for the 
firat time in second appeal, an issue which would 
depend upon a finding of fact. [p. 707, col. 1.] 


Appeal against a decree of the Ofisiating 
Distriet Judge, Jessore, dated the 25th of 


Mareh 1920, affirming that of the Munsif, 
Third Court, at Narail, dated the 30th of 
May 1916. 


FAOTS appear from the judgment. 

Babus Surendra Ohandra Sen (with him, 
Babu Henendra Ohandra Sen) for the Appel- 
lants.—The question is, what was the status 
of the plaintiffe. My submission is that at’ 
the time when the holding waa purshased . 
by the plaintiffs their atatus waa that of a 
raiyat at zed rates We are, therefore, not, 
liable-to be ejeoted after noties under ssetion: 
49 of the Bengal Tenansy Ast. The fast’ 
that the plaintifs have surrendered their, 
right of raiyats at fixed ratas and are satisfied , 
with the status of oceapansy rotyais oanuot- 
affeet my position. Refers to Buzlul Karim” 
v Satish Ohandra (A), 

Babu Apurba Oharan Uunerjes, for the Re: 
spondent, was not ealled upon to reply. 


JUDGMENT.—in the snit ont of whieh: 
this appeal has arisen the plaintiffs sued 
to resover khas possession on declaration 
of their title to a sertain -holding. Their; 
oaase was that the defendants ‘were their 
under-razyats and they had served notios 
on them, under sastion 49 of the Bengal 
Tenansy Act. The learned Munsif found. 
that the interest of the plaintiffs was that. 
of ossupansy raiyats and the interest of 
the defendants was that of under raiyats 
and that’ they were liable to ejestnicut on 
notise: On appesl to the District’: Judge. 
he first allowed the- appeal in the absenee . 
of the respondents. A petition of review 


. was allowed and the appeal re-heard and- 


the Distriet Judge has now dismissed. the 
appeal. 

The point so far as we understand it. 
whieh is now raised by the learned: Vakil 
for the appellants is that. at the time 
when their present landlords pnaréhased: 
the holding the status of the landlords: 


-was that of.a ratyot at fixed rate and he 


would argue that it is immaterial if; for. 
some reascn or other, the plaintiffg have 
surrendered some of their rights as raivais 


(1) 10 Ind, Chs, 325; 18 C. L.J, 448; -15 0. WN 
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at fixed rate and ara now sonten$ to ba 
regarded as oasupauey raiyats, The answer 
to this opntention would seam to ba that 
thia point was never raised before in tha 
Qourt of firat instanse. As far as oan ba 
Seen, the sase has bsen hitherto argued 
on the sonsideration: of what is tha status 
of the plaintiffs at the peasant time. We 
do not think that it ia open. to the appal- 
lanta to raises, for tha cat tima in apoaal, 
au issue whioh would depend upon a 
finding .of faat, The learned Distrist J aige 
has found as proved that the plaintiffs are 
not and oannot elaim to bə ratyats at 
fixed rate. Thir is a finding of faes with 
walah wa oinnotiatarfera in ssaond appaal, 

- [ne reauls i3 tuat toe appaal mast ba 
dismissed’ with aosts, 

. BN,- , 

l Apzeal dismissed. 


` * = 


i r i sar 
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OUDH JUDJO AL COMMISSIONER'S 
J I OOURL. 

_ . Secono Uwar Apveau Ny, 14 or L921, 
——— May 9, 19215 

Present :—Syed Wazir Hasan, A.J. O. 
Babu LAJHHMAN VAS —Depanoant— 


t A 
APPELLANT 


i versus 
BHAGWaNT RAM aap OTHERB-— PLAIN apes 
THAKUR PRASAD any aNO.HAR — - 


Derenpanrs —Raacoxvgnts, 

' Construction of document —Lease— Estate granted 
~Naslan bad naslan, meaning of. 

s Itis not sate to import considerations into the 
question of construction of a document which 
| might — papi or may arise with reference to 

o question of construction of ot e LP. 
703, bot 14 her ee Lp 
` Oases of construction of documents must be 
decided on their own facts and the only question in 
each case is, how the law isto be applied to the 
particular facts which are put before the court, 
Lp TVD, col. z.] 
e Kalka Singh v. Suraf Bali Lal |. Oas. 208; 
ageng lan j Lal, 45 Ind. Oas. 208; 5 
„A lease recited that the lessee would be in 
possession of the leasehold xaslan bad naslan 
(generation after generation, and ba qaemugamé in 
substitution in the place. of tha lessor, on payment- 
of a, certain amount .of .annaal reat, and in no 
curcamstances and under ‘no contingency, whether. 


arising. out of aefault of non-payment of- rent , 


reserved or arising ont of any other breach of cons 
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ditions, would the lessor have the right of re-entry 
in himself: 


Held, that the lease conferred an absolute interast 
on the lessee subject to the payment of the annual 
rent, [p. 708, col, 2.] 


Held, also, that the use of the words nasilan bad 
naslan in documents had technical import in legal 
vocabalary and that if there was nothing else tu 
control that import the use of the words meant an 
intention to convey an absolutes estate. [p, 708, col, 
2 


Thakur Harihar Baksh y. Thakur Uman Parshad, 14 
I. A. 7; 14 0. 298; 1: Ind. Jur, 194; 4 Sar. P,O. J. 
766; Rafique and Jackson’s P. O. No 95; 7 Ind, Dec, 
(N. 3.) 196, followed. 


Aopsal from a daaraa of the Distriet 
Jadge, Rae Bareli, dated the 23th November 
1320, upholding that of the Snbordinate 
Judge, Partabgarh, datad the 5th July 1920, 


Mr, Bam Ohandra, forthe Appellant. 
_ The Hon'ble Pandit Gokaran Nath Missrz 
and Saiyad Mohammad Sibtain, for Respon- 
dents Nos. 1 to 4. 


JUDGMENT—Thakorain Ajit Kunwar, 
talugiar of Patti, Distrist Fyzabad, granted a 
perpetual lease on the 3lst Oatober 1835 
to one Sheoambar Prasad. The property 
whieh was the subjest matter of the lease, 
has on more oscasions than one been trans: 
ferred under deeds of mortgage exeauted 
by the sons of Sheoambar Lal after his 
death. Some of these mortgages were in 
favour of the defendant-appeliant who 
brought a snit against the mortgagors for 
the enforcament of those mortgages and 
obtained a desree therson, The grandsons 
of Sheoambar Lal brought the suit oub of 
whieh this appeal hag arisen for a deslara- 
tion that the property was not liable to be 
sold under the desrea obtained by the 
defendant-appellant on the basis of hia 
mortgages. The grounds of the elaim as 
set out in the plaint were numerous, One 
of them was that the lease of the 3lat 
Oetober 1585 sonferred no transferable rights 
on Sheocambar lal, the lesaee, This sonstrus- 
tion of the lease was disputed by the 
defendant-appellant, who alleged that tha 
lease in question eonferred heritable and 
transferable rights on Sheoambar Lal, The 
state of pleadings on the point under 
sonsideration gave risa to an issue in the ease 
whieh the learned Subordinate Judge framed 
as issue No,2‘Is the property mortgaged 
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under the said deed non-transferable as 
alleged by the plaintiffs P” 

Bat along with this isene the pleadings 
gave rise toa numbar of other issues some 
of whieh were decided by the learned 
Subordinate Judge in favour of the plaintiffs 
and the result of his findings was that the 
plaintiffs’ suit was deereed. The defendant 
went in dppeal to the Oourt of the Distriat 
Judge of Rae Bareli. The learned Jadga 
disposed of the appeal by giving a finding 
on taste No. 2 whieh [have already quoted. 
That issue was decided by the learned 
Subordinate Judge in favour of the defendant 
and against the plaintiffs, 


In my opinion the form of the issue in 
whieh it was east by the learned Sabordinateé 
Judge was perfeetly proper and in view of 
the terma of the lease I am eslearly of opinion 
that the onus of proving the isaue lay on 
the plaintiffs. Be that as it may, the learned 
Distmet Jndge in sppéal, as 1 have stated 
before, sonfined himself with the disaussion 
relating to that issue and oame to the 
éonelusion in disagreement with the O urt of 
first instanee that the lease of the Slat 
Ostober 1880 did not sonfer transferable 
rights on the leazee. In the result, he upheld 
thé decree of the Oourt of first inatanee and 
dismissed the appeal. This sesond appeal 
is lodged sgatnst that-déeision of the learned 
Distriet Judge. 

The forsmost point whieh arises for desi- 
sion in the ease is the sonstrnetion of the 
lease of the 3lət Ostober 1855. The 
sontention on behalf of the learned Advoeste 
for the appellant is that the terms of the 
lease leave no room for donbt that the inten- 
tion of the grantcr was to sonferan absolute 
astate on the grantee subjeet to the payment 
of Bs. 449-c-U per annum, whieh represenied 
the proporticnate share of revente on the 
property, which was the subjeet matter of 
the lease, and might as well bave ineluded 
hog mahkana, whieh the grantor reserved 
for hercelt. On behalf of the reepondents 
their learned Advocate, Pandit Gokaran Nath 
Misra; sontends that the lease im question 
sonters nothing more than a heritable estate 
on thé lessee. His argament tw that the 
document must be treated as one of the 
nature of an agricultural lease and eonce. 
quently restrietion on the right of transfer 
should be applied to this lease, 
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In my judgment, tho dosument, whan read 
asa whole, sonfers an absolute interest on 
the lessee subjest to the payment of the 
annual rent dessribed above. ít would not 
be safe to import sonsiderations into the 
question of sonstruetion of this doéument 
whieh might have arisen of may arise with 
referense to the question of sonstrustion of 
other dosumerts, My attention har, however, 
been drawn to a resent desision of s learned 
Jadge of this Oonrt, now Mr. Joaties Lindsey, 
in Kalka Singh v. Suraj Bali Lal (1). The 
learned Advoeate for the respondents bas in 
fast pressed that sase bard on me. Bat when 
1 deeline toseek aid in the eonstrustion of 
this dosument from the desision of Mr, 
Lindssy in that oase I am simply following 
the dierum of that learned Judge expressed 
in that ease, Mr. Lindsay says:—' cases 
like these must be desided on their own fasta 
and the law baing well understood the only 

zestion in eaeh ease is, how the law is 
to be applied to the partieular fasts waieh 
are put before the Oourt.”’ If I must 
distinguish. the desision of Mr. Lindsay from 
the sase before me, i have very strong grounds 
to do so. The dosument before me says that 
the leases shall ba in possession of the village 
leased ba qicemuqamt of the lessor. These 
words were wanting in the dosiment whieh 
Mr, Lindsay had to construe in the ease 
mentioned - above. i attach very great 
importanea; to those worde, The intention 
to sonfer an absolute estate subjest to the 
liability mentioned sbdve eonld not ba 
expressed in a language stronger than the 
one just now referred to if thé dosnment 
were to be written in Urda as this doeument 
wás. Tbe use of this language elearly 
means the substitution of the lessee in the 
place of the lebsor. Added to these worde I 
find further words naslan bad naslan. These 
words have aéquired a teebniesal import in 
legal vosabulary. If there were nothing 
elseto eontrol that import the use cf thong 
words woald generally be understdod to have 
been made with an intention to eonvey an 
abolute estate, In support of thia ob-erva. 
ticn of mine 1 may refer to a desision of thg 
Privy Ocunsilin the sase of Thakur Harthar 
Ba:sh v. Thakur Uman tarthad (2). Yet therg 


(1) 45 Ind. Cas, 2085 O. L, J. 80. 

(4) 14 A, 7; 14 0. 296; 11 Ind. Jur, 196; 4 Sar, 
P. O, |. 766; Hafiqie and Jackson's P, G. No, 95; 4 
Jad: Dec, (8: 5) 186, 
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is another signifieant featare of this dooument, 
Tn no sirsumstavees and under no enotin- 
gensy, whether arising out of default. of non- 
payment of rent reserved or arising out of 
any othey breaeh of eonditions, the lessor 
reserves the right of reentry in herself. 
Why does she not do so, if her intention was 
in the event of a default baing made in the 
payment of the rent or in the “evant of the 
lessee making a transfer of- the lessebold 
property to avoid the lease and enter into 
possession of the property P The obvious 
answer to that question is that she did nok 
intend to avoid the lease either on the ground 
of non-payment of rent or on a transfer of 
the leasehold property being effacted by the 
lessee, This to my mind is very strong 
indisation of the intention of the parties that 
&he original righta whieh are available to all 
persons holding an interast in any property, 
of transfor of that iateress sere not to be 
taken away in this partionlar inatanas. I, 
therefore, disagree with the learned Judga on 
his sonstrustion of the dosuament, 

The resolt is that the appaal is allowed, 
the desrea of the lower Appellate Court 
reversed, that the rasord is sent bask 
to that Oourt with direstions to re-admit 
the appeal under its original number in 
the register of appeals of that Cour’ and 
dispose of it assording to law.’ The asta 
of this appeal and hitherto will abide the 
event, 

Z.K. & J, P, 

Appeal allowed, 


OALOUTTA HIGH OCOURT. 
APPRAL FROM APP£lLArE Deogen No, 1329 
or 1919, 

Desember 12, 1921. 

Present :—Justiea Sir N, R, Chtterjea, Kr, 

and Mr. Justies Panton. ` 
SIBA PROSAD DAS CHAUDHURY 
—Puslntiss —APPELLANT 
uerstas 
KAZIMUDDIN SARKAR —AND 0TA4R28 


DFe NDANE S — RasPO (om ord, 
Mortgaga auit——Dacree Interest pindant lite —Suit 
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whether pending during existence of an ox parte decret 
obtained earlier in swit but set aside-—Costs —Pluintiff's 
laches 

A plaintiff in a mortgage suit should get interest 
atthe rate stipulated for the entire period duting 
which the suit is pending [p 710, ool. 1.] 

Where an ex parte decree in a mortgage suit is 
set aside the suit is considered to be pending 
between the date of the ex parte decree and the 
date when that decree is set aside [p 710, col. | 

A delay in the disposal of a snit due to the 
laches of the plaintiff shonld be taken into con. 
sideration in dealing with the question of costs. [p. 
710, col. 1] 


Appeal against a deeree of the Distriet 
Judge, Dinajpur, dated the 22nd Mareh 
1919, affirming that of the Subordinate 
Jadge of that Distrist, dated the 23th May 
1917, 

FACTS appear from the judgmont. 

Babu Surendra Ohandra Sen, (with him, 
Babu Surendra Nath Bose No. I), for the 
Appellant.—The plaintiff is the appellant, 
The appeal arises out of a suit for mortgage, 
There were several defenses. I have obtained 
a deeres on the merits exsapting on one 
point, oiz , whether I am entitled to interest 
from date of suit till dearpe. In this matter 
Court has no diseretion. Refers to Order 
X. XIV, rule 4, Oivil Prosedura Oade, 
The faets are these, The sait wag institut- 
sd on llth June 1903. It was desreed 
ex parte on L2th Augast 1993. Then desres 
absolute followed. One of the heirs of da: 
fendant No, ò same in and pleaded non-servise 
on one of the heirs of the mortgagors. Oa 
10th November 1915 an applisation was 
made for the setting aside of the ez parte 
desree. It was set aside by eonsent on 12th 
February 19 6. The suit was again heard 
and desided and a deeres was passed on 


29th May 1917, The Court said that, ordi- 


narily one would get stipulated rate of interest 
pendente lite, First Oourt held that interesit 
at the stipulated rate was to run till the date 
of payment fixed in the desree; but that 
interest will not run from the date of the ez 
parte deeree, 5. 6, from 12th August 1903 to 
12th Fabinary 1916. My submission ia that 
the defendant was awara of the deeree. 
He did not eare to pay up. Therefore, he 
ahould pay interest. 
' (Oxarrexsaa, J.— What were you doing all 
the time PJ 

I praetisally did nothing. But all the 
same, justice would allow mo intereat for the 
poriod, Refers to Order AXXIV, rule 4 
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Civil Prosedure Oode; Order IX, rule 13, 
Civil Prosedure Oode. ‘They took false 
defenses. I submit seation 34, Civil Prosedure 
Code does not apply. Refera to Jawahir 
Sirgh v. Someshwar Dat (1). 

“Babu Bon Bihari Sarkar, for the Respond- 
ent.—Interest - has some up to a huge 
amount already. He still olaims abont 
Ra. 2,000 more. 
doiros was an order to pay, The desree- 
holder ought not to have slept over 
for }2 yearaor so. I submit sestion 34, Civil 
Prosedure Code read with Order XXXIV, rule 
4, Civil Proeedure Code would aprly to the 
present sase, Refers to Ghosh on Mortgages 
(4th Edition) 67. There are some eases no 
doubt but they are all under the Code of 1882. 
whieh bas been shenged singe. Refers to 
Sundar Koer v, Rat Sham Krishen (x), 
sestion 209 of the Civil Prosedure (ode of 
1882, ` 

Babu Surendra Ohandra Sen replied’ in 
brief. 

JUDGMENT.—The Oourts below have 
disallowed interest from the date of the 
ex parte desres, t. e,, from the 14th - August 
1903 up to the 12th February 1916, the 
‘date on whieh the er parte deérée was set 
aside, The learned Diatrict Judge was of 
. opinion that the suit wae not pending between 
the date of the ex parte desreo and the date 
when that deeree was set aside, 

We do not see how if ean be eaid that the 
suit was not pending during that period, when 
the ew parte decree was get aside sabsequently. 
It is nct £o hard upon the defendant as it 
seems at first sight; because the defendant 
did not offer to pay up any money during 
this period and the rate of interest in two 
_ ont of the three bonds was not at all high, 
being only 6 and 8 per eont. per annum 
respectively, The fact that the delay in the 
final disposal ‘of the suit took plaee owing to 
‘the lashes of the plaintiff should, however, 
be taken into consideration in dealing with 
the question of sostas, | à 

We are’ assordingly of opinion that the 
plaintiff should get interest at the rates 
stipnlated for the entire period during, whieh 


(1) 28 A. 226; 10 0. W. N, 266; 1M, I. T, 66; 
8 0. L..J, 354; 88 L A. 42 (P. © 

(2) 84 O. 160; 9 Bom. L. B. 8C4; 11 0, W.N; 
249; 17 M. D. J. 48; 2 M. L. T. 75; 4 A, ——— 
‘ald, 108; 841, A, 912. O.). 
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the suit was pending but that eash party 
sbould bear his own-sosts in all Oonrta, and 
it is ordered accordingly. - 
EE Order P ng, 
J. P. á 


MADRAS HIGH COURT, 
CiviL Appa: t No. 355 or 1620. 
November 380, 1921, 
Present :—Mr. Justiso Spenser and 
Mr. Juſties Re meram, 
KORALLA BUCH LINGAM—PLÄINIFE— 
APPELLANT 
l Ve! sus 
KORALLA SATYaNARAYANAMURTHI 


A*D ar OTHER— Dk FES DANT 1— RESPONDENTS., 
Civil Procedure Code (Act V of 908), ss 151, 152 


-m Amendment ot decree by Oourt other than “that 


which passed decree, legality of-—-Transfer of ooo 
tion for amendment of decree, whether valid. 


-An orderof a Court amending in execution 2 


‘decree of another Court is wholly ultra vires and ‘ig 


not saved by sections 16' and 162 of the Civil Bro: 


cedure Code. |p 711, col }.] 


A transfer by a District J udge of an sonication 


for amendment of a decree passed by him to 


another Court for disposal is improper and out of 
order, [p. 7Li, col. 1.] - 

Appeal against a desree of the Distrist 
Court, Gedavari, in Original Suit No, 33 
of 1912, as amended by ordsr-of the Court 
of the Subordinate Judge, Rajahmundry, 
in Exesution Appeal No, 405 of 1926, 

Mesere. P. Somasundaram and P. Saiya- 
narayana, for the Appellant. 

Messrs, P, Nardyanamurtht and Q, Baksh. 
manna, for the Respondents. 

JUDGMENT.—Tne parties to Original 
Suit No, 33 of 1912,whieb was a suit for parti- 


_tion, referred their dieputes to te ceitled by 


three arbitraters who made an award on 
April 2nd 1913. 

After this, the 8rd arbitrator divided the 
properties and reported to the Court on:6th | 
Ostober 1915 and at the foot of his report 
it was writtén that both the parties agreed 
to. the matiers in that report, and the 
plaintiff and the fret defendant for himself - 
and. as guardian.of.the second defendant signed 
this statement; In this report the. 3rd 
Panchayatdar apparently exoeeded his powers 
as asigle arbitrator by fixing the amount 
of mesna profits to pe paid os the date of 
the award; A —— 
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On 13th Desember 1915 the Distriet Judge 
:(Mr. Roy) passed orders on this report but 
omitted (apparently by oversight) to spasi- 
‘fisally direst a doorss to ba drawn up inas- 
eordanse with the award and the report, 

Bat a decres was drawn up and signed 
by the Distrist Judge's suesessor Mr. Fer- 
nandez on 14th Dessmbar 1915. 

Nearly five years later, when a review 
‘pstition if presented would have been long 
out of time, an exeention petition was pat 
inon 9th August 192) by the defendants 
asking for amendment of the dearee and for 
restitution, and after several adjournments 
the ease was transferred by the Distriat 
Court to the Sab-Court for disposal, although 
it should have been obvious to the Distriet 
Judge that the Sab Court wonld have no 
power to amend the Distriest Judge's decree. 


On 2nd November 1920 the Subordinate 
Judge amended the final desree of the 
District, Judge by ordering the clause relat- 
ing to mesne profits to be expusged and the 
plaintiff to refund fo the sesond defendant 
Ra. 776 aolleoted in purauanse of the final 
decree, 

.t iseloar from the above fasts that the 
Subordinate Judge’s order amending in 
exeoution the desree of another Oourt was 
wholly ulira vires and that sestions 151 and 
152, Oivil Prosedure Code, whiah were invok- 
ed in tke petition gave him no power to 
make saeh an order. The decres in question 
had beeome final, no appaal had been pre. 
ferred, uoapplication for revisw had been 
filed in time, and there was no | reason on 
the merits to sonvert an exseution application 
into a review petition. The Distriot Judge’s 
order transferring tha petition pending before 
him to the Snb-VUourt wasitself improper and 
out of order, 


These alone are snuffisient reasons for 
setting aside the Subordinate Judge's order 
and wa need not deal with the farther 
reason against sush interferenee with the 
decree, namely, that it was based on the son» 
sent of the parties who signed the arbitrator's 
report, . : 

We allow the appeal and set aside the 
order of the Subordinate Jadge dated 2nd 
Nobember 1:920 and we restora the decres 


of the Distrist Judge dasad 14th Desember. 
1915, and we direst the respondent fo pay” 


the appellant’s sosts in this Oourt and the 
Oourt below. 


M, O, P, 


J, P. Appeul allowed, 


— 


CALOUTTA HIGH COURT, 
Apprat FROM Appettatz Decess No, 1863 
or 1919, 

Daoember 16, 1921. 

Present :-—Justisa Sir N. R. Chatterjes, KT., 

and Mr. Justiae Panton. 
SAIBESH CHANDRA SARKAR— 

DsFanDantT—APPELLANT 

VETSUS ` 
Moharaiadhiraj Sin BEJOY OHAND 
MOHATAP BAHADUR—P.atntisF AND 
OTHERS — Pro forma DarznDaNts—~ 
RESPONDENTS, 


Land Acquisition Act (I of 1894), 8. 31, ch (23) 
scope of—Award—Suit to contest award not main- 
tainable—Jurisdiction, exclusive—-Civil Court, jurisdic. 
tion of —Proper remedy—Person not having notice not 
bound, 


Where on acquisition of land under the Land 
Acquisition Acta party to it is served with notice 
under section 9 of the Land Acquisition Act he is 
bound to apply for reference under section 18 of 
the same Act when he is dissatisied with the 
Collector’s award, and he cannot maintain a suit in 
the ordinary Civil Court. [p. 716, col. 2.] 

Bhandi Singh v. Ramadhin Rat, 20.4, J, 859; 10 
C. W. N. 991, referred to. 

The Land Acquisition Act creates a special 
jurisdiction and provides a special remedy and, 
ordinarily, when jurisdiction has been conferred upon 
a Special Court for the investigation of matters 
which may possibly be in controversy, such jurisdic. 
tion is exclusive. [p. 714, col. 1.} l 

Bhandi Singh v. Ramadhin Rai, 2 O, L. J. 859; 10 
O, W, N. 991, relied on. 

Where by an Act ofthe Legislature powers: are 
given to any person for a public purpose from 
whioh an individual may receive injury, if the mode 
of redressing theeinjury is pointed ont by the 
Statute, the ordinary jurisdiction of the Uivil Court is 
ousted and in the case of injury the party cannot 
proceed by action. Lp. 714, col 1.] 

Stevens v, Jeacocke, (1848) 11 Q. B. 735; 17 L.J. Q, 
B 168; 12 Jur. 477; 116 E. R 647; 75 R, R 614, West 
v. Downman, (1880) 14 Ch. D. 111; 42 L. T, 940; 29 
W. Rk. 8 and Ram Chandra v. Secretary of State for 
India in Council, 12 M. 105; 13 Ind. Jur, 60; 4 Ind, 
Dec (nN. 8.) 472, relied on. 

The proviso to section 31, clause (2) of the Land 
Acquisition Act is of limited application and applies 
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only to eases whore the porson is under a dis- 
ability or is not served with notice of the proceed- 
ings before the Collector. [p 715, col. 1.) 

Raja Nilmoni Singh v. Ram Bandhu Rai, 7 O. ARB; 
4Shome L R. +63: 00 L. R 393: 81. A. 90:4 
Sar. P, C, J 224 5 Ind Jur. 388: 3 Ind. Deg. iN g.) 
769 (P. O.) and Bhandi Singh v. Ramadhin Rai, 2 
O, L. J. 359; 10 C. W. N, 99 , referred to. 

Brimati Punnabati Dat v, Rajah Pudmanund Singh 
Bahadur, 7 O. W. N. 588, not followed. 

Where a person has no notice of the apportion. 
ment proceedings under the Land Acquisition Act, 
he cannot be bound by the award or by the deci- 
sion. [p. 715, eol 2,] 

Hurmutjan Bibi v. Padma Lochan Das, 12 0, 38; 6 
Ind. Dec, (N. a.) 22, followed, . 

Appeal against a deeree of the District 
Judge, Birbhum, dated the 16th of July 
1919, affirming that of the Subordinate 


Judge of that Distriet, dated the 20th of 
November 1918. i 


FAOTS appear from the judgment. 

Babu. Jogesh Ohandra Roy (with him, Babu 
Sambhu Nath Banerjee), tor the Appellant.— 
The defendant isthe appellant. The appeal 
arises out of a snit for refund of money 
whish was awarded as somyensation for 
the aequisition of sertain lands under the 
Land Asquisition Ast and withdrawn by 
the defendant. The landa were aequired 
for a Railway. 1 am the putnidar and the 
plaintiff is my lapdlord. The Maharaja 
did not appear in tbe land acquisition 
proceedings before the Collestor nor cid he 
ask for any rferenee, The Colleetor’s order 
wae that I was to get half the smount 
awarded as sompensation whish I drew. 
The Maharaja has instituted the present 
suit for the reeovery of that money from 
mê, My point is that the putnt patia has 
not been rightly eonetrued. The putni 
patia was dated the 26th Jone 1:55 when 
there .was no Railway in that part of 
Bengal. The words inthe pitu are to 
the effest thatthe landlcrd shall be en. 
titled to all sompensetion for any dearease 
in the landas owing to acquisition for 
purposes of roads or embankments and that 


{ shall have no eoneern ih those matters’ 


and shall not be entitled to claim any 
abatement cf rent therefor. I submit 
tbese terms are clearly illegal and un. 
sonsciorable. I eannot-be deprived of the 
eompersation. Agt XLII of 1850 was then 
in foree, The words n:e vegre. The 
werd “Railway” sould baye teen used m 
the paiia as the word was then in use, 


Then the word puraskar does rot mean 
compeneation. I snbmit no Court of Hyuity 
would give effeet to euch an unsonseionable 
contrast The landlord is at best entitled 
to the value of the land at the ineeption 
of the putni. A cnit is not maintairable 
under the Land Aeqvisition Aot. He was 
served with notise but he did not apply 
for a referenes nor did he pnt forward 
any objestion to the amount of sompensa- 
tion awarded by ithe Collestor. The land- 
lord eannot now bhaye reeourse toa regular 
euit having regard to the spesial remedy 
provided in the Land Aequisition Ast 
itself, The Actereates a spesial jarisdietion 
and provides a spesisl remedy Refers to 
seations 9, 31 (2) of the Land Acquisition 
Aot, Refers to Srimrét tunsabatt Das v, 
Raiah Fudmanund Singh Bahadur (1), kasa 
Nilmoni Singh v, Ram Bandhu Rat (2), Bhandi 
Singh v. Ramadhin Rat (8) and Icharan 
Singh v. Nilmoney Balidar (4), The intention 
of the Legislature was never to allow 
persons sleeping over their rights to have 
the luxury of separate regular suits. He 
had notice and had speedy remedy provided 
in the Ast. He did not avail himself of 
it. Legislature intended to allow simply 
those persons who kad no notise at all 
to have recourse to regular suits. It ig 
very difficult to draw the line between 
there anser, The essein Srimati Punnae 
batt Dat v, Raa Fudmanund Singh Bahadur 
(1) gors thus far thata person who sppears 
and applies for a referenee whish is not 
adjudicated will be barred from bringing 
& regular suit, The caee in rimati 
Punnabott Det v. Rajah Fudmanund Singh 
Buhodur (1) proeeeds on a misinterpreta- 
tion of the Privy Coureil deaision in Raja 
Nilmoni ‘ingh v. Ram Bandhu Rat (2). Refers 
to Hurmutian Bibi v. kauna Lochan Das (5), 
Icheran singh vy. Nilmoney Baltdar +4) ard 
London & N. W. by. Oo. v, Brualey (6). 


Q. (N. 8) 799 .P. 0.) 
(3) 2 0. L. J. 459; 10 0. W. N. 991. 
(dn 85 Q. 4%; 12 Q. W. N. 838; 7 C, L. J, 


5 12 0, 33: £ Ind Dec ín g` 22 
6: §851:3 Mac, & G. 3.6; 6 Railw. Cas. 55 ; 16 
dur 638; 42 E. B. 280.. 
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Babu Sarat Kumar Mitra, for the Re. 
spondents.—The qaestion of the uneonssion. 
able nature of the leasa eannot be raited 
‘pow as it was not done in the Courts 
below. The lesre is dated (1855) 1262 
B. S, úe, more than sixty years ago, 
The point was giyen up in the lower 
Appellate Court. The word rasta whieh 
osenrs in the lease and for the asguisi- 
tion of whieh they will mot be entitled to 
any sompensation I submit ineledes rail. 
roads, It is trus that Railways were known 
at the time and that no mention of it was 
made in lesre. But 1 submit the léase 
would baye made express exeeptions in 
the ease of Railways. 

IN. R. QOuattersea, J—Would yon eall 
Railway a rasta P] 

Of gourse, that eannot be done. But 
rasia is a generies term and would sover 
& Railway. Purskar means anything given 
in lien of the land or ecmpenestion. As 
regards the other question of juriedietion 
of Court to entertain a sujt like the 
pretent, I submit my anit is maintainable, 
The only ease in point is that of Srimais 
Punnabati Dat v. Rajah Pudmanund Singh 
Bakaaur (i), The other eases sited by the 
‘other side are all distingnishakle and do 
not apply to the facts of the present 
I submit the desision of the Court 
below is right. 

Babu Jogesh Chandra Roy, 
brief. 

JU DGMENT.—This appeal arises out of a 
suit for refund of money whish had been 
allowed as eompensation for eertain lands 
aequired under the Land Aequisition Aot ard 
withdrawn by the defendant. 

It appeara that the landa in question were 
aequired fora Railway. The plaintiff (the 
Zemindar) and the defendant, (the putnidar) 
were served with notises onder section 9 of 
the Land Acquisition Ast. The Colleotor 
apportioned the compensation half and half 
between the Zemindar and the putnddar. 
Neither party applied for any referenee 
under :eotion 18 of the Ast and the puinidar 
withdrew the amount awarded to him by the 
Collestor. The Zemindar thereupon brought 
the snit, ont of whioh this appeal arises, for 
resovery of the amonnt whieh had been 
withdrawn by the defendant, on the ground 
that under the putni kabuliyat, the putnidar 
was not entitled to any portion of the 


replied in 


eompensation money, The defenes inter alta 
was that the plaintiff coght to have appl ed 
for reference urder eestion Is of the Ast 
aud that no separate anit lies, Tbe Courts 
below have overruled that sontention and the 
deferdant hes appealed to this Octrt, 

Sestion 9 of the Land Acquisition Ast 
(I of 1894) provides for notice being given 
by the Collector to all persors known or 
beleved to be interested in the land acquired, 
Section 11 provides for irquiry by the 
Oollestor into the objections (if any) whieh 
any person interested had stated pursuant 
to the notiee given under ssetion 9 to the 
messurements made under section ÈE, and 
into the valne of the land, and inte the 
respeetive interests of the persona elaiming 
the ecmpensation, and further provides for 
an award being made by him under hie hand 
of, 

(i) the true area of the land; 

(46) the eompensation » biob, in hia opinion, 
should be allowed for the land; and 

(dii) the apportionment of the said sompen- 
gation among all the persons known or believed 
to be interested in the land, of whom, or of 
whose elasime, he has information, whether 
a not they have respestively appeared before 

im. 

Section 12 lays down (1) that sneh award 
shall be filed in the Colleetor’s office and shal), 
exeept ss hereinafter provided, be firal and 
sonelusive evidense, as between the Oolleotor 
and the persons interesed, whether they have 
reepeatively appeared betore the Oolleetor or 
not, of the true area and valne of the land, 
and the apportionment of the sompensation 
among the persons interested, (2) that the 
Ooileator shall give immediate notice of his 
award tosueb of the persons interested as 
are not present personally or by their repre- 
sentatives when the award is made. 

Under sestion 18 any person interested 
who has not aseepted the award may, by 
written application to the Colleetor, require 
that the matter be referred by the Collector 
for the determination of the Oourt, whe- 
ther his objeetion be tothe measurement of 
the land, the amount of the sompensation, 
the persons to whom it is payable, or the 
apportionment of the sompensation among the 
persons interested, This app:ieation for 
refereuoe is to be made within the time fixed 
by snb-seation (2) of that section, Seetion 
30 provides that if any dispute arises as to 
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apportionment ot the sompensation or as to 
‘the persons among whom it is payable, the 
‘Collector may of his own motion refer such 
dispute to the desision of the Oourt. The 
“Qourt” means the prineipal Civil Oourt of 
Original Jusrisdistion unless the seal 
Government has appointed a Spesial Jnudisial 
Offiser to perform the funotions of the Court 
under the Ast, and the provisions of the’ Code 
of Civil Prosedure are to apply to proesedings 
before the Oourt under the Aat, ; 

The Ast creates a spesial jurisdistion and 
provides a spesial remedy. And, ordinarily, 
when jurisdistion has been wonferrad upon a 
Speoial Oourt for the invastigation of matters 
whieh may possibly be in sontroversy, sush 
juriediotion is exelusive. [See Bhandi Singh 
y. Ramadhin Rai (3)). 

léisan established prineiple that where 
by an Ast of Legislature powers are given 
to any person for a publis purpose from whieh 
an individual may ressive injury if the mode 
of redressing the injury ia pointed out by thé 
Statute, the ordinary juriedistion of Oivil 
Court is ousted and in the ease of injury the 
‘party cannot proseed by action, [Sea Stevens 
y Jeacocte (7), West v. Downman (8) and 
Ramchundra y. Secretary of State for India i in 
Council (9).] 

Ad: ficulty, however, arises from the proviso 
to seetion 31, elanse (2), whieh lays down: “Pro. 
vided also that nothing herein contained shall 
affect the lability of any person who may 
reseive the whole or any part of any sompen- 
sation awarded under this Act, to pay the 
came to the person lawfully entitled thereto.” 
There wgs a similar proviso to sestion 40 of 
` Aot X of 1870 and the proviso was considered 
by the Judisiel Committee in the ease of Raja 
Nilmont Singh v. Ram Bandhu Ras (2). In that 
ease the appellant Raja Nilmoni Singh was 
a party to the apportionment proseedings 
under sestions 38 and 39 of Ast A of 18:0 
and it was held that he sould not re-open the 
question by a regular suit, Their Lordships 
with reference to the proviso okserved: "Such 
a proviso, whieh appears to have been but a 
repetition of a provision in s previous Act’ 
én pari materia, is nesessary in this as in’ 
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almost all asts of a similar sharaster. It is 
nesessary for tha Govarnment, or the persons 
or Oompany entitled to take property eom- 
pulsorily, to desl with thosa who are in 
possession or ostensibly the owners: but it 
may happen, and frequantly does happen, 
that the real owners, possibly being infants or 
persons under disability, do not appear, and 
are not dealt with in the first instance and, 
therefore, a provision of this sort is nesessary 
for the purpose of enabling the parties - who 
haya a real title to obtain the eompen- 
sation. money. Their Lordships went 
on to observe that the proviso applied 
only to persons whose rights had not been 
adjudicated upon in pursnanse of the 
sections (38 and 39). This is the passage 
on whieh relianss has been plaead in Srimatt 
Punnabait Dat v, Rajah Pudmanund Singh 
Bahadur (1) in which it was held that, as bat. 
ween the slaimants inter se, an award by a 
Oollestor under gestion 11 of the Land Asqui- 
sition Aet does not amount to an adjadieation 
of any question regarding the apportionment 
of compensation adjudged under the. Land 
Acquisition Act, and that any. susah question 
oan be determined. only by the Civil Court. 

In that ease the learned Judges observed: 
“Their Lordships decided the aase of Raja 
Nilmont Singh v Ram .Banahu Kat (2) ander 
the old Ast X of :870, and the proviso 
that their Lordships had to sonstrue is 
word for word the sama ag the last proviso 
to sub-sestion (2) of seation 31 of the present 
Act, and their Lordships referring to an 
adjudisation i in pursuanea of seetions 38 and 
39 go clearly to show that it is an adjudisa- 
tion of the Oivil Court upon a referense by 
the Oslleator that their Lordships had in 
view.” 

It is to ba observed, however, that the 
Collestor «under Aet X of 1870 had no 
power to deside the question of apportion- 
ment in any ease. Whenever there was 
any question of apportionment, he was bound 
to refer the matter to the Court, è. e., the 
Civil Court, and the Oivil Court had to 
decide the matter under sections 33 and 39 
of the Ast, This appears to be the regson 


Pp why their Lordships in Raja Nilmont Singh's. 
` case (2) referred to the adjudisation under. 


(7) (1848) 11 Q. B.781; 17 L. J.Q. B. 163; 12° 
417; 116 E. R, 847; TA R. R. 614, 

(8) (1880) 14 Oh. D, 111; 42 Dn T. 340; 29 W, R. 6. 

(9) 12 M, 105; 13 Ind, Jur, 50; 4 Ind Deg, (N, a). 
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. seations 88 and 39. ké 
Under Aot I of 1894, oompulsory references , 

was abolished, and the Oollestor has full.. 

power to deal with the question of appor. 
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tionment under sestion 1!, and bis award, 
pubjest to the other provisions of the Ast, 
is final undersestion 2, no doutt as between 
the Colleator on the one hand and the 
person intereated on the otber. The person 
aggrieved by the award, whether his objes- 
tion be to the measurement of the land, the 
amount of compensation, the persons to 
whom it is payable, or the apportionment 
of the sompensation among the persons 
interested, may apply to the Collestor for 
a referense to the Court, The “Uourt” by 
whieh is meant the prinsipal Civil Oourt 
of . original jurisdiction or a judicial officer 
spegially empowered to perform the funs 
tions of the Court under the Ast has to 
deside the questions referred to the Court. 
That being so, it is not reasonable to hold 
that the Act, while sreating a Special Court 
to deside euch questions,intended an adjudisa- 
tion of ary question relating to apportion- 
ment by the ordinary Civil Courte, The 
proviso as it stands under the present Ast, 
or es it stood under the old Aet, is vary 
general in ite terma., Admittedly, it cannot 
be given effect to in its entirety, it can- 
not be held that a anit lies notwithstendirg 
a referense to the Court upon the applisation 
of a party under section 18, or by the Çol- 
lestor cf bis own motion under seetior 30, 
The proviso, therefore, must be given a 
limited application, and we think that it 
applies only to seses where the person is 
under a disability or is not served with notice 
of the proceedings before the Co)leetor, 

In the sase of Sremats Punnabate Dat v. 
Rajah Pudmanund Singh Bahadur (1), sited 
bove, the learned Jndges, although they 
referred to the sontention that there being a 
special remedy provided by the Ast the 
general remedy was not available, did not 
disonss the question, and the observations 
of the Judioial Committee in Reja Nilmoni 
Singh’s sase as to the persons to whom the 
proviso was applisable do not appear to 
have been oonsidered by them, Then, 
again, the eontention raised in that sase 
that -a cevarate suit if allowed would 
enablo a party to avoid the limitation 
pressribed by sedtion 18, namely, siz weske 
from the -dete of the Collector’s award 
where the party was present before ths 
Collector, or six weeks of the receipt of the 
noties from the Collestor, or six months from 
the date of the Oplleetor’s sward whieh- 
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ever period shail firet expire, was disallowed 
on the ground that there is no limitation 
presoribed for a referenss under sestion 20, 
Ssetion 30, however, applies only toa raference 
made by the Oollest r of kis own motion 
presumably before the final.award is made ; 
whereas saation 18 deals with a referense 
upon an application made by a party. 
For the above reasons, therefore, and with 
all raspesta to the learned Judges we are 
unable to fallow tha dasision in the ease of 
Srimatt Pannabati Dat v, Rajah Padmanund 
Singh Baha tur (L). 

In the sasa of Hurmutyan Bibi y. Padma 
Lochan Das (5) the plaintiff who brought the 
no party to the apportionment 


“apportionment” of the sompsnsation is in- 
tended to bea prooesding distinet from that 
of settling the araount of sompensation under 
the previous provisiona of the Act and any 
dispute as to the apportionment is only decid. 
ed as between those persons who are aetually 
before the Court. A separate notice, there- 
fore, of tha apportionment proesedings ia 
requisite to bind ¿ny person by those pro- 
eesdings and where sush a noties has no} 
been served, any pereon interested, alshough 
served with notisa of the prossedinga for 
settling the amount of sompsnsation, sannoct 
bs sonsidered a party to the proseedings for 
apportioning it.” The desision was under 
the old Ast (Ast X of 870), and apportion- 
ment proageedings under that Aot were taken 
before the ‘Court’ under sestions 38 and 39 
of the Ack. 

Wa quite agree in holding that whare a 
person has no notisa of the apportionment 
proseedings he cannot be bound by the award 
or by the desision, 

Inthe sase of Bhandt Singh v, Ramadhin 
Rat (3) certain persons who were parties 
to a land acquisition prooeeding being dis. 
satisfied with the apportionment of the eom- 
psseation money made by the Oollector 
obtained a reference to the Oourt under 
sestion 18 ef the Land Acquisition Act, 
bat as they did not appear at the hearing 
before the Court it was struck off, It was 
held that the suit instituted by them in the 
Oivil Oourt for the apportionment of the 
compensation money was barred under 
section 103, Civil Prosedure Code, as the 
prosedure to bs observed by the Oourt is the 
same aathat laid down in the Code of Ciyi} 
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Prosejure, In that saso Mookerjeo, J., dia. 
enssed the question whether, when spssial 
jurisdistion had beau eonferred, sash jarisdia» 
tion was exc.usive or not, and same ts the 
sonelasion that ths jarisdistionof the Orvil 
Gourt was exsinsive, Hs, however, express» 
ad an opinior, having regard to the provi- 
sions of sestion 31, slause (2) and the 
decision in the ease of Raja Nilmont Singh 
y. Ram Bandhu Rat (2), that a question as 
to the persoos to whom eompsnaation is pay. 
able or its apportionment among the persons 
interested may ba determined either under 
a referense as contemplated by sestion Í, 
slause (1),or by a suit at theinstaneeof peracns 


lawfully entitled to it as against another. 


who has drawn the sompsnsation money ; 
but that if a party has onae availed him- 
golf of a raference to the Oourt under seation 
18 he sannot again ask for an injanstion 
to litigate the same matter in the ordinary 
Civil Court. In that ease, as stated above, 
the plaintiff had obtained a references under 
sestion 18, whieh was dismissed for his non- 
appesranes. Consequently, no suit was 
maintainable It was unnesesary, therefore, 
to eonsider whether the Spesial Court under 
the Land Acquisition Ast, and the ordinary 
Civil Courts have or have not soneurrent jaris- 
distion and it is to be noticed that the obser- 
vations of their Lordehipa in Raja 
Nilmont Singh's cass (2) as to the per- 
sons to whom the proviso is applieable do 
not appear to have been considered by the 
learned Jadges. 

Although the Legislature has ereated a 
Spesial Court (the principal Oourt of Original 
Jurisdistion or a Judisial Offiser specially 
empowered to perform the funstions of a 
Court under the Act) to adjadisate all 
questions of apportionment upon a reference 
made within the period fixed by the Ast, 
the effeet of: holding that sush Court and 
the ordinary Civil Courts have sonenrrent 
juriedietion will be that a party may 
institute a suit even in a Mansit’s Court, 
(in eases where the amount in dispute 
does not exaced Rs, 3,002) and that long 
after the periods presoribed by asotion 18. 
The Aot expressly provides that any party 

dissatisfied with the award of the Qollestor 
' as regards apportionment, may apply to 
the Collestor for a referenee under sestion 
15 and on sueh a refsrense he can get 
relief in the same way az he ean do. in 
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the ordinary Oivil Court, aa the prossdare 
in the Osurt onder the Ast is the same 
as inordioary Civil Courts, with a right 
of appeal to the High Oourt. It would 
not be reasonable to hold that the Legis- 
lature, having provided a apesial remedy 
in the Land Aeqauisition Oourt, inten ied 
to make it optional with a party to apply 
for a referense under sestion 18 or to 
institute a suit in the ordinary Ojvil Ooart. 
The seope of the proviso may be - amply 
satisfied by holding that it applies only 
to partisular persons. The Collester under 
sestion 9 has to serve notieas upon the 
peraons koown or believed to bs interested 
in the land. There may ba persons who 
are not known to the Oollector and who 
might not ba in possession and the in- 
terests of thia elass of persons are proteated 
ee the proviso to seetion 31, sub-seetion 
2). 

We arə of opinion that the plaintiff, 
having been served with noties under 
sestion 9 of the Ast, was bouod to apply 
for referenes under ssetizn 18 when he 
was digaatisied with the award, and he 
sannot maintain a suit in the ordinary Civil 
Court, 

In this view, it is unnessasary to sonsider 
the question whether the word “rasta” in the 
kabulsyat iaslades land taken for the purpose 
ofa Railway. 

We assordingly set aside the desrees of 
the Oourts below and dismiss the suit, 
but we direst eneh party to bear his own 
costs in all Courts, 

3. P. 

Decree set aside, 
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— RE3PIJDENTA, 
Contract Act (AX of 1872); 3.25 (8), applicability 
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NANDRAM V. RANCHHODDAS, 
vof—Contract by guardian- Void or voidable—Minor 


ratification by— Limitation Act (IX of 1b0S), 3. 19 - 
“Prescribed”, meaning of. 


A contract entered into by a guardian is voidable 
by the minor on attaining majority but not void. [p. 
718, col, 1.] 

Section 25 (8) of the Contract Act applies to the 
case of a minor who executés a promise in writing to 
pay a — entered into by his guardian. [ꝓ. 718, 
col, 2. 

A minor has full power to ratify a contract 
entered into by his guardian, whether it is for 
his benefit or not, with this qualification that he 
cannot ratify a transfer made during his minority 
by his guardian so as to affect the rights of an 
intermediate transferee for value, [ p. 718, col 1,1 

Seth Ghasiram v. Musammat Binia, IN, L. R. 68, 
referred to 

Fhe word “prescribed” in section 19 of the 
Limitation Act means, prescribed by the Schedule 
and is not subject to the provisions in section 4 of 
the Act. [p. 71e, col. 3] 

Bai Bemhore v. Masamalti, 26 B, 782; 4 Bom, L. R, 
664, referred to, 


Appeal against a desree of the Dis- 
trist Judge, Nimar, dated the 17th Mareh 
1921, in Civil Appeal No. 30 of 1921. 

_ Messrs. W. B. Puranik and Fida Hussein, 
for the Appellant. 

Mr. V. Bose and Sir B. E. Bose, for the 
Respondents. 2 

JUDGMENT,—The judgment of the 
lower Appellate Court deals with two bonds 
bot’ only one of these bonds is the sub- 
jést™of this appeal. On the 12th June 
“1917 the appellant exeouted a bond in 
-whieh he promised to pay Rs. 1,500 with 
interest on demand. The defense of the 
appellant as regards this bond was, that 
he was defranded into signing it under 
a belief that ‘be was putting a sesond 
signature on the bond for Rs. 500. This 
defenee has been found to be entirely 
falee, whieh is not surprisidg, adnsidering 
thaf in the bond for Rs. 500 that was 
executed the following day and whish the 
appellant admits having executed ,it is 
resited that there was a separate bond 
for Rs. 1,600,” The bond for Rs, 1,500 
recited that assounts were mada up on the 
bond exesuted on the bih June 19l4and 
that Ks. 1,509 were found due thereon, 
It was in satiafaetion of this old bond 
that the new bond was exeented. The 
bond does not resite the full fasts of the 
ease whieh were that the bond of the 
5th dane 1914 was not exesuted by the 
pppellant who was 8 minor at the time 
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but by his mother as hia guardian. The 
plaintiffs have made no attempt to prove 
that Re. 999 borrowed by the appellant’s 
gcardian were for the benefit of the 
minor. It has, however, been proved that, 
when the appellant signed the bond in 
suit, the bond sxeented by his mother as 
the guardian was read out to him and 
the state of sasonnb under it was explain- 
ed to him and that when he oxeeuted 
the new bond the old bond of his guar. 
dian was returned to him. The pleas 
aetually taken by the appellant ineluded no 
plea that he did not understand the situa. 
He raised 
an entirely different and false plea, it 
must be taken, therefore, as established 
that the defendant was in full possession 
of all the sireumatsnees when he signed 
the bond and that he ratified the ast of hig 
guardian by signing the new bond for 
Rs. 1,500 in satisfaction of the former bond. 

The first eontention of the learned Pleader 
for the appellant, so far as I have been 
able fo understand it, is that aseording to 
the wording of the new bond it purports 
to be a renewal of the old bond and 
does not purport to be a crew eontraat: 
that is to say, a ratifieation of the old 
bond, This might be the ease if there 
was apy evidence on the resord exsept 
that of the bond iteelf- which does not 
mention that the first. bond was oxe- 
euted not by the appellant but by his 
guardian. Bat the learned Pleader doss 
not sontend, nor sould he fsuscessfally då 
so, that evidenae to show the eireumstanees 
under whish the bond in suit was saeonted 
is inadmissible, 

The learned Pleader farther saontends 
that the plaintiffs bad to show that the 
ald debt was birding on the minor beeance 
it was for his beneGt. He relies on Seth 
Ghastraom v, Musammat Binsa (1) as show- 
ing that a minor on attaining majority 
eannct ratify an obligation inonried by 
his guardian unless the obligation was one 
binding on him as minor, The argument 
is based on a misunderstanding of tha 
ruling in question whieh fally reeognised 
that the ossasion for  ratifisation only 
arises when the obligation was not ong 
originally binding on the minor and that, 
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‘as far as he is sonserned, the minor has 
full power to ratify a aontrast entered into 
by his guardian, with this qualifisation 
that he sannot ratify a transfer made 
during his minority by his guardian so 
as to affect the rights of an intermediate 
transferee for value. In this sase there 
is no intermediate transferee for value and 
the ruling so far from helping the appel- 
lant is against him. Moreover, it is slearly 
laid down at the beginning of Chapter XXI 
of “Trevelyau’s Law relating to Minors’’ 
that “a ward after soming of age is 
entitled to adopt any of the acts of his 


guardian,: whieh were dona ou his behalf, 


whether they were or were not for his 
benefit.” Moreover, a sontract entered into 
by a guardian is voidable by the minor 
on attaining majority but not void and 
the minor here so far sesking to avoid 
his guardian's bond ratified it. 

The bond in suit was exeonted more 
than three years after the exesention of 
the bond by tHe guardian, bat the plaint- 
iffa sould still have sued on the earlier 
bond sinse the sesond bond was exeented 
during the Court vacatior, and under see- 
tion 4 of the Limitation Ast a snit sould 
have been brought under the earlier bond 
up to the 16th June 1917, But eyen if 
a suit. had been time.barred on the .2th 
June i917, sestion 25 (3) of the Contrast 
Ast would still operate in fayour of the 
plaintiffs, From the following passage at 
page 158 of Pollook's Indian Uontrast Act” 
Bdition?* it is clear that aub-sestion (3) 
of section 25 applies to the oase of a 
minor who sxeeates a promise in writing 
to psy a debt insurred by his gaardian:— 

: “Snub sestion (s) re-prodases modern 
English Law. The reason for upholding 
these promises was thus stated, sodh after 
the Aot same into forsee, by Westropp, Us J.: 
‘The general rule of law, no donbe, is that 
a eonsideration merely moral is not a 
valnable sonsideration sush as would support 
& promise, but there are seme instanees 
of promise which it was formerly usual 
to refer to the now exploded prinsiple of 
previous moral obligation, and whish are 
still held to: be binding, although that 
principle has been rejected. Amongst 
those instanees 
age to pay a debt oontrasted during 


— — — — — 


“Tara Edition pp, 160-161,—[#d.] 
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infaney, and a promise (in writiag) in 
renewal of a debt barred by the Statute 
of Limitaticns, The effisasy of sneh pro» 
mises is now referred to the principle 
that -a person may renounes the bensfis of 
a law mace for his own proteation,’” ' 

A minores aontrast is void and cannot 
be ratified even within limitatior, so that, 
as far as the minor is sonserned, sub- 
gestion (3) must refer to a debt insurred 
by tbe guardian sinse it cannot refer to 
a debt inearred by the minor himself 
during his minority. For tha above reasons, 
I am of opinion that the minor suld 
ratify by the bond in snit the debt in- 
aurred by his guardian and the bond san 
be enforsed against him, 

I may mention an argument adduced 
by the learned Counsel for the respoudents 
whieh is to the effeet that the bond in 
suit would operate as an soknowledgment 
under seotion 19 of the Limitation Act, 
even though it was exesated more than 
three years after the exeoution of the 
previous bond sines it was exeeuted before 
the Courts opened, with referense to seation 
4 of the Limitation Aot. ib“ is suggested 
that the word ‘prescribed’ in section 19 
of the Limitation Aat means, preseribed 
by the First Schedale aubjest to ‘the 
provisions in section , A oOntrary view 
bas, however, been taken in Bat Hemkore 
y. Masamalli (2) where it was bela bnat 
the word“ ‘pressribed” in sestion 19 mbang, 
preseribéd by the Sshedule. The first 
gronnd' of appeal is of no foree, sinss the 
observations of the lower Oourts on whish 
it is based must be regarded as obiter 
dicta, being mere oonjectures based on 
neither eyidenee nor pleadings, i KK 
' For the reasons given above, the appeal 
is dismissed with sosts, 


J. 14 & Ga, R, D. , . 
Appeal dismissed. 


(2) 26 B, 782, 4 Bom, L. R. 608, 
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LAHORE HIGH COURT. 
Secoxp Orvin Ap: est No. 3013 of 1917. 
November 16, 1921, 
Preseni:—Mr. Justice Abdul Raoof and 
Mr, Justisa Martinean. 

SANT RAM—Daranpant—Appeciant 
DETEUA . 

Musammat SAHIS KAUR—~—Pcatnmerr 
AND OTHERS— DEFENDANTS — 
RESPONDENTS, 


Civil Procedure Code (Act V of 1808), O. XXIII, 
T, 1— Withdrawal of suit— Appeal. 


An order granting permission to a plaintiff to 
withdraw a suit is not a decree, and is, therefore, {not 
appealable [p. 720, col. 1.] 

Jogodindro Nath v. Sarut Sunduri Debi, 18 C. 322; 
9 Ind. Dec. (x. 8. 2 5, Abdul Hossein v. Kasi Sahu, 
27 0.36; 40. W. N. 4); 14 Ind. Dec. in, 8.) 289, 
Mary Dick v. Louisa Dick, 15 A, +2; A. W. N (1893) 
78; 7 Ind. Dec, AN, 8.) 826 and Genda Mal v. Pirbhy 
Lal, 7A. 97; A. W. N. (1895, 17; 8 Ind, Dec. (N. 8.) 
387, followed. 


Sesond appeal from a deoree of the 


Disirist Judge, Gurdaspur, dated the 12th. 


July .917, reversing that of the Senior 
Subordinate Jndge, Gurdaspur, dated the 
29th Marsh 1917. 


Bakhshi Tek Chand and Mr. 
Ohand, for the Appellant. 


Shamair 


Mr. "Dev Raj Sahwney, for Musammat Sakib . 


Beir, Respondent. 

JUDGMENT. This is, an — on 
behalf of the defendant against an order 
passed under Order XALI, rule 1, permit.. 
ting the plaintiff to withdraw her suit, 
The following facts will explain the nature 
` of the question whish we have to deside :— . 

On the sist of July 1912 a deeree for 
Rs. 2,442 was passed in favour of Sant 
Ram, the appellant, against Sarup Singh 
and Umrao Singh. In exeoution of that 
desres the property in dispute was attaehed. 


Thereupon, Musammat Sahib Kaur, the wife. 


of Sarup Singh, objected to the attach- 
ment on the allegation that the property 


had been gifted to her by her husband,- 


Sarup Singh, by a deed of gift dated the 


28th February 1912, On the 14th Maroh’ 


1916 this objeetion was ‘disallowed. This 
led to the institution of the. present suit 
on the lsth Ostober 1916, -In the mean- 
time, Sarup Singh had applied to be 
adjudged an insolyent and on the 
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.oraditors, 


21st. 
‘February 1917 he was adjudisated ano 
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insolvent, On the 29th of Marsh 1617 
this suit was dismissed by the learned Snb.» 
ordinate Judge. Appended to the judgment 
of the Subordinate Judge we find a uote to 
the following effect :— 

“After resording the above at the time 
of announcement of the order, the mukhtar 
of the plaintiff has presented the attach. 
ed applieastion to withdraw the slaim: this 
is apparently made to make Sarup Singh 
eseape the consequence of not insluding 
the. property in the list of assets in the 
insolveney proceedings; there is no nse 
now to do this and it is rejeated; the 
applieant on hearing the above order 
wants it back, but this sannot be done 
and it will be placed on file.” 

li appears that during the insolyensy 
proceedings Musamm-t Sahib Kanr had 
put in an objestion slaiming the property 


as hers. under the gift of the 28th February 


1912. This objection was asespted by the 


_Judge of the Insolyenoy Court and it was 


held that the gift. was a bona fide trans- 
action and that the widow hed asquired 
8. title under the said deed of gift. Ap- 
parently it was due to this sireumstanse 
that -ahe -wanted to withdraw her snit. 
The learned Senior Subordinate Judge, as 
appears from his judgment, dismissed the 
suit of, the . plaintiff on the ground that 
the gift in ‘her favour waa a fraudulent 
éne, and had been exeouted to defraud the 
Upon this main ground her suit 
had been dismissed. 

Against the decree of the learned Senior 
Sub-Judge dismissing her slaim Musammat 
Sahib..Kaur preferred an appeal to the 
lower Appellate Oourt raising six pleas in 
her memorandum of appeal. The fourth 
plea taken in the memorandum of appeal 
was that -the finding of the insolveney 
Court that .the property in dispute belongs 
to Sahib Kaur is a sonelusive -proof of 
the plaintifi’s slaim, and that the lower 
Court should have -allowed the with- 
drawal of the suit. The learned Judge of 
the Court . below mainly sonsidered the 
question as to whether the desision by 
the Insolyeney Court operated as res judicata 
on the question of the validity of the gift 
in fayour of Musammat Sahib Kaur, and, 
after sonsidering ‘ the faeta and the law 
applicable to. the point, he oame to the 
sonelusion that the order of the 1naolvensy, 
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Court did operate as res judicata, At the 
end of his judgment, however, he made 


the following observation: “plaintiff's prayer 
in appeal is that she should bs allowed to 
withdraw her suit, not that her suit should 
bo desreed, Her Oounsel resognises the 
fast that a deoree would have no forse 
as against the Recsiver, He presumably 
relies on the finality, under seetion 41 of 
the Hvidense ‘Ast, of Mr. Rose’s finding 
oo the sabjest of the validity of the desd 
of gift.” 

Then- be makes the following order :— 

“In these sireumstance;, I assept the 
appeal and set aside the deares and the 
‘order of the lower Oourt dismissing the 
suit, Instead thereof, I allow the suit to 
be withdrawn under Order XXIII, rule 1. 
In the oairoumstances, I leave the parties 
to bear their own costs in both Oourte ” 


The formal order or the desras is in - 


fasordares with the terms eontained in the 
judgment, 

Oo. the appesl — on for hearing, a 
preliminary objeetion was raised by the 
learned Counse!t for the respondent that 
no appeal lay from an order made under 
Order AK ill, rule 1. This eontention is 
well supported by anthorities. See, for 
example, Jogodindro Nath v. Surat Sundurt 
Debt (1), Abdul Hossein v, Kasi Saku (2), 
Mary Dict v. Louisa Dick €3) and Genda 
Mal v. Firbhu Lal (4). In these eases it 
Had been held that an order granting 
permission to the plaintiff to withdraw a 
duit or to abandon a part of hia elaim 
is not a desree, and is not, therefore, 
appealable. Tae effaot of the order of 
withdrawal is that the finding on the 
question of res judicata by the lower Appel 
late Court beeomes inoperative and must 
be disregarded, as this order is not made 
appealable under sestion 104 or any of the 
élauses of Order XL. II, Oivil Prosedcre 
Oode. Therefore, we hold that no appeal 
lies, and dismiss the appeal but without 
éosta. e 


` (1) 18 0. 323 9 Ind. Dec. (N. s.) 215. 

- (2) 27 C862; 4 0. W. N. 4 ; 14 Ind, Dee. (x. x.) 
29, 

18) 15 AL 168; A, W. N. (18383 78; 7 Ind, Dec, 
(x. g.) 826. 


(4) 17 4. 97; A. WN, (1395) ms Ind. Des. 


(x. 8.) 887. 
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Mr. Tek Oband has requested us t) 
treat this appeal as a revision and ga into 
the: merits of the easa and restore the 
judgment and the desres of the Court: of 
frst instanse, but we are, however, of 
opinion that no useful purpose ean’ ba 
served by adopting thia coarse, The suit 
has been withdrawn and leaves the defend- 
ant with all hia righta iotast, and the 
qusstion whether the order of Mr, Rose 
Operates as res juaicati is still open to the 
fopellant, Having regard toail ths sireum. 
staness of this case, we do not think that 
it is a ease in whish we should treat this 
appeal as a revision. We assordingly 
dasline to adopt the saggestion mide by 
Mr. Tek Oband, 

Z, K, 

Appsal dismissed, 


MADRAS HIGH COURT. 
Soonn Cuytn APeRALS sos, 314 aap 315 oF 
1920, , 
January 9, 1922, 
Present :—Jastisa Sir William Ayling, Ke., 
and Mr. Justise Ramesam, 
EGALA NAGAP?A NAIDU AND OTHERS 
l =- PLAINTIFFS- APPELLANTS 
TEYEUE 2* 
P. MUNISWAMY iY AR ANDOTHERI 
— DEF &* pints— RE4APO (DENTS, 

Vendor and Purchaser —Contract to sell —Option to 
purchaser to pay umount agreed in particular month 
in any year- Enforceability of agreement -Eudcutory 
contract —Offer to purchase Contract Act (IX of 
1872), s. 51—Specific Relief Act (I of 1877), s. 12. 


Unless both parties agree there is no concluded 
agreement, [6 is only an offer An instrument’ 
eyen though so worded as to express that both- 
parties agree, isin point of law only an offer until. 
Lig parties are bound. [p, 721, col. 2, p. 722,, col, 


Í alan v. Mathews, (18356) App. Cas. 47l at p 477 
64 L. J.Q. B 4.6; II R 23% 72 L. T.8ti; 438 W 
B 661; 60 1, P, 20, Dickinson v. Dodds, (1876) 2, Ch.. 
D. 483; 45 L J. Ch. 77%; 84 L. T. 607; 24 W. R. 694, 
referred to. ° `’ 

Where an agreement is executory on both sides, 


~ 


<N. 596 and South " Hosters Railway v. 
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with an option to one of the parties tol do as he 

likes, there is nothing more than a standing offer, 


though it may be that, during the ‘lifetime of 
the promisor the distinction between a binding 


offer and acomplete agreement is nob of much . 


importance as between the parties, [p. 722, col. 1,] 
R. Charamude v. Raghavulu, - 28 Ind. Cas. 87); 39 M. 
462; 28,M. L. J. 471; 18M. L. T. 76; (1915) M. W. 
Assoctated 


Portland Cement. Manufacturers, Ltd, (1910) 1 Ch. 


` 1279 L.J. Oh, 160; 101 L. T.8565; 74 J, P. 21; 64 


S. J. 80; 26 T. Li, R. 61, explained. 


Where in a suit for specific performance of an - 
agreement to sell a land the promisee does not : 


prove that the undertaking by the promisor not to 


_ withdraw the offer was not a mere nudum pactum 


- which the 


‘but a binding undertaking there is no agreement 
promisee can enforce against a sub. 


u sequent vendee of that property. [p. 7:2, col. 2,] 


An agreement to sell land contained infer alia 
„the following terma:—“On payment being made of 
“the total amount of Rs £09 within. the 80th Vygasi 


- of any year whateoever, I shall execute a sale-deed 


to you of the lands * * * * I shall not 


3,.@xecute.a sale-deed to any other person. . Should 


bale be so effected to any other person such sale 


" shall not be valid” ; 


Held, that tho agreement was only an offer by 
the., seller. which could not be withdrawn and did 


_ Bot . connote an agreement to buy,- and that, as 


p Chingleput, 


„the seller could, not charge the buyer with breach or 
_ failure to perform, there never was a contract at ‘all, 


[p. 721, col. 2; p. 722, col, 1 ] 


‘ Second appeals against decrees of the 
Court of the Temporary Subordinate Judge, 
.in Appeal Soita: Nos. 5 and 
6 of 1919 respsotively, preférred against 
deerecs cf the Court of the. -Distrist Munsif, 
Tirnvellore, in Original Suita, Nes. 667 cf 
1917 and 558 of 1916 respeetively. 

Mesers. T, R, Ramachundra Aiy-r and T, R, 
Krishnasuamt Sizer, for the Aprellsrt. 

Mestra. T, M. Krishnaswamt Asy.r and 6, 
Ranga Chartar, for the Reapordent. 


_ JUDGMENT. 
In- ——— APPFAL No. 3i4 cr 1920, 


Thia gesond appeal arises out of a enit ; 


for the speeifie performarce of a. sontrast 
for the sale of suit land exeented by the 
second defendant on 10th Ostober 1913 in 
favour of plaintiffs. -The first defendant, 


to whom the land was sold by the sesond 
‘defendant, on 14th Marsh 1916, 


eontesting defendant, The Distriet Munsif 
deersed the suit; bot, on appeal by the 


- first, defendant, the. Subordinate Judge held 


„thero was no sontrast and dismissed the suit, 


; The-plaintiffs . .appaal, 


The alleged son irast is evidensed by Kxhibit 
46 


' tioned in the said sale-deed is Rs. 


_ aball not be valid.” 


. Horsehel), L. O.. 
l James, L. J. said, 
_ agreed then there was no soncluded agree- 


. dependently of the postseripft, 


is -tbe . 
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A, the material portion of whieh runs as 
follows: ‘In respest of the lands whieh you 
and others had sold to my mother Ammoy- 
ammal on the 2nd Ostober 1902, yonexesut- 
ed a oultivation muchilka to me on the 10th 
Ostober 1913 spesifying the land with 
partionlars of numbers. The emount — 
600. 
And the amount of small loans taken from 
time to time is Re. 200. On payment 
being made of the total amount of Re. 800 
(Bight hundred), within the 30th Vygasi 
of any year whatsoever, I shall exeente a 
sale deed to yon in reapest of the lands 
consisting of aeres (10°52) ten and fifty 


` fwo. sents specified in the aforesaid sale- 


deed. I shall not exeeute a sale-deed to 
any other person. Should a sale be so 
effested to any other person suah sale 
It is elear that, 
under this doeument, the promises bas 
the option of paying the priee agreed upon, 
within the 30th Vygasi of any year but 
that he. was not bound to do ao. Assuming 
that there was eonsideration for Exhibit A 
and that there is an agreement binding 
on the, promisor, this agreement may, in 
popular language, be deseribed as an 
agreement to sell, But what the seeond 
defendant really did: was that ahe bound 
herself to sell to plaintiffs on «eertain 
terme, if they shoose to avail themselves 
of the binding offer, and her agreement 
is, in truth, merely an ofer which cannot 
be wsthdrawn and sertainly does not eons 
note an agreement to buy. Lt ia only in 
this sense that there ean be said to have 
been an agreement to sell in the present 
ease, Helby v, Mathews (1) per Lord 
in Dickinson v. Dodds (2) 

“Unless both parties had 


ment;” and Mellish, L. J., said, "I am 
alearly of opinion that it was only an offer, 
although it is in the first part of it, ine 
worded as 
an sagreement.e I apprehend that, until 
asceptanee, so that both parties are bound, 
even though an instrument is so worded 
as to express that both parties agree, it 


(1) (1895) App. Cas. 47) at p, 477; 64 L, J. Q. B, 


465; 11 B, 232;72 L. T, 841; 43 W. R. G61; 69 J. 


P. 20. 
2) (1876) 2 Ch, D. 483; 45 L. J. Ch, 777; 84 L, 


T. 607; 24 W. R. 594, 
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is “in point oflaw only an offer, and, uatil 
both parties ara bound, neither party is 
bound,” 
The learned Vakil for the appellants, 
while sonsediug that the sesond defendant 
sould not sne tke plaintiffs for spasific perform- 


anes before the plaintiffs tendered the pries, - 


eontended th: the plaintiffs must be deem- 
ed to have agreed to buy bub that 
only the payment of the prios was post- 
poned at their option and that this is .a 
ease of sucaessive (as opposed to simul- 
taneous) performanse of resiprosal promises 
(sestion 54 of the Contrast Ast). But 
we find it diffisult to follow this argument, 
So. long as the sesond defendant. sannot 
eharge the plaintiff’ with a -breash or 
failure to perform though they are ‘to 
begin, there never was a sontrast at alj, 
The oase in Oharamudt v. Raghavule (3) 
was referred to in the eourse of tho 
arguments. The point now before us was 
neither argued nor desided in that ease, 
The only pciné raitod in it was whether 
the eontract therein was void’ as oppored 
to the rule against perpetuities, It may 
be that, in the ease of a personel contract 
exesntéd so faras one party is aongerned, 
as in’ South Eastern Railway v., Associated 
Pöriland Oement Manufacturers (4), it 
is binding between the parties and no 
question of the applieation of the rale 
against perretuities ‘arises. But where the 
agreement’ is exesutory on both sides, with 
an option to one of the parties to do as 
he likes, there is nothing more- than a 
a standing cffer, though if may be that, 
during the lifetime; of the promisor the 
distinstion between a binding offer and a 
somplete agreement is not of muoh im- 
portanse as between the parties. In Ohara» 
` mudi `v, Reghatvalu (8) the oase arose 
between tho -parties and the offer was 
“mot revoked by the death of the pro- 
misor or otherwise, But when the offer 
ia at ‘an end, e.g., (1) bythe death or 
insanity of - the - promisor’: [See - Contrast 
Ast, seotion 6-(4)], or (2) by the destras- 


tion of ‘the subjestematter of the -offer - 


(3) 28 Ind, Cas. 871; 39M, 462;28 M, L. J. 471; 
18 M. L. T. 76; (1915) M. W. N. 596, 

(4) (1910) 1'O0h. 12; 79 Ld. Ch. 150; 101 L. T, 
885; 74 J, P, 21; 54 8. J. 80; 26 T, L R, 61, 
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the Contrast Aot], or (5) by the promisor 
selling’ it to ‘a third party, the sale being 
known to the promisee before’ asseptanas 
as in Dickenson v. Dodds (2), there ia no: 
thing to aseept. In the last ease, if the 
undertaking not to withdraw the offer was not 
a mere nudum pactum buta binding under. 
taking, it may be that the promisee might 
maintain an aetion for damages against the 
promisor, But in this ease the plaintiffs 
made no such elaim against the second 
defendant either in the. Court bəlow or in 
second appeal. So far asthe first defendant 
is aonserned, there is no -agreement the 
spesie performanse of whieh: san be 
elaimed by tbe plaintiffs see Diċkinson 
v. Dodds (2) and Second . Appeal No. 
2594 of 1914.) - a? 

The result is the sseond appeal fails 
and is dismissed’ with eosts of the first 
defendant (first respondent). . 3 

IN Seconnp Appeat No. 315 cr 1920. . 
“It is soneeded that this sssond ‘appeal 
follows the result of Second Appeal No. 
314 of 1920 and is diemisced with, spats 
of the plaintiff (frst respondent). 

M. 0, P. O : 

J. P. F 
Appeal dismissed, 

t5) (1878) 7 Ch. D. 868; 47 L. J. Ch, 463; 88 L.T, 
481; 26 W. R. 607. = 


LAHORE HIGH'OOURT, 
Szconp OYL APPEAL No. 1718 or 1920. 
November 2, 1921. 
Present :—Mr, Justice Seoté- Smith. . ,. 
DIWAN SINGH AND OTBERS—PLAINTIFF8— 
_ APPELLANTS 3 
É VSTsUs — 
SHAM DAS—DarerDANT—HESPONDENT, 
Limitation Act (IX of 1908), s. 10, Sch, 1, Arts, 134, 
144—Alienation by mahant—Suwit for possession— 
Limitation, 


A suit to set aside an- alienation by a mahant of 
ordinary wakf property. gifted for general pious or 
religious purposes, is governed by Article 144 and 
not by Article 184 of Schedule 1 to the- ‘Limitation 
Aot; [p. 724, col, 1.) < 


Z j 


l — Edwards v. West (5); Of. Sestion 56 of ~ 


+ 


~ 
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Article 184 of the Limitation Act is controlled by 
Section 10 of the same Act, and refers to cases of 
specific trust and property “conveyed on -trust.” 
[p. 723, col, 2.) = 

A Hindu or Muhammadan may “convey in trust” 
2 specific property to a particular individual for a 
Bpecific and definite purpose when the person to 
whom the legal ownership is transferred would 


become a trustee in the specific sense of the term. . 


“Conveyed in trust” is, however, hardly the right 
expression to apply to gifts of lands or other prop- 
erty for the general purposes ofa Hindu religious 
or pious institution. [p. 724, col. 1.] 


Vidya Varuthi Thirtha Swamigal v. Balusamt 
Ajjyar, 65 Ind. Cas. 16]; 41 M. L. J. 346; (1921) M. 
W. N, 469; 44 M. 881;3 U. P. L. BR. :P. ©.) 62; 15 
L. W. 78; 80 M. L. T. 66 (P. C. 4 followed. 

Zafar Ali v. Kishen Ghand, 51 Ind. Cas. 793; 99 P, 
R. 1919, distinguished, 


Sesond appeal from a desrea of the 
Distrist Judge, Amritsar., dated ibe 13th 
May 1920, modifying that of the Mansif, 
“ie Glass, Amritsar, datod the 29th August 

Bakshi Tek Ohand, for the Appellant. 
` Pandit Shes Narain, R. B, for the Re. 
spondent, 


JUDGMENT,—Diwan Singh and othera 
brought the suit, ont of whieh the prasent 
sesond appeal arises, for possession of eertain 
property whieh they alleged to be wagf and 
fo pertain’ fo a religious institution, and 
whieh they said had wrongly been alienated 
by a previcns Mahant Amar Singh. The 
First Court decreed the whole slaim, bat the 
lower Appellate Oourt held that the suit ag 
regards the agricultural land mortgaged by 
Amar Singh in 1892 was barred by time. 
It aecordingly dismissed the suit aa ‘regards 
that part of the property and the plaintiff; 
have; therefore, filed a second appeal in this 
Oonrt, 

The agricultural land was, as already 
stated, mortgaged in 1842 by Amar Singh 


to Wazir Chand and others, and in 1894 ` 


was further mortgaged by the said mort- 
gagor in favour of the same mortgagses. In 
1296 Amar Singh sold the land to Ganga 
Ram, and Lachhman Das, the father of one 
Sham Das, defendant.respondent, obtained 
a desree for pre-emption, He subsequently 
redeemed fhe mortgages in favour of Wazir 
Chand and others and got physioal possession 


of the land pre-empted on the 13th March ` 


1912, The First Court held thatthe suit as 
` regards this land was within time- under 


— 
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Artisle 134 of the Indian Limitation Act .as 
it was brought within 12 years of the date 
on whioh the pre emptor obtained asinal 
possession. The lower Appellate Oourt, 
holding that the terminus a quo was the date 
of the transfer and not the date of transferee’s - 
getting possession, was of opinion that the 
euit was barred by time and passed the order . 
from whish the present appeal has baan - 
lodged; 

Counsel on both sides admit that there is.a - 
eorfliet of authority in the desisions of other - 
High Courts as to whether, in a suit brought 
under Artisle 134 of the indian Limitat:on 
Ast, time rans from the date of the transfer 
or from the date upon whieh the transferee 
gats possession of the property. They also 
admit that the sase reported as Zafar Ali 
vy Kishen Chand (1) dogs not deside tha 
question, Tho point, howsver, has not been 


‘argued before me, basause Mr, : Tek Ohand 


on behalf of the appellants has sited a regané 


-judgmentof the Privy Counsil’ as authority 


for the proposition that the :present suit is . 
not governed by Artiole 184 of the Indian 
Limitation Aet and that it is governed by 
Artiola 144 thereof, and that tha presant enit, 
having basn brought within 12 years of the 
date upon whieh the transferee got posses. 
sion, is' within time. The sase referred to by 
him is that of Vidya Varutht .Thirtha 
Swamigal y. Balusamt Ayyar (2). Ina that 
ease their Lordships held as followa;:— 
“astion 10 sontrols Artisle 134 of the 
Limitation Ast of 1903, and gives the elne 
to- the ` meaning and applisability of that 
Actiele, It olearly shows that the Article 
refera to eases of specifis trust and relates 
to property conveyed in trust,’ Neither 
uuder the Hindu Law nor in the Mubamma- 
dan system is any property ‘sonvayed’ to 


` a shebatét or a mutawallt, in the aase of. a 
` dedisation, nor is any property vested in him. 


Whatever property he holds for the idol or 
the institution he holds as manager . with 
certain benefisisl interest regulated by 
sustom and usage. Prima facie, an aliena- 
tion by the manager or superior, by whatever 
name ealled, of a Hindu or Muhammadan 
pious institution sannot be treated as the 
aet of a ‘trustees’ to whom property has 


(2) 65 Ind. Cas, 16L 41M. L J. 348; (1921) M, 
W, N. 449; 44 M 831; 3 U. PL. R. (P. 0.) 62; 16 
L. W, 73; 80 M, L, T, 66 (P. O.). Sa 
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been ‘ sonveyed in trust’ and who by virtue 
. thereof has the eapasity vested in him whieh 


is possessed by a trastee’in the English ` 


Law. Of eourse, a Hindu or Mubammadan 
may ‘ convey in trast’ a spesifie property toa 
| partioular individual for a speeifie and definite 
purpose, and plase himself expressly under 
the English Law, when the person to whon 
the legal. ownership is transferred would 
hesome a trustee in the spesiis sense of the 
: term, ‘Conveyed in trust’ is, however, hardly 
- the. right expression to apply to gifts of 
„lands. or -other property for the general 
purposes, of g Hindu religioza or pious in. 
..atitution, . There ie, under the Hindu and 
Muhammadan Law, a distinetion between a 
. spesifis. trust and a trust for general pious or 
. religioua purposes,” 

“The nature of the institution to whieh 
the .property in the present suit is. said 
< to pertain appears to be of the..same kind 
as those dissuesed by their Lordships of 
“the. Privy Counsil, and in.aesordanse with 
this authority, I think, it must be held that 
the present suit is not governed by Artiale 
.134-of.the Indian Limitation. Ast Pandit 
-Sheo-Narain has not attempted to argue. the 
. point. - He has pointed ont that.it.was 
assumed in- the lower Courts that the prop- 
„erty .in dispute was conveyed in trast 
within -the meaning of Artisle 134, He 
: suggests. that there might be. an. enquiry 

as to. whether there was any spesifie tract 
of the. property in dispute for any speeilic 
„purpose eneh .as the Aitisle, in sasordance 
with the desision of their Lordshipe, 
refers to, The plaintiffs, however, in the 
Trial Court said that the property - was 
| wokf.and .was attached to a. gurdwara for 
--¢the .ordinary purposes of fhe gurdwara. 
c There . was po allegation by them of. a 
, ppesifie trust of any sort and the defend- 
- gut-respondent never made any sueh allega- 
-tion. His-defenee was that the _ property 
„was private. property of Amar Singh, the 
previous manager. I, therefore, see no rearon 
..to order „any further enquiry upon the 
points. suggested by Pandit Sheo Narain. 
` The -Priyy, Counsil ease ie, in my opinion, 
-on ..all fours with the present one, and 
_.J, therefore, hold that this -suit is not 

governed by Artisle 134 of the Indian 
Limitation Aet, and that so.far as the 
_ alienation of the. agrioultutal Jand is son- 
geruea it is within time, 


There is a, aynsarrent fiading.. by, the 
Courts: bslow -that the property in anitis 
wakf and this finding is. eonelusive, there ra- 
main -for. decision the qnestions raised by 


- Sham, Das, defendant,.in grounds 7:.and_ 3 


of hia appeal...to -the lowar Appellate Conrt. 


- Tassept the appsal and sattiag aside ths order 


of the lower Appellate Oourt remind, the 


9386. thereto, for re-desision on. the ramaining 
points. : Semp ia -tbis Coazt wilt ba. rə- 


fanded and -obhar aozas. will ba- ex8» ta 


. the, eause, 


N. U. 
Appeal acespte k. 


‘ALLAHABAD HIGH OOUJRT. 

Saooxp O:yia Apresa N3. 55 Lor 1920, - 
January 13, 1922 
Present:—Mr, Justias Gokal Prasad and 
- Mr, Jnatioa Stuart. 
BHUP SINGH—Dersnxpant— 
< APPELLANT i 
versus 
JHAMMAN SINGH aap orfess—Poatnrizrs 


~~ RE PONDENTS. 

Hindu Law—Lègal necessity--Simple money-bond 
executed by female owner—Decree-~—Enecution— Life- 
interest liable to sale—No question of legal neces- 
sity arises. 4 


In execution of a decree obtained on a, simple 
bond executed by a female owner having a limited 
interest, her life-interest only is liable to be sold 


.and in such a case no question of legal. necessity 


arises ax the bond being a simple one. there, ig; no 
charge on the property. [p. 725, col. 2 ] 


Seeond appeal against a deeree of the 
Sesond. Additional Distriet Judge, Aligarh, 


. who reversed that of the First Court. 


. Mr. Pannalal, for the Appellant. 

Mr, rearey Lal Banerjee, for, the- Respond: 
ents, 

JUDGMENT.—This appeal. arises _ont of 
a suit for a deolaration that aertain prope 
erty in possession of the defendants is liable 
to sale in execution of. a desree whieh the 
Plaintiffs obtained against ane. Musammaé 
Durga. Kunwar. It appears that Uusammat 
Durga Kunwar was the daaghter of. one 
Bhagirath Singh, Durga Kunwar had two 
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sone,’ Ram Singh and ‘Bhup Singh, She 
susseeded: to the property after the death 
of her’ father and on fhe 15th of Ostober 
1914 Darga. Kunwar and Ram Singh exesuted 
a simple bond in favour of the plaintiffs- 
respondents;: Joamman Singh and others, 


At that time the present appellant, Bhup 


Singh, the: .sceond son of Darga Kunwar, 
was: a minor, 
then-sued on their simple bond.. The suit ` 
was ‘against Darga Kunwar alone as Ran: - 
Singh -had died in the interval, and on the > 
27th of May 1918 they obtsined a simple - 
money-desree against Musammat Durga - 
Kunwar. On the 15th of August 1918: 
before-they had put their desree. into- 
exeeution Durga. Kunwar surrendered her 


life: interest in tha property. in dispute-» 
her son, the ‘appella.t Bhup Singh. After» 
this, attaohment of the property in dispate-: 
was made in exesution of tie deeree of’ 


Jhamman Singh and others. -Bhup Singh 
objested to the attachment on-the ground.- 
that- the property was his and on the 15th: 
of February -1919 he gotan order releasing .- 
the -property from the attashmant. 


deeree-holders respondents fora deslaration: 
that the property was 
exeeation of their desree. 


only aonld be sold, that.he was in posees- 
sion, that the deed of relinquishmsnt exeouted 
by .Musammat Darga Kunwar was. not col. 


lusive and fistitions, that the attachment-- 
took plase after the transfer in favour of - 


the defendant was made, and that the 
plaintiffs had no right to get the property - 


sold. The Trial Court same to the eonelusion -+ 


that the assignment by Musimmat Darga - 


Kunwar of her rights in the property was - 


made to assist Ler in defrauding her 
ereditors. It went on 
assignment in question was fistitious, eol- 
lusive and fraudulent, It also found that. 
the bond was not exesuted for legal 


nescasity. In the result it gave a deeree 


to. the effect that the life interest of Durga . 


Kunwar could be sold and the sale would, 
therefore, bə inoperative after her death. 
Both parties appealed. Durga Kuowar died 
during the pendenoy of the appeals and 
the defendant had his appeal dismissed. 
The p-airtiffs’ appeal, however, eame to a 
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The plaintiffs-respondents ; 


The > 
present suit has now been brought by the - 


liable to sale in - 
The-defenoe raised - 
- by Bhup Singh was, that Darga Kunwar - 
had only a life interest and her-.life interest - 


to hold that the. 
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hearing and the laarned Jnadge.of the Court 
below agreed with the fiading of the First 
Court that the surrender of her estate by 
Musammat Durga Kunwar in favour of 
Bhup Singh was fietitious, He, however, 
went on to hold that the simple bond 
was exeented in order to pay off a mort» 
gage and for legal expenses and in the 
absense of any rebutting evidenca he held 
that it was exeeuted for legal neesessity and 
the -deeree on it was, therefore, binding on 
the estate. In our opinion the question 
of legal neeessity was totally irrelevant 
to the desision of this esse. The bond 
in this ease did not purport to ereate a 
eharge on the property and no question 
of -legal neeessity arose, Oa the finding 
of the Court below that the surrender to 
Bhup Singh was a fiatitions one, or, in other 
words, that it had not taken plasa, the 
life intersst of Musammat vurga Kaowar 
was. the only interest liable to be sold in 
exesution of the plaintiffs-respondente’ deoree, 
In our. opinion the odnsideration whieh the 
learned Judge applied towarda ths question 
of legal nesessity was not required. That ' 
question is foreign to the present suit. In 
our opinion the desision of ths lower 
Appallate Court was ineorreet. We, there- 
fore, eet it aside and restore the deeree 
of the Court of First instanse, but in the 
pesuliar sircumstanses of the oase we make 
no order a3 to eoats of this litigation. 
a. Pe 
Appeal allowed. 


zee 


LAHORE HiGd COURT, 
Ssoonp Uvik APPRar No, 2929 or 1918. 
Desember 22, 1921. 
Present :—Mr, Justise Broadway and 
Mr. Justise Martinaau. 
WALI AND ANOFHEH— PLAINTIFF — 
APPRLLANTS 
veraus 
MUHAMMAD, HARIR AND LeGaL REPRESEATA- 
myg o-*- BHAI KHAN, DROSAKED 
ANC OTHERS — DEFENDANTS — RESPONDENTA. 
Shamilat—Abandonment of khewat land—Abandon- 
ment of shamilat. 
Rights in shaméilat lands are independent rights, 


“ for instance, & sale of a khewal holding without 


any reference to the shamilat would not result in: 
the conveyance of the shamtlat Similarly, abandon. 
ment of rights in a proprietary holding does not 
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‘necessarily-amount to abandonment of rights in the 


shamilat. [p.7 6, col 2.] 
Mirza v. Kahan Singh, 52 Ind. Cas. 539; 96 P. R, 


19:9, distingnished, 


INDIAN OASES, 


In a suitfor a declaration that certain common’ 


- lands are divisible between the parties an abate- 
ment of the suit affecting one of the sharers would 
result. in an abatement against all, [p. 726, col. z ] 

Hadu v. Lala, 41 Ind, ‘Cas. 951: 41 P, R. 19 6; 15 
P, L. R, 1914; 16 P, W. R. 1914, referred to, 


Sesond appeal from a deoree of the Distriet 
Judge, Shahpur, at Sargodha, dated the 25th 
June 1918, affirming that of the Bubordi- 
nate Judge, Second Class, Sargodha, dated 
the “21nt June 1917. 

“Mr, Nanak Chand, for the Appellant, 

‘Dr, Nand Lal, for the Reepondenta, 
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tion to: Hadu v. Lala (1) a -eaee. in which 
it was held that in a snit in whioh the 
shares cf the parties ina joint property had 
to be determined, the Cocrt must have all the 
shares before it, and that if one of the sharers 
had died witbout his legal reprerevtative 
being brought on to the resord within time, 
the appeal abated in its entirety. The 
fasts of that sase are not, however, olear 
from the report, bat if seems to bava 
been a suit for a deoelaration that eertain 
sommon lands were divisible between the 
parties and in sush esse there san be no 


- doubt that an abatement affeating one of 


JUODGMENT,—This appeal has’ arisen - 
ont of a anit bronght by the plaintiffs. - 


appellants against the defendants-reapon- 
dents for a deslaration that they were the 
owners of certain shamtlat lands situated 
in village Jara; the original owners of the 
same having left the village as far: bask 
ag 1856 and abandoned all their’ righta 
therein. Their suit having been dismissed 


` by the Trial Court and an appeal to the : 


District Judge having failed, they have 


some up to this Court in aesond appeal ' 


through Mr. Nanak Chand, 
heard’ Mr. Nand Lal for the respondents. 

‘One of the principal respondents, Bhai 
Khan, has died and the date of hia death 
is gaid to be the 27th May 1919, An 
application to bring hia legal representa- 
tives on to the record was made on the 
18th July 1921, This application is 
obviously mueh delayed and the reason 
. for this delay is stated by Mr. Nanak 
Ghand to be that his elients were unaware 
of Bhai Khan’s desth. The reason for 
their -want of knowledge is stated to be 
that Bhai Khan and the plaintiffs appel- 
lants lived in different villages ata dis. 
tanse of abont nine miles apart, and that, 
therefore, it was impossible for the appel- 
lants to keep in foush with the respon- 
dents, 


and we have 


_ shamilat, 


— 


Seeing that the respondents are ` 


only six in number, weare not prepared to - 


agoept this as a enfiisient sause, and hold 
that the appeal has abated against’ Bhai 
Khan. 

It was next sontended by Mr, Nand Lal 
that the appeal had abated in. toto on the 
ground that the interests of all the respond- 
ents were indivisible, He drew our atten- 


the sharers would result in an abatement 
against all. In the: present sase, we are. 
unable to ase that it is neaessary to deter. 
mine the/sbares of the parties and to that 
extent Hadu v. Lala (1) may be distingu- 
ished. Asat present advised, we do not think 
that the appeal has abated in its entirety. 

Turning to the merits of fhe:-case, it 
appears to us that the appeal must fail. 
The respondents admittedly abandoned 
their proprietary holding prior to 1855, 
In 1905 that holding was shown to son. 
sist of 33 kanals of land, of whish only: 
8 kanals were culturable, The defendants- - 
respondents denied having abandoned their 
right to the shamilat, and this matter : 
was put inissue in Issue No, 2, whioh is:to 
the following effest:— 

“Have the plaintiffs for that reason been 
in possession of the sorrasponding share 
in shamelat land and ara owners of it, 
ani have the defendants Nos. 1 to 5 given 
up their connection wth 1¢ P”, 

The Trl Oourt beld, and we - think 
correctly, that rights in skamdlat lands are 
independent rights.- A sale of a khewat 
holding without any reference to the shamilat 
would not result in the sonveyanes of the 
This has been repeatedly held 
by this Oourb. Both the Courts have 
gonsurred_in holding that the defendants. 
respondents, although they had abandoned 
their rights in the proprietary holding, 
had not abandoned their. rights in- the 
shamtlat. This ‘is a question. of faet by 
which we are bound in sesond appeal. - 
Mr, Nanak Chand lays stress on Mirza v, 
Kahan Singh (2! in whieh it was held that 

(1) 21 Ind. Cas. 951; 41 P. R. "1915; 15 P, L.R. 


1914; 16 P. W. R, 1914, 
“(27 52-Ind.-Cas, 589; 96 P. R, 1919, 
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the faet of the plaintiffs’ anesstors having 
given up the whole -of their holding and 
quitted the village for good showed that 
they -abandoned all the rights they had 
in the village’ inelading rights in the 
shamilat, The fasts of that oasa are 
different from thoss of the present one and 
it had not in that sase been found by 
the lower Courts-as a faot that the rights 
in” the skamilat had not beeu ‘abandoned, 

‘Finally, Mr. Nanak Ohand osontended 
that the learned Distriet Judge had erred 
in disposing of the question of the appel- 
lants’ title, inasmuch as no argument had 
been addressed to him regarding it, 
In support of this, he has Gled an affidavit 
by Wali, appellant. To this affidavit we 
gannot attash any weight. In all pro- 
bability, the arguments were in English 
and in any ease if the allegations eon: 
tained in the affidavit are orrest, we 
would expest them to be supported by an 
affidavit of Wali’s Oounsel. We, therefore, 
dismiss this appeal with sosts. 

Z. K, 

Appeal dismissed, 


MADRAS HIGH COURT. 
Oivic Reviston Petition No, 839 
cp 1940. 

January 11, 1922, 
Present:—Mr. Justise Speneer 
and Mr, Justico Krishnan. 

J, V. SRINIVASA RAO, MINOR, BY 
FATHER AND NEXT FRIEND J, V, RAN- 
GANATHA ROW—FPLuUNTIFE— 

PETITIONER 
vorsus 
HANUMANTHA RAO end oranrs— 
|. DEFENDANra Responpenre, 

Civil Procedure Code (Act V of 19909), s. 150, O. IX, 
r. 13, applicability of—Transfer of territorial jurisdic- 
» tion from one Court to another—Hx , parte decree, 

application to set aside—Forum, proper, 


Where the territorial jurisdiction of a Court in 
respect of a certain area is transferred to another 
Ooart, the Court to which the jurisdiction is .go 


INDIAN OASES. 


not affest this question, 


"27 


transferred can, under section 150 of the Civil Pros 
cedure Code, entertain an application under Order 
IX, rule 18 of Civil Procedure Code to set aside 
an ex parte decree passed by the former Oourt iu 
a suit concerning the subject-matter within the 
area so transferred. [p 729, col. 1; p 730, col. 1.] 

The expression “the Court by which the decree 
was passed” in Order IX, rule 13 of Civil Procedure 
Code is not so definite and precise as to create 
an exception to the general rule introduced by 
section 160.of the Civil Procedure Code. [p. 729, 
col, 1. 

Per ae J.—Section 150, Civil Procedure 
Code, is an enabling provision which prescribes 
what is to be done, in the ordinary course, to get 
an ex parte decree set aside. There is nothing 
in the section to restrict the making of an 
application to set aside an es parte decree to the 
Court which passed it. [p. 780, col, L] 

Bellary Press Co, Lid. [Mathura Das v. Venkata 
Rao, 8 Ind. Cas. 7; 21 M, L. J, 820;8 M. L. T. 874; 
(1910) M. W. N. 63), Jaharuddin v. Hart Charan 
Poddar, 22 Ind. Cas. 499; 18 O. W. N. 470, Otta- 
purakkal Thazath Suppi v, Alabi Mashur Koyyanna 
Koya Kunhi Koya, 84 Ind. Cas, 588; 39 M. 907; 3 Ln 
W. 480; 30 M. L. J. 523; 19 M., L, T. 814; (1916) 
IM. W. N. 3:8, Panduranga Mudaliar v, Vythilinga 
Reddi, 80 M. 537; 17 M. U. J. 417; 2 M.L, T. 466, 
Subbiah Naicker v, Ramanathan Chettiar, 22 Ind, 
Cas. 89P; 37 M. 462; 26 M. L, J. 189; (1914) M. W, 
N. 205; 1 L W. 261, Seent Nadan v. Muthuswamy 
Pillai, 53 Ind. Cas. 213; 42 M, 821; 37 M. L. J. 284; 
26 M, L. T. 223; (1919) M. W. N, 640; 111, W. 63, 
Sarangapant v. Narayanasami, 8 M. 667;3 Ind. Dec, 
(N, S.) 339, Paramananda Das v. Mahabeer Dossji, 
20 M. 378; 7 M. L.J, 89; 7 Ind. Dec. (N. s,) 269, 
Karuppan v. Ayyathorai, 9 M. 445; 3 Ind. Dec. (N. s.) 
706 and Sadhu Krishna Aiyar v. Kuppan Ayyangar, 
20 M. 54; 1 M, L. T, 268; 16 M. D. J. 479, considered, 


Petition, urder section 115 of Aot V of 
1503, praying the High Court to revise 
an order, dated the 15th Eeptember 1920 
of the Court of the Dietriet Moneif, 
Anantapur, in J, A. No. 177 of 1990, 
in Original Suit No. 1280 of 1919 on the 
file of the Court of the Distriot Munsif, 
Penukonde, 


FAOTS appear from the judgment. 

Mr, K. Shaayam Atyangar, fcr the Peti- 
tioner.—The Anantapur Conort had no 
jarisdistion to set aside the ex parte deeree. 
It is only the Ponukonda Munsii’s Court whieh 
passed the deereb that could entertain sush 
an application. Seotion - 150, Civil 
Prosedure Code, sannot help the defendant 
owing to the qualifying words, "saye as 
otherwise provided.” That expression limits 
rush applieations by the terms of Order 
IX, rule 18 to the Court whieh passed the 
deeree. The ohange of jurisdistion does 
Analogous osase~ 
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shall appoint a day for proéseding “with th? 
snit, 

Our attention has been drawn to reported ~ 
decisions whieh relate to tke powers `of’ 
Courts other than the Court wtish granted ` 
an iniuneticn to deal with a brêneh” 


where it- is- sought to enfores au injuns- | 
tion or to: review an order’ of Court are - 
helpfal-in soristřuing seetion 150. Jaharuddin - 
yv. Hari Oharan Poddar (1), Bellary’ “Press Oò,- 
Lid. | Mathura Das) v. Venkata Rao (2), 
Ssation 150 applies when ths whole busi- 


neas of 4 Court is’ traneferred to another” thereof: 


Court, as, where the former is-abolisled. - 

Mr. B. Sonayya, for thé  Respondents.—~ 
The ‘words of ‘sestion 150 and Order IX, 
role 13, sboúłd’ ‘be ` liberally construed. 
Total transfer of juriadistion and partial ' 
adjustment of losal areas are alike’ 
eovered ‘by tbe rule. The provisions of 
Order IX, rule 13, are enabling in their” 
nature.’ If the Court whieh passed the 
62 parse deeree grants the prayer to sot 
it- aside it eannot proseed to dispose of 
the “ suit- by’ reason of the ” jurisdietion 
over the ‘subjest matter” being- taken: away: ° 
Cases ` of ‘review ‘petitions are ‘peculiar and” 
sannot be invokéd in the interpretation - 
of -seetion 150 or Order’ IX, rule 13. See 
Ottapiirakkal Thazath Suppi v. Alabi Mashur 
Koyanna Koya Kunhi Koya (3). 


JUDGMENT, 

' Spsncen, J.—Seotion 150, "whieh appeared 
for the first time in. the Oivil Prosedare’ 
Cade of 1908, provides for a Court to whieh - 
tho busiiées ‘of any other Oourt is transferred - 
having the same powers as the Oourt 
from: whieh the business is co trans- 
ferred: But this useful provision is qualified 
by ‘the words ‘save as otherwise provided,” 
and the question in the ease before us is- 
whether the wording of Order IX, rule 13 
of ‘the’ Code of Oivil Prosedure is sueh as 
to take away the power of a Oourt that 
has territorial jartsdistion over the subjest-: 
matter of a suit to set aside an ex parte 
desree passed by another Court that originally 
tried the edit. 

That rule deelares that’ applications to 
set aside ov parte deerees may be made to 
the Court by which the deeree was passed. 
It goes on to -state that on making an order: 
setting aside the ez parte desree the Oourt 


: (1) 22 Ind. Cas- 499; 18 ©. W, N.. 470, 
- (2) 8 Ind. Cas 7; 21 M. L. J. 829; 8 M, L. T, 874; 
(1910) M. W. N. 631. 
(8) 84 Ind. Cas. 58%: 37 M, 907:3 L, W. 430; 30° 
M. L. J, 523; 19 M.-L: T. 8i4 (1916) 1 M.W, N. 
$28, -> =- 


Beliary Fresi: Qo., Lid. | Mathura 
Das} v. Venkata Bao’ (2), Jaharuddin v.” 
Hari: Charan Poddar (1) and Ottapurahkal - 
Thaeath Kuppi’ v. Alab; Mashur Koyama ` 
Koya Kunhi Koya (3), also'to deeisions touh- 
ing similar ‘powers of Oourts to` exesuto™ 
the deerees of other Oonrts:: Panduranga 
Mudaltar v. Vythilinga Reddi -(4), ~ubbiah ` 
Naicker v. Ramanathan ` Ohethar: (5); eens” 
Nadan v, Muthuswamy Pillai (6) and to review” 
the order and desrees of otber: Judgen:'- 
Sarangapunt v, Narayanasamt (7), There is ~ 
alao an authority Paramananda Das y, .Mahae~ 
beer Dossy: (8) for holding that only the - 
Qourt that? passed’ a' desres ean sanation 
agreemerits to give time to a judgment-debtor’ 
under section'557A of the Code of 1882. `- 
The above are merely analogous “eases, and” 
no direst authority on the point before us“has 
been cited,’ 

In mattersof exasntion, the law must now 
be regarded as acttled by the definition of 
the expression “Court whieh passed a deeree” 
in seotion 37 of the Oode of 1908, and by 
the Fall Bensh judgment in Seent Nadan 
v, Muthuswamy Pillai (6). Applisationa to 
get a review of judgment have been peeuli- 
arly restrieted by Order XLVII, rule 2 
permitting them tc be made only to the 
Judge who personally- passed the- deeree 
or mads the order when they are: based 
upon other’ grounds than the disedvary of 
new and important matter or the existense 
of a elerieal or  arithmetieal error, The 
nae of the’ wards “the Oourt granting 
injanetion” was not considered by Srinivasa 
Iyengar, J,, in-Otfapurakkal Thasath Kuppt 
vy. Alabi Mashur Koyanna Kéyx Kunhe 
Koya (3) or“by` Kristindswamy. lyer and 
Munro, JJ., in Beéllary’ Press Oo, Ltd, 
[ Mathura Das] v, Venkata Rao (2) to bo 


(4) 89 M. 557; 17 M. L. J. 417; 2 M. L.-T. 468. 
. (5) 22 Ind: Cas. 899; 37 M. 462; 26 M. L.-J. 189; 
(1914) M. W. N, 295; 1 L. W. 2651. 
(6) 68 Ind. Cas: -218; 42 M. 821; 37 MiL, J." 2845": 
K M. L. T, 223 (1919) M. W. N. 640; 14 Tae 
r. 63. ~, 
(7) 8 M. 567; 3 Ind. Dec. (nN. s.) 889. 
(8) 20 M. 878; 7 M. L. J. 89; 7 Ind, Doc, (x. 8.) ° 


an - 
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BRINIVAGA RAO O. HARUMANTHA RAO, 
an “obstaele toa (Jonrt, to whieh thè general 
brsinesw‘of another Oourt is transferred, feal- 


ing ` with” applisations to enfores injunstions 
through thé powers given them under ses. 


tiond 150‘and 36, the objection ‘in the’ last ` 
namdd desision being only to the «transfer of” 


aii applisation from the -Oourt’ whieh had -` 
express pdwer'to deal-with it, 

The ease thus~ being oneʻof first-impres-- 
sion we” must-put-a reasonable eonstrastion ' 
on: thewords of- the Code.’ Itis-one thing 
to say-that an applieation made tothe Court — 
that -passed --the deeree or order should not” 
be transferred‘ to another Court whieh has 
by transfer-aequired jurisdietion to deal with | 


further: proseedings in the sonnested suit; it~ 


is‘ another thing -to argue-that- where the ` 
whole’-business: of one-Oourt has: been- 
transferred: to another Court, the expression 

“the Oourt by whieh the deeres was passed” is - 
so’definiteand presise as*to“ereate an exdep- - 


tion to thé*general rule-introdueed by seetion ` 


150. jS 

To ‘adopt the ‘lattér argumont isin offset’ 
to’ leave: a‘ defendant:-againsat whom an en ~ 
parte deeree ‘has been” passed ‘by- a- Court,“ 
whieh is’ afterwards abolished, without any - 
remedy béycnd a general right of appeal: 


against: the- final: detreey [ Vide’ Karuppan" 
y. Ayyathorat (9) ‘and Sadhu Krishna Auvar 


y. Kuppan -Ayyangar™(10)),: and section y6 
of the Codé of Vivil Prosedure. 

‘The direetion : at ‘the’ end of this rule that’ 
upon setting: aside ‘an ea-parte-- deerea~ the’ 
Court’ - shill ‘appoint: a-day for proeesading 
with: the suit would be; as my learned 
brother’ pointed out, meaningless if sueh 
appliestion were to-be disposed of by Courts 
whieh had ecaset! to have jurisdietion over the 
suit ‘itself: 

I- would; therefore, plase A liberal eonstrue- 
tion on the wording: of’sestion 150 ‘and `: of- 
Order IK; rule*13 and hold that the Distriet 
Munsif‘of Anantapur had jorisdistion: to deal- 
with this petition, 


‘As to the merits, the serviee of notiee 
of ‘suit’ purported to be by affixture to the. 
onler door of the respondents’ residence, the 
information giyon by ‘his sister being that 
- he’ had gone to a villagain Mysore. The 
statement in his affidavit that he did not 


(9: 9 M.-445; 3 Ind, Deo. (x. 8.) 708: l 
(10) 30 M, 54; I M, L. T, 268; 16 M; L.-J, 479, 
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know till he attended the Taluk offies on. 
27th Mareh 1920 that an ez parie deeree. 
had been passed against him stands uneon- 
tradieted in detail, There appears, thur, to 
have been good reason for ordering the 
ex pariè deeree to be set aside. The siwil 
revision petition ia dismissed with eosta, 

Kriganay, J.—The main question for our 
desision in the revision ` petition ig one of 
Jurisdietion regarding the setting aside of an 
ex parte desree. 

The petitioner befora us, who was the - 
plaintiff in‘ Original Suit No, 1230 of 1919 
on the file of the Distriet Munsit's Court. 
of Panukonda, obtained a deeree against the 
respoudent and others, the desree against- 
him being an ez parte deeree. Subsequently, 
there was’ a re-adjastment of territorial 
jurisdiction between that Court and the- 
Distriat Munsif’s Court of Anantapur as the- 
result of whieh, all’ tte properties ineladed 
inthe deeree were transferred: to the juris- 
dietion of the latter Court, Consequently, the 
respondent applied to that Ocurt to set aside 
the ex parte deeree against him and that 
Oourt ‘has granted hia prayer. The revision. 
is ‘against that order and it has been eon- 
tended before us, that the Penukonda: 
Court, as the’ Court ‘whieh passed the- 
deeree, was tke only Court eompetent to not: 
under Order 1X, rule 13 of the Oode of Civil ` 
Proeedure to set aside the deeres and that” 
the Avdntapur Uourt had no jyrisdietion to ` 
do so. That rule, it is true, authorises- an` 
applieation to the Oonrt that passed the 
desree but the respondent relies upon sestion - 
150 of the Oode of Oivil Procedare as 
extending the power to ast under that” 
role to the Anantapur Court in the present: 
ease, as the whole business of ‘the former. 
Oourt within the losal arsa in whieh the 
suit properties: are situate, hag been trans-. 
ferred to the latter Oourt and he eontends’ 
section 150 applies. 

The petitioner’s Vakil has- put.’ forward’ 
two seontentions to exelude the applieability.; 
of sestion 150 and I shall ; sonsider thoni 
separately, He first argtied that the; 
sestion -applied: only when thé whole: of’ 
the business of- the Court with’ refereneo 
to the whole of: its jurisdietion is trans- 
ferred to another Oourt; or, in othér ‘words, 
when the -Oourt is abolished and. another’ 
is substituted: for it, and not to a ease’ 
of partial adjustment of” juriadietion “ and 
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transfer of.its business with referenss to 
that part alone to another Oonrt. There 
is nothing in ‘the language of the sestion 
which sompela us to put this restriated 
meaning on it: to do so would greatly 
rednee its scope and ueefalness, No 
authority has been sited in favour of the 
restricted oonstrustion, nor is any general 
reason shown in support of it. -On the 
other hand, there is as -mush reason to 


= apply the section to eases of transfer of 


defined losal areas as fo cases of trana- 
- fer of. the whole jurisdiation. .What little 
authority there is on the point, is 
favour of the view I am taking, 
the Full Boneh oasa in Seent | 
Muthyuswamy Pillai (6) there is an observa- 
tion of Ayling, Ja on page 835* whish 
supports it,. where the. learned. Judge says 
` “this seotion Aagation 150-.of. the Oode of 
. Civil Proasdure) eertainly seems to-me .to 
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in | 
for in., 
Nadan v.. 


~ 


- (1922 


Venkata Rao (2). It is euffisient .to say 
that in these eases, the effeet of . seation 
150 of the Code of Civil Prosedure. did 
not arise for desision and they are thus 
of little values in the present ease. On 
the other hand, with. reference to ‘this 
very point, Srinivasa Iyengar, J.,. in his 
judgvient in the Fall Baneh ease in 
Otiapurakkal - Thasoth Kuppi v. 
Mashur Koyanwa Koya Kunht Koya (3) ex- 
presses A olear opinion when he saya that 
“where the. business of one -Court is 
transferred to another, the Court to whioh 
the - bnainess is .s0 transferred may, a L 
think, under seetion. 150, entertain. an 
original applisation ` for 


| arrest under eslause (3), rule 2 of Order 


sover the sage of. transfer of all the. litigations . 


arising out of;a - trast of. country. from 
one. part to another,” 
_ must, therefore, ba overruled. 


„ The next point taken is, that the words 


The first objection . 
. If. it is. kept 


“save as otherwise provided” .in the gestion , 


prevent its applisability to the present 
“sasa, as it is argued that. Order IX, rule 
13, requires that the applieation should 
be made fo the Oourt that passed the 
desree and to no other Court, It does not 
say anything abont other Oourts.and I 
am unable to read if as excluding the 
application of asstion 150. The rula is 
an 6nabling one, whieh praseribes what 
is to be done in. the ordinary eourss, to 
gat an.ex parte decree set aside. It does not 
say that the Court that passed the desres is 
the only Court that oan sət it aside, Nor is 
there anything restristive in the wording, 
No authorities have been 
the presise point before us, by either 
side but the petitioner's Vakil has tried 
to argue by way of- analogy with 
referense to eertain rulings under Order 
XXXIX, rule 2, slause (3) .of the Oode 
of Civil Proosdure, that when. a forum 


ie mentioned in.a rule.aa having authority 
held ` 


to do 8 oortain thing-it must be 

that the jurisdistion of every other forum in 

the matter is exeluded and he sifed the oases 

in Jaharuddin v. Hari Ohuran Poddar (1) 

and Bellary Press Oo., Lid. a Das] v, 
“Page of.42 M, —LEd,].. : 


? 


sited on. 


XXXIX.” That Full Benoh overruled the 
rather extraordinary sontention that, beaanse 
the elause said thatthe Court granting: the 
injanetion may. attash the . properties of 
or. imprison in sivil jail the person guilty 
of disobedianae, even the Appellate Court 
had.no power to take astion under it. 
in mind . 
enabling rules . 


that these are | 
in -whieh there are no. 


Alabi 


aitashment ‘or — 


restristive words as there is, for: example, 


in. Order. XLVI, ralo 2 under- whish 
except in oertain sireumstanees an applica- 


. tion for reviaw oan be made “only tothe Judge 


who passed the deeree or order” there is no 
difieulty in holding that the Court, 
given the same powers as tha Oourt men- 
tioned in the rules, ae, 
Appellate Court or.a Court to whieh 
the former Oourt’s business has been 
transferred under seation 150 of the Code 
of Oivil Procedure oan itself . exersise 
those powers. To hold otherwise will be, 
in my opinion, entirely erroneous and will 
defeat the very object of the Lagiaslature 
in extending aush powers. 


I have not referred to sestion 37 of the 


Code or to eases under it, for they all refer to 
proseedings in exesution. 

I agree with my learned: brother that the 
sontention that the Anantapur Oourt had no 
jurisdistion, must be overruled, 

The objestions taken to the order of the 
lower Court onthe merits are equally unten- 
able, 


for. example, an. 


It is slear from the record that the 


defendant was not duly served and that his 


application is within time as he has sworn 
in his affidavit that he was- not aware of 


‘the suit or of the afixture of the summons 
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at hia residenge or of the existenoe of the.ex 
parte desree till the 27th Marah, some 12 
day before bis applisation. The matter 
was tried on affidavita, no appliation being 
made to take evidense orto eross-examine 
the defendant, The plain'iff fled no affidavit 
himself but he left it to his Vakil to file an 
argumentative statement merely alleging that 
the defendants’ ‘affidavit sould not be true, 


In these siroumstanses, the Distriet Munsif 


sannot be said to have asted irregularly or 
even wrongly in setting aside the ex parte 
deorece, 
“1 agree that the sivil revision petition 
fails and must be dismissed with costs. 
M. O, P, 
TP; Petition dismissed. 
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LAHORE HIGH COURT, 
Miscentangoos Ssoonp OIVII. APPEAL 
No. 2709 or 1917. 

November 19, 1921, 
Present:—Mr, Justias LeRossignol and 
Mr, Justice Campbell, 

GOKAL CHAND—Jopament-Desptror— 
APPELLART 

j versus. 
Tae Kiem or HUKAM CHAND-NATHU 
MAL of FEROZBPORE—Dxrcree-Honper 


— RESPONDENT., 
` Hindu Lew—Joint family—Separation—Separating 


. member specially tramel at family empense—Liability - 


to satisfy decree against family property. 


Where a decree is granted against the property 


- of a joint Hindu family including the separate prop. > 


- erty ofa particular member of the family which, 
being the result of some special training acquired 
at the expense of the .joint family, is also declared 
family property, and that member subsequently 
quits the family, the only property of his that is 
liable for the satisfaction of the decree is his share 
in the joint family property and his separate prop- 
erty such as it was on the date on which he quitted 


the family. His property acquried after he quitted . 


thé family is not liable for the satisfaction of the 
decree. l 


Missellansons sesond appeal from an order . 
of the Senior Subordinate Judge, Ferozepore, ` 


dated-the 15th July 1917. 
Bakhshi Tet Ohand, for the Appellant. 
Mr. Ohiman Lal Gulati, for Mr.- Bir; Lal, 

for the Respondent, 


JUDGMENT.—This appeal arises out of 
the exeention of a desree against appellant 
and others, in whioh the separate property of 
appellant was made liable as being a part 
of the joint family property, 

The main question in the appeal is, whe- 
ther the separate property ofa member of 
a jo'nt Hinda. family whose-separate prop- 
erty has been deslared to be joint family 
property for the satisfastion of a deorea 
remains joint family property for that limited 
purpose after he has quitted the family, 

The Court below has refused to deside 
whether in faot the appellant: has quitted 
the family on the ground: that, whether he 
bas or has not, his separate property remaing 
liable to aatisfy the desree until the deorse 
has been completely discharged. 

. With this proposition we sannot agree 
No doubt, it seems strange that a monies 
of.a Hindu family who has sesured s spesial 
training -at the expense of that family should 


- by quitting. it beable to avoid liability for 


a- deeree against that family property, but 
this is not the only anomaly in Hindu Law. 

. Tha deoree under oonsideration is against 
the, joint family property, insluding the 
separate property .of a eertain member of the 
Joint family. it follows that when that 
member quits the family, all of hig property 
that remains liable for the satiefaction of 
the desree is (1) his share.in.the joint family 
property, (2) Thia separate property 
sueh as it was up to the date on whish he 
quitted the family, This separate property 
acquired after he quitted the family ig nst, and 
never was, joint family property. 


Another abjestion by the aprellant ig 
that in this Oourt’s decree there ig no 
mention of interest, but this Ooart’s deorse 


: affirmed the first Court’s desree and merely 


specified in addition what proport 

liable to satisfy the decree. pence une 
The Court below must deoide the appel. 

lant’s objection that he has separated from 

the family. We.note that in the original 

suit a similar cbjestion was put forward In 


: argument ond at that time no definite datg 


of separation. could be asserted but the 
appellant may be able to show that he ga. 
parated at sonie date later than the original 


. Suit, 


. We assordingly accept the appeal and. 
remand the ease for the daesision of the 
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above’ noted:-point if it is still pressed by the 
appellant. - 
Costs-to-follow final event. 
H.-H. 
Appeal accepted, 


Te 


MADRAS HIGH COURT. 
O1vit Revision Partion No. 750 or 
1929. 
Desember 22, 1621, 
Present:—Mr. Juaties Devadoas, 
YAGNASAMI IYER alias 
AYYAVAYYAR— PETITIONER 
tersus : 
K. OHIDAMBARANATHA MUDAL AB 
: wae RESPONDENT. 

Civil Procedure Code (Act V of 1908), s 115, 
Or XŽI, r. 94~Sale certificate, amendment of, without 
notice to judginent-debtor, legality of—Revision—-High2 
Court, discretion of, where no prejudice caused to judger 
ment-debtor— Limitation, 


The amendment of a sale certificate- at the: ine 
stande-of an auction-purchaser without notice to thet 
jadgment-debtor isa material irregularity in pro." 
cedure. [p, 733, col. 2.] 

Ajant Singh v. Sundar Mall [F, T. Christien], 16 
Ind: Oas-567: 17 O. W. N. 862'at p, 863; Ram-Nath’ 
Maity v. Rudra Mahanti, 21 Ind. Cas, 409; 18 0. L. JÈ 
142-and Jaydhari Dasya v, Rasik Lal Sikdav, 24 Ind,: 
Oas. 694, referred to.” 

Where, however, the irregularity has not prejudic. 
ed the judgment-debtor, a High Uourt will not inter- 
fere with the.order in -revision under section 115, - 
Civil Procedure Code, [p. 184, col. ?,] 

It is in the discretion of a High Court, in proper 
cases, to excuse the delay in presenting a revision 
petition after 90 days from the date of the lower- 
Court’s order. [p. 783, col. 1.] 

Petition, under sestion 115 of Aset V ot- 
1908 and section 107 of the Government 
of- India Ast, praying the High Court to 
revise an order of the Court of the. 
Subordinate Judge, Mayavaram, i in Exesu: 
tion . Appeal No. 369 of 1919, in Execution: 
Petition No. 202 of 1918, in Original Suit 
No. 28 of 1915, dated: the lith November 
1919, 

FAOTS:appear from-the judgment. 

Mr, Muthiah ‘Mudaliar, fos: the - Responds! 
ent, took’. the- preliminary .dbjeetions, (1). - 
that. tho revision petition. was - barred : ag: 
it was: prerented: considerably. after 90: 
days 'from- the date-of the lower Ovdurt's:: 
crder, and“ (2):' that: the ‘matter was: ras 
judicota by reason of the High Conri’ai 
‘order in the: prior” appeal: and revision 
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Petition, Civil’ Missellaneous Appeal-No, 370 
of ‘1919 and Civil Revision Petition No, 240. 
of 1920 [Yagnasamt Ayyar v, Ohidambaranatha- 
Mu7alzar (1)}. 

Though there was no noties of amend», 


‘ment of sale eertifoate to the ~judgment-. 


debtor, by inelusion-of more items, the ‘actual: 
eondnot’ of the sale has not saused any. 
prejudies’ to the judgement-debtor as ‘thes 
Samudayam rights appurtenant. to ther 
properties were also sold, 

Mr, T. Ri Vencatrama Sastry, for the. 
Petitioner.—The delay was due to petitioner's. 
having bona fide eondusted other proecedings, 
It aould be exensed by the High Court. 

QOivil Miseellaneous Appeal No. 370 of 
1919 was: against.another order. There is 
no res judtccta, 

The want of notiee isa material irregularity 
and vitiates tł e amendmert order: Ajant Singh 
V. Sundar Mull [F. T, Ohristien (2), Ram 
Nath Matty v. Rudra Mahanti (3). 

JUDGMENT.—This is an applieation nader 
sestion 115, Civil Prosedure Code, to revise 
the order of the Subordinate. Judge of 
Mayavaram, dated llth Novermbar 1919, 
direoting an amendment of the sale oer- 
tifieste by inslading sartain proporties said 
to have been sold in suction. 

Mr, Muthiah Modaliar on behalf of the. 
respondent raises two preliminary objeations 
to the hearing of the petition. (1) It ig 
203 days ont of time, and (2) the matter 
in dispute was disposed of by a Baneh of 
this Court by the order on Civil Missellaneous 
Appeal No. 370 of 1919 and Civil Revision 
Petition No. 240 of 1920 [Yagnasamt Ayyar 
y. Chidambaranatha Mudalier (1) , 

Mr. Venkatarama Sastri for the peti- 
tidner argues that his elient was pursuing . 
his remedy in another proseeding, that there . 
was no délay in the prosesution of that. 
remedy, that this being a revision petition 
the period of limitation is only a rele of* 
Court and (delay?) sould be exoused for pro- 
per’ reasons and that the ‘order on Civil] Miget: 
sellaneous Appeal! 'No.- 370 cf 1919° and? 
Civil. Revision Petition No. 2:0 of 19:0: 
f Yognasamt Ayyor v Ohidembaranaka Muda-z 
liar (4)] is not res ;udicata. 


(1 61 Ind. Cas. 901; 13 L W'15, 

16 Ind. Cas. 567; 17 O. W.N. 
863 

(3) 2l Ind. Cas, 40°; 18 0, L. J 142, 


E62 at p,- 
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Tho fasts of the case are -that oertain 


“jlema of, property .were sold by Court and | 


on lOth November 1919 tbe auation- purehaser 


presented an: application for amendment . 


of -tbe sale.certifieate by the inslasion ot 
eortain items whieh he said were left out 
by oversight and that they should be inalnd- 
ed in the. sale-certifisate. 


the applieation of the auetion-purehacer to 
the judgment-debtor, ordered on llth Novem- 
ber 1919 that the assle-eertifieate shonid 
be amended as prayed for. 


purehaser on 5th Desember 1919. On 17th 


Desember 1919 the petitioner presented the ... 


said Oivil Miseellaneous: Appeal,-No. 370 of 
1919 to the High Opurt whieh was dis. 
posed of on 7th. September, 1920. The High 
- Court. held that no appeal lay, and, as 
there was no, question of. jurisdistion in- 
_ volved. in the,,case,- there: was no ..graund 
for interferenae under sestion 115 There- 
upon the petitioner.. presented this Oivil 


Revision Petition. on. 20th . September. 1920, - 


‘Henee- the -delay.of-303.days, - Though- the 
High Oonrt, as a rule, doe: not entertain 
. reyision petitions after. three months, in 
„propor oases fhe, diseretion of. the Court 
-eould very well .be..exereised in exensing 
--the- delay. I-shonld be most relustant- to 
, oxeuss a long delay on the part of the 
_ilitigant,,.in ordinary . oaces.. Bat- in „this 
ase the petitioner asted. on the advieesof 


- one-of-the recognised leaders of -the Bar - 


_.a8. to the course he should pursue, . whieh 
, course. ib. was, fonnd afterwards,.to ,be.:in- 
effectual, QOn:.further advise. be.. has. pres 
.ferred this petition,- Without expressing an 
«Opinion .as to the di-posal of.. the -petition 
On, this . preliminary point, , I „heard --the 
.-ease on the merits in order to.see whether 
this is a fit ease in which I should exer. 
_eiso my diseretion. in exeusing the delay, 
Withont intending to establish a presedent 
I hold this is a fit. ease .in whieh ; .the 
delay sould be exeused and the petition 
should be disposed.of on the merits. 

Mr. Muthiah Mndaliar’s sasond .prelimi- 
nary objestion is not tenable . The said 
Civil Miseellaneous , Appeal No. 370 of 1919 

. and Civil Reyision Petition No. 2:0 | of 


1920 [Yegnasamz Ayyar v. Ohidambaranatha © 


_ Mudaliar (1)] were against the order of the 
Sth-jDecember. and thongh gronnd No, 6 of 


The Subordinate | 
Judge of Mayavaram, withont giving noties of . 


Tha property |. 
was ordered to be delivered to the auetion- . 


the -said Civil Miseellandoua Appsal refers 
to the subjest-matter of the persent som- 
plaint, I eannot bring myrelf to hold that 
the matter ia res judicata, 
-Coming to the merits of the . ease, : I 
find that the Subordinate Judge of Maya- 
varam ordered amendment of the zalo- 
eerlificate on 10th November 1919 withont 
notiss to the judgment-debtor, He has 
simply written the word ‘add’ on the 
..sPplisation of the auetion parehaser and 
the sale-sertifieate was aseordingly amended 
by the inelusion of aonsiderable property, 
It may be that the. Subordinate Judge 
thought that there was no use in giving 
notiee to the judgment-debtor as he sould not 
possibly raise. any valid objéstion to the 
amendment. Bat whatever might he the 
result of an objection by the judgment- 
debtor, to quote .tbe words of the learned 
Judge of the Caleutta High Oonrt in Aajnt 
Singh v. Sundar. Mall [Fi T, Ohrisiien} (2), i 
ia an elementary,role of univeraal appliestion 
and founded upon plainest “prinsipies . of 
justice that a judisial order whieh may 
,possibly affeet or | prejudies any party 
-eannot be finally made unless he has been 
. afforded an opportunity to be heard.” 
Vide also Ram Nath Matty v. Rudra Mahantt 
(3). It was. the duty of the Subordinate 
Judge to have given notiee of the austion- 
; porehacer'’s applieation _ to. the _judgment. 
_debtor, especislly in a ease where amend- 
- ment is sought to .be made cf pa rele 
certificate, whish, as their L:-rdships of 
=" the: Privy Courcil observe, is a solemn 
.. daenment, and, ould nat, sarily be impugned 
and I think he has aeted with material 
irregularity. in rot giving to the jadgment. 
debtor notiee ot the azction- porebaser’s applic 
eation of the 10th November 1919 wherein 
he prayed that the sale sertifieate be amend. 
. ed by, the addition of eertain items of 
Samndayam. property: Vids Ja ) 
v. Rastk Lal Sikdar (4). anara Dasa 
The next question is, what orde 
be passed on this. petition? In — 
deside that, I went into the faota of the 
ease and I am satisfied that no injusties 
has been done to the judgment debtor by 
‘the want. of, noties. The properties of “the 
judgment-debtor were ordered to be sold 
in nine.Jote, The sale proslamation shows 


(4) 24 Ind, Cas, 694, 
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that some of the items had as appurte- 
nant to them sertain Samadayam rights, 
Lots Nos. 1 to 3 were sold. As the sale was 
held of those lots’in aseordanes with the 
list prepared and the sale-proslamation, 
it eannot be contended that the Samudayam 
righta whioh are ‘appurtenant tothe ssid 
items have not been sold. It may be that, 
in’ -oertain oases, 
are separately sold, but, when ‘the Oourt 
proseeds bo - sell- these rights 
appurtenant to some ‘items, it sannot, with 
‘any show of reason, bs sontended that 
the rights appurtenant were -not:sold or 


that ‘the Court intended to -sell the items : 


without ‘the appurtenanees, The petitioner 
' presented a petition to’ the Subordinate Judge 
of Mayavaram-on 2nd Desember 1919 whero- 
in he ~stated that the Samudayam property 


was not purehased by the auotion-rpurshas- : 


pr-as:it -had not been sold in: anetion 
and also stated’ that it was not published 


in the said proclamation’ and that- the - 
said property, would be sold in austion 
together with thb village Samudayam, “The - 


last statement -is >olearly an incorrenh 
one, for the eale-proslamation does men. 
tion the Samudayam properties as appur- 
tenant to the main items of ‘property to ‘be 
sold, Evidently when this petition was heard 
by the Snub-Judge'on 5th December 1919, 
the Vakil, who appeared for the petitioner, 
sould not very ‘well sustain the allega- 
tion that the Samudayam property was 
not sold; that is the reason why the 


Subordinate Judge of Mayavaram in his - 


judgment, dated 5th Desember 1919, makes 
no referense to the allegation that the 
Samudayam properties were not sold 
austion, He deals with the other objes- 
tions raised by the petitioner. I, therefore, 
geome to the-sonelusion that the petitioner 
gave up this contention as hopeless, and 
that is the: reason why no applieation 
was made to the High’ Oourt “against 
the order for amendment of ‘the sale 
scrtifieate. The matter is more than two 
years: old and very probably other 
persons have acquired rights under the 
guetion-purshaser and no ‘good purpose 
will be served by reversing the order of the 
Subordinate Judge on lith November 1929 
and diresting-him to re-hear the patition after 
giving motise to the petitioner. No injustice 
has been eaused by the material irregularity 
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the -Samudayam righte - 


aN ` 


in: 


‘Subordinate Judge, 


- {1992 
in the disposal of the respondent’a patition 
on llth November 1919, and [ do not think 


it would be proper to interfere with the order 
passed so far baok as 1th November 


“1919, The petition is, therefore, dismiss: 


ed with sosts. 
M, O. P, 


hi 


Petition dismissed, ' 


LAHORE HIGH COURT. 
Seoonp Orvin Apesat No, 949 ov 1917, 
Ostober 26, 1921, 
` Present: —Mr. Justise Broadway and 
Mr. Justias Abdal Qadir. 
Musammat JUGLO—Derenpanr—APPELLANT 
cersus 
ABDUL SALAM—Puaintire — RESPONDENT, 
Vendor and purchaser—Oadveat emptor—Purchasen 

failing to: make enquiries—Defective title—Rarnest 
money, recovery of. 


Plaintiff made the highest bid at an auction for 
certain property -and paid one-tenth of the pur- 
chase-money. He subsequently discovered that the 
property was involved in litigation and filed a anit 
to recover the amount paid by him It was found 
that the sale had been duly. notified and that in 
the conditions of sale, which were available to the 
plaintiff, the would-be purchasers were told to 
satisfy themselves as to the nature of the property 
gold : 

Held, that the doctrine of caveat emptor applied to 
the case and that the plaintiff could not recover the 
amount paid by him, [p, 785; col. 2.] 

Sesond appeal against a desree -of 
the Distriet Judge, Delhi, dated the 28th 
January 1917, reversing that of the Senior 
Delhi, dated the 3lat 
July 1916. 

Lala Moti Sagar, BR. S., and Mr. Prem Lal, 
for the Appellant. ; 

Sheikh Niaz Muhammad, for the Raspond- 
ent. — 

JUDGMENT.—Sheikh Abdul Salam in. 
stituted the suit out of whieh this appsal 
has srisen, against Lachhman Singh, slaim- 
ing the refund of Rs, 2,800, paid by Sheikh 
Abdul Salam as earnest-money for the pur- 
obase by him of sertain property. This prop- 
erty was sold by auotion,: and, aosording 
to`the story told by the plaintiff, he happen: 
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edto be passing along tke road when he 
heard a drum being beaten and was attrasted 
by. the noise to the ceene where he diseover- 
ed on enquiry that the property in question 
was being sold by austion. On enquiry, he 
learnt from the austionser that the last bid 
waa Rs, 22,000, whereupon he himself made 
a bid of Rs. 23,000, whish being the highest 
was ascepted and in due sourse the plaintiff 
paid Rs. 2,300, as earnest mohey at 10 per 
sent. Subsequently, be says that he dis. 
covered that the property was involved in 
litigation and that there bad been litigation 
in regard to it previously, Thinking that 
the defendant’s titie to the property was 
‘defective, he “sought to recover Rs. 2,300 
from ‘him and for that purpose brought 
this suit. It was also alleged in the plaint 
that the auctioneer had shown to the plaintiff 
a list of false bids. The Trial Court dismissed 
the suit. On appeal, the learned Distrisi 
Judge desreed it holding that the principles 
of sestion 55 (1) (a) of the Transfer of Prop- 
erty Act- wore applicable, The vendor has 
some up to this Court in sesond arppaal 
through Mr. Moti agar and we have heard 
Mr, Niaz Mubammad on behalf of the, ras- 
pondent, ` i 
In our opinion, the view taken by the 
learned Diatriot Judgs is erroneous. Tho 
sale was a sale by auetion. whish -had been 
duly notified. Oar attention has been drawn 
to threes notisaz, one yellow, one pink and 
one white. In the yellow and pink notices it 
is distinetly statsd that the seonditions of 
the sale could be ascertained from notices 
affixed to the property to be sold, eopies 
of whioh oould be-obtained at the offiee of 
the auetionaer. A sopy of those sonditions 
duly signed by the plaintiff is on the resord 
as Exhibit P. W. No. 1. In this Exhibit 
P.-W:No, 1, the would-be purahasers are 
distinstly told to satisfy themselyes as to the 
nature of the property sold and there being 
a sontraot “to the eontrary” the prinsiples 
of section 55 of the Transfer of Property 
Ast are clearly inapplieable. In any event, 
it seems to us that the vendor sould in law 
not ba expestad to do more than he did, He 
published notises regarding the sale, The 
eonditions of the sale wera also deelarad 
available at the offiee of theaustionser, The 
plaintiff in. this oasa was at the spot where 
the auetion was beld, His signature on Hx: 
hibit P, W. No. 1 elearly shows that sopies 
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of the sonditions wera available, If he did 
nob take the trouble to read them that ia his 
own lookout. It appears to ug that the 
doctrine of caveat emptor distinatly applies 
to this oase, 


We have been asked to go into the ques. 
tion of the vendor’s title, but ws see no 
reason to do so, asin the view we take of 
the ease whether the vendor's title is good 
or bad, it does not affect the decision of this 
ease, Further, inasmush as the vendor's 
title isin dispute, in another litigation 
(which has so far ended in favour of the 
vendor) we do not think it advisable to 
express any opinion on this point in this 
oases. Finally, Mr, Niaz Muhammad urged 
that if if were held that section 55 of the 
Transfer of Property Act did not apply, the 
case should be remanded in order that the 
learned Distriet Judge may some to a find: 


“ing as to whether the aopy of the sonditions, 


P. W. No. 1, was astually posted on the 
premises or not, It seems to us that it is 
unnessszary to do so, Ths plaintiff has 
himself -prodused a sopy of the snnditions 
whish he elearly sould have seen (even if 
he did not do so) if he had. so wished. : He 
admits having seen the pink notiea in whioh 
would-be purchasers are olearly told that the 


` sonditions of the sale ware printed and were 


available at the auetioncer’s offiss, 


We, therefore, ascept this appeal, and ; 
setting aside the desree of the learned Distriat 
J nudge, restore that of the Trial Court dis. 
missing the suit with sosts. The appellant 
will get hia eosts throughout, 


Z, K 


Appeal acsepted, 
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MADRAS HIGH COURT. 
Oniainan Sipe Appgas No, z3 or 1920. 
-Ostober 19, 1921. 
_ Present ;—~Mer. Justice Spencer and 
Mr, Jestise Rvmeram. 
O. SAMINATHA CHESTY AND ayotgan 
Poatntire¥s— APPELLANTE 
l versus 
ANGAMMAL AND OrHurA-——- [DEFENDANTS 
` .— RESPONDEN IS. 


Hindu Taw — Mitakshara—Succession — Step-sister's - 


step-son no heir—Sapindaship, what is— Female heirs, 
"The. step-son of a.step-sister is not an -heir under 
the. Hindi. Law, (according to Mitakshara) as ad- 
rhinisteréed in the Madras Presidency. [p. 739, col. !.] 
|- -Omaid Bahadur v. Udoi Chand, 5 C. :19-a6 p. 124, 
-6 ©. L. B.500; 5Ind Jur 635; 8 Shome L, R. 14% 
B. Ind. Dec. (N. 8.) 58, Babu Lal v, Nankw Ram, 22 0. 
339 at p, 844; 1} Ind.Deo (N 6), 223,.. Ramchandra 
` Martand Watkar v Vinayak Venkatesh Kothekar, 25 


Ind. Cas. 290; 42 O. 384 ab p 407; 18 0. W. N, 1154; 


27 M L, J. 83871 L. W. 881; 10 N. L. R. 112; 16 
M. Li T. 447; .(1914) MW.: N. 835; 16 Bom: L. R. 
` 853; 12 A. L, J. 1281; 20 O. L. J.,573; 41 L A., 290 
(P:O.), „Mori y. Chinnammal, S.M. 10°; 3 Ind, 


Dec. (x. 8.) 75 (F. B3, Seethai Ammal, v. - Nachiar 
< Ammal,- 22. Ind. Cas. 18; 87 M. 286; i4 M. L T; 


, 596; 1PL.. W. II2 (1913)6 M, W.N:-28 26 M LJ 
10, Balamma, v. Pullayya, 18-M. 168: 6. M. L.J. 
22; 6 Ind Dec. 
y. Mankuvarbai, .2 B. 388; 1 Ind. Dec (N.s 
(EB. B.!, Rachava v, Kalingapa, 16 B. 716; 8 Ind. 
Dec (N. 3.):-956; Kastbat v. Moreshvar Raghunath, 
Ui Ind. Cas.;,580;..35, Ba 883;, 18 Bom, . L, R. 552, 
Annapurm .Nachiar v. Forbes, .23,M. L. stp. 9; 
“ Bom. L, B. Gil; 30. W. N. 730, 26 I, A 246; 9 M. 
-L J. -203; q Sar, P. G. J. 591; 8 Ind, Dec. (x 8.) 395 
(P. O.“, Gangadhar Bogle v, Hira Lal, 84 Ind, Cas. 10; 
48 C. 944 200. W. N. 489; 230. L. J, 872, Kutti 
Ammal v. Radhakristna, Aiyan, BM. H. O, R. 88, 
Lakshinanammal v. Tiruvengada Mudali, 5 M. 241; 2 
Jnd. -Deo (s. 83 169,- Narasimma v. Mangammal, 1, 
M, 10; 4 Ind. Doc (N. 8.) 717,-Chinnammal v. Ven- 
katachala, 16M. 421- 2. M. L, J. 85. 5 Ind. Deo. 
(a. a.) 645, Nallansa v. Ponnal, 414, M. 149: 1 M. L. 
J. 48; 5 Ind Dec (N s.) 105, Ramappa Udayan v. 
Arumugath Udayan, 17 M. 182; 4 M. L.J. 30; 6 
Ind. Dec, iN. 8.) l-5, Rajah Venkata Narasimha ‘Appa 
Rao v. Rajah Surenani Venkata Purushothama Gopala 
Row, 31! M. 821 at p 324; 4 M. L, T, b: 18 M. B. I. 
409, Venkatasubramantam Chetti v Thayarammah, 
21 M. 268; 7 Ind Dec (N.s) 542, Sundrammal v. 
Rangasami Mudaliar, 18 M. 198; 4 M. L.J 276; 6 


Ind. Dec (N. &) 484%, Adit Narayan Singh v. Mahabir 


Prasad Tiwari, 60 Ind, Cas 251; 40 M. L.J. 270; 
1921) M. W. N. 153; 19 A. L. J. 2038; 2 P. L T. 67; 
33 O. L. J. 263; 29 M.L T. 24006 P. L.J. 140; 28 
Bom. L. È 692; 25 O. W. N. 842: 14 L. W. 20 (P. C.) 
and Gridhari Lal Roy v. Bengal Government, 12 M. I, 
A. 4418 at p. 467; 0 W. R, P.O. 31; i B.L RP C. 
44; 2 Buth. P. O. J. 169; 2 Sar, P. C. J. 332; 20 E R. 
60%; 3 Mad. - ur. 886; 1 Ind. Dec AN. ) 28 discussed, 

Obiter dicta — 1 er Ramesam, J.—In general, spinda- 
ship involves descent from a common ancestor the 
only exception to this principle being in the case of 
srives of male sapindas, If A, and B (males) are 
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supind ıs of each, the wives of A, and B, are sapin das, 
[p]. 737, col, L] 

If A. and B, not descended from a common 
ancestor, are each a sapinda of O, A. and B..are 
not generally sapindas-of each other. [p. 737, col 2 ] 

Female bandhus are postponed to all male 
baidhus. They com?in as heirs only as relations 
after the bandhus. [p 78%, col. 2.] 

Per Spencer, J.—There is no class of relations 
coming in after the lines of gotraja sapindas and 
bandhus are exhausted, |p. 739, col. 1.5 


Appeal from a dotras of. Mr, Justies 
Kamaraswmy Sastri, dated the 6th Jannary 


, 1920, paeaed inthe .exraise of the Ordinary 
Original Civil Jurisdietion of the High Qourt, 


in Oivil Suit No, 360 of 1919. 
FAOTS appear from.the judgment. 
Messrs. V. O Seshachartar. A Krishna. 

swami Asyar, and N. K. Mahaurangam Pillai, 

for the Appellant.—A step- son of. tbe atep- 


_sigter of a person isthe bindhu of the latter 


as there is saptnda relatiqnship as: batween 
the step sister and her step-son, 

In any event, he is a relative of the dagcased 
and is. a preferential heir .to. the Crown. 
Even'females some in the line of heira, and 
See Kutti Am- 
mal-y. Radhakristna Aiyan (1), Gridhari Lall 
Roy v. Bengal Government (2), Ohinnammal 
v. Venkatachula (3), Nallanna v. Ponnal (4). 

. A.step:son stands on the aame footing as 


ason apd gtep-sister’s sons, have . been, re- 


eognised as soming in the line of suesession. 
Mañu. Ohapter IX, Pl, 183, Smritiehandreka, 
Chapter IV, Pl. 14, ff 
Messrs, T, R. Vencatrama Sastrior, T, Ethi. 
raja, Mudaliar, V. V, Srinivost Aiuangar, 4. 
Narasimhachariar, 8, Balosingam | Satya- 
nadar and M, .Sundaram Atyar, for the 
Respondents.—There ia. no, sommon,ansestor 
in the ease of. the..atep siater’s...step-son; 
West and. Babler, page 314, The | texts 
reliel.on by the other. side have besome 
obsolete. A step-mother is not a mother for 
purposes of inheritanee. Marz v. Chinnam- 


‘mal (5), Seethat, Ammal v. Nechiar Ammal 


(6), JA son of.one of the wives of a person 


is not „heir to all the ao-wives. Loosely, lis 


(1) 8 M.H., O. R. 88 2 

(2) 32 M J, A. 448 abl p, 467; 10 W. R. P, O, 81 
1B L.R P.O. 44; 2 Suth P. C. J. 359; 2-Sari-P. 
C. J. 382; 20 B R. 408; 8 Mad. Jur, :396; -1 Ind. Dec. 
(N.s ) 28 

(3) 15 M. 424; 2 M. D, J. 86; 6 Ind. Dec. (x. #.),645. 

(4) 14 M, 149; 1 M. L J, 46; 5 Ind, Deo, (N, s.Y 105, 

(6) 8 M 107; 3 Ind, Dee, (N. s.) 75 (F. B.) 

(6) 22 Ind. Cas. 18; 37 M.. 286; 14 M, L: T.. 693; 
l L. W. Ih (1914). M. W. N. 28; 26 M. L.J. IIU. 
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is the son of all the wives for purpose of 
performing funeral seremonies. 
JUDGMENT. 

Ramuiam, J.—The plaintiffs are the step» 
sons of the step sister ofthe deseased and 
slaim to rusaeed fo hia estate. Our learned 
brother, Kumarasami Sastri, J., diamissed the 
suit, holding that plaintiffs sare not hoirs, 
The Plaintiffs appeal. The only point for 
decision in appeal is whether the step-son of 
a step sister ia an heir under the Hindu Law 
(assording to Mitaksbara) as administered in 
the Madras Presidensy. 

- Mr. A, Krishnasawmy Aiyar, who appaared 
for the appellant, started his agase by saying 
(1) that the step sister is a sapinda of the 
propositus and (2) that the plaintiffs are her 
eapindis, But he did nof, and rightly, 
follow up thease propositions by arguing that 
the plaintiffs are, therefore, sapindas of the 
propositus, Later on, ha exprassly disolaim- 
ed any intention to argue that the plaintiffs 
are bandhus (or bhinnagolra szpindas) of 
the deaeased. On this portion of the aase, 
it is only sufficient to observe that, in general, 
sapindashtp involves deseant from a ssmmon 
ancestor, the only exeeption to this prinsiple 
being the ease of wives of male sapindas, If 
A and B (males) are sapindas of eaoh other, 
the wives of A and B are sapinios, This 
follows from the definition of ‘sapind2’ in 
the Ashara Adhaya of the Mitakashara 
[quoted in Umatd Bahadur v, Udot Chand (5), 
Babu Lal v, Nanku Ram (&), Ramchandra 
Martand Watkar v. Vinayak Venkatesh Kothe« 
kar (9), Rajkumar Sarvadhikari on Inherit- 
anca, pages 601—605 and West and Bahler 
(4th Edition, page 114)), Bat the supinda 
relationship of sanash females, exsapt in the 
ease of anasstors, snob as mother, grand“ 
mother, ets., who some in among sagotra heirs 
has not served to bring them into the line of 
heirs ; so that, a step-mother Mari y. Ohinn- 
ommal (5), Seethi Ammal v. Nachiar Ammal 
(6) ‚ora great- grand father's great-erandson’s 
widow Balamma vy Pullayya (10)] is not au 


(7) 60. 119 at p. 124; 60. L. R. 600; B Ind. Jur, 
585; 3 Shome L, R. 146; 8 Ind. Dec. (N. 8.) 78. 

(8) 22 C. 839 at p. 844; 11 Ind, Deo (nN. s.) 228. 

(9) 25 Ind Cas 290; 420, 884 atp. 407; 18 0. W. 
N. 1154; 27 M. L J. 383:1 D. W. 881: 10 N. L. R. 
112; 16 M, L T. 447; (1914) M. W. N. 8°85; 16 Bom. 
L R. 883:12 A L, J, 1281; 20 ©. L. J. 573; 411, A, 
290 .P C). 
(10) 18 M. 163;5 M. L. 7.22. 6 Ind. Dec. (x. s.) 
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heir under the Mitakshara Law; exoept in 
Bombay [ Lallubhai Bapubhai v, Mankuvarbas 
(11), Bacbava v. kalingapa (12), Kashtbat v. 
Moreshvar Raghunath (13)] generally, there is 
no aush prineiple of lyw as that — If 4 and B 
not dessended from a eommon ansestor, are 
each a sipinda of O, A and B are saptndas 
of esoh other.’ 

The arguments of the appellant are two- 
fold, (1) A step-mother is regarded as the 
equivalent of a mother (Manu IK, 183; see 
also Vishnu XV, 41 and Vasishta XVilI, 11) 
for varicus purposes, (a) adoption, (b) sharing 
with sons in a partition, (e) in inheritanee to 
a woman’s sindhan, In the first ease, the 
prinsiple is that adoption is to a father 
primarily and only in a seeondary sense to 
his wife, so mush so that, exaept in the ease 
of pratipgrachtta mata or the wife, who is 
actually assosiated with the husband in the 
ceremony of adoption: Annapurni Nachiar v. 
Forbss (14), all the wives of an adopter are re- 
garded as adoptive mothers. (Sea Mayne, see- 
tion 167). In the sesond oase, ths plural is used 
in the texts— wives’ in Mitakshara, Ohapter 
I, sestion 2, Pl. 9, and mothers (matarau) in 
Smriti Chandrika, OhapterIV,sestion 14, siting 
Vishnu and inferring that ‘mother’ ineludes 
“step. mother.’ Inthe third sase, the right tosue- 
session to a woman 's sirtdhanam of her step-son 
is based on speaial texts, 6.g., Viramitrodaya, 
Ohapter V, part IL, sation 5. Anyhow, it is 
glear that the argument may be oarried too far, 
In the text of Brihaspate (quoted in Smriti 
Chandrika, Obapter IX, seation 3, section 3$, 
Vyavahara Mayukha, Chapter 1V, seetion 10, 
in Mandlik, page £8 and Viramitrodaya, 
Chapter V, part II, seation 14) sertain other 
female relatives basides step-mother are 
regarded as mothers, It is slear that the 
general prinsiple stated in Manu [X, 183 
did not avail the step mother to besome an 
heir, Mari v. Ohinnammal (5), Seetht Ammal 
v. Nachter Ammal (6), and sannot in ganeral 
ba relied on ip questions of suassssion: 
Annapu:nt Nachiar v. Forbss (14) and Gan. 
gidhar Bogla v, Hira Lal (15), 


(11) 2 B. 388; 1 Ind. Deo, (N. s.) 682 (F. BJ). 

(12) 16 B. 716; 8 Ind. Dec. IN. s.) 956. 

(13! 11 Ind, Cas. 561; 35 B, 389; 13 Bom. L. R. 

(i4} 23 M. 1 at p. 9; i Bom. L. B. 6i 3 0. W. 
N, 780; °6 I A, 246; 9M L. J. 209; 7 Sar, P, C.J. 
591; 3 Ind. Deo. (N. s ) 395 (P. 0.1, 

(15) 34 Ind. ‘Cas. 10; 43 O, 944; 20 0O. W. N. 439; 
28 C. L. J, 872, . 
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The resond line of argument adopted by 
‘the appellants may be stated as follows:—A 
‘aertain number of females deemed to be heirs 
outside Madras exespt in Bombay (and not 
‘yet recognized by the Privy Oounail even 
‘in Madras) have been held to be heirs by the 
“Madras High Court, viz, sister in Kutti 
Ammalv. Radakrisina Atyan (1), Lakshmanam- 
mal y, Tiruvengada Mudali (16);father’s sister, 
"Nratimma v. Mangammal (17), Ohinnammal v, 
‘Venkatechala (3), son’s daughter in Nallana v, 
Ponnal (4), daughter's dsughter in Ramappa 
Udayan v. Arumugath Udayan (18), bajak 
Venkata Narasimha Appa Rao v, Ra ak Surenant 
‘Venkata turshothama Gopala Row(i9) brother's 
daughter in Venkatasubramaniam Ohetit y 
Thayarammah (20) and sister’s in daughter 
Sundrammal vy. Rangasamt Mudaliar (21) 
apparently with some hesitation, (see page 
198). These are not bandhus({I am here stating 
only the appellavt’s arguments). They eannot 
eome in as bandhus’ for, if they do, as all ban- 
dhus are divided into atma bandhus, pitri ban 
dhus and matri bandhus who take in the order of 
enumeration [see Adit Narayan Singh v. Maha- 
bir Prasad Tiwari (22)]; tamale aima bandhus 
should take preaedenoe over male piirit and 
mairi bandhus ; and female piiri bandhus over 
male matri bandhus, whereas, aoaording to the 
Madras High Court, these female heirs sare 
postponed to all male bandhus. Therefore, 
they eome in, as heirs, only as relations after 
the bandhus. The plaintiffs are at least suah 
relations, Relianeeis plased on Grtdhari 
Lal Roy v. Bengal Government (2) where 
the Right Hon’ble Sir James Colville, 
diseussing the right of the maternal unele 
and quoting a passage from Viramitrodaya 
on the question, says: “Tt this be the 
eorreet reading, it would follow that even if 
the exclusion of maternal unole and others 


` (16) 5 M, 241; 2 Ind. Des. (x, 4) 169, 
(17) 18 M. 10; 4 Ind. Deo. (N. s.) 717. 
(18) 17 M. 182; 4 M. L., J. 80; 6 Ind. Deo, (N. 8.) 


125. 
(19) 31 M. 821 at p. 324, 4 M, L T, 5; 18 M L. J, 


9, 
(20) 21 M, 263; 7 Ind. Dec. (N. s.) 642, 
(21) 18 M, 198; 4M. L, J, 276; 6 Ind. Dec, (N. s.) 


484, 

(22) 60 Ind. Gas. 251; 40 M. L, J, 270; (1921) M. 
W. N. 153; 19 A. L. J. 208; 2 P, li. T, 97; 83-0, 
L. J. 268; 29 M. L. T, 240; 6 P, L. J. 140; 23 
Bom. L. R. 692; 25 0. W, N, 842; 14 I. W, 20 


(P.O), 
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not mentioned in the text relied un on by the 
respondent, from the list of bundhus, were 
established, they would still as relations, be 
heirs—” The next suceeeding sentence of 
His Lordship repels the auggestion, if any, in 
the Viramitrodaya that the maternal unele is 
nota bandhu but a relation. The aprellante’ 
Vakil also relien on Sundrammal v Rangasamt 
Mudaliar (21), where it is said that sieter’s 
daughters ara not bandhus. In view of tbs 
other desisiona above mentioned, in all of 
whish auch female heirs are regarded as 
banchus, it must he admitted that the Jangu- 
age of nundrammal v, Rargisant Mudaltar 
(21) is not quite elear. All thet war meant 
wae, that they are not male ban thus. The sare 
war sn exolai: ed by Sobramania Aiyar, J, in 
Venkutasubvamaniam Oheite v. Thavarammal 
(20) In La:shmanammal v Tiru enguda 
Mudalé (16) even females, wto wuld be 
gogot:a sapindas by birth—eush as g ster and 
son’s daughter—are said to be only bindhus, 
for either they paes away into an ther gotra 
by marrisge, or are oapable of so passing 
away, Lakshmanammal y, Tiru engada Mudah 
(16). Inoidentally, it may be observed, that 
the words ‘relations,’ and ‘kinsmen’ oseurring 
in several of the English translations cf the 
Sanskrit texts eorreipond to “bandhu” or 
sapind:’ in the original, eg., Mitakshara, 
Chapter IT, seation V. I—1 and the text of 
Apastamba (I , 14 gestion 2) quoted therein 
Lakshmanammal vy. Ttrucengada Murtali (16) 
Manu, 1X, 287 (Banerjee’s Translation) 
in Babu Lal v. Nanku Rim (8), As to the 
supposed diffieulty in arranging the order of 
female and male bandhus for whioh relianee 
is plased on Adit Narayan Singh v. Mahabir 
Prasad Tiwari (22) it is only suffisient to say 
that no ease of female bandhus has yet some up 
before the Privy Oounsil; their Lordships’ 
observation in Adit Narayan Singh v. Mahabir 
Prasad Tiwari (22) were made with refer- 
ense to male bandhus only and it is un- 
negessary now tospesulate as to whether the 
Privy Connail will recogniza female bandhus, 
and, if they do, they will postpone them to 
all male bandhus;or plase the atma bandhus 
(male and female) before the piire bandhus 
and similarly for pitri and matri bandhus. 
In this sonnestion, it must be remembered 
that Yajnanalkya’s text, Ohapter II, seetions 
135-136 (Mandlik, page 220), mentions only 
bandhus between ‘gotrajas’ and ‘pupil.’ The 


Mitakshara in commenting on this, does not 
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purport toadd any new elass (Ohapter U, 
seotions VI and VII), When Mr. Mayne 
questioned the oorrestners of the Madras 
High Oourt’s desision in Kutis Ammal v. 
Radakrisina Atyan (1) on the ground that 
the High Oomt by that decision, added a new 
slaes of heirs, the High Oourt’s reply in 
Lakshmanammal v, Tiruvengada Mudals (16) 
was that they did not but that they were 
sonstruing the word ‘bandhu’ in Mitakshara 
(seetion VI) as not eonfined to males. All 
the decisions above enumerated proseed on 
this ground. The learned Vakil for the 
appellants admitted before us that there is 
no ease of a person who is not a saninda 
(apart from papil and teasher) bsing allowed 
to susseed as an heir. Mitakahara, Ohaptor 
II, seotion 3, Pl. 4, and Lakskmanammal 
v. Ttruvengada Mudali (16), show that 
propingnity of blood is still all important, 
I have, therefore, no hesitation in holding that 
the appellant is not an heir, The appeal 
fails and is dismissed with eosts (propor- 
tionate to the respestive interests of the 
respondents. ) 

Spence, J.—I am eompletely in aoaord 
with what my learnəd brother has said. 
There is manifestly no consanguinity batween 
& man end his step-sister’s step-son, and there 
is no authorty for holding that the latter is a 
bandhu. There is no elass of relations eoming 


in after the lines of goiraia sapindas and. 


bandhus are exhausted. Colebrook’s translation 
of the Sanskrit word “adi,” ossurring in the 
Mitakshara as wellas “other relations,” ig 
a loose translation, It may be more sorrestly 
rendered as “the like” or “ote.” In 
Lakshmanammal v, VWiruvengada Mudal: (16) 
the suggestion that Kulit Ammal v. Radas 
kristna Aiyan (1) was an antbority for tha ezis- 
` tense of a olass of heirs who being relations, 
are neither gotrejus not bandhus was negae 
tived by Sir Oharles Turner, O. J „ and 
Kindersley, J. The appeal is dismissed with 
sosts, proportionate to respondent's respestive 
interests, 

M. C, P. 

J. P. 
Apreal dismissed, 


INDIAN OASES. 


789 


OUDH JUDICIAL COMMISSIONER’ 
COURT, 
Ssconp Oivia Aresu No 346 or 1920, 
Maroh 14, 1921, 
Present :—Mr. Lyle, A.J. O. 
SURAJ PRASAD alzas MUNNI LAL AND 
ANOTAER— PLAINTITF3 — APPELLANTS 
versus 
DEBI DAYAL AND OTHERS —DHRENDANTA 


—-RgsPONDENTS, ; 
. Lambardar, duty of, to collect rent-=-Failure to pers 
form duty—Liability of heirs—Meagre collections — 
Presumption, 


Ib is the duty of a lambardar to take reasonable 
care in collecting the rents, and the liability incurred 
by his failure to perform that daty survives after his 
death. [p 741, col. 1.] 

The heirs of a deceased lambardar are liable to 
tha extent of the assets of the deceased which 
have come into their hands for a co sharer’s share 
of the profits which might with reasonable care have 
been collected ip. 741, col. 1.] 

Dip Singh v. Ram Gharan, 8 A. L. J.608; A, W. N. 
(19061, 252; 29 A, 15, Gulzari Lal v. Dan Dayal, 4 A. L, 
J. 244; A. W. N. (1907) 107, Murad-un-nissa y, Ghulam 
Sajjad, 20 A. 73: A. W. N. (1897 , 197; 9 Ind. Dec. (N.58 ) 
408, Gulab y Fateh Chand, A. W. N (1886) 32; 4 
Ind, Dec. (N 8.) 1152, Banke v. Umrao Lal, 80. O. 206, 
Concha v Murrietta, (1889) 40 Ch. Div. 513; 60 L. 
T. 798, Peebles v. Oswaldtwistle Urban District 
‘Council, (ist6) 2 Q B 159 atp 161; 65L, J. Q. 
B. 449: 74 L. T. 721; 44 W. R. 518; 60J. P, 516, 
Wheatley v. Lane, (1t63) 1 Wms. Saund 2162; 85 E, 
E. 228, Bharath Singh v, Tef Singh, 43 Ind. Cas 636; 
40 A, 246; 16 A. L, J; 193 (F. B.), referred to, 


Where there is an extraordinary difference 
.between the amonnt of the profits to which a co- 
sharer would be entitled on the basis of the gross 
rental, and the amount to which he is entitled on the 
basis of the actual collections, a presumption of 
dishonesty or gross negligence arises, which itis for 
the heirs of the deceased lambardar to rebut, [p. 740, 
col 1.] f 

Appeal from a deeree of tha Additional 


Subordinate Judge, Unao, dated the 22nd 


July 1920, eonfirming that of the Munsif, 
Purwa, dated the 30th Mareh 1920, 


Mr. Rajeshwari f rasad, for the Appellant. 
Mr, Gulab Ohand, Srimal, for the Respond. 
epts. . 


JUDGMENT,—The plaintiffs in the suit 
out of whieh this appeal arises are owners of 
a 3 annas 4 pies*share in village Shahpur. 
The defendants are the sons of one Chandra 
Dat, who was Lambardar of the mahal in 
whieh the plaintiff's property is situate. The 
suit was brought for reeovary of Rs. 366.2.6 
arrears of profits for the year 1326 Pasi 
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whieh wers or ought to have been eollested by 
the dessased Lambardar Chandra Dat. 

The defendants pleaded that the plaintiffs 
were entitled to a shareonly of the profits 
asutally realised and denjed their liability to 
pay profits ealoulated on the full rental. 

The Oourt of firat inatanee upheld the son- 
tention of the defendants and gave the plaint- 
iffs a desree of Rs, 20 6-6 only with proportion- 
ate soste, It held that as the plaintiffs had 
aned the defendants as representatives of the 
deseared Lambardar, the defendants sould not 
be held liable for any negligense on the pact 
of the Lambardar and oould not, therefore, be 
required to pay profits on the gross rental, 

The lower Appellate Court haa sonfirmed 
the deeree of the Court of first instanoe, It 
seems to have held that. negligenee on the 
part of the deseased Lambardar was proved, 
but it has found thatthe defendants sannot 
be held liable for such negligenee and in 
support of that finding it relied upon eertain 
rulinga-of the Allahabad High Oourt:—Dip 

‘Singh v, Ram Okaran (1), Guleart Lal v, Dan 
Dayal (2), Murad-un nissa v. Ghulam Sajjad 
(3), Gulab v. Fateh Ohand (4) and also ona 
ruling of this Court, Banke v. Umrao Lal (5), 

It is shown that on the basis of gross 
rental the plaintiffs would bs entitled to the 
cum of Ke, 270-8 9 whereas, assording to the 
sollestions admitted and distated to the 
Patwari, the plaintiffs’ share of profits would 
amount only to Rs, 206-6. There is sush 
an” extraordizary differense between these 
two sums as to raise a presumption either of 
dishonesty or of grossa negligenee on the 
part of the deceased Lambardar, and if 
the defendants are liable to the extent 
of the assets of the deeeased whieh have 


eome into their hands, the burden 
was eertainly on them to rebut the 
‘presumption, That they bave failed to do 


go is beyond question. They have produead 
no assounts, Not one of the defendants haa 
gone into the witness-box to explain why 
sush an absurdly smalle amount had been 
eollested, We find that in the other mahals of 


(1) 8A. L, J. 608; A. W. N. (1906) 252; 29 A, 


15, 
2) 4 A. L. J, 244; A. W. N. (1907) 107, 
(8) 20 A. 72; A. W. N, (16887) 197; 9 Ind. Dee. 
N, 8 ) 406. 
(4) A.W. N. (1836) 82; 4 Ind, Dec, (n, 8) 1152, 
(G) 8 Q. 0, 290; 
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thə village the rent was realised in fall, 
that the tenants are not shown to be psor 
or insolvent and that, though the Patwari 
says that the kkarif crop was bad, yet no 
portion of the revenue was remitted or 
suspended. There can be no doubt, in the 
eirsumstanees, that had the Lambardar Ohan- 
dra Dat been alive the plaintiffs would 
have been entitled to a deeree for profits 
on the basia of the gross rental. Ths only 
question is, whether a desreeon the basis 
of the grossrental ean be passed againat 
his sons the defendants. The learned 
Counsel for the appellants admits that the 
defendants sannot be held personally Hable. 
He slaims that his alients are entitled to a 
desres against the asaets of the deseased 
Lambardar whieh have some into the defend- 
ants’ hands. It seems to mo that there ia 
foreo in his eontention. The rulings of 
the Allahabad‘High (Court on whieh the 
lower Appellate Court has relied are based on 
the provisions of sestions 164 and 166 of the 
Agra Tenaney Ast, The present suit has 
been brought against the sons of the Lam- 
bardar as representatives and in possession of 
the assets of the dessased and not in their 
eapasity as Lambardar or eo sharers. The 
suit has been brought not in the Revenue 
Court under. alange (15) of seetion 108 of 
the Oudh Rent Aat but in the Civil 
Oourt in assordanece with the ruling publish- 
ed in Fanke v, Umrao Lal (5). If the 
deeeased Lambardar actually realised a 
larger amount than is entered in the Patwari’s 
ascounts there ean be no doubt that the 
plaintiffs are entitled to their share of the 
amcunt realised outof his estate. «snd it 
seems to me that if he did not realise more 
‘than tbe amount so entered his estate is 
equally liable. for the plaintiff’s share cf 
the profits whieh with reasonable sare be 
might have solleeted, The deseased Lam- 
bardar was under an obligation tn so'lest 
the rents óf the tenants and in that sace 
he bas been grossly negligent in respect 
of the duty. impored upon him. in the 
ence of Concha v, Murrteta (6) Cotton, L, J. 
bas remarkéd: “it is trne that no aetion 
for a tort ‘aan Le revived or sommeneed 
ogeinet the representatives of the person 
who sommitted it; but the sase is quite 


(6) (1889) 40 Ch, Div, 548; 60 L. T. 798, 
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different whera the ast is nota mere tort 
but is a breash of a guasi sontrast, where 
the slaim is founded on breaeh of a fdu- 
siary relation, or on failure to perform a 
daty.” And in the ease of Peebles v. 
Oswaldiwistle Urban District Oounctl (7) A, L. 
Smith, L, J. has quoted the following note 
of Wheatley v Lane (8) with approval “It 
was a prinsiple of the Oommon Law, that 
if an injury were done either to. the person 
or the property of another, for whieh 
damages only sould be resovored in satis- 
faction, the asticn died with the person to 
whom or by whom the wrong-was done...... 
But this rnle was never extended to sueh 
personal aetions as were founded upon any 
obligation, ecntrast, debt, sovenant, or 
any other duty to be performed, for thera 
the aetion survived.” 

In the oase bafore us there wa3alearly a 

duty imposed upon the deseascd Lambardar 
to take reasonable esre in sollesting the 
rents and the liability inéurred by his 
failire to perform tha’ daty survives after 
his death. The oase of Bharath Singh v. 
Taj Singh (9) was desided solely upon 
the eonstruetion of section i6Lo0f the Agra 
Tenaney Act, but in his jadgment ab page 
254,* Mr. Justice Banerji axpressea the 
< opinion: “Oa prinsiple it dces not seem 
“ that the assets of the deeeased Limbardar 
should eseape liability simply because the 
said Lambarcar who had negiested to make 
- e2lləotions cr was guilty ef- “gross misaon- 
‘duet happened to die after the expiry 
of the year during whish the collections 
had to be made.” 

For these reasons, 1 am of opinion tl at 
the defendants are liable to the extent of 
the assets of their deseared father whieh 
shave some into tbeir hands for the plaint 
iffe’ shdre of the profits whish might with 
reasonable care have been oeoliested. I 
have already pointed out that tke burden 
was thrown upon the defendants to show 
that reasonable sare had keen exeraised; 
and as they failed to discharge that burden 
‘they must be held liable to the plaintiffs 


(7) (1866) 2 Q. B.159 atp. 161; 65L. J. Q. B. 
499; 74 L, T. 721; 44 W. R. 613; 60 J, P, 516, 
_ (8) (1L68) 1 “ms. Saund. 21€a; 85 Ii, R. 228, 
' (9) i3 Ind. Cas 6.6; 40 A. 246; 16 A. L, J, 
193 (F, B.). 

*Page of 40 A.—[H#d,] 
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for profits ealeulated on the gross rental. 
The appeal is, therefore, allowed and the 
plaintiffs-appellants will be given a desres 
for Bs. 270-8-9 with proportionate costs in 
all Courts. The desree will be against 
the assets of the deceased Lambardar whish 
have some into the hands of the defendunts. 

The petition of objeetion is dismissed 
with oosts. 

Z K. 

Appeal allowed, 


LAHORE HIGH COURT. 

Szconp OIvII Apewat No. 938 or 1919, 
November 17, 1921. 
Present:—Mr. Justice LeRossignol and 
Mr, Justice Campbell, 

Mahani DiYAL DAS—Derespant— 
APPELLANT 
verstas 
Mahani SUNDAR DAS— PLAINTIFF - 
Musammat BHAGWAN DEVI AND ANOTHER 


— DEFEN Da» T3— RESPONDENTS. l 

Civil Procedure Code (Act V of 1908), s 149, 

O. XLIV, r. 1—Leave to appeal as pauper—Ap- 

plication dismissed—~Memorandum of appeal—=(fouri- 
fes paid within time allowed—Limitation. 


There is a distinction between applications to 
sue as a pauper, and applicationsto appeal as such. 
In the former the plaint isan integral portion of, 
the application; in the latter the memorandum of 
appeal is a separate document. [p 747, col. 1.] 

Appellant applied for leave to appeal as pauper, 
and along with his application filed a memorandum 
of appeal as required by Order XLIV, rule 1 of 
the Civil rocedure Code. The application was 
made within the period of limitation allowed for 
an appeal, Eventually, long after limitation had 
expired, the application was dismissed and the 
Court made an order requiring the appellant to pay 
in «ourt-fees by acertain date, which was done, 
At the hearing it was objected that the appeal was 
barred by time: 

Held, ||; that the dismissal of the application for 
leave to appeal as a pauper did not involvea dis. 
missal of the appeal [p. 742, col, 1.] 

. ) that the order of the Court directing pay» 
ment of Court-fees was made under section 149 of 
the Civil Procedure Code; [p 7429, col 1.] 

(8 that on payment of the Court-fees, the 
presentation of tke memorandum of appeal was, 
under section 149 of the Code, validated as from 
the date of its. original presentation and that, 
— the appeal was within time. [p. 748, col, 
l. 
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| Nellavadivw Ammal v. Subramania Pillai; 88 Ind, 
Cas. 617; 40 M 637; 31 M. L, J. 269, followed. 

Umed Ali v. Municipal Committee, Jhang-Maghiana, 
56 Ind. Cas. 143; 2 L. J, Dalip Singh v Umrao Singh, 
19 Ind. Cas. 758; 65 P. R 1918; 140 P L. R. 1613; 
298 P. W, R. 1912 and Resal Singh v. Bhadi, 43 Ind. 
L, R, 1918, distinguished. 


Sesond appeal from a deeree of the 
Distriot Judge, Sialkot, dated the 15th April 
1919, affirming that of the Subordinate 
Judge, Second Olas, Sialkot, dated the 15th 
June 1914, 


Pandit Sheo 
Appellant, 

Lala Mcol Ohand, R. S., for the Respon- 
dents. 


JUDGMENT.— On the 9th July 1918 one 
Dial Das applied to the Distriet Judge, 
- Sialkot, for-pemission to appeal in forma 
pauzerts against a desree of the Subordinate 
Judge, dated 15th Jone 19 8. The applica- 
tion, as'required by Order XLIV, rule 1, 
Civil Proeedure Code, was assompanied by a 
memorandum of appeal, 

After enquiry through a Munsif under 
rule 2 of the same Order, the Distriat, Judge 
on 5th Desember 1918 dismissed the appli- 
“eation and resorded an order in the following 
terms: ‘Court-fee to be made up by the 
16th Desember 1918." 

The appellant paid the required Oourt-fee 
by due date and notice issued to the respond- 
euts who on soming into Court objected 
(1) that there was no appeal before the 
Court since the memorandum of appeal 
filed with the appliesation eonld not survive 
after the dismissal of the applieation, and (2) 
that evenif the Oourt had power to treat 
the appeal as still subsisting and to extend 
time under section 5 of the Limitation Aet 
` there was no sufficient reason for so doing, 

The sprellant replied that the Distriet 
` Judge’s order forthe payment of Court-fse 
. was passed under sestion l4y, Civil Prosedure 
, Code, and that the memorandum of appeal 

had been admitted by an order whieh was 
final. 

The Distriet Jadge held on the esonsidera- 
, tion of eertain authorities that, in spite of the 
pauper application having been dismissed, he 
aonld still treat the appeal as existing in the 
sense that he might extend time under section 
5 of the Limitation Act, and also that, eyen 


B. S., for the 


Narain, 


INDIAN OASES. 


_after the date of decree, 


- {1929 


if his order diresting tte Oourt-fea to ba 
paid were tantamount to an order admitting 
the appeal, it wus an order psered ex parte 
and eould be re-sonsidered on the appearanse 
of the respondent. He reesorded that he 
would not have passed his order regarding 
Court fee without further sonsideration had 
he realized that it was to have the effeot of 
extending limitation. He diseussed Baz Ful 
v. Desai Manorbhai Bhavanidas (1), and, 
while resognizing that it was a judgment 
delivered before the enactment of sestion 149 
of the present Code of Oivil Prosedure, 
thought that it indieated that the memo- 
randum of appeal presented with a pauper 
application could not be treated as a doou- 
ment sontemplated under section 149, in 
whieh the only defeat is the absense or 
insuffisieney of stamp, but that it must be 
treated as a dosument which in itself is not 
an appeal unless and until a selear and 
definite order is passsd extending time under 
sestion 5 of the Limitation Ast. He pro- 
ceeded to review the eiraumstanses of the 
presentation and proseaution by the appel- 
lant of the application for leave to appeal as 
& pauper, found that it was neither prezent- 
ed in good faith nor prosesuted with due 
diligenee and dismissed the appeal aa barred 
by limitation. 

Dial Das has appealed to this Court. 

In onr opinion the learned Distrist Judge 
was mistaken in taking the view (as he 
apparently did) that the appeal was pre- 
sented to him ont of time and that there was 
a question whether time should be extended 
under sestion 5 of the Limitation Act. The 
appeal was presented when the applieation 
for pauperism wes filed less than .0 days 
The memorandom 
of appeal was unstamped, but Order XLIV, 
rule à expressly pemitted it to be so. Had 
the application been aseepted the appeal 
would have proeeeded on that sams memos 
randum. When the applisation was rejeeted, 
the appeal remained for cæ parte disposal. 

Qonnsel for the respondent has argued 
that Order XLIV says nothing about what 
is to be done when an application to appeal 
as A pauper bas been dismissed, and has 
referred us to Order XXXIIL whieh deals 
with pauper suits, Hse bas asked ng to 
draw an analogy from role Ld of that 


(1) 22 B, 849; 11 Ind, Dec, (N, s.) 1150, 
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Order, and to hold that the dismiseal of 
an applisation to appeal naeessitates the pre- 
sentation of a fresh memorandam of appeal. 
Bat there is a distinstion betwaen applisations 
to sue asa pauper, and applications to appsal 
as such, In the farmer the plaint isan intog- 
ral porvion of the applisation; ia tha latter 
the memoranjam of appeal is a separatedosn- 
ment, We agras with the ressons given in 
Netlavadi.u Amma! y. Subramania Pillai (2) 
for holding that the diatinstion was drawn 
deliberately by the Lagislature. The limi- 
tation periods for anits go up to sixty years 
and a person who wishes to sue a3 a pauper is 
expseted to pub in his application ia sufi. 
cient time to allow of a suit baing filed 
within limitation, if and after his appliasa: 
tion to sus has been rajeated. Ia most eases 
a would be appellant, who must file his 
appeal to the Distriet Judge within ¿0 
days sould not sasure a desision on his ap» 
plisation within that period. 

In the present sase, then, thse Distrie& 


Judge, having rejested the applisation to` 


appeal as a pauper, had to pass an order on 
the appeal. Tne order whieh he passed that 
the Oourt-fea was to be made up within 
11 daya must be taken to be one 
under seetion 149, Civil Prosedure Code, and, 
in view of the explisit terms of the sentenes 

upon sueh payment the dosument in res- 
past of whieh sueh fee-is payable shall have 
the same foree and effeet as if sush fee had 
been paid in the first instanse,” the appeal 
was olearly validated from the date of 
original presentation by the payment of 
Oourt fee within the time allowed. We do 
not think that the respondent was entitled 
to ehallenge that validity, when he was 
subsequently summoned, on the ground o 
limitation. His Oounsel’s claim that he was 
so entitled is based upon Umed Ali v, Muni- 
cipal Committee, Jhang-Maghtana (3) where, 
however, the fasts were different. In that 
ease the order of a Single Judge of this 
Oourt converting a revision into an appeal 
was passed long after the period for an 
appeal had expired, and, therefore, the appeal 
was out of time from the very start, 
Dalip Singh v. Umrao Singh (4), and Regal 


@ a8 Ind, Cas, C17; 40 M, 687, 81 M.L. J, 
9, 


(3) 56 Ind. Cas. 143; 2 L. L 
(4) 19 Ind. Cas, Tok; 65 P, R. 1918; 130 P, L. R. 
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Singh v. Shadi (5), are sited, but they also 
are notin point. 

We hold that there was no presentation 
of the appeal after the expiry of limitation, 
that the order dismissing the applisztion to 
appaal as a pauper did not affest the faci 
that the appeal bad baen preferred within 
the prascribed 30 days, and that the appel- 
lant having paid Oourt-feo in obedianse to 
the Court’s order of the 5th Desember was 
entitled to have his appeal heard. The 
ease is similar to Nellavadtve Ammal v, Sub- 
ramanta Fillat (2), already quoted, whioh we 
have followed. 

We, therefore, assept this appeal and set 
aside the order of the learned Distriet Judga 
dismissing the appeal to his Court as barred 
by limitation. The sase is remanded to his 
Qourt for desision of that appeal on tha 
merits, The stamp on appeal to this Courb 
will be refnoded and aosta will ba sosts in 
the gause, 

Z. K.N H. 

Appeal accepted, 


(6) 48 Ind, Cas, 317; 95 P. R.1917; 174 P. W. R. 
1917; 13 P. L. R. 1918. 


CALOUTTA HIGH COURT. 
ÅPPEAL EROM APPaLLAsE Decese No, 1436 
oF 1919, 

Desember 6, 1921, 
Present: — Justiss Sir N. R, Obatterjea, KT., 
and Mr dustise Panton. 
RADHA KRISHNA DAS——PLAINTIFF- m 
APPELLANT 
Versus 


MATIYAR RAHAMAN AND OTAER4 — 


DEFENvAnNTS-— RESPONDENTS, 
Waste land—Bowndary diepute—Land capable of 
actual possession—Burden of proof, 

The principle that on questions of boundary, 
especially where the dividing line in dispute rung 
through waste lands which have not heen the sub. 
ject of definite possession, the rule as to the burden 
of proving the affirmative is not applicable, doeg 
not apply bo a case where, according to both parties, 
the land is capable of possession and each party 
isin actual possession of the land comprised within 
his tenure, (p. 744, col, 2] 
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When the defendant in a suit for recovery of 
possession of land, even when the question is a 
question of boundaries, is cleatly shown or found 
to have been in actual possession of the dispated 
area the burden lieson the plaintiff to establish his 


title. [p. 744, col. 2.] 
Manindra Chandra Nandi v. Sarabindu Ray, 45 
Ind. Oas. 408; 27 O. L.J, 599; 23 O. W. N. 698, 


followed, 

Appeal against a desree of tho Distriot 
Judge,’ Noakhali, ‘dated the 12th April 
1919, affirming that of the Munsif, Hatiys, 
dated the 28th Marsh 1917, 


FACTS appear from the judgment, 

Babu Dhirendra Lal Kasigir (with him 
Babu Nagendra Nath Bose), for the Appel- 
lant.—The plaintiff is the appellant. The 
appeal arises out of a suit for declaration 
of title and resovery of possession on the 
ground that defendant No, 11 and the other 
“ @efendanta have dispossessed him, Tha 
defence was that the plaintiff was the 
benamdsr of the landlord. The Courts below 
have dismissed “my suit. Having regard to 
the nature of the land the onus of proof 
is on both parties. On the admission of 
the sontesting defendant i am entitled to 
- @ part of the land in dispute. There was 
a losal enquiry by the Commissioner. His 
report was not eonsidered. These two hold- 
ings are in a: chur, The sommon landlord 
settled the land to ‘the parties within 12 
years, The question of limitation would 
not, therefore, arise ‘at all. The only queas- 
tion is one of title. Rafers to Lukhi Narain 
Jagadeb v. Jadu Nath Deo (1). The question 
is; where to lay the boundary line. The 
Courts simply find that the plaiatiff has 
failed to prove possession I submitin cur 
. lands where boundary line is not to be easily 
assertained the. parties must both’ of them 
prove their ease, The defendant admits that 
there has been. ensroashment,. 


Baba Romesh Ohandra Sen, for tha Respond- 
ent:—The defendant has been in possession 
for a ,pretty.long time. The defendant is 
‘entitled to rely on that possession. Refers to 
Manindra Chandra Nandi v. Sarabindu Ray 
(2).. -4t ie not compulsory onthe Appellate 
Gourt..to . direst a fresh loaal iwvestigation, 
So far as the admission is .sonesrnoad, I 


(1). 21 ©. 504; 21 L A. 39; 6 Sar. P.O. J, 408; 10 
Ind. Dec. (x.%,).966 (P. C.). 

(2) 45 Ind. Oas, 408; 27 O. L, 4,599; 23 0. W, 
N, 593, 
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submit it ja not an admission but is maraly 
a denial of the plaintiff’s allegation of the. 


existense of the ail, 
Babu Dhirendra Lal Kastgir, replied in 


` brief, 


JUDGMENT. — The only question invalved 
in the appeal is, whatis the bonndary line . 
between the tenure of the plaintiffand that of 
the defendant. The tenures are situated side . 
by side, 

The Courts below hava hold that the plaint- 
iff has failed to prove title and possa3sion 
of the land. 

On behalf of the appellant, relianss “is 
plasad on the aase of Lukhi Narasm Jagadeb 
v. Jadu Nath Deo (|) where ib was hell that 
“on questions of boundary, spssially where 
the dividing line in dispute rans through 
waste lands whiah have not baan the subjast 
of dofinite possession, the rale as to the 
burden of proving the affirmative is not 
applicable, The litigants are in the position 
of sounter-slaimauts ani both parties are 
bound to do what they oan to aid the Coart 
in agsariaining the trus line”, 

"Bat the duty of both parties to aid the 
Oonrt ia assertaining the traa ling i; in 
e3983 where the dividing line ia dispute rans 
througa waste lands which have not been 
the subject of definite possession, In the 
present ease, it was the sass of bath parties 
that the -land was eapable of possession and 
each: party was ia setual possession of the 
land ‘eomprised within his teourse, That 
being aso, the prinsiple doss not apply to 
the present cass, In this eonneetion, we 
may refer to the sasa of Manindra Ohandra 
Nandi v. Sirabindu Ray (2) where it was 
pointed ont that, when the defendant in 
a anit for ressyery of possession of land, 
evan when the question is a question of 
boundaries, i ia elearly shown or found to have 


‘been in actual possession of the disputed area, 


the burden lies onthe plaintiff to establish 
his title. 

To the present «aas it is foand that the 
defandant bas basn in possession all along 
upto the line fuund by the Ooart bslow and 
that hae always been ths dividing line 
batween thea two tenures, That bsing-so, tha 
sontention has no forea, 

The learned Pleader for the appollant uext 
reliesupon osrtain statements made by defend. 
ant No.. rl, .the contesting defendant, and ` 
it is sontended that the-plaintif® is entitled 
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to & portion of the land asaordiog to the 
admission of the defendant. There was, 
however, no admission of the title of the 
plaintiff, or of the boundary line. On the 
other hand, there wasa elear denial. There 
was, however, a statementas to how many 
nals of land interyened between the plaint- 
Ws and .defendant’s land. It was stated 
in the writtén ctatement that the distance 
between the lands was no less than 20 nalr, 
and in the evidenoa it was stated to be 
aboué 20 or 25 nals, The learned Jadge 
pointed ont that it was a statement by guess 
and not made by aetual measurement. In 
the sirsumstanse, the learned Judge did not 
attash any weight to the statement. 

We think the learned Judge was right and 
the appeal must be dismissed with sosts. 


B, Ne 
Appeal dismissed. 


LAHORE. HIGH QOURT. 
Seconp Oivit Apprat No. 961 or 1921. 
November 9, 1921, 

Present :—Mr. Juatiee Soott. Smith. 
Musammat NIAMAT. BIBI 

PLAINTIFF — APPELLAAT 
versus 
MUHAMMAD FAIZ — DHERENDANT 
— REBPONDENT. 

Civil Procedure Code (Act V of 1998), s. 105 (2), 
0. XLI, r. 28, O. XLIII, r. 1 (u)—Remand, order of ~ 
Appeal-not preferred—Order, whether can be questioned 
— Burden of proof—Question of law, 


An order of remand which purports to be made 
under Order XLI, rule 28 of the Oivil Procedure Code, 
if not appealed against, cannot be subsequently 
questioned, in an appeal from the decree passed after 
the remand. [p. 746, col. 1.] 

The question upon which party the onus of proving 
any particular point lies is a question of law. [p, 
745, col. 1.) , 


Sesond appeal from a deeree of: the 
Distries Judge, Jhelum, dated the L5th 
January 1921, reversing that of the Sub. 
ordinate Judge, Seeond Olase,. Gujrat,. dated 
the 2lst June 1919. — 
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Sheikh Nias Muhammad for the Appel: 
lant. 

Mr. M. Shah Nawaz, for the Respondent. 

JUDGMENT.—This is a sesond appeal 
from the order of the Distriet Judge of 
Jhelam dismissing the plaintiff’s suit for a 
deslaration to the effect that she is not 
the wife of the defendant and asking 
that the alleged marriage of defendant 
with plaintiff ba eaneelled. The Trial Court 
on the 30th July 192), desreed the plaint- 
ifs claim, It laid the onus of proving that 
there had been a valid ntkak upon the 
defendant and found that he had notdis- 
sharged it. There was an appeal in the 
Oourt of Sheikh Amir Ali, Distriet Judge, 
who, after diseussing the cyidenes on the 
resord, same to the sonelusion that, in the 
sircumstanees of the ease, the onus probandi 
ought to have been laid on the plaintiff to 
prove that the entry in the marriage register 
of Marsh 1911 was a false one. He assord- 
ingly aseepted the apreal and, reversing 
the Trial Court's deeree, remanded the ease 
for re-triol, 

The case having been re-tried the rat 
Oourt again deersed: the plaintiff’s claim. 
Defendant again -appealed and thia time 
the sppeal was heard by Mr. Malan, 
District Judge, who held that no snsh fraud 
or compulsion as alleged had been prastised 
upon the plaintiff and stated that he had 
no doubt that the plaintiff was duly mar- 
ried to the defendant in 1911 as shown 
by the marriage register. He also said 
that come of the arguments urged on 
bebalf of the plaintiff were not altogether 
devoid of forsee, but that ig must be re- 
membered that the plaiutifi’s suesess de- 
pended on her proving that the marriage 
entry of 1914 was made by fraud or 
sompnlsion, He, therefore, aseepted the 
appeal and, setting aside the order of the 
firat Court, dismissed the plaintifi’s suit. 

The plaintiff bas filed a seaond appaal 
in this Court, and the main sontention 
urged on her belfalf is that Sheikh Amir 
Ali aated eontrary to law in remanding 
the sase and in laying the onus upon her, 
It is urged on behalf of the defendant. 
respondent that, Sheikh Amir Ali’s order 
of remand was one under Order XLI, rale 
23, Civil Prosedure Node, and was appeal- 
able under Order XLIII, rnle I (u) of 
the Civil Prossdure Oodo, and the plaint. 
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iff. not having appealed from it was pra- 


sluded now from disputing its sorrestness 


having regard to the provisions of sestion 
105 (2) of the Civil Prosedure Oode. In 
answer to this appellant’s Counsel eontends 
that the order of remand was not one 
under Order XLI, rule 23 of the Oodé, 
beaause the Trial Oourt had not disposed 
of the case upon +a preliminary point 
within the meaning of rule 23. He 
suggests that the remand must have baen 
under sestion 154 of the Oode; in other 
words, that the Court remanded the sase 


in exeroise of its inherent jurisdiotion, 
Now, haviog regerd to the wording of 
Sheikh Amir Ali’s order, whereby he 


assepted the appeal and remanded the oase 
to the Court of first instanee for re trial, 
I have no doubt that he meant that the 
remand should be under Order XLI, rule 
23, though he did not epscifisaNy say so 
in his order. There is no provision in 
the Code of Civil Prossdure, other than in 
Order XI, rals 23, whieh sllows an Ap- 
pellate VUonrt to set aside the order of the 
lower Court and to remand a ease there. 
to for retrial. If it be conceded that the 
Trial Oourt did not dispose of the oase 
on a preliminary point then it follows 
that Sheikh Amir Ali asted illegally in 
remanding the oase. Now, under Order 
XL], rule l. (u) an order under rule 23 
of Order XLi, remanding the oase is 
appeslable where an appeal would lie from 
the deoree of the Appellate Oourt. Now, 
there is no doubt. in my opinion, that if 
an Appellate Court desided an appeal upon 
an erroneous view of the onus a sesond 
appeal would lie from its deotsion as being 
eontrary to law, for the question, upon 
whish party the onus of proving any parti- 
sular point lies, is undoabtedly a question 
of law, and it is, therefore, alsar that 
Sheikh Amir Alis order of remand was 
appealable under Order XLILi, rule L (u) 
of the Oode. This being so, the plaintiff, 
not haying appealed thesefrom, is now pre- 
sladei from disputing ‘its sorreatneas. 
In other words, it is-not open to her in 
gesond appeal to urge that the onus was 
wrongly laid upon her. The lower Appel. 
late Joart, after considering all the evidenss. 
upon the resord, has some tə a slear 
finding that she has not — the, 
onus and its finding appears to me to be 
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one of fast and not open tosesond appeak 
From Mr, Malan’s judgment, moreover, I 
gather that, having considered the whole 
of the avidenes upon the resord, he was - 
elearly of opinion that the plaintif’s 
marriage with defendant had been satia- 
faetorily proved, and that she had failed 
to prove that any fraud or aoeraion 
was used to induse her to affix her — 
thumb-mark upon the marriage register, 
Even had the onus been upon the defend: 
ant, it appears to me that he would have 
desided the point in his favour, The onus, 
however, was laid upon the plaintiff by 
the order of Sheikh Amir Ali and as that 
order was uot objested to by an appeal 
lodged under Order XLILI, rule 1 (u), 
Mr. Malan was bound to proceed as if 
the onus waa upon the plaintiff, and he 
found that that onus had not been dis- 
charged, 
The appeal faila and is dismissed with 
eosts. 
Z. Ke 
- Appeal dismissed, 


TS 


CALOUTTA HIGH COURT, 

Orv: Revision Oases No. 129 oF L221, 
August 19,1921. 
Presené:—Justise sir Asutosh Mookerjee, KT., 
and Mr, Justise Panton. 

HARI SADHAN ROY—Jvupaasnt- 


D esTog— PHIIT.ONEK 
; versus 
SAIB GOPAL MITRsa—Deorge. Horser— 2 
‘O-posite PARTY, in 


Civil Procedure Oode (Act V of 1908), O. XXI, 1-69 
~—Eecution sale taking place on date to which tt was 
not adjourned, effect of-— Material irregularity--Sub. 
stantial injury. 


- Where an exeoution sale, shih had been adjourned 
to take place on a particular date was adjourned till 
an another date and the sale did not take place; 
on that-adjourned day but washeld ong subsequent 
date, to which date thea sale had never been 
adjourned ander Order KAT, rale 64, Civil Procedure 


odes > . 

Held, that there wasa material irrəgularity in the 
Gonduct of the sale whioh would juasify its reversat 
if it was established that the jalgnsat-debtor had: 
suffered a substantial: injary by reason of the irrg: 
gulavity, [pu 749, çol, 1.) 


HARI SADHAN ROY v, BHIB GOPAL MITRA, 


Jamini Mohan Nundy v. Chandra Kumar Roy, 6 C. 
W. N. 44, Bhikarı Misra v. Rani Surja Moni, 6 0. W. 


N, 48 and Pran Singh v. Janardan Singh, 13 Ind. Cas. 


337: 14 0. L. J. 54: at p 550, followed 
Basharutulla v. Uma Churn Dutt, 16 O. 794; 8 Ind. 
Deo, iN. 8.) 627, Jayarama Aiyar v. Vridhagirt Aiyar, 


59 Ind. Qas, 167; 44 M. 35; 39 M, L. J. 188; 12 L. 


W. 182; (1920) M. W., N. 490, Balkrishna v, Musuma 
Bibi, 5 A. 142 at P. 157 9 I.A. 182; 13 C.L. R. 
287: 4 Bar P, 0.3. 898; 3 Ind. Dec (N s.) 16 P. a), 
Tasadduk Rasul Khan v. Ahmad Husain, 21 0, 66: 20 


~ I A. 176; 17 Ind, Jur 584 6 Sar, P. O, J. 324; Rafique’ 


and Jackson’s P. O, No. 181; 10 Ind Deo, (N. s.) 676, 
Gobind Lal Roy v. Ramjanam Misser, 21 CG. 70; 20 
I. A. 165; 17 Ind. Jur 636; 6 Sar P.O. J. 856; 10 
Ind. Dec., (x. 8.) 679 and Rang Lal Singh v. Rava- 
neshiar Pershad Singh, 1z Ind. Cas. 174; 14 O. L.J. 
334; 39 O, z6; (1911) 2M. W. N. 108: 10M L. T. 161; 
13 Bom. L. 2.828; 8 A. L. T. 1173; 16 C, Wo N, 1; 88 
I. A 200 (P, C.), referred to, 


Rale against an order of the Court of the 


Distriet Judge, Midnapur, in Miscellaneous . 


Appeal No, 158 of 1920. 
FAOTS appear from the judgment. 

Babu Amarendranath Bore, for the Peti- 
bioner,— This Rule was granted as an alter- 
native to the conneated Miseellaneous Appeal 
No, 42. It is dirested against an order to 
set aside a sale held in exesntion cf a money- 
desree on the 4th of November 1919 when 
the deoree holder purohased the properties of 
the judgment-debtor, . The desree-holder was 
the defendant in the suit whieh was dismissed 
with sosts both by the Court of first instance 
as well as on appeal. The appellate deeree 
was passed by this Court on 3rd Marah 19 9, 
On 27th May 1919 the defendant deerce- 
holder applied for exesution of the deoree for 
costs, On 8th July 1919 the properties were 
attached, On 25th August 1919 the Oourt 
directed the issue of the sale proslamation 
and fixed 27th Ostober 1919 for the sale. 
On that date we objested on the ground that 
no notice was served, That -objestion was 
dismissed for default on 4th November 1919. 
On that date the deoree-holder was assorded 
permission to bid at the sale. There were 
no other bidders prasent and the deeree- 
holder purshased three properties for Rs. 415. 
My sontention was that no notise was served 
‘ander Order XXI, rule 22 of the Code of Civil 
Prosedure, On that ground, therefore, the 
sale would be void and the sase would not 
be governed under Order XXI, rule +0 of the 
Code of Oivil Prosedure. It would eome 
under sestion 47 of the Code, 
Fulsummannessa Bibes v. Halamaddt Molla 
(1), The lower Appellate Court has not 

(1) 40 Ind, Cas. 426; 25 0, L, Ji 899, 


~ 
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quite appresiated my sase, The sale was not 
fixed for the 4th November. The sale was 
originally fixed for 27th Oetober 1919. On 
that date it was ordered to be put up on ist 
November 1919, On that day again, as the 
Presiding Offiser was on leave, the ease was 
simply to be put up on the 4th November for 
order, Assuming that the sale was fixed for 
the 4th November it was more than seven 
days from the last date notified. The lower 
Appellate Conrt has wrongly applied 
Order XXT, rule 69 of the Ocde of Civil 
Prosedure. Then they applied for substitn- 
tion in the exesution proeeedings. The 
exesution was for costs only. The deerees 
that.are now baing execated are of the first 
The 
deeree of the first Court was passed on 2sth 
February 1910. I was the plaintiff, The 
suit was dismissed. The deeree of the 
High Court was made on 3rd Mareh 1919, 
Theappeal was dismiased with sosts, Tha 
firat applisation for exesution was on 27th 
May 1919 for costs. I submit there was no 
order for sale. It was simply ordered to be 
put upon lst November 1919, 

.~Mooxessgxr, J.— Where is the order fo 
issuing sale proslamation P J 

There is no such order in the reeord. I rely 
on Order XXI, rule 69 (2) of the Code.of Civil 
Procedure, The ease in Rang Lal Singh v. 
Racaneshwar Pershad Singh(2) bas absolutely no 
application to the present sase, Refers ta High 
Court Rules and Oireular Orders, Volume [, 
Chapter I, rules 94,, 95 and 113; Jamini 
Mohan Nundy v. Ohandra Kumar Roy (3), 
Pran Singh v. Janardan Singh (4) and Bhikari 
Misra y. Rant Kurja Moni (5). 


Babu Sarat Chandra Roy Chaudhury (with 
him, Babu Peary Mohan Ohatteries), for the Op- 
posite Party.—My preliminary objestion is 
that no sesond appeal lies, the applisation 
having been made under Order XXI, rule 90, 
In the application for setting aside sale or in 
the appeal there was no objection taken on 
the ground of notice. The Court below was, 
therefure, 8ntitled to proseed on the grounds 


(2 12 Ind. Cas, 174; 14 O. L. J. 884; 89 0. 26; 
(1911) 2 M. W. N. 108; 10 M. L. T. 161; 13 Bom, L. 
R 823; 8A. L, J. 1173;16 0, W. N. 1; 88 I. A. 200 
(P. 0.). l 

(83)60 W, N. 44, 

(4) 13 Ind. Cas, 387; -4 O. L, J, 541 at p, 550. 

(5) 6 ©, Wi N, 48, 3 
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stated. The applieation for exsoution was 
within one year of the deeree to which the 
appellant wasa party, So far as the son- 
nested Rule is soneerned, the question is whe- 
ther the Judge is right ia his interpretation 
of Order KAT, rule 69 on the Privy Coucail 
desision in Rang Lal Singh v. Ravareshw r 
Pershad Singh (2). The objestions now taken 
were never raised in the Courts below. 

{Mcoxerize, J,~-Was there an adjourn. 
ment of the sale at all P Lock at Order XXI, 
rule 66,} 

Itis on their applioation that the sale was 
put off. Isubmitthough the order was not 
explisit and happily worded its effeat was to 
put off sale till lst November 1919. On that 
date the Presiding Officer was absent and both 
the matters were put off till 4th November. 
The Privy Counoil sase in Rang Lal Singh v. 
Ravaneshwar Pershad Singh (2) sovers the 
present point, In the sala proelamation it was 
atated that:the sale will be held in course of the 
monthly sales commensing on 20th November 
1919. Isubmit there having been ro par- 
tieular date fixed forthe sale it took plaoe in 
the usual aourse of the monthly sales by the 
Court. . 

Babu Amarendranath Bose, replied briefly, 

` JODGMENT,—We are invited in this Ru'e 
toset asidé asale beld in exeention of a money 
deeres on the 4th November 1919, when the 
properties .of the jadgment-debtor were 
purehased by the deores-holder for Rs. 415. 
The deeree-holder was defendant in the suit 
instituted by the judgment-debtor which was 
Gismissed with soste by the Court of first 
instanse as also by this Court on appsal. 
The deeree of this Court was made on the 
3rd Mareh 1919, On the 27th May 1919 
the defendant applied for exasution of the 
deoree for costa. On the Sth July 1919 the 
properties of the jadgment-debtor were 
attached. On the 25th August 1919 the 
Court direeted a sale proslamation to be 
jeaued, fixing the 27th Ostober 1919 for the 
sale. On that very date, an cbjestion to the 
exesution was lodged by the jud&ment-debtor, 
On the 27th Ostober 1919 two crders ware 
rssorded. The first was in the following 
terms: “Put -it up on the Ist. Ostober 
(ist November?) 1919 whish, is the day 
for- missellaneous eases.” The seopnd order 
was inthe following terms: “The desree- 
helder has applied for permission to bid 
at tho gale, Let it be filed” with the 
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resord and put it upon that date for orders.” 
Oa the lst November we find the following 
order resorded on the order-sheet:—' Opposite 
party is ready. Petitioner does not appear 
today. The Presiding Offi ror on leave ; sase 
ba pnt up on the 4th Novembar for order.” Oa 
the 4th Novamber the following order was 
made: ‘Petitioner not present and so 
objestion is dismissed for default, Pat it 
up for sale. Permission is given to the 
deoree-holder to bid at sale as prayed for by 
There were no bidders present and 
the properties were knoeked down to the 
daereesholder for Rs, 415, Thera were three 
properties sold and the bids offered by the 
deeree holder were equal to the sums men- 
tioned in the sale pioslamation asthe value 
of the different lots. 

“There has been some eontroversy as to 
the meaning of the order resorded on the 
27th Oetober. We are of opinion that what 
was Intended was that the properties should 
be pnt up for sale on the lst November, 
which was the date fixed for miseellaneous 
eases, This may be treated as an order for 
adjournment of sale under Order XXI, rule 
69 of the Code of Oivil Prossdure, The 
order of the lst November, however, is not 
sopable of sash an interpretation, It was 
clearly an crder in the misesllanesous sass 
and apparently no order for adjournment 
of the sale was made in the exeantion oases, 


“<@onsequently, the true position is that, al. 


though the sale was: advertised to taka plase 
on the 27th Ostober and was adjourned till 
the ist November, the sala did not taka 
place on the adjourned day but was held on 
the 4th November, tə whieh date the sale 
bad never bean adjourned. This was olaarly 
a material irregularity, a3 is indiaated by the 
deasisisos in Jamin: Mohan Nandy v. Ohantra 
Kumar Roy (3), Bhikari Misra v. Rand Jurj: 
Mont (5) and Paran Singh v. Janardan 
Singh (4). The trae nature of a departare 
of this sharazter from the provisions of tha 
Uode was oonsiderad by this Oourt in Basha. 
rutullah v. Una Ohurn Dati (9), whieh wai 
rasently approved by the Madras High Oonct 
in Jay -ramı Aiyar v, Vridbagiri Aiuir (7). 
Assording to tie view taken in the two eases 
ju36_mentionad, 4 sale held uadəar anush airsan. 
stanees asuld not bə dsamai a sals undor 
(6) 16 C. 734; 8 Ind. Dao. (N. s ) 627. 


(7) 59 Ind. Cay, 167; 64 M. 35; 39 M. 


L F, 133; 12 
L. W. 182; (1920) ML, W. NX. 499, NY 
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the Oode at all. Whether sueh a view san 
be maintained in the fase of the desisions 
ofthe Jadicial Committee in Balkrishna v. 
Musuma Ribi (8), Tasadduk Rasul Khan.v. 
Ahmad Husain (9) and Gobind Lal 
Roy v. Ramjanam Misser (10) may ba a 
matter for argument. But for our present 
purpose, it ia not neeessary to adopt that 
extreme view, beeanse we are slearly of 
opinion that there was a material irregula. 
rity in the sonduet of the asale, Oar 
-attention has, however, been drawn to the 
ease of Rang Lal Singh v. Ravaneshwar Per. 
shad Singh (2) as an authority in support 
of the contrary view. In that oase, the sale 
"was direoted to be held in the sourse of the 
monthly sales to sommense on tha 13th 
July, On that date the monthly sales did 
not commense, as the Presiding Offiser was 
absent from the station from the 13th to the 
16th July. The monthly sales began on the 
17th July and, after an applieation for 
postponement had been refused, the property 
was sold on the 20th July, thatis, within 
seven days from the 13th July, and sonse- 
quently from the 17th July as well. In 
these sirenmstanees, it was held that the 
sale was not an irregular sale, In the ease 
before us, the sale was fixed for the 27th 
Ostober 1919, It was not held till the 4th 
November 1919 thongh no order had been 
made foradjournment tothat date. In fast, 
an adjournment to that date would have been 
an adjournment for a longer period than 
the seven days mentioned in rule 69 
of Order XXI of the Oode of Civil Pro- 
cedure, On these fasts, we are of opinion 
that the sale was unquestionably irregular, 
This slone, however, does not justify the 
reversal of the sale. It must be estab. 
lished that the judgment.debtor has suffer- 
ed a substantial injury by reason of the 
irregularity. The fast that no bidders were 
present exeept the deerse-holder himeelf is 
signifisant, Yet that also does not show 
that the prise paid by the decree holder is 
inadequate. No svidense was addueed in the 
Oourt of firaé instanee upon the question 


(8) 5 A, 142 at p. 157; 9 I. A. 183; 13 O, L. R. 232; 
4 Bar. P. O. J. 898; 3 Ind. Deo. (N. s.) 15 (P. C.). 

(9) 21 C. 6f; 20 I, A. 176; 17 Ind. Jur. 534; 6 Sar, P., 
O. J, 824; Rafique and Jackson’s P, O. No. 181; 10 Ind, 
Dec (N. a.) 676. 

(10) 210. 70; 20 T. A. 185; 17 Ind, Jur, 538; 6 Sar, 
P, 0, d, 856; 10 Ind, Deo (N, ae) 679, 
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-of value and the Court proeseded apparently 


on the valuation made in the snuit for the 
purpose of assessment of Court-feea on the 
plaint, That assessment is, no doubt, 
admissible in evidenee between the parties, 
Bat it is not sonelusive, spesially if it be 
true that, as alleged, the property is aubjest 
to a eharge whieh may reduee its market 
value. 
_ Tn the sirenmstanees, we are of opinion that 
the Rule should be made absolute, The 
‘order of the Distriet Judge, as also that of 
the primary Court is set aside and ihe ease 
is remitted to the Court, of first instanee for 
an investigation as to the value of . the 
properties sold upon susah evidenes as may ke 
addused by both the parties. If the Court 
somes to the econelusion that the judgment- 
debtor has suffered substantial injary by 
reason of the sale, the sale will be set aside. 
If, on the other hand, it is established that 
the properties have not been undersold, the 
sale will stand eonfirmed., 

‘We make noorder as to costs either here 
or in the Court below. 


B. N, & J. P. 
Rule made adsciute. 


OUDH JUDIOIAL COMMISSIONER’S 
COURT, 
Seconp Orv, Arrear No. 42 or 1621, 
* May 26, 1921, 
Present:—-Syed Wazir Hasan, A.J. O. 
DURGA AND oraens——Derenpants 
~-- APPRLLANTS 
veritus 
RAM PADARATH AND OTHERS 


— PLAINTIFFS — R EBPON DENTS. 

Adverse possession—Landlord and tenant—Non-pay- 
ment of rent--Abandonment of possession — Constructive 
possesston—Trespasser——Revenue Records, entries in-— 
Presumption, 
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Where a person is entered as a tenant in the 


Revenue Records in respect of a plot of land, the 
mere fact that he has not paid any rent in respect 
of the’ plot cannot clothe him with any higher posi- 
tion than that which is given tọ him by those 
entriea If liability for the payment of rent is 
fixed on such person by the entries, the non- 
enforcement of that liability on the partof the 
landlord and the non-compliance of the same ob- 
ligation onthe part of the tenant does not make 
the rail the. owner of the plot in dispute. [p, 741, 
col. 2. : 

Limitation does not continue to run against the 
rightful owner of lwad after an ‘intruder has re- 
li nquished possession without acquiring title under 
the Act Possession so abandoned leaves the 
rightful owner in the same position in all respects 
as he was before the intrusion took place. The 
Act applies not to want of possession by the plaint. 
iff, but to cases where he has been out of and 
another in, possession ‘for the presoribed time. [p. 
752, col. L] < 

Trustees, Emecutors and Agency Company Limited 
and Templeton v. Short, (1888) 13 A O. 793; 
58 L.J. P.O 4 59L. T. 677; 37 W. R 433; 63 J, 
P, 182, Secretary of State for India v. Krishnamont 
Gupta, 29 O, 518; 29 I. A. 104 6 OC. W. N. G17; 4 
Bom. L. R. 687; 8 Sar. P, O. J. 280 (P. C.), referred 
to. 

Asa general rule, possession of part is in law 
possession of the whole ifthe whole is otherwise 
vacant; but constructive possession of this kind can 
only be presumed when there is a claim based upon 
title. Possession by a trespasseris confired to the 
land actually occupied by him. [p. 742, col. 2 ] 


Maheshwar Bakhsh Singh v. Hon'ble Raja Pratap 
Bahadur Singh, 2 Ind, Cas. 63; 12 0. O; 58, referred 
£0. 


In the absence of any evidence to the contrary, 
the entries in the revenue papers must be deemed 
to be correct. [p 76], col, 11 

Maharaja Jagatjit Singh Bahadur v. Suraj Bakhsh 
Singh, 8 O. O. 145, referred to, 


Appeal from a deeree of the Subordinate 
Jadge, Sultanpur, dated the 21st Dasamber 
1920, confirming a desree of the Maunsif, 
Mneafirkhana, dated the 27th August 1920. 


Mr. 8, N. Roy, for the Appellants, 
Mr, Muhammad Wasim, for the Respond- 
ents. — 
JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiffs-respondents 
for a dealaration that plot No. 1184, 
measuring l bigha 8 biswas 13 biswangis, 
situate in village Bhanauli, Pargana Musa- 
firkhana, District Sultanpur, was owned by 
‘them ; that -the defendants Nos. 1 to 10 
bad no right therein, and that no relationship 
of landlord and tenant existed between-the 
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plaintiffs and those defendants. The sause 
of astion for the snit is founded on the 
allegations that the plaintiffs are and have 
been in adverae possession of ‘the plot in 


‘question for a period extending over mora 


than 12 years’ and in sonsequance thereof 
acquired title to that plot in virtue of the 
rule of presoription; that up to 1315 Fasli 
the plot in question was entered as bila 
iasa in the village papers but that in 
1316 Fasli the Patwari of the village in 
collusion with the defendants entered fiati- 
tiougsly an amount of rant in respest of the 
land in snit liable to bo paid by tae plaintiffs 
to the defendanis; that the plaintiffs 
attempted in the Revenue Conrt to sorreet 
the entry so made by the Patwari but 
they failed in their efforts to seeure the 
eorrestion, hen-e the suit for the deslara- 
tion, whieh has already boen stated. The 
defence, so far as it is material for the 
purposes of ‘this appeal, may bə stated to 
consist in the plea of absenes of adverse 
possession on the part of the plaintiffs, 
The QOourta below have granted a deəree 
to the plaintiffs in terms of the prayer 
made in the plaint. The sontention in 
sesond appeal is that the plaintiffs hava 
failed to establish their title ‘to the plot 
in suit by virtue of preccription. 

The facts of the ease are very simple. 
In the old Settlement (18 4) the whole of 
this ‘land is shown as mazrua uftata ap- 
pertaining to the shamilat land of the 
village (Exhibit6), The ancestor of the 
plaintiffa does not appear to have had any 
sonnestion with this land up to that year, 
i. 6, 4564; but when we some to more 
resent times we find that at the revision 
of the Settlement of the distriet in the year 
1891-1&92 the entire area comprised in the 
plot was shown in the name of Bamanand 
who was admittedly the ancestor of the 
plaintiffs as a tenant bila lagan (Exhibit 
7), Then there is again a long gap till 
we come to the year 1902 when we find 
the whole of the area entered in ‘the 
name of Ramanand again as a tenant bila 
tasha. No direst evidence of a reliable 
eharacter appears to have been produeed inthe 
gase, whieh would establish the state of 
things between the years 1891-1892 and 
1902, At the best, the plaintiffa ean ask 
for a presumption in the eontinuanse of 
the entry as it stood in Exhibit 7. L am 
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prepared to make that presnmption in 
favour of the plaintiffs’ possession. It 
follows, therefore, that from the year 1291 
up to the year 1902 the plaintiffs were 
eontinuourly resorded in the village papers 
as tenants belatasfia in respeat of the plot 
in question. 
‘shange in the entry relating’ to this plot 
from the year 13 0 to 1315 Fasli, both 
inslosive, that is, for a sontinuons ` ` period 
bf six years. That alteration is marked 
in the village papera by an entry to the 
èffest that out of the totalarea of 1 bigha 
> Biswas 13 biswansts, 19 biswas 18 bis 
wansis was usir and the remaining area of 9 
biswas was held as tenants bla tasfia by 
the respondents or their predecesecrs-in- 
interest. 

The question in the ease is, whether 
these facta establish adverse possession 80 
as to give title to the plaintiffs by pres- 
eripticn. I am of opinion that they do 
. ‘pot. In tbe absense of any evidense to 
the contrary, the entries in the’ revenue 
papers must bs dsemed to be sorreot, 
This is a proposition of law which bas eonsist- 
ently been acted upon in this Court in 
relation to the evidential value cf the 
revenue papera prepared under the Land 
Revenue Act. There ean be no quaction, 
if I may say so, that the view so held 
by a series of eminent Judges of this 
Ccurt is perfeetly sorrest. It finds support 
. from several sections cf the Land Revenue 
Aot itself and is sonsistent also with the 
provisions of the Indian Evidense Aot relating 
to public doonments. I may refer only 
to one of sush oases, whieh have been 
desided by this Oourt, and that is the 
decision in Maharaa Jagat it Singh Bahadur 
v. Suraj Bakhsh Singh (1). I must, thera- 
fore, bold that prima facie the plaintiffs 
are the defendants’ tenants, thatno astual 
amount of rent has been determined as 
psyable for the land in’ question either 
by mutual agreement of the partiea or by 
proceedings in Court under sestion 127 of 
the Oudh Rent Act and that there is no 
ground upon whieh a higher statue than 
that of ordinary tenants oan be coneeded 
in favonr of the plaintiffs. The entries 
referred to above not only establish the 


status of the plaintiffs as that of mere 


(1),8 0, O, 145, 
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But there is again a signifisant 


‘they sannot say that the land 


as usar in the Revenue Resords, 
‘understand the judgment 


'prietor,” 


-within tbe word 


— 
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tenants but they prove their liability to 
pay rent on a determination of it in a 
lawful manner. Again, the mere faot that 
they have not paid any rent for the plot 
in question sannot olothe them with apy 
higher position than that whieh is given 
to them by the entries to whieh referense 
has already been made. If the liability 
for the payment of the rant is fixed on 
these plaintiffs by these entries, as ; have 
held that it bas been, it must ‘be further 
sonssded that the non enforsement of that 
liab:lity on the part of the defendants and 
the non compliance of the same obligation 
ou the part of the plaintiffs does not make 
the latter owners of the plob in dispute. 
1t ia muah to be regretted that neither 
of the Oonurts below, in spite of these 
dosuments being before them, hava given ` 
them any attention which they oertainly 
deserve on the question of adverse pos- 
session, whieh direc'ly arose for deeision by 
those Oourte. The judgment of the learned 
Subordinate Judge throws no light on the 
question under sonsideration whatsoever, He 
‘says: “The learned Pleader for the appellant 
‘has argued that in khasras of oertain years 
the land is resorded as usar and that the 
‘possession of the superior proprietor thereon 
sould be presumed. The sontention appears 


to me to be unsound. The defendants 
‘alaimed that the plaintiffs were their 
tenants and paid rent therefor Surely 


is usar,” 
In view of the facts evideneed by theeg 
dosuments, to whieh referense has already 
been made, it ia difficult te understand 
the bearing of this remark. Tae plea 
raised by the defendants that the plaintiffs 


‘paid rent sinse 1316 Fasli has no sonneg. 
‘tion whateoever with the period for whish 


the land or the bulk cf it atands resorded 
As I 
of the Oourt 
balow, the easa,ot adverse possession is 
upheld on two grounds:—(1) That “the 


‘plaintiffs have never paid any rent and 
‘they have never ddmittel 


their liability 
to pay rent; (2) That “the possession of 
the plaintifs from its very nature is to 
be taken as adverse to the superior pro- 
What essential sharaoteristios the 
learned Subordinate Judge means to inelude 
“nature” he nowhere 
deseribes; but so far as one can determing 
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the nature of possession as evidensed by 
a series of doeuments filed in this ease 
its sole and only sharacteristis was tbat 
of porsession by a tenant. As regards 
the non-payment of rent by the plaintiffs, 
I have already exprecsed my opinion that 
that fast eannot sonstitute an element if 
other elements are wanting to establish 
adverse possession in favcur of the plaintiffs, 

There is one more aspeet of the sase 
whieh must be sonsidered. We have seen 
that, eontinnously, for a period of six years 
from 1310 to 1315 Fasli, 19 biswas 18 
biswanets of the plot in question remained 
unsultivated and was resorded in the village 
papers as war, Even if I hold that 
previous to the year 13.0 Fasli it was in 
the actual possession of the plaintiffs or 
their predecessor-in-interest thia long break 
extending over a period of six years in 
the possession of the plaintiffs olearly in 
the eyes of the law restored the original 
owner into the possession of that portion 
of the plot whieh remained unoeeupied. 
This view of the law is supported by the 
desision of the Privy Couneil in Trustees, 
Executora and Agency Oompany Limited, and 
Templeton v, Short (2). The effeot of the 
‘desision of Lord Maenaghten in this sase 
is rightly summed up in the head note as 
follows :— 

‘The English Limitation Aot (3 ard 4 
Will, 4, 0. 27), adopted by New South Wales 
Aot No. II of 1837, dcea rot sontinue to 
ron againat the rightful owner of land 
after an intruder has relinquished posses- 
sion without acquiring title under the Aat, 
Possession so abandoned leaves the rightfal 
owner in the same position in all reapests 
as be was before the intrusion took place. 
The Act applies not to want of possession 
by the plaintiff, but to oases where he 
has been out of, and another iv, poesession 
‘for the precoribed tims.” That this ia also 
‘the law in India mey bə gathered from 
the deaision of the Privy’ Oonnsil in an 
Indian ease Secretary of State for India v, 
_Erishnamont Gupta (3). Their Lordships 


(2) (1888) 13 A. 0.793; 68 L. J, P, O. 3; 59 L. T 
67:; 37 W. B. 438; 53 J. P. 132, : 

3) 29 C. 6:8; 29 I. A. 104,6 C. W. N. 617; 4 
- pom, L, R, 587; 8 Sar, P, C, 4. 260 (P. O.). 
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olearly referred to the Privy Ooaneil 
desision already referred to in support of 
the eonelusions at whieh they arrived in the 
BABE. 


It is also well settled law that, as a 
general rule, possession of part is in law 
possession of -the whole if the whole is 
otherwise -vaeant; but that sonstrustive 
possession of this kind ean only be. pra- 
sumed when there is a elaim based upon 
title, and that potsassion by a trespasser is 
eonfined to tha land saetually oesupied by 
him [Mahkeshwar Bakhsh Singh v. Hon'ble 
Rara Pratip Bahadur Singh (4).) 


_ It follows from this that the only sasa 
of adverse possession worth sonsidering 
arises with referense to 9 biswas of land 
eomprised in the plot in question. It 
must be held on the evidense that the 
plaintiffs have been and are in astual 
possession of at least that portion of the 
area, but as I have held already their 
possession, a3 evidenced by the Rsvenue 
Reeords, is that of tenants of the defendants 
in respeet of this area as well. 


I, therefore, allow the appesi, set aside 
the deerees of the Courts balow and dismiss 
the plaintiffs’ suit wish aↄats thronghou'. 

Z Ke 


Appeal allowed. 


(4) 2 Ind. Cas. 63; 12 O. C. 58. 
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BOMBAY HIGH COURT. 
URIMINAL Appiication FOR Revision 
No, 214 or 1921, 
Septembar 28, 1921, 

Present : — Sir Norman Maaleod, Kr., 
Ohief Justine, and Mr. Justise Shah. 
EMPEROR—AprpeLtant 
versus 
BALKRISHNA GOVIND KULKARNI 
—Reeponpent: 

Contempt of Court—-Newspaper charging Mufiussil 
Court with partiality pending proceedings - Remark, 
whether amounts tocontempt of High Court— Bombay 


High Court, jurisdiction of, to deal with contempts of 
inferior Courts, 


Every contempt of an inferior Court will not 
necessyrily constitute a contempt of the High Court. 
All such cases must be considered on their own 
facts. [p 7 R, col Z; p 76R, col. 1.] 

‘A newspaper in commenting upon a criminal 
trial pending against certain volunteers of a Temper- 
ance Committees ina Muffussit Court said, “......... 


_there is a thick rumour that on the day on whic 


the volunteers were arrested, the Trying Magis- 


‘trate yan up the Stairs of the Collector's Office and 
called on Mr. Painter and that some whisper took 


place between them. Again, Police Sahibs sit in 
chairs on the Magistrate’s dais and wink at each 
other’ The paper further alleged that when the 


Pleader forthe accused observed that it was right’ 


that co-witnesses should be examined on the. same 


` day orelse there was fear of the Police tutoring 


them, the Gourt adjourned the hearing ons hour 
earlier than the honr of closing of the Court pre- 
scribed by law. The Local” Government “moved tke 
High Court totake proceedings against the Editor 
for contempt. An objection as to jurisdiction was 


raised: 


Held, (1) that the remarks constituted a con- 
tempt ef the Court: [p -754, col. 1.} 7 


(2 that the High Court had jurisdiction to deal 


with the matter for the remarks amounted to its 


own ‘contempt, as they impeded the due administra- 
tion of” justice, for whish' the High ourt was 
responsible not only as regirds itself, but also as 


< regards all the Courts which were inferior to ib. | 


> 


p 76+, col 2] 


Per Macleod, O. J. (Shah, J., contra) —The High : 


Court of Bombay has the same powers of punish- 
ing for contempt asthe Court of the King's Sench 


by virtue of the Common Law of England There- | 


fore, it has jurisdiction to deal with contempts of 


` inferior Courts. [p “46 :, col. ¥.] 


‘Mohandas Karamchand Gandhi, In re, 58 Ind Oas, 


, ATA; 22 Bom. u. R 368: 21 Or. L.J. 834, Rew v. 


Davies, (1-06) 1 K. B. 82-at p 40; 75 LJ. K B 


10494 L.T 779; 54 W. E. 10°; 22 T. L R. 97, 


` Rew v, Parke, (1903; 2 K. B. 432 at pp. 436, 437; 


72 L. J. K. B, 839; 89 L T, ARA; #9 W. B. %5 67, 


.J. P. 421; 19 T. 6. R. 627, Hassonbhoy v Cowasji 
Jehangir Jusaqwalia,T R. 1; 41nd. Dec. (N. 8.) 1, 
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Venkat Row, In re, 12 Ind, Oas 208; 21 M. L. J. 83%: 10 
M. i, T. 20% 12 Or, L. J. 525, Rew v. Almon, (1770) 
5 Burr. 2386; 99 H.B 411, Helmore v. Smith, (1886) 
85 Oh. D. 449 at p 455; 66 L. J. Ch. 145; 56 L. T. 72: 
35 W. R. 157, Clements, In re, (1877) 46 L, J. Oh 875 
at p. 383: 38 L T, 332, Governor of Bengal [Legal 
Remembrancer] v. Moti Lal Ghose, 20 Ind Oas. 8°; 41 
C. 173 at p. 203 14 Or. L, J. 821: 17 0. W. N. 1258; 
180. L. J 452, Surendra Nath Banerjee V. Chief 
Justice and Judges of the High Court, 10 ©. 109; 10 
TOA- 171: 4 Sar. P, C. J. 474; 6 Ind. Dec. (N 8) 
(P. ©.) 76 and Plating Co, v. Farquharson, (1881) 17 
Ch. D. 49; 60 L. J Ch, 408; 44 L.T. 389; 29 W. Be 
510; 46 J. P. 863, referred to. 


Any remarks reflecting on the character or im- 
partiality of a Magistrate in the course of a trial must 
necessarily ve contempt [p 754, col. t] 

Reg v. Gray,.(1900) 2 Q. B. 36 atp. 49; 69 L. J. Q. 
B. 6 32: 82L, T. 624; 48 W. R. 474 61J. P434; 16 T. 


"L. R 805, referred to, 


Criminal application for revision by the 
Government of Bombay. 

Mesers, G. N, Thakor and H. 
for the Respondent. 

Mr. Bahadur i, Asting Advoeate-General, 
(with him Mr. & 9. Patkar, Government 
Pleader), for the Crown. ` 


B, Gumatie, 


JUDGMENT. 
Macugop, O. J.— This is a Rala granted at 


the instanee of the Government of Bombay 


calling upon Balkrishna Govind Kulkarni, 


Blitor and Pablisher of the Shubhoday. 


newspaper, at Dharwar, to show eatise why he 
ahould not ba sommitted for eontempt of 
Court in respeat of the publieation of au 


‘artisle aommenting nn the vroseedings in the 


Oourt of the F rat Clase Magistrata at Dhar 
war against two volanteers of the Temper- 
anga Committee who wera alleged to have 
ex'orted some money from a Bhangi. 


The artiale commence? : — 

“Proseadings have basa instituted against 
two volun‘eers of the Tamperanse Committee 
for the alleged extortion of thirteen annas 
and-the hearing commenced ten days baek... 
T8 Polise bave appointed to eonduet the 
cace ang of their Inspestors who merely does 
what he ia asked to do by the Polies and 
eehoes them and earns his pay without ‘any 


‘trouble’ Every one in the town seems to bs 


under the impression that the complainants 
voluntarily paid the five and that the ease 
owes its 'origių to the pressure of the liquor 
soutrastors who desire to make fortune by 
selling toddy. Moreover, there is a thiek 
romoar that on the day on whish the volnn- 
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teers were arreated tho Trying Magistrate ran 
up tha stair sase of the Colleator’s Office and 
ealled on Mr. Painter and that some whisper 
took plase between them. Again, Polioa 
Sahibs sit in chairs on the Magistrate's dais 
and wink (at eash other). The shiesf eom. 
plainant is a Bhangi under the Distriot 
Superintendent of Polios who roasives his 
` pay from the Polise Department,” 

There are further allegations that the 
District Polise Superintendent was speaking 
in the middle when witnesses were being 
examined; that when the Pleader for the 
assused observed that it was right that sc- 
witnesses should be examined on the same 
day or else there was fear of the Polise tutor. 
ing, the Court adjourned the hearing one 
hour earlier than the hour of elosing of the 
Court precsribed by law; that, although the 
evidenee of the witnesses bad been satis- 
fastory, the asaused were not enlarged on 
bail, i 

It san hardly be disputed that these 
remarks constitute a very gross eontempt of 
Court, 

In the first plase, such somments, while 
prosecdings are pending in a QOourt of law, 
tend to deprive the Court of the power of 
doing that whioh is the end for whieh it 
exists, toadminister justice daly, impartially, 
. and with referense solely to the fasts brought 
beforeit. Seeondly, any remarks reflosting 
on the character or impartiality of the Magis. 
< trate in the sourse of the trial must neses- 
sarily be contempt: Reg, v. Gray (1). 

Now, the innuendo in the passages eom- 
plained of is perfeatly clear. The publio are 
told that the general impression is that the 
aeeused are innocent; that, instead of extort- 
ing thirteen annas from the Bhangi, they 
received the amount as a voluntary eons 
_ tribution; that the liquor sontrastors and the 
Polies are sollaborating in the proseantion; 
` that the Trying Magistrate is taking bin 
_ ordera from the Colleator, and in bis sondust 
of the trial is aeting with great favourit- 
ism towards the Polise,and with gross 
partiality against the assused. It is not 
_ diffieult to imagine what the result of snob 
sommoents would be amongst the publio in 
times of politisal excitement, They would be 


(1) (1900) 2 Q. B. 36 at p. 40; 69 L.J. Q. B. 502; ` 


82 L. T, 534; 48 W R. 474; 64 de P. 484; 16 T, L. R, 
306, 
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induced to think, if the aseused were eon. 
visted, that they had been denied the essen» 
tials of a fair trial and that the Court, whose 
funetion it was to render justice to all who 
might appear before it, bad been prostituted 
fo prosure the sonvistion of innoeent men 
in order to gratify the avarice of the liquor 
contrastors, 

The respondent says in his afidavit by 
way of explapation :— 

“In publishing the artiele complained of 
1 bad no desire or intention in any way to 
interfere with or obstrust the due oourse of 
administration of justies or in any way to 
prejudice the fair trial of the esse, I wrote 
the artiesle in tbe diseharge of what I believe 
to be my duty as a journalist, believing in 
good faith that I was entitled to do so having 
regard to the fast that the sare was regarded 
on all hands to be one of publio interest and 
importanoe. I may add that I have all along 
believed. that it is open to a journalist in the 
disebarge of his duties to offer fair and 
legitimate aomments on all matters affeating 
the publie interest, and that in the publication 
of the artiele in question I was astuated by no 
other motive or desire whatever than that of 
doing my duty to the public as a journalist 
by offering fair somments on matters of 
urgent publie interest... 1f this Hon’ble Court - 
is, however, of opinion ‘that even the mere 
publication of comments on proseedings 
pending in the Oourt of a subordinate 
Magistrate amounts in law toa sontempt of 
Court of whieh this Hon’ble Oourt will be 
entitled to take notise, Iam willing to abide 
by this Hon’ble Oourt’s ruling on the point 
and to express my sineere regret for having 
published the artiole in ignoranee of the law 
governing the publieation of sunah som. 
ments,” 

The respondent is a Pleader of mature age 
and his affestation of ignoranee of the law 
with regard to a journalist’s right to som. 
ment on pending judicial proesedings ean be 
asespted at its true value. 

With regard to his allegations against the 
Magistrate the respondent says :—~ R 

“ [ fally believed in the truth of the state. 
ment when I published the same, on the 
strength of a thiek rumour whieh I had 
myself heard and whieh was sonfirmed by 
information of a definite nature personally 
sonveyed ta me by a gentleman in Government 
servies in whom I sonfided and whom I had 
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no reason to diabelisve. Baing, however, A 
Government servant the gentleman is not 
now prepared to bask me up by his affidavit 
and it would on my part alao invalve a breash 
of journalistis etiquette to disclose his name... 
Now that I find that the fast alluded to by 
me is denied on oath by the learned Magis- 
trate ard thatthe matter is no} within my 
personal knowledge, [ feel it to be the more 
honourable sourse for me to withdraw 
the same and also to expresg my sineere 
regret for having published the same.” 

The question for degision ir, whether the 
High Oourt of Bombay has jurisdiation to 
deal with a person who has been guilty of 
sontempt of a Court in the Mofnasil sub- 
ordinate to the High Court, In Mohandas 
Karamchand Gandhi, In re (2) the re- 
spondents were charged with eentempt of 
the High Court for publishing a asrtain 
letter which formed part of the resord of 
- proseedings then pending in the High Oonrt; 
but insidentally some of the eomments 
eomplained of reflacted on the District 
Judge of Ahmedabad and it appears to bava 
besn assepted by the learned Jadges that 
the High Oourt aould haye jurisdiation to 
deal with eontempts of the Mofnssil Courts, 
However, the question was not seriously 
argued, no Indian sases were sited, and that 
expression of opinion eannot be sonsidered 
as binding upon us, Itis snffisiont to say 
that, at that time, it did not oseur to the 
learned Judges that sush jarisdistion might 
be disputed, 

Marten, O, J., said (page 375*):— 

"It makes no differensa, I think, that the 
alleged abune here was of a District and not 
of a High Oourt Judge. Rew v. Davies (3) 
shows that in England the High Court has 

power to protest the Courts of inferior juris- 
distion and that ina proper case it should 
do so. I think the same power exists in 
India, and that, snbjest to the presautions 
which Lord Russel mentions... L Reg. v. Gray 

(1) 1, this Court should extend its protection 
to all Qourts in the Mofusail, over whish it 
exereises supervision,” 

Hayward, J., said (page 381*);— 

' A sontempt of Court of a more serious 

(2) 58 Ind, Cas. 915; 22 Bom, L. R. 368; 21 Or. L, 
‘J. 835. 


(3) (1808) 1 K. B 82 at p. 40; 76 L. J. K. B. 104% 
98 L. T. 772; 54 W, R. 107; 22 T D, R. 97. 
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nature was, in my opinion, sommitted in eom- 
menting in the partisular manner on that 
letter. It amounted olearly bo ‘seandalising’ 
Mr. Kennedy as Distriet Judge...{6 was Mr. 
Kennedy’s duty...to report the matter in 
question as District Jadze for the orders of 
High Oourt...I¢ has,..besome our duty to 
protest the prosesdings of the District Judge 
under the powers shown by the presedents 
of Rea v. Parke (4) and Rez v. Davies (3) to be 
vested in us as Judges of the High Court.“ 

See alao Hassonbhey v. Jowasjt Jehangir 
Jassawalla (5), where West, J, in dealing with 
the powers of the High Oourt to sommit for 
eontempt, said af page 4, — 

“Snoh a power indeed must exist some- 
where in order to sesure the administration 
of the law, and it ean be safely restricted in 
the ease of the lower Oourts only besanse it 
is held and exereised by those to whieh they 
are subordinate.” 

The firat direst Indian autbority on the 
question is Venkat kow, In re (6). An.injane- 
tion order was passed by the Diatrist Munsif 
of Bellary against Venkatrao, a Pleader, in 
a pending suit. While proseedings were pend- 
ing against him for disobedienea to the 
injunstion order, the Munsif was served with 
notise of suit for damages in respeet of the 
injunotion proesedings. it was alleged in the 
noties that the Munsif had asted maliciously 
and without reasonable cause and in further- 
anse of the ill-will he bore the respondent. 
At the hearing of the motion for sontempt, 
made at the instanee of the Advosate-General, 
Counsel for the respondent tendered an 
apology and said he was not going to argue 
the question of jurisdiation, However, he 
was allowed to argue the question as amicus 
curis. The Obief Jnstise, in giving 
judgment, said (page &38*):— 

“It seems to me that there are two ques- 
tions for us to eonsider: First, have we 
inberent Common Law jeriedistion in the 
matter P And, sesondly, have we statutory 
jurisdistion under the powers sonferred on 
this Court by seation 15 of the High Oourts 
Ast.” 


6 
(4) (1903) 2 K. B, 432 at pp. 436, 437; 72L. J. 
K. B. 889: 89 L. T, 489; 62 W. R. 215; 67 J, P. 421; 
19 T, L. R. 627. 
(6) 7 B. l; 4 Ind. Dec, (N. s8.) 1. - 
(6; 12 Ind. Cag. 293; 21 M. L, J. 832; 10 M. L. T. 


209; 12 Cr. T.J 525. 
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What was the Common Law of England 
with regard to the powers of the King’s 
Bensh Divieion of the High Ocurt io England 
with referenee to sontempt eommiited of 
inferior Courts, has been decided in Rew v. 
Parke (4), and Rex v. Davies (3), and the 
latter desision makes it olear that the King’s 
Bensh has jurisdistion to sommit for eon- 
tempt of an inferior Court, even if the inferior 
Oourt was dealing with a ease whieh would 
not be taken to a Tribunal whieh was a 
braneh of the High Court. After diseussing 
these eases and the argument that there 
might be a distinetion between cafes of aon. 
tempt of an inferior Civili Court and sontempt 
of an inferior Oriminal Court, the Chief 
Justice eame io the sonslusion that, as the 
Privy Conneil bad desided that the High 
Oourt had the inberent Common Law powers 
in sonnestion with matters of contempt which 
were exereised by the old Oourt of King’s 
Beneh and now by the King’s Benoh Divi 
sion, and as the Kirg’s Benah Division had 
powers to commit for contempt of an inferior 
Oourt, the High Court bad the same jaris- 
dietion, But the Chief Justice «as not pre- 
pared to hold that jurisdistion was given 
by seetion 15 of the Indian High Oourte Aot 
whieh gave powers of superintendence with 
regard to subordinate Oourts. 

In Rew v. Parke (4) a person having been 
eharged before the Petty Sessions with an 
indietable offense triable only at the assizes, 
matter was published in a newspaper tending 
to interfere with the fair trial of the sharze. 
It was held that the High Oourt had juris- 
dietion to attaeh the pubiisher for sontempt 
notwithstanding that, at the time of publica: 
tion, the person sharged had not Leen eommit- 
bed for trial. It was argued that there was no 
_ juriedietion beoanuse at the time of pnbirea- 

tion of tbe artielas somp lained cf thera were 
no proeeedings: actually pending in any 
Oourt but the Petty Sessional: Court that 
the jurisdiction was sonfined to eases ın whieh 
at the time of publication there was some 
sause actually pending inthe High Court, 
and that the High Oourt gould not deal by 
way of attaobment for sontempt with inter- 
ferenees with the due course of justice in any 
Oourt other than itself, On this Wills, J., said 
(page 436*),— 

It may be sonseded that the jurisdic- 
tion to eommit for seontempt.of Cunrb is 
aonfined to eovtemnpt of tha Oonrt exons ing 
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the jurisdistion. Upon the wider and 
more genera! question, whether this Court 
will treat in this fashion inroads upon the 
independenee of inferior Oourts, we propose 
to say a few words towards the elose of 
this judgment, As far as the present sasé 
is eonserned, it does not seem to us to arise, 
By the Judieature Aaet.,,.the Court of àa 
Commissioner of Assiz3 is made a braneh 
of the High Court, The orime of whieh 
Dougal wan seeused,..sonld net in tbe 
regular eourse of things be tried anywhere 
but at the Assizes... It has been argued,,...that 
publisation of artielea of the kind in question 
eanvot be treated as a contempt of the Assiza 
Court unless the sommittal has astually 
taken place and a bill been found, when 
only, it is urged, is there a sa'e pending 
in the Aseiza Oourt, and when, it is also 
urged, the jurisdistion ought to be exareis- 
ed by that Court itself. A moment’s ecn- 
pideration,..ie suffeent to dispose of suah ` 
a proposition,..The wrong ean hardly be the, 
less besause the purpose or the tendeney 
of the aot somplained of is that the Ass za 


` Court never shall have undisturbed power. 


to fulfêl itu funotions satisfastorily, Tke 
High Court exists always. To provide 
beforehard that one of its branches whieh 
although it does not at the moment exist, 
both aseording to immemorial 
sustom, and now also by Statutes and rules 
having the same efieet, some into exist- 
ence, sball be hampered und hindered in 
the effeotaal discharge of its duties as soon 
as it is eonstituted, if ealled {upou 
to try a partieular sase whieh it is, at 
ell . events, propored to britg into that 
Court, ‘is surely an offseros against the High 
Uourt itself, ” 
Then, after dissussing the precedente, 
the learned Judge proceeded at page 442 *,— 
‘ For what tbey are worth, they tell 
rathec against than for the KANGEDI ju 1s5di6- 
tion of this Court to protest inferior Courts 


from attacks of this kind on their 
independense and usefulness, On the 
otber hand, very serious and important 
sousideistions tend tbe other way. Many 


intecior Tribunals are not Courts of Reeord, 
and, therefore, have no means of sheating 
practises of the kind with whioh.we are dealing 
... Phis Oonrt exersises a vigilaut watoh over 
the proseedings of inferior Oourte, and 
anese*fntly preventa them from usuroing 


# Pages of (1908) 2 K, B—LEd. 
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powers which they do not possess, or other- 
wise acting contrary to law. It wonld seem 
almcst a natural eorollary that it should 
possess correlative powers of gnarding 
them against wunlawfal attacks and inter- 
ferences with their independence on the part 
of othere...Bat we purposely abstain from 
pronouneing any opinion upon thia general 
question and prefer to leave it entirely 
open when the cessassion shall arise, and 
at the present moment aonfine ourselves 
to saying, with Wright, J., that we should 
besitate long before oasting any more dcubt. 
than may already exist upon the capasity 
of this Court to deal by proseeedings for 
eontempt with cases in whieh attempts are 
made to pollute the stream of juatiee, and to 
interfere with its proper and unfettered 
administration by Courts whieh possess no 
adequate means of protesting themselves.” 

The cocasion arcae in Rea v. Devies (3) 
where remarks had been published in a 
newspaper terding to interfere with the 
fair trial of a person obarged atthe Petty 
Sessions with an indistable offenes triable 
either at the Ass‘zaga or at Q tarter Sessions, 
The Court held that the desision in Rex v, 
Parke (4) was applicable. But as a further 
question of great and growing importaree, 
namely, the jurisdietion of the High Court 
to treat attaoks of that kind upon the inde- 
perdenos and usefulness of inferior Courte, as 
offences to be dealt with breit manu by 
the High Court inits summary jurisdistion, 
it was sopsidered desirable to treat the ease 
as if a sommittal had aetually taken 
place to Quarter Sessions which was not a 
braneh of the High Conrt. Wille, d, 
first referred to pastages in Lord Coke’a 
Institutes ard Hawkins’ Pleas of the 
Crown to show the very great trust 
reposed in the Oonrt of King’s Bensh in 
respeet of its sontrol and superintendence 
of all inferior Courte and that it was 
Im a special manner the guardian and pro- 
tector of publie justies throughout the king- 
dom. The same mey be ssid cf thia High 
Oonrt with regard to the Presideney pr. per 
of Bombay, Then the learned Judge asked 
what was the prinsiple whish was the root of 
and underlay the cases in which porsons had 
been puniehed for attack upon Courts and 
interferenees with the dua exeeution of their 
ardere, _Bo raid at page 40* — 

¥Page of (1906, 1 K. B, — Ka.) 
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“It will be found to be, not the purpose of 
protasticg sishar the Orurt as a whole or the 
individual Judges of the Court from a repe» 
tition of them, bat of protesting the publie, 
and espesially those who, either volantarily 
or by eompuision, are snbiect to its 
jarislistion, from the misshief they will 
insur if the authority of the Tribunal 
be undermined or impaired; sae the 
judgment prepared by Wilmot, O. J. in Rez 
y. Almon (7) but not deliverad beeause 
the sass was allowed to drop: Wilmot’s 
Opinions, piga 256. The word ‘ authority’ 
is used by him to express ‘the deferense and 
respest whieh ia paid’ to the Judges of a 
Court and their -aets ‘from an opinion of 
their justiss and integrity.’ These words are 
apt with respeet to the partieular sase with 
whieh he was dealing, Bat what possible 
differance in prinsipis oan there bein raspeet 
of dirast attacks upcn Courts or Judges, and 
of wriings, the teudensy of whieh ia to 
desrive the inferior Ooarts bsforshand of 
the possibility of doing evenhanded and im- 
partial justise assordiug to the due sourse of 
law P To hold that there was a distinetion 
would give solour to the notion whish eannot 
be too strongly repudiated, that the offended 
dignity of a partisalar Oourt, or of the 
persons who sompose it, is the subjeet of 
punishment in such a ease, ‘The object of 
the dissipline anforsed by the Court in eases 
of sontempt of Ooart, ’ says Bowen, L J, ‘is 
not to vindisate the dignity of tke Court or 
the person of the Judge, but to prevent 
undae interferenco with the adminis. 
tration of jasiiss’: Helmore v. Smith (8) 
and a sopsiderabis part of the nnde- 
livered judgment of Wilmot, O. J. to 
whieh we have referred is devoted to showing 
that the real offense ia the wrong done to 
the public by waekeniag the authority aad 
ixflaense of a’ Tribunal whieh exists for 
their good alone,... Attaaks upon the Judge:,' 
he gays, exsita in the minds of the psopls 
a general dissatisfastion with all judisial 
determinations,,,and whenever men’s allogi- 
anse to the jaws is so fandamentally 
shaken, it is thaemost fatal and dangerous 
obstrustian of jastiss, and in my opinion 


(7) (4770) 6 Burr, 2686; 98 E. R. 411. 
(B. (1884) 35 Ch D, 449 atp. 455; 66L, J, Oh. 
145; 66 L. T, 12; 86 W. R, 157. 
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esils out for a more rapid and immediate 
redress than any other obstzustion what- 
soever, not for the sake of the Judges 
as private individuals, but beeanse they 
are the 
justice is conveyed to the people. To be 
impartial and to be universally thought so 
are both absolutely nesessary forthe giving 
justice that: free, open, and unimpaired 
durrent . whieh. it bas for many ages found 
all over this Kingdom? Wilmot’s Opinions, 
pages 255, 255. With a few verbal alters- 
tions those eloquent words will apply with 
at least equal forse to writings the direct 
tendeney of whieh is to prevent a fair 
and impartial trial, or at least one that 
san be so considered, from being had in 
Courts of inferior jurisdietion whieh 
have not the power of protesting them- 
selves from sueh eneroashments upon 
their. independenss. The publie mischief 
is identical, and in eash instanse the 
undoubted possible resourse to indistment 
or eriminal information is too dilatory 
and too insonvenient to afford any satis» 
factory remedy.” . 


At page 42* the learned Judge refers to 
the great prinosiple, that Courts or the 
administration of justice exist for the 
benefit of the people, that for the benefit 
of the people their independenee must be 
protestsd from unanthorised interference, 
and that the law provides affestive means 
by which this end ean be secured : 

“If it is boke secured atallin the ease 
of the inferior Courts it san only be seeured 
by the astion of this Court, for they have 
not the .power to protect themselver; 
and if it be true that the King’s Bansh 
is in any sense the custes morum of 
the kingdom, ib must be ita fanotion 
to apply,.with the neesessary adaptations to 
the altered siraumstanees of the present 
day, the same great principles whieh it 
has always upheld.” 

The learned Judge then points out the 
essential difference between the jurisdiction 
exereised by the Court of King’s Beneh 
and thet of the other Courts whish pos. 
sessed none of the relations with the in- 
ferior Courts whieh have always appertained 
to the King’s Benesh, ‘whose pesuliar 
funetion it was to exersise superintendenes 
over the inferior Courts and eonfine them 
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to tbeir proper duties’, and continues 
(page 4)*),— 

"Thie, however, as it seema to us, was 
only one exersisa of the duty of seeing 
that they did impartial justise, aod if aud 
when the attainment of that end 
required that the misdeeds of others should 
be sorrea'ed ‘as well as the misfeasances 
of the inferior Courts themselves, it seems 
to us that it ia no departure from prin- 
siple, but only ifs legitimate applisation to 
a new state of things, if others whose 
eonduet tends to prevent the due perform. 
anea of their duties by those Oourts have 
to be sorrested as well as the Oourts 


themselves.” 


Then, after disenssing the authorites, 
the learned Judge saya (page 47* ; 

“It appears to us that the state of the 
authorities, sush as they are, ia sush as 
to leave the question, as was pointed out 
in Rex v. Parke (4), entirely open for our 
desision. Oar attention has been salled 
to observations of Sir George Jessel, M. R., 
in Olemenis, In re, (9) as to the neeessity 
of eaution in dealing with a matter where 
the liberty of the subjeet is sonserned. 
Sush sonasiderations bava been fally present 
fo our minds, and certainly needed no 
authority to enfores them. It is because 
we think that we are oreating no new 
jurisdiction, but sating atristly in sonformity 
with the oardinal prinesiplas upon whioh 
the jurisdietion to sommit for sonduet 
tending to improperly interfere with the 
administration of jastise rests, that we 
have some to the conelusion at which we 
have arrived. To confine the applisation 
of sueh prinisiples to facts identical with 
or olosely resembling those of pressding 
eases, and to hold that, because in times 
long gone by, the obief, if not the only, 
danger to be guarded against was the 
illegal exerəise of arbitrary power by 
inferior Courts and their offisers, “there- 
fore, the power of this Court extends 
no further, and that the King’s Benesh 
eannot afford them proteation as well as 
administer sorrestion, would, wa think, be 
to mistake the applisationof the prineiple 
for the prinsiple itself. Thea mischief to 
be stopped is in the ease of the inferior 


(9) (1877) 46 L.J. Ch, 378 atp. 388; 36 L.T, 
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Courts identioal with that whish exists 
when the due administration of justise in 
the superior Osurts is improperly interfered 
witb, The reason why the Court of King’s 
Bənsh did not sonsern itself with son- 
tempts of the other superior Courts was 
that they possessed ample means and 
oosyasions for proteoting themselves, Inferior 
Courts have notsash powers, although some 
of them, Qaarter Sessions, for example, try 
many more eases than are tried at Assizas, 
and have a very extended and important 
jurisdistion. The dangeris perhaps greater 
to them than it is to the superior Courts 
of having their effisiency impaired by 
publisations muah as those which hava givan 
risa to the praesent proseedings. Thinking 
as wa do that the application now before 
us asks for nothing more than the legiti- 
mate application to new sireumstances of 
tha old prinsiples of the Common Law, wea 
have come to the sonslusion that we ought 
to grant the remedy invoked, and it re- 
mains only to sonsider the penalty that 
ought to be inflistad.” 

Davies was fined £ 100 and so3ts. ` 

I need maka no exsuse for sitingat so 
great a length from this judgment, as 
otherwise if would not hava basn possible 
to realise the foundations on whish it rested. 
The administration of justies is for the 
benefit of the people, therefore, any uns 
authorised interferenss with ths administra: 
tion of justice is against the intarasts of 
the psople. The inferior Courts sannot 
protest themselva3 against sush interfensa, 
but as it ia tho daty of the Kiag’a Bana in 
exercise of its powers of sunarintandenass to 
sea that the inferior Courts do impartial 
jastisa and, if nesgssary, sorrast their mis» 
faasanos so it is also tha duty of the 
King’s Bansh to saresab the misdesds of 
others whish tend to pravani ths due 
performance of their datias by the inferior 
Oourts, And tha key of the whole 
argument will bs foand when tho learnad 
Jaodge points ont that, whether the administra. 
tion of jastiee by the inferior Courts or by 
the superior Courts is interfered with, the 
misshisf is identical, 

It ssems to me, moreover, that every word 
in that jodgment is appliaable to the ease 
bafore us. This High Court possesses the 
same powers of punishing for sontempt as 
the Gourt of King’s Beneh by virtaə of 
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the Common Law of England. 1t has powers 
of superintendense over all the Courts, Civil 
and Oriminal, in the Presideney proper and 
it may he noted that in this oane an applisa- 
tion has already been made to this Oourt 
to exersise its revisional powers on behalf 
of the accused, and by virtue of its Oharter 
it can withdraw to itself any ease, eivil 
or eriminal, pending in any of the Courts 
subordinate to it. It is responsible for 
the administration of justise not only by 
itself but also by all the inferior Courts, 
and as it is its duty to see that those 
Courts do not exceed their powers, I should 
have thought ij must also ba its duty to 
see that there ie no improper interferense 
by others whieh may prevent those Oourts- 
frou properly exersising their powers, and, 
therefore, if the duty lies at Common Law, 
the power to enforce its orders must also 
exist at Common Law, 

However, the sontrary view has bean expreas- 
ed by the High Conrt of Bengal in Governor 
f Bengal (Legal Remembrancer) v, Moti Lal 
Ghose (10) and it will be necossary to eon- 
sider the indgmente, whieh sovee over sixty 
printed pagas, af some length, The faets 
ware that whila procaelings ia what was 
known as the Barisal Conspiracy Oase wera 
going oa in the Court of the Additional 
Distrieé Magistrate at Barisal varicus 
artisles appeared in the Amrita Bazar Patrika, 
a parer published in Caleutta, sontaining 
somments on the prosaeedings. It was son. 
teudei that the publisation of these articles 
tended to interfere with the dus sourse 
and administration of justice, Jenkins, 
O. J., said,—- 

“ave we...jurisdistion to eommit for 
eontempt of an inferior Criminal Court ? 
The question is one of considerable difficulty 
and eavnot, a3 seamed to be supposed, be 
solved or even anderstood by a mers perusal 
of the deaision in Surendra Nath Banerjee v. 
Ohtef Justice and Judges of the High Oourt 
(11) and Res v. Davies (3). To determine 
the High Oourt’s jurisdistion in thia matter 
involves an enqgairy into its sonstitution 
and the jurisdiction, power and authority 
it has inherited, or may otherwise possess,” 


+ 


(10) 20 Ind. Cas. 8l; 41 0. 178 at p. 202 14 Cr, 
L. J, 321, 17 O. W. N. 1253; 180. L. J. 452, 

(11) 100. 109: 10 I. A. 171; 4 Sar. P. O. J. 474; 
5 Ind, Dec, in. 8) 76 (P. O.). 
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, The High Court inherited all juriedis- 
tions and every power and authority in 
any manner vested in the Supreme Court, 
the Sudder Diwani Adawlat and the Sudder 
Nizamut Adawlat. The Supreme Oourt 
established by Charter in 1774 was thereby 
eonstituted a Court of Reeord, butit had 
no general sontrol or power over the Mofussil 
Criminal Courts, The Sudder Diwani Adawlut, 
whose jurisdistion was siwil was, indek 
21 Geo. lll, ©. 70, æ6etion 2), ocn- 
stituted a Court of Resord, The Sudder 
Nizamut Adawlut did not appear to have 
been even sonstituted a Oourt of Reeord 
and, therefore, it had no power to eommif 
for eontempt of an inferior Oourt whioh 
sould only punish under Aat XXX of 
1841, eontempts committed in the fase of 
the Court. The Chief Juatiee then, after 
eoncluding that the High Court sonli not 
have inherited the jurisdietion from either 
of these abolished Conrts, considered whether 
the jurisdistion oculd have besome vested 
in it by the Oharter Act 1661, or the 
Letters Patent under that Aset and wiether 
the desision in Rea v. Davies (3) was applicable, 
Analysing the judgment in that ease, the 
Chief Justise points ont that the jurisdie- 
tion assumed was inherited from the old 
King’s Beneh and was ofa spesial sharacter 
as it rested on that Oourt’s power to 
punish every kind of misdemeanour as the 
guardian and protector of publie justice 
throughout the kingdom, the ‘custos morum’ 
a dignity that reverted to it or was revived 
after the abolition of the Siar Chamber, 
The helplessnees of the inferior Conrié and 
its, subjection to the superintendence and 
sontrol of the King’s Bensh were not the 
foundations of the jurisdistion but merely 
the oeeasion and the reason for its exereise. 
The Ocurt sonsidered tbat the proseedings 
‘before it were the Jegitimate applisation 
to new ejreumstances of the old principle 
of the Comman Law, and as aseording 
to: those -prineiples the. King’s Bensh as 
custos, morum had juriedistion’ to punish on 

a. summAry, preoseding as well as on in- 
distment or inforna'‘ion all offenees in the 
kingdom being a sontempt of Oourt as 
tending to interfere with the ddministration 
of justice, when the Court embarrassed was 
under the superintendence of the King’s 
Benob and unable to protest t self. Com: 
mon Law principles. should be applied on 
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Had the High 
Court Common Law powers to punish as 
an offense on & summary proceeding son- 
dust in relation to & proseeding in a Mofussil 
Oourt whisk was not an offense under the 
Indian Penal Oode, and whieh sould only 
be sonsidered as a sontempt of the Mofussil 
Court ? As auperintendenes did not give 
jurisdistion ard the King’s Beneh powers to 
puvish for interferense with the lower Courts 
did not ariee from its being a Court of Resord 
but from its Common Law powers as custos 
morum, whch the High Court did not possess, 
it followed that the High Court had not the 
jurisdistion whieh was sought for if The 
learned Chief Justise refrained from eom- 
mevting on the decision in Venkat Becws 
case (6) on the ground that to appresiate the 
ratio decidentt it would be nesessary to 
possess an intimate aoquaintavnos with the 
natora and Jimits of the juriadietion of 
the High Oourt of Madras inherited from 
its predecessor or vested in if by its 
Charter. He bad none of the materials 
necessary for that purpose nor eould he 
tell how for the Common Law prevailed 
in the Madras Presidersy outside the Pre- 
aidenay town. Bat, with all due reapest, 
the. raio decidendi in Venkat Row’s ens6 (6) 
iè perfeetiy eloar for the Ohief Justise of 
Madras did not go beyond the desision 
of the Privy Conuneil in Surendra Nath 
Banerzee, v, Ohtef Justice and Judges 
of the High Court (11) to the effest that 
the High Courts in the presidencies were 
superior Conrts of Resord and tkeir power 
of panishing for sontempt was the same 
as in England by virtce of the Common 
Law of Hoglard, Taen, as the King’s 
Beneh had the power to punish for son- 
tempt of Court involyed in the interferenee 
with the administration of justice by sn 
inferior Court if was inferred that the 
High Court of Madras had the kame power, . 
If there was jurisdistion in tke High 
Court to deal with aontempt of an ‘in- 
ferior Court it did not mach matter if the 
Jurisdistion was exersiced on the ground tbat 
the aontempt of thé inferior Court amounted 
The aduka of the differenee 
of opinion be wsen the Obief Justises 
of Biogal and Mideas is obvious. Tha 
arga-nent of Jenkins, O. J., in as follow::—Tha 
King’s Beneh had jurisdietion fo punish 


joriedistion, 


è 


- of Resord, 
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on & summary proseedings all sontempts 
of Court, by virtue of its position as 
custos morum, not beeanse if was a Court 
Tha other supsrior Courts 
were Courts of Resord bub had no power 
to punish for sontempts whieh did not 
tend to interfere with tha administration 
of justiea by suah Courts, The High Oourt 
of Bengal was in no better position than 
the English Superior Oourts other than 
the King’s Bensh and, therefore, had no 
jurisdistion to punish for sontempts of 
other Coarts. White, O. J, on the other 
hand, argued, the High QOourt Madras is 


a Oourt of Resord, it has also powers of © 


superintendense over the inferior Courts as 
the King’s Bench has, and, eaonsequently, 
the High Oourt has jurisdiotion to punish 
sontempts whish tend to interfere with the 
administration of jastiee whether by the 
inferior Court or by the Hign Court itself, 
He did not think the High Court had 
jurisdistion under section 15 of the Indian 
High Oourt Act. That may be so, but 
I do not think that the learned Ohief 
Justiee esn ba faken as holding that if 
the High Oourt of Madras was only a 
Court of Resord with no powers of super- 
intendense over the Mofuss:l Courts, if 
would haye -had jarisdistion to punish 
sonotempts whieh were dirested in the first 
instanse against the Mofassil Qourts. For 
he especially refera to the pawage in 
Ree vy, Farke (4) tothe effest that the power 
of guarding the inferior Courts against un- 
lawful attaeks was the natural  eorollary 
of the power of superintendense. Again, 
in the Burisal ease, the eontempt alleged 
wae treated in the firat instanea as A 
eontempt of the Darisal Court, and not 
of the High Court. White, O. J., sonsiderad 
that a matter of asademisal interest, buf 
it is mueh more than that, when a gusa- 


-tion of logisal asourasy ia involved. For 


in Rex v. Parke (4) Wille, J., aousedad that 
the jarisdiotion to sommit for sontempt 
was eonfined to sontempt of the Oduré 
exersising jarisdiation and there is nothing 
in the jadgment in Rex v. Davies (3) delivered 
by the same ledrned Judge whieh would 
lead one to think thāt what had boen 
sonéaded in Roz y. Parke (4) was withdrawn 
in Rea v, Davies (3) Jenkins, O. J., no doubt 
did oonsidsr the qtastion whether the High 
Qoari soald deal with the eantempt alleged 


v 
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on the ground that the sase might eome 
bsfora it either for original or appellate 


‘trial at one stage or another but deelined 


to express any opinion on the point on 
the ground that it had not been disaus- 
ed in the argament. And, after diseuss- 
ing the artieles somplained of, the Chief 
Justise says (page 220*),—~ 

“The éonelusion then to whieh I eome 
is, that though we may have jarisdistion 
to sommit for eontempt of the High Court 
in a ease Of this elass, still in the present 
ease no eontempt justifying sammarg astion 
on our part has been established.” 

Stephen, J., after disoussing Rex v. Parke(4) 
and Rez v. Davies (3), aame to the eonelu- 
sion that the latter desision depended on 
general powers possessed by the King’s 
Beneh to sesure proper administration of 
justica to His Majesty’s subjeets whieh the 
learned Judge eould not find to have been 
sonferred upon the High Court, ao that it was 
impossible to hold that thair powers of super. 
intendence implied any power of proteetion, 
But the learned Judge diseussing what might 
happen if the case same before the High 
Court on appeal continued (page 2394), — 

“As a matter of prineiple, it seems to me 
undeniable that we have a right to treat 
as a eontempt any ast sommittsd within 
the losal Hmits of our original jurisdiction 
that may affeat its irial on appeal, and 
in partioular any ast that may tend either 
to taint or impair that evidenca or to 
sause evidence that would otherwise be fortt . 
aoming to be withheld,” 

However, on a review of the artigles 
complained of, the learned Judge eonsidered 
that there was no eontempt, however 
widely the law of contempt might be 
stated. The desision of the Madras High 
Court was not dissussed, Mookeryee, J, 
sonsidered that there was no foundation 
laid by the Orown for the theory that 
the High Court as a Oourt of Resord 
had authority to punish for contempt of 
the Oonrt of the Magistrate of Barisal 
merely bèsause the High Oourt was a 
Court of Rseord whieh oexersissd powera 
of superintendence over that Ogurb or 
besanse that Oourt was anbjest to its 
appellate and revisional juriedistion, Tho 
hypothesis that a superior Court which 


exeraised & power of superintendence Over 
*Pages of 41 0,—-[Hd.] ` 
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a subordinate Court possessed by implica. 
tion a power to afford to sush Uonrb'e pro- 
tection against sontempts of its authority, 
was no doubt attractive but had no solid 
foundation in the history of the eonstitu- 
tion of their Oourts. In dealing with Venkat 
Row's cass (€) the learned Judge said (page 
245%) :— 

“The proposition that the High Oourt, in 
go far as it has inherited the jurisdiction 
of the ab-lished Supreme Court, possesses 
inherent Common law powers in sonnestion 
with matters of contempt whioh were exeraised 
by the Court of King’s Banoh, is of no 
assistance in the solution of tha problem 
now before us, namely, whether the High 
Court as a Court of Reasord san punish 
for sontempt of a subordinate Court over 
whioh it exercises powers of supsrintendencs 
and whieh is subject to its appellate and 
revisional jurisdiction. The fundamental 
distinotions between the two questions is easily 
realised from an examination of the decision 
in Rex v. Davies (3) npon whioh the Advonate- 
General relies as tha learned Judges of 
the Madras High Oourt did in Venkat Row, 
Inve (6) ” 

Tne sonslusionin Rea v. Davies (3) was not 
based on the ground that the King’s Banesh 
Division possessed the powers merely bessusa 
it was a Oocurt of Reoord or beeause it 
gxersised powers of surperintendense over 
inferior Courts, but was founded on a 
historisal eonsideration of the supreme plase 
in the judiesature assigned to the Court of 
King’s Beneh whieh bad power to eorreot 
errors and misdemeanours extra-judisial 
tending to the bresoh of the pease or 
oppression of the subjects or any other 
manner of mis-govercment, and was in a 
spesial manner the guardian and protector 
cf publics justiss throughout the Kingdom. 
The learned Jodgs thought it was obvious 
that those sonsiderations of a very spesial 
sharacter had no applisation to the High 
Court of Bengal and if they were to apply 
the prinsiple which lay at the foundation of 
the decision in Rex v, Davies (3) they wonld 
have to hold that the Oommon Law of Eng 
land was applicable throughout the jurisdis. 
tion of the Court even to persons other 
than British snbjeats beyond what was the 
territorial limita of the ordinary jurisdiction 
of the abolished Supreme Court. On a review 
of the artisle complained of the learned Judge 
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thought that they did not eonstitute a eon- 
tempt of Court of the Magistrate of Barisal 
mush less of the High Court, The fast that 
none of the learned Judges considered that . 
the artisles somplained of sonstituted a 
eontempt had no doubt some inflaense on 
their judgments and the Uhief Josties ser- 
tainly refrained from holding that in no ease 
of that slang sonld a sontempé of the High 
Oourt be sommitted. Although the question 
of the )_jecadistion of the King’s Bench was 


‘not désided until 1906, the effeet of the deoi- 


sion in Rex v, Davies (3) was that, assording 
to the Common Law of England, the King’s 
Bench always had jurisdistion to deal with 
eontempts of inferior Courts whieh by tend- 
ing to interfere with the due administration 
of justiae aonstituted sontempts of the King’s 
Baneh. It would foilow that the Suprema 
Oourt by its Charter had the same jurisdia: 
tion to the extent of its territorial limits. 
If those limits hai been extended to the 
Presidensy proper, ita jurisdietion in matters 
of sontempt would have extended in the 
same way, and beeauae the Supreme Court 
was abolishad and the territorial limits of 
the High Qourt wiish took its plase were 
extended by the same measure whieh brought 
it into exi:tenee, there is noraason why its 
jurisdistionin matters of sontempt should be 
restristed to the territorial limits of the 
old Supreme Oourt, Of sourse, by territorial 
limits I mean the limits within which the 
H-gh Oourt exersises appellate and revisional 
powers and powers of superintendenes. It 
is true that the powers of the High Courts 
to sorreot errors and misdemeanours are 
defined and limited by Statute, but the 
power to punish for sontempt remains as 
given to it by the Common Law. I entirely 
agree with Mookerjee, J., when he saya at page 
260* ,— 

“The power,..must be exercised with oau- 
tion and only when the gase is slear beyond | 
eontroversy, beoause, as Sir George Jessel 
observed in Plating Oo. v, Farquharson (12), 
it ig an arbitrary jurisdiction, There is no 
limit to the amount of the fine whish may be 
ifi sted or to the ləngtb of the term of 


‘imprisonment whieh may be dirested; tbere 


ig no appeal as a matter of right against 
an order of attachment.. It ia the only 


(12) (1881) 17 Ch, D. 49; 50 L. J. Ch, 406; 44 L, 
T, 333; 39 W, R. 5:0; 454. P. 568. 


Vol. LXV] 
EMPEROR V, BALKRISHNA GOVIND KULKARNI, 


sriminal offenee summarily punishable, The 
Oourt wil] sorsequently not make an order 
for attashment, unless it is satiafied beyond 
dispute that the order is needed perempto- 
rily in tbe interests of the administration of 
justice.” 

The learned Judge refers to what historians 
have resorded as the poliay sof the Emperor 
Augustus as in dealing with gueh matters ; 
but I think that in desiding whether or 
not to take notice of aontempts the 
sonsideration whieh might have ix fueneed 
B Roman Emperor in exercising lenienoy 
or passing them by unnotieed would have 
to be revalned by the Courts aeaording to 
modern eirsumatances. We are not soneerned 
with the faot that there are other Courts of 
highest jarisdistion in India whieh do not 
porsess the Common Law powers of the 
King’s Benah. We are only soneerned to 
ree that what jurisdistion the High Court 
possesses, B0 as to preserve the administration: 
of justise pure and unobstrusted for the 
benefit of the people of the Presidenay prop. 
er, shouid be exercised as cooasion demanda 
witb sll due sare and deliberation, We must 
exereise the high funetiona entrusted to us 
according to due scurse of law, and I venture’ 


to think there is evidense, in the words of. 


Mr. Justice Wills, to show the very great 
trost reposed in this Court in respeat of its 
eontrol] and euperintendence of all inferior 
Oourte subordinate to it, and thatit ia in a 
spesisl msnper the guardian and protestor 
of publie justice. It is by writings such ag 
the one complained of in this gase that the 
publie mind is posoned and their belief in 
the impartiality and ineorruptib lity of the 
Courta is sought to he deatroyed, and wa 
cannot fulfil that trust if the administration 
of justise aan be interfered with without any 
power on our part to prevent it, ` 

However desirable it might be that it 
should have that power, however attractive 
tke hypothesis that the power of superintend- 
@n36 oarries with it the power of protestion, 
the High Oourt of Bengal ean find no founda» 
tion in the history of its acnstitution for 
holding that it has that power The High 
Court of Madras, withont considering its own 
history, has bolaly linked to 6, distum of the 
Privy Counsil a modern desision whish hag 
dissovered for the King’s Bangah its inherent 
powers to punish all attempts to interfere 
with the administration of justigo, f 
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~ I see notbing in the bistory of the sonsti- 
tution of this Ocurt whieh should deter me 
from holding that we have the same powers 
of punishing fcr aontempt as the King’s 
Bench Division. The Supreme Court had 
the power but its jurisdistion in this respeat 
was limited not by its eonstitation but by its 
gecgraphieal limits sonsequent on its being es- 
tablished by the Crown within the territories 
of the Hast India Company, for certain pors 
poses, whieh left the jurisdistion and powera 
of the Company’s Courts free from all son- 
straint or superintendesse by the Supreme 
Oonrt. The jurisdiotion of the Supreme Court 
to prnish for contempt in eases of this alagg 
thus lyirg dormant cf necessity was inherited 
by the High Conrt and, although by virtna of 
its extended authority, oseasions might have 
arisen for its exersice, nearly sixty years have 
passed before even the question of its juris- 
distion has soma up for deaision. 

It is not every sontempt of an inferior Court 
whieh will necessarily eonstitu'e a sontempt 
ofthis Qourt, That is a question whish 
muat be desided in eneh sase as it arises, 
Viewed in this light, the question is not go 
mush one of jarisdistion as one of fast, and 
1 baye snfiisiently stated above the priusiplas 
whieh 1 thick should gaide the Court in 
deciding the question of faot, For myself, 
1 have no hesitation in holding that, agsord- 
ing to those pringiples, in this ease a eontampt 
of this Court has been sommitted bot I 
resognise that,owing to the oor fl at of authori. 
ties on the question at issue, the respondent 
msy baye thongbt that in publishing the 
article complained of he was in no danger of 
rendering himeelf liable to be attashed in 
exero)se of our summary powers. 

Suag, J.—This is a Rule issued on the 
application of the Government of Bombay 
against Balkrishna Govind Kulkarni, the 
Editor and Publisher of a paper, ealled the 
Shubholoyz, published at Dharwar, to show 
eauss why he should not be sommitted for 
contempt af Court, Tha eontempt is said to 
have been sommitted by tha publioation of an 
artiale written in Kanarese, on the 2nd of 
dune 192, in respeet of certain prossedings 
then pending in the Court of the First Class 
Magistrate at Dharwar against two pers ans, 
who are deseribed as “volunteers of the 
Temperance Committee,” on a aharge of 
robberg in respaet of a sum of thirteen 
annas, punishable ydder sestion 592, Indian 
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Penal Code, Itis not neeessary, to quote the 
artisle bere. Bat- the writer attributes par- 
tiality tó the Magistrate in favour of tke 
proresntion, eritieises the proecedinga in his 
Court ina manner whieh sannot possibly be 
dessribed as fair, and suggests that he saets 
under instruetions of the Distriet Magia. 
trate acd nof in aseordanee with his own 
eonseiense, 

The publication of such an artiele during 
the pendency of the proseedings ia elearly 
improper. The effest of the article is to 
seandalise the Magistrate and its tendeney 
is to interfere with an even and impartial 
administration of juatiee for which the 
Court is sonstituted, It is slear that sush 
a publication sonstiintes a eootempt of that 
Conrt, lt is to be regretted that sueh an artislo 
should have eppeared in a newspaper edit. 
ed and published by a person, who holds 
a Sanad of this Oourt and who ia ex: 
pested to understand his responsibility in 
a matter of this kind. If is a matter of 
some satisfaction that the opponent has 
made no serious attempt to justify the 
article and bas expressed his willingness 
to abide by the raling of this Court and 
to express his “sincere regret ” for having 
published it, as he says, in ignoranee of tha 
law governing the publieation of sueh eom- 
ments, 

The following observations in Heg. v. 
Gray (1) appear to be applicable to this 
ease (page 40*):— 

' Judges and Courts are alike open to 
eritisism and if reasonable argument or 
expostulation is offered against. any judi- 
oial aet as contrary to law or the publics 
good, no Oonrt sould or would treat that 
as sontempt of Court. The law ought not 
to be astute in sneh eases to oritioise 
adversely what tnder sueh sireumstanees 
and with such an objeat is published; bat 
it is to be remembered tbat in thia matter 
the liberty of the press is no greater and 
no less than the liberty of every subjest 
of the Queen.” 

In the present case the artiele was 
published while the proasedings were 
pending, and it is not suggested and san- 
nöt be suggested that it contains oritioism 
of the nature indicated in the passage 
quoted above, 

The question that arise on this view 

*Page of (1900) 2 Q. B,— Ba] 


eontempt of this and not of a 
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of the artiols are, (1) whaiher this Oourt. 
has jarisdistion to punish the oppsnent 
for sontempt of the Court at Dharwar, (2) 
whether it sonstitutes a sontempt of- bhis: 
Court, and (3) whether the opponent shoald 
be punished, having regard to the eirsum- 
stanees of tha case as disslosed in those 
proseedings. 

As regards the ficst question, at the 
outset I may refer to the opinions 
expressed in Mohandas Karamchand, 
Ganthi, In re (2) on this paint, 
If these opinions were binding upon 
as, - without examining this samewaat 
diffisals qiestion, I wanld answer ib in 
the afirmative in asoordaness with these 
opinious, Bat it appeara that in that oase 
the eontempt under sonsideration was the 
snbor ii- 
nate Court, and that the question of jaris- 
distion whish arises in this ease did not 
arise in that ease. The opinions expressed 
there wera not strietly neesssary for- the 
Gesision of that case, ven then, the 
opinions so olearly expressed are entitled 
to great weigbt. Unfortavately, however, 
the particular point of law was not argaed 
on both sides and. apparantly there was 
no referense to the [Indian desision on 
the point nor is thera anything in the 
judgment to show tbat the relevant pro- 
visions of the Statutes and the Lettera 
Patent bearing cn the point were inde- 
pendently examined. While, therefore, I 
am prepared to attach great weight to 
these opiniona, L aannot say that I am 
relieved from the obligation of coming to 
au independent sonslusion on the question 
of jurisdiction. 

The two English dasisions bearing on 
the point are Rea v. Parke (4) and Reg 
y. Davies (3), and the two Indian desisions 
are Venkat Row, in re (6) and Gozernor 
of Bengal (Legai Remembrance] v. Moti Lal 
Ghose (10), ‘The  applisation of the, 
view ascapted in Rew v. Davies (3) to the 
Indian High Oourts has been sonsidered 
in both the Indian eases and the diffisulty 
of the point is r.fiszeted in tho sonfliste 
ing desisions of the Madras and Oaloutta 
High Oourts. I have sarefally considered 
the point of jurisdistion in the light of 
the jodgmoents in all thasa oases, and of 
the arguments urged before us, I do nat 
think that this Gouri has power to punigh 
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soOniempts of Criminal Ocurts snberdinate 
to this Court as such, 


This Court is undoubtedly a Oourt of 
Resord. It has heen so constituted by the 
Letters Patent of 1262 and 1865: and sestion 
106 of the Government of india Aob of 
1915 -sontains an express provision to that 
.effeet, Having regard to its powers as defined 
by the Statutes and the Letters Patent 
it would ba a euperior Court of Resord. 
Undoubtedly it would have the power to 
punish sontempts committed against itself. 
The old Supreme Ocurt, as a Court of 
-Resord, had that power, bat the old Sadar 
Diwani Adawlat and Foujdari Adawlet had 
no sush power to punish persons for oon- 
tempts. The High Court has got all the 
powers whish the above Courts had subject, 
of course, to the provisions of the Letters 
. Patent.- The High Oourt has also powers 
of superintendenca over ali the Oourts 
within its appellate jurisdiction, It has 
been held that this Gourt has power 
to punish sontempits seommitted ` againat 
‘itself -as the superior Conris of Reoord 
baya under the Common Law of Englanc: 
Surendra Nath Benerjee vy. Ohtef Justice 
and Judges of the High Court (11). 
“So far there is no difficulty, Bat tre 
„question. whether the Common Law of 
England is applioable so far aa the punish. 
ability’ of sontempts of aubordinate Court 
as sveh is-conser nad, and whether tha position 
of the High Oourt is the same as or similar 
‘to that of the Court of the King’s Beng in 
Kogland as regards the power to punish them 
are not free from difftaulty and eannot be 
treated as settled by the above desision. 


As regards the firet point, certain aon” 
-tempts of Court are -punishable at present 
under sestion 228, Indian Penal QOode, and, 
apart from toe usual remedy by way of trial, 
sestion 480 of the Code of Criminal Prose- 
dure provides a summary remedy for punish» 
‘ing them. The earlest legislation on this 
point, so far as I ean gather, was Aot XXX 
of 1241. A eareful perusal of these pro- 
visions shows that in India while eerta 
sontempts sommitted “in view or the pre 
sengga of the Court” are made punishable, 
thera is no provision in the Indian Penal 
‘Code or any other Indian Ast for punishing 
‘gosh sontempts sommitted in the absense of 
the Conrt asin tbe presense ence, it may 
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be thatthe presiding Judge may bə able to 
take proseedings in respect of a skarge of 
defamation against the person soneerned : but 
that is quite a different matter. All that I 
mean is, that a sontempt of Court as snah is 
not made punishable exespt to the limited 
extent indicated in seetion 228, Indian Penal 
Cade or sestion 420, Criminal Prosedure 
Code. Under the English Common Law 
such sontempts are puniskeble az misde- 
meanour, and the remedy is either by way of 
indietment or summary proseedicgs before 
the Court if it has the power to punish it 
summarily. I feel a great diffisulty ia hold- 
ing that, besause a esontempt of Court is 
punishable under the Haglish Common Law, 
it is punishable as such in Iodia evan though 
the Indian law does not make it punishable, 
It would be in efec; sreating a new offence 
to hold that a eontempt of a subordinate 
Oscurt as meh is punishable, 

Farther, I am unable to hold that this 


‘Court has powers which the King’s Benah 


in. Hogland exersises-under the Common Law 
of Eagland, with reference to the ssntempts of 
other Courts, Tae provisions of the Statutes 
relating tothe Indian High Osurts, parti- 
galarly eastions 9 and 15 of 24 & 25 Vie. 6. 
104, now replased by sestions 106 and 107 of 


5 & 6 Geo. V, 6, 61 and of the Letters 


Patent of 1:62 replased by the amended 


‘Letters Patent of 1865, particularly olautes 
‘21 to 28 relating to the oriminal jarisdistion 
‘of this Oourt, slsarly show that the jurisdia- 


tion and powers of the High Court are defined 
by aud subjees to thote provisions; and it is 
diffisnlt to find either in the history of this 
Oour. or in the statutory provisions defining 


‘tke limitations of the powers of this Ogurt 


any justifsation for holding that this Court 
has powers sueh a3 the Court of the ‘King’s 
Bench in Hogland has as being the custos 
mo'um of all the aubjests of the realm under 
the Vommon. Law of the land, In tae result, 
I agrea with the oonslusiocg reashed by 
Jenkins, O. J., in the Calentta oase that the 
High Vorrt has no sneh power. I need not 
labour the pointthat the mere fact that the 


‘Court has powers of supsrintendeneo over 


the subsrdinate Oourtsa does not giva to this 
Oonrt any sash jurisdietion, as both the 
Madras and Oalentta High Courts are agreed 
on this point.” 

I may add that the desision in Rex v, Parke 
(4) left this question open, and that- the 
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, eoision in Rew v, Dartes (3) appears to mea 
to be based upon the view that the Court 
‘of the King’s Baneh bas power to punish 
summarily sontempts of other Courts, whieh 
are punishable by the Common Law of the 
land, as being the custos morum cf all the 
subjects of therealm, There it was merely a 
question of applying the remedy and not of 
gonsidering the question whether the son- 
tempt was punishable by the Jaw of the land. 

The next question is, whetber the publica. 
tion ia question amounts to a sonteamot of 
this Court. The point is not distinetly 
raised in the petition, but in the srzgument 
. it has been urged by the learned Advosate- 
General that a oontempt of a subordinate 
Court really sonstitates a sontempt of this 
Court. Tkis question is by no means free 
from diffieulty, On the bast sonsideration 
that I san give to if, I have some to the 
conclusion that it is not possible to lay 
down any general rule one way or the other, 
It eannot be said that every eontempt of a 
subordinate Oourt is nesessarily a sontemp! 
of this Oourt: nor san it be said that con- 
tempt of a subordinate Court san never be 
a contempt of this Court, In each oase it 
must be determined as a question of fast 
having regard to all the sirenmstanses inelud- 
ing the nature of the sontemp{, the nature 
of the proseedings with referense to 
whieh the sonismpt is sommitted, the 
relation of the subordinate Court to the High 
Oourt with referense to those proseedings 
and its probable effest upon ths due ad- 
ministration of justice, 

In the present ease we are oonserned with 
the sontempt involved in the pnblication of 
the partieular artiele in the S4tutbhodaya at 
Dharwar, with refersnee to proceedings in 
respest of a eharge under sestion 392, Indian 
Penal Oode, in the Court of the First Olass 


Magistrate at Dharwar, The artiole itself 
is an attack on the - impartiality 
and independenes of the Court. The 


proeeeding was in respest of a eharge 
triable by a First Olass Magistrate. The 
eharge of robbery is ales triable by a 
Ocurt of Session but having’ regard to tha 
description of the offences ag given in the 
petition [ should treat these prossedings 
as a trial before that Court on the sharge 
of robbery. In such a case in sase of 
asquittal the appeal would lie to this 
Vourt, and:in case of sonvistion the appeal 
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would lie to the Sessions Oourt, if the 
santenee be appealable; and in any event 
in ease c£ sonvietion this Oourt would 
have the power to revise the order of the 
Court in question, and the responsibility 
of this Court would be so-extensive with 
ita revisioral powers under the Uode of 
Oriminal Prosedure. In thus stating the 
position, I have not referred to the other 
powers of thie Uourt under the Latters 
Patent, the exeri: of whish san be 
hardly treated as anyting more than re 
motely possible, Look nz at the artiole, 
it is undoubtedly true that it is primarily 
dirested against the Magistrate aod not 
against this Court and it is not uohkely 
that the publisher may not bay» brea able 
to realise the possib.lity of its being treated 
as a sontemrt of this Court. At the same 
time, it is olear that the attask on the 
impartiality and independenss of the Ma. 
gistrate was made ata time when the 
proseedings were pending and tendensy 
of sush publication is to impede the due 
administration of jastiee, At the same 


time, without straining language, it is not 


easy to say that such a osortampt oon- 
stitutes a aontempt of this Court. Ganer- 
ally speaking, L entirely disapprove of 
euch attacks on the impartishty and 
independence of Judges, whatever their 
‘yank and position, particularly when the 
proceedings are pending and I desire to 
express my eomplete agreement with the 
observations of Jenkins, O, J., in Governor 
of Bengal (Legal hemembrancer| v. Moti Lal 
Ghose (10) at page 220-221" of the report 
relating to the impropriety of making eom- 
merits on pending eases or on Judges in 600- 
nestion with these eases. Having regard to 
“all the ciroumstances bearing on this question 
of faet, Lam not prepared to differ from 
the view whish my Lord the Chief Justice 
takes that the publication of the artiole 
in question sonstitutes a eoatempt of this 
Court as tending to impede the due 


- administration of justice. 


This bringa mə to the last questian as 
to whether the sontempt is shown to be 
of sush a oharacter as to demand any 
punishment, In eonnection with this point, 
1 think it must be sbown that it was 
probable that the publication would sub- 
due adminis. 
-APagos of 41 OLEA] 
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tration of justice. All the Judges, who 
desided the sase of Gosernor of Bengal 
I Legal Remembrancer] v. Moti Lal Ghose 
(tu) hava emphasised thia point and, 
having regard to the nature of this 
jurisdistion, if musi bea exereisad with 
reserve and eaution, I do not sonsider ib 
nessssary to elaborate this : point io the 
presont sare The petition is silent on 
this point, While thea tendenoy of a pub. 
lisation may be slear, it may not b) easy 
to determine its protable offest on the 
due administration of jastise, whioh must 
- Nessssarily depend upon the surrounding 
dirsamstanses, On the .whole, I- think, it 
is suffisient to warn the opponent on the 


ground that he has sommitted sontempt 
of this Court. 
Bofore parting with this ease, I may 


stata that, in my opinion, sush defests as 
exist at prasent in the law relating to 
sontempte of Courts other than the High 
Courts ean be removed only by Legis- 
lature and that it is desirable to remove 
them, 

N. H, 

Rule discharged. 


OUDH JUDICIAL COMMISSIONER'S 
OOURT, 
URIMINAL Revision No, 117 or 1920, 
December 21, 1 920, 

Present :—-Mr. lindsay, J, O. 
Satyed MOHAMMAD RAZA—APPLICANT 
versus 
EMPEROR, taroves MUNICIPAL 


BOARD cr SANDILA—Oprosire Party, 
U. P. Municipalities Act (IT of 1916), 8 178—Public 
road, building abutting on—Building, alteration in. 


A building situated at adistance from a public road 
but within a compound wall which abuts on the public 
road, connot be said to be abutting on a public road 
within the meaning of section 7a ofthe U P Munici- 
palities Act, and, therefore, no notice under section 
178 need be given to the Board if any addition or 
material alteration is made in such a building 


Applisation against an orderofthe Deputy 
Commissioner, Hardoi, dated the loth Jaly 


INDIAN OASES, 


987 


1920, sonfirming an order of the Beneh of 
Honorary Magistrates, Sandila, dated the 
28th May 1920. 

Mr, 4li Mohammad, for the Applisant. 

The Government Pleader, for the Orown. 

JUDGMENT.—The applisant, Saiyed 
Mohammad Rizs, was sonvie.ed by a Bonsh 
of Magistrates of an offense punishable under 
sestion 185 of the U. P. Munisipalities Aot (II 
of 1916). The sharge against him was that 
he had made sertain unauthorised sreotions 
in sonnestion with his house and had failed 
to give to the Munisipal Board notiee whieh 
ia required by section 178 of the Aat, This 
latter section requires the person.who desires 
to erect a new bnilding or new part of a 
building or to re-erest or make a materia] 
alteration in a building to give noties of his 
intention to the Board. Sub-sestion 2 of the 
same seotion, however, says that this notiee 
is only required in the sase of a bnilding 
whieh abuts on or is adjacent to a publie 
street or plase or property vested in His 
Majesty or in the Board, The Magistrates 
held that the erestions made by the asoused 
were made in connestion with a building 
whioh sither abutted on or was. adjasent to 
two publie roads—~one of them a paved lane 
to the north of the sasoused’s house and the 
other a publio road whioh lies to the east, 
A referenas to the map, whish is to be found 
in the judgment of the first Court, shows that 
the ascused’s house is situated in one oorner 
of a large sompound or ahata. The house 
is at the south-west corner. On the north 
between the paved lane and the aseused’s 
house proper is a eonsidersable spase and on 
the east there isa still larger spase between 
the assnsed’s house and the publia road, 

The ssoused applied to the Munisipal 
Board under section 178 for permission 
to erect a wall to enolose this sompound. 
The compound admittedly abuts both on the 
lane and onthe road. When the Munisipal 
Oommiasioner who dealt with these matters, 
went to inspest the site he found that the 
aseused had put up two walls in his house, 
whioh, as [ haye said, is situated at the 
south-west sorher of the sompound, There. 
upon a ease was instituted against the 
assused on the ground that these walle had 
been built on fo a hoaso whioh abutted on 
or was adjasent to a street or publie plasa, 
The evidenes showa that one wall so built 
is at least 37 feet away from the lane whilst 


witnesses under section 257, 


a 


, the 
“ praying 
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the other wall is some 40 fəsi away from 
the road. How, in the fase of these fasta, 
it ean possibly be held that these walls are 
abutting ov, or are adjacent to, the publio 
atreet or road is: more than I aan say. 
The prosess of reasoning apparently by 
whieh -thia eonslusion bas been arrived a' 
is that, besause the compound -wall whieh 
the uesused desired to build round his 
aompound would abut on these publio 
plaser, it nessssarily followed that the whols 
eompound which was enolosed within these 
walls muat also be taken to abat on tie 
lane and the road, and that eonsequemly by 
this proves) of deduction it must ba held 
that the two walla whioh the aocused bailt 
some 40 feet from either the lane or the 
road must be deemed to abat on. or to be 
adjasent to these publies places. This seems 
to me to be altogether absurd, By no 
possible interpretation aan it be said that 
the two walls whish the asensed has built 
either abut on or adjoin these publie plaoes. 
The oonviotion is, on the fase of it, wrong 
and must be set aside, The application is 
allowed and the sonvistion is quashed. The 
fine, if paid, will be refanded. 
JP. 
Application allowed, 





MADRAS HIGH COURT. 
OpimMANAL Reviscos Oain No, :04 iF 1921, 
(CaimmnaL Revirion PErrriox ‘No, 398 
oF 1921.) 

December 20, 1921, 

Presant :-—Mr. Jortioe Odgers, 

Ke VENKU REDDY AND ANOTHER —- 
À GGUSED—— PETITIONERS 

versus 


EMPEROR Prosecotor. 
Criminal Procedure Code (Act V of 189%), s 257 


_ Prosecution witnesses summoned as defence witnesses, — 


whether can be cross-examined 
i i oned as defence 
Prosecution witnesses sonr —— 
Code, do not change their chgracter and may be 
cross-examined by the accused. ẹ 
Mowla Buy Biswas v. Derasatulla Sarkar, 1 O. W. 
N. 19 and Sheoprakash Singh v. Rawlins, .23 0, 594, 


ollowed 


Petition, under sestions £85 and «89 of 
‘Code of Criminal Proocdure, 1338, 
the High Oourt to revise the 


t 
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judgment of the Court of the Sab- Divisional 
Magistrate, Gudur Division, in Oriminal 
Appeal No. 19 of 1921, presented against 
the judgment ofthe Court of the Stationary 
Sab Magistrate, Gador Division, in Crimi. 
nal Case No, 15 of 1921, 


FAOTS appar from the judgment. 

Mr, A. Narasimha Iyer, for the Pstitionera: — 

Though summoned by theaseused the 
prossention witnesses do not cease to be such. 
Under sestion 257, Uri ninal Prosedure Code, 
the aseused has the right to arosa examine 
them, Mowla Bux Biswas v. Derasatulla Sarkar 
(1), Sheoprakash v. Rawlins (2), 

Mr, N. Rajagop:lan, for the Pablie Pro. 
sesnotor, for the Orown:—The witnesses baya 
been independently summoned as defenas 
witnesses and thsy eannot ba led or oroas. 
examined, 


ORDER.—The ooly point is, . whether 
the proseeution witnesses ought to hawa 
been allowed to be seross-examined. [ 
think the point taken for the aesused must 
guessed. The Magistrate having allowed 
the proseaution witnesses to be reealled as 
defense witnesses under sestion 257, Crimi. 
nal Procedure Oode, must elearly have 
allowed them to be sross-examined by tbe 
asonsed. There is no finding that the 
application shonld not have been allowed 
as vexatious or dilatory, The dares which 
support aeeused’s position sare Mowla Bug 
Biswas v. Derasatulla Sarkar (1) and Sheo- 
prakash Singhv, Rawlins (e), Both cases desida 
that prosesutiun witnes:es somconed under 
these esircametauees, do not shange their 
sharacster smi may be eross-examined ty 
the aesuced, The eonvietions most be set 
aside and the oase remitted for re-trial 
aseording to law. 


¥. UP. 
J, Pe ? 
Oonviction set aside, 
case remitted for re trial, 
a 


(1) 10. W, N. 19. 
(2) 28 0. 594, 
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OUDH JUDICIAL COMMISSIONER’ 3 
COURT, 
Secoxp OiyiL ArPrar No, 128 or 1921. 
June 25, 1921, 

Present: —Syed Wazir Hasan, A, J. O. 
BAOHOHA SINGH AND OTHERS — 
DEFENDANTS — APPRI,LANTS 

versus i 
Babu SRI KAMLAPAT PRASAD 
— PLAINTIFF 
CHANDRES SINGH AND'OTHERS— 


Ds¥ENDANTS—RESPON DENTS, 

Adverse _possession by trespasser—Land submei ged 
during part of year — Constructive possession~——Pre- 
sumption, 

A trespasser does not acquire any right by 
adverse possession in respect of a land which is 
subject to submergence for a part of every year, 
No presumption either of constructive possession on 
account of previous actual possession or on account 
of contiguity of the land with other land in actual 
possession Of the trespasser can be made in his 
favour, [p. 770, col. 9] 

Brijraj Si ngh v. Ganga Bakhsh Singh, 28 Ind. 
Cas. 865; 180. 0.43; 20, L. J. 846, Trustees, 
Executors and Agency Company Limited and Tem- 
pleton v. Short, (1888) 13 A, C. 793; 58 L, J. P. C. 
21; 59 L.T. 677; 37 W. R. 433; 53 J. P. 132 and 
Secretary vf State for India v, Krishnamoni Gupta, 29 
O. 518; 29 I. A. 104; 6 CO. W. N. 617; 4 Bom, L, R. 537; 
8 Sar. P. O, J, 269 (2, C.), referred to, 


Appeal from a desree of the District 
Judge, Fyzahbad, dated the 17th February 
1921, modifying that of the Mnnsif, Akbar- 
por, dated the 15th Mareh 1920, 


Mr. Rudra Datta Sinka, for the Appellants. 
Messrs, Niamat ee and Jawwad Husar, 
for Respondent No, 1 


JUDGMENT —This appeal arises out of 
a puit brought by the plaintiff-respondent for 
possession of eertain plots of land from 
whieh he alleged he was ojested in virtue 
of a certain order of the Ravenue Court 
passed in proseedings in relation to the 
demareation of boundaries between two 
villages. .The plaintiff is the proprietor of 
the village Paintipur, while the defendants 
are the proprietors of the adjoining village, 
Ashrafpur. The plots in question lis poma. 
whare on the border-land batwesn the two 
villages. The plaintiff's ease was that these 
plots formad part of the village Pain$ipur. 
Tae defeudants, on tha other hand, eontend- 
ed that they wera portions of the lands of 
Ashrafpur. This was the pleading on ths 
quəstion of titla relating fo tha plia in 
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‘the question of limibabion, 


769 


~ A 


question. . The defendants, however, resisted 
the suit of the plaintiff on the ground of 
limitation as well, The issue relating to 
title is no longer in sontroversy in this Court, 
nor was it in dispute in the lower Appellate 
Court. The plea of limitation was urged 
throughout and is repeated again before mə 
in support of this appeal, 

For the purpose of determining the issue of 
limitation the Court of first instanee divided 
the plots of the lands sovered by those plots 
sategories,. With regard to 
some of the plots or portion of plots it held 


‘that they were capable of astual and physical 


possession and, inasmueh as the plaintiff had 
failed to prova his possession within limita. 
tion, his snit was liable to ba diamiased with 
With regard to 
another set of plots, it held that no party 
susseeded in proving actual possession of 


them and, sonsequently, the presumption of 


law that possession follows title was appli- 

sable to such of the lands as were eovered by 
those plots, In view of thie finding, it held 
that the plaintiff waa entitled to a dearee in 
respest of those plots. With regard to a 
third set of plots its sonelusion was that they 
generally remained under water and, oon- 
sequently, the presumption of possession 
in favour of the owner was applicable to that 
elass of land as well. It deoresd the plain: 
tifi’s suit in respeet of these plota also, Ths 


matter was taken in appeal fo the Court of 


the Distriot Judge of Kyzabad by the 
plaintiff, he being aggrieved from that 
portion of the deeree of the Court of firat 
instan3e, whieh dismissed his suit as regards 
some of the plots in dispute. The defendants 
were equally dissatisied with that portion 
of the deerce of the Court of frst instansa, 
whish had the effest of deeresing the plaint- 
iff’'s anit with regard to some pilots of land, . 
The learned Jadge dealt with both thesa 
matters in his judgment dated the 17th 
Fabruarg 1921, and the desres, whish follows 
that judgment, is the subjeat-matter of appaal 
in this Court, 

The position whish the defendants tok in 
the lower Appeliats Court and the ons whish 
they hava also taken in this Gourt is, that 
they are mere traspassera of the plots of land 
in suit of whioh ths plaintiff is the ownar. 
This isa fastér io ths ease whioh would 
gavarno the applieation of the rule of law on 
Thea learned 


— possession within limitation. 
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Judge also dealt with the several lasses of 
lands in his judgment and with regard to one 
elass of them his finding is that the land 
' covered by those plots in tank-land, With 
regard to another cet of plots he sama 
fo the oonelusion that the defendants 
have “no doubt been for long past in pos- 
-Basion when the land was asaapable of 
physieal ‘possession, but as most of the 
land is tank land pure and simple and the 
other plots are shown to have been, at least 
onsa sinse 1316 Fasli, either parti or tank- 
land the ruling reported as Brijraj Singh v. 
Ganga Bakhsh Singh (1) prevents any 
_ title aeoruing to the respondent.” These 
findings of faot, when eompared | with 
‘the findings of the Court of: first instanse 
on the same question, are direatly oppos- 
ed to eaoh other in respeat of the plots 
of land with referense to whieh that Court 
had held that the plaintiff failed to prove his 
The finding of 
the learned Judge, shortly put, aomes to thia 
that some of the landa in question are tank- 
lands and that other lands have been aetually 
' in the possession of the defendants now and 
then when they sould be in such poscession 
but these lands have also had the charaster 
"of tank-land or parti land. This being his 
finding, the law which he bas applied in 
determining the question of limitation has, 
in my opinion, heen rightly applied, Hven 
if I had some doubt as to the finding of the 
' Igarned Judge, the statements twiee reeorded 
vby the Oourt of first instanee of the’ Pleaders 
for tha parties with’ referenea to the natura 
of the lands in suit would undoubtedly have 
led me to the sonslusion that the whole of the 
‘lands in dispute were, during the period of 
“tha rainy season every year, sovered by 

“water. 
' What, then, is the law of limitation 
applicable to.sush a sondition of things? In 
‘the ease of Brijraj Singh v, Ganga Bukhsh 
Singh (1) a learned Judge of this Court 
made the following observations ;— ‘It is an 
axiom of the law relating to possession that 
where possession in faste ia determined, 
l possession in law follows “the right ta 
‘possess; in other words, possession fol- 
lows title, Applying this prinsiple to the 
- ‘gase before us it followa that „while the land 
in suit was under water possession in law 
(1) 28 Ind, Oas, 855; 18 O. O. 43, 20, L, J, 
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was with the plaintiffs whose title or right 
to poseess is aoknowledged.” If I may say 
so, with respest, I am in eomplete agres- 
ment with tbis statement of law. On the 
fasts fonnd, for a period of four months in 
every year, the lands in suit were subject to 
submergence. During that period a trespasser 
cannot be recognised to have been in aon» 
strustive possession of the lands. In fast, 
no presumption either of eonstructive posses- 
sion on account of ‘previcus setual possession 
or on account of sontiguity of land with lands 


in satus] possession of a trespasser ean be 


In the case of Trustees, 
Limited 
and Templeton v. Short (2), Lord Masnagh- 
ten, in delivering the judgment of His Ma- 
jeaty’s Privy Connoil, observed as follows:— 

Thair Lordships are unable to eoneur in 
this view, They are of opinicn that if 
& person enters upon the land of another and 
holds possession fora time, and then, without 
having acquired title under the statute, 
abandons possession, the rightful owner, -on 
the abandonment, isin the same position in 
all respeets as he was before the intrusion 
Their is no one against whom 
he ean bring an astion, He sannot make an 
entry upon himself. There is -no positive 
enactment nor is there any prinoiple of law 
which requires him to do any ast, to issue 
any notiee, or to perform any eeremony in 
order to rehabilitate himself. No new de- 
perture is nesessury. The possession of the 
intruder, ineffeatual for the purpose of trana- 
ferrinog title, ceases upon its abandonment 
to be effestual for any purrose. It does 
not leave behind it any slond on the 
title of the rightful owner, or any seoref 
process at work for the possible benefit in 
time to some of some easual interloper or 
luoky vagrant.” 

The above prinsiple of law was applied by 
their Lordships of the Privy-Oouneil in- the 
ease of Secretary of State for India v, Krishna. 
mont Gupta (3), Lord Davey, in delivering the 
judgment of the Privy OCounsil, made „the 
following observation in that sage :— “For the 
purpose of trying the question whether 
limitation applies, the Government must 
be regarded asa trespasser and disposseseor 


(2) (1888) 13 A, O. 798; 58 L. J. P.O, 2l; 59 LT, 
677; 87 W. R. 433; 68 J, P. 132. 

(3) 29 Ó. 618; 29 I. A. 104; 6 C.'W. N, G17) 4 Bom, 
L. Ri 637; 8 Sax, P, O, J, 269 (P, C.) 


made in hia favour. 
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of the rightfal owners, and, in the opinion of 
their Lordships, it would ba oontrary both 
to the prins‘pls and authority to imply such 
eonstrostive poasession in favour of a 
Wrong-doer, so as to enabla him to obtain 
theraby a title by limitation... sasaosan eea 
The posseasion of the Government was in fact 
determined by the submergenes of the land 
which then besame derelict, and, so long as 
It remained in that estate, no titles sould bs 
asquired against the true Owner... sios see 
ses They (their Lordships) think that on 
the dispossession of the Governmeat by his 
vis maor of the floods, the sonstrastive 
possessioa of the land was (if any where) 
In the trae owner.” Ona these grounds, I am 
of opinion that the desision of the ‘learned 
‘Distries Judga is substantially eorraat,. 
as appeal faila and is dismissed with 
-ooste, 


N H, Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Civiu Revyiston No, 75 of 1921, 
January 4, 1722. 

' Present: —Juatios Sir P, O, Banerji, Kr. 
EAST INDIAN RAILWAY AND ANOTHER 

APPLICaNTS 
f ` téreus Š 
FIRM INDERMAN TULSHI RAM~e 


l OPPOSITE Pagry. 
Railways Act (IK of 1890), 3s 72—Contract Act 
(IX of 872), 8s (61—Railway Company, duty of, to 


deliver goods consigned within reasonable time—Delay 
_ «Damages, 


“In the absence of any Risk Note or of any proof 


-to show that the goods consigned were despatched 


at the risk of the consignor or consignee, or that 
Any notice was given that the goods were to be 
carried subject to the rules contained in the Goods 
Tariff tegulations, a Railway Company is respon- 
Bible under section 72 of the Railways Act, read 
with section 161 of the Contract Act, for delay 
in the delivery of goods consigned to it. [p. 772, 


col, 1.] 
Oivil revision against an order of the 
Appli- 


` Judge, Small Cause Court, Aligarh. 


Mr. Laltt Mohan Baneri, for the 
sants, 


Mr. Panna Lal, for the Opposite Party, 


iffs 
‘livery of the goods, 


had to 
tion Station and this was the cause of the 


JUDGMENT,—The admitted fasts of this 
gase are these, A sonsignment of 182 bags 
of maiza was made af Barnala Railway 
Station on the North Western Railway for 
despatsh to the plaintiffs at Aligarh, The 
goods were despatehed from that station on 
the 5th of January 1920, the date on 
whieh the sonsignment was made. They 
had to ba earried over a part of the Hast 
Indien Railway and the goods had to pass 
two janotion stations, namely, Allal June- 
tion and Dalhi Junstion. They arrived at 
Aligarh on the 30th of January and wera 
delivered to the plaintiffs on the 4th ‘of 
February 1920, In the meantime, the market 
had fallen and the plaintiffs state that by 
reason of the delay in the delivery of the 
goods they sustained loss and scsordingly 
they elaimed damages from both the Railway 
Companies, It was admitted on bshalf of 
the Railway that, ordinarily, ib takes from 
7 to 10 days for any consignment delivered 
at Barnala to arrive at Aligarh. SS») tlat, 


‘admittedly, there was a delay of atleast 


15 days, It was urged in the Oourt below 
on behalf of the defendants that there was 
no spedifis time agreed upon for the delivery 
of the goods, and that, therefore, the 
defendants were not responsible for any 
loss whieh may have agsrued to the plaint- 
by reason of the delay in the de- 
It was also stated 
in the Oourt below that an axle had got 
heated and that for that reason the goods 
be detained at the Allal June. 


delay in the arrival of the goods. Onthe 
point last mentioned no evidenoe was given 
in the Onourt below. That Court made a 
desree in the plaintiffs’ favour for a part 
of the elaim. It is sontended in this 
Oourt that the goods were eonsigned under 
a Risk Note, Form A; that paragraph 9 of 
that Note provided that the goods were to 
be carried by the Railway subjest to. the 
rules eontained in the Goods Tariff Rə- 
gulation; tha? paragraph 40 of those rules 
provides that the Railway was not respon- 
sible for the arrival of the goods within 
any definite time, and that, consequently, 
the defendants were not responsible to tha 
plaintiffs for any loss sustained by reason 
of the delay in the delivery of the goods. 
There is nothing on the record to show 
that a Risk Note in Form A was signed 
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by the ecnsignor. No Risk Note was 
prodaeed nor was the Railway recsipt granted 
to the sonsignor filed by the defendants 
in the Court below. Therefore, there was 
no evidenee before that Oonrt to show 
that the goods were consigned subjest to 
the notiee alleged to bs sontained in Risk 
Note, Form A, If the gocds were not des- 
patehed under a Risk Noteof that deserip- 
tion, the sontract between the parties 
could not be said to be a sontraet under 
whish goods were to be earried subjest to 
elause 40 of the Goods Tariff Regulation, 
In the absence of eviderse to this effest, 
the ordinary rule applicable to a _ bailee 
would be applicable to the present oase, 
Under sestion 72 of the Railways Ast, 
1890, seetion 161 of the Oontract Act 
would govern ths liability of the Railway, 
Under that section the Railway would be 
responsible for delay in the delivery of 
goods at the proper time. In the present 
ease, aesording to the admission made on 
‘behalf of the Railway in the Court below, 
the proper time for the delivery of the goods 
was seven to {ei daysfrom the date of the 
eonsignment ofthe goods. Therefore, there 
was a delay of about 15 days ia the 
delivery of the goods, and if any loss 
was sustained by the plaintiffs by reason 
cf this delay, the plaintiffs would be en- 
titled to be sompensated for the loss. 
Furthermore, under section 46 of the 
Contrast Act the sontract bad ordinarily 
to be performed within a reasonable time, 
It wae, therefore, neeessary for the defend- 
ants in this sase to prove that there were 
valid reasons which prevented them from 
delivering the goods at a time when they 
would ordinarily have been delivered, No 
gush evidence was adduced. Therefore, in 
the absence of the alleged Risk Note or 
of any proof to show that the goods were 
despatehed at the rick of the sonsignor 
or consignee, or that any notice was given 
that the goods were to be sarried subject 
to the rules sontained in the Goods Tariff 
Regulations, the Oourt below «was justified 
in making a decree in fayour of tho 
plaintiffs. This applisation must, therofore, 
fail and 1 dismiss it with costs, 

B, D, ii 
Application re ccted, 


INDIAN CASES. 


(1922 


OUDH JUDICIAL COMMISSIONERS 
COURT, 
Szoonp Orvic Appsan No, 58 of 1915, 
June 21, 1921, 

Present :—Syed Wazir Hasan, A. J. O. 
RAMADHIN—Derenpant No, 1— 
APPELLANT 
VETSUS 
SURAJPAL SINGH—Ptatytirr, 
SHANKAR- SINGH—Dzrsspaxtr No, 1 
— RESPONDENTS, 

- Qudh Laws Act (XVIIL of 1876), ss, 6, 9--Pre- 
emption Hindu Law~—Joint family—Sule by one 

member~-Another member, whether can pre-empt, 


In Oudh one member of a joint Hindu family 
has a right to pre-empt a sale effected by another 
member of the same family in favour of a stranger, 
[p 775, cols, 1 & 2.] 

Gandharp Singh v. Sahib Singh, 7 A. 184; A. W. N, 
(1884) 326; 4 Ind, Dec, (N. s.) 894, (F. B.) followed. 

Pratap Narain Singh v. Shiam Lal, 55 Ind. Cas. 
87:42 A 264; 18 A. L. J. 116; 2 U, P. L, R. (A) 32, 
dissented from. 

Himmat Bahadur v. Bhawani Kunwar, 80 A. 862: 
5 A.L., J. 339, A. W. N. (1908) 143, Hazari Singh 
v. Joot Singh, 1 O. O. 2652, Ram Dayal v. Bhajju Lal, 
7 0.0. 6!, Abdul Wahid Khan v. Shaluka Bibi, 21 
C. 498; 211. A, 26; 8 Sar, P. O. J. 399; Rafique and 
Tackson’s P, C. No. 184; 10 Ind. Dec. (N. s.) 961 and 
Rangasami Gounden v. Nachiappa Gounden, 50 Ind, 
Cas, 498; 23 ©. W, N. 777; £6 M. L. J. 493 17 A. L-J, 
536; 29 O. L. J. 539; 21 Bom. L. RB 64% (1919) Ma 
W. N. 262; 42 M. 623; 25 M. L.T. 6 10 LW, 
105; 46 I, A, 72 (P. 0.', referred to, 


Appeal from a deoree of the Subordinate 
Judge, Saltanpur, dated zlat November 1914, 
upholding that of the Munsif, Musafire 
khans, dated 6th April 1914, 


Mr, M. Wasim, for the the Appellant. 
5 Mr. Niamat Ulich, for Respondent 
o. 1. 


JUDGMENT.—The fasts of the sage, 
whish are no longer in dispute, are as 


“follows :—-Surajpal Singh, the plaintiff-res- 


pondent, and Shankar Singb, defendant No. |, 
now deseased, formed a joint Hindu family 
possessed of some aneestral estate, In the 
year {903 Shankar Singh had purshased %9 
bighas 13 bisw18 land in tho village Manikpur 
from Ram Sarup and others. This property 


-on its pursbaco acquired the obarastoristie of 


a joint family property. By a sale deed 


‘dated the 19th Geptember 1912 Shankar 


Singh sold 24 brghas 16 biswas and 10 
biswansts ont of the jand whieh was pur- 
ohuued in 1503 by Ramadhin Singh, defendant 
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No, 2, the appallant in this Court, for a 
eonsiderntion of Rs, 500. Surajpal Singh 
brought the suit for pre eniption in respsot 
of the sale of the 19th Saptember 1912, out 
of whioh the present appeal has.aricen, He 
has aucseeced in both the Courts below. 
“Two points in suppor} of the appeal 
were urged before me—{1} That the suit 
for pre-emption is a mala fide one, and 
(2) that in a sale of joint family property 
by one of the members of the family no 
suit for pre-emption is maintainable by 
another member of the samo family, 

As regards the first point the sontention 
is based on two fasts—({Il) That the 
vendor, Shankar Singh, brought a suit 
for caneoellation of the sale in quzestion, 
“and (2) that the present snit is designed 
to sounteract fhe sffeot of the suit for 
eansellation in the event of its proving 
unsucsessfal, I6 is urged that the rasuli 
Of either snit, if sussessful, would be to 
the beseft of the whole family. I am 
not prepared to assept this argement, 
Both suits may ke perfeatly tona fide 
and thera is nothing in thse resord to 
suggest that they are not so. There sin 
ba no objaation to a party having two 
strings to his bow and that fact doss 
not nesessarily soggest any mala fles on 
the part of sash a litigant, I rejest the 
firat ground, 
` The sesond ground is more serious. Tha 
learned Counsel for the defendant appsllant 
sited the judgment of the 
High Court in the sase of Pratap Narain 
Singh v. Shiam Lal (1) in support of his 
sontenticn. With that dosision I will deal 
later. To determine tha right of a party 
to olaim pre-emption, I must primarily 
look to tha provisions of the Oadh Laws 
Ast (XVIII of 1876) by whish the right 
of pre-emption ia sonferred. upon paraons 
residing in the territory of Oadh. Ssetion 
3, ‘Bub-sestion (c), of the Avt says that 
“the law to bə administered by the 
Courts of Oodh shall bo the rules eon- 
tained in bhis Aat;” seation 6 of the same 
Ast is as follows: — The right of pre- 
emption is a right of the persons, harein- 
after mentioned or referred to, to aoquire, 


_ (1) 55 Ind. Cas. 37; 43 A, 264; 18 A, L. J. 116; 
2 U, P, L, R (A) 82, 


Allahabad ` 
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in the eased hereinafter sposified, immove- 
able property in preference to ell other 
persons.’ Gush persons ara enumerated 
and elassified in sestion 9 of the same 
Ast, it is admitted that the plaintiff is 
one of gusah persons and ib is also ad- 
mitted that the appellant-veidea is noba 
person who has a preferential, or evan 
an equal, right to acquire property in 
suit to the plaintiff. Gestion 13 of that 
Act gives a sause of astion to an intending 
pre-emptor to bring a suit for pre-emp: 
tion for the purpose of aequiring tha 
property in preferense to the peraon to 
whom it has been sold on breach of tha 
terms laid down in seetions 10, 11 and 12 
and also on the ground that the priee 
stated in the notise was nob fixed in good 
faith, and in the oase of mortgage that 
the amount elaimed by the mortgagee 
was not really dune on foot of the mort- 
gage and was not olaimed in good faith 
aud that ib exoaeds the fair market value 
of the property mortgaged. itt would 
thus appear that, on the terma of the 
enastment just naw mentioned, the plaintiff 
has a perfect right to bring the snit 
for pre-emption whieh he has _ brought. 
The sause of astion for suah a suit arose 
by the faet that the vendor sold tha 
property to the vendes without giving the 
dus notise as required by sestion 10 of 
the Aot, But itis argued that there are 
some general prinsiples of Jaw whish 
negative tha plaintiff’s right of pre-emp- 
tion, It ia sontended broadly that, when 
one member of a joint Hindu family sells 
property to a stranger another membsar 
of the same family has no right to pre- 
empt the same. In support of this aon- 
tention rezort was made tə the juristis 
conoeption of a joint Hindu family and 
the ləgal relation in whioh the members 
of gush a family atood to eash other. 
In this eannestion, the derision ‘in the 
eave of Himmat Bahadur vy. Bhawun: Kun- 
war (2) was oited. I aesept the analysis 
of the notion of a joint Hindu family so 
elaborately made in that judgment, but 
the eonelusions whioh the learned Counsel 
desires to draw from that analysis do 
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not follow nor oan they override the statu- 
' tory. law to. whish referenee has already 
been- made, In the Fall Beneb oase of 
Gondharp Singh v.- Sahib Singh -(8) it was 
held: that the membera of a joint and 
undivided Hindu family, other than . that 
member who.is resorded in the Collesto:’s 
book as a sharer'in.the mahal,- ara 6J. 
sharers for the purpose of pra-emption. 
In that ease the vəndşəs resisted the suit 
for pre-emption on the ground that they 
were. eo-sharers in the village and the 
defenca was upheld by the Fall Benoh. 
The effaet of such a defense being res 
eognised as valid logieally leads to tha 
eonelusion that the defendants had a right 
to asquire the property in preferenss to 
the pre-emptor and they sould equally well 
enforos their right of pre-emption as 6o- 
sharers even in the sapasity of plaintiffs. 
The .Fall Bensh desision has been admitted 
by -this Oonrt as -enuneiating a good law. 
In the sase of Hazari Singh v. Joot Singh 
(4) Mr, Blennerhassett, J. O., referred to 
that ease with approval and held that a 
suit for pre-emption by a member of a 
joint Hindu family, who happened to ba 
the son of the vandor in that.cass, was 
maintainable in respset of a sale made by 
his father with whom he formed the joint 
Hinda family. In that judgment Mr, 
Blenverbassett referred to an earlier desision 
of this Court in the oase of Lachmi Narain 
y. Raghunath, No. 652 of 1&¢d, dated the 
16th September 1885, whish had desided 
that the son was entitled to enforsa his 
right of pre-emption in respesh cf the 
property sold by his father with whom 
he was joint and undivided. Ifon no other 
grounds I must overrule the sontention on 
the ground of séare decisis, A referenss 
was also made in this oonnestion to a 
desision of a Bonsh of this Court in the 
ease of Ram Dayal v, Bhajju Lal (5), 
The ratio decidend: of that sass may be 
best explained in the language of the 
learned Judge, Macleod, A,-J..C., himself 
who delivered the judgmant of toa QOoart: 
“It seems to mə that Ram Bharose and 
(3) 7 A. 184, A. W. N, (1884) 826; 4 Ind, Dos, 
(x. s.) 394 (F. B). 
(4) 1 0, 0. 252, 
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Mal Narain are on the horne of a dilemma, 
They must eicher admit that the sale was 
a valid one or deny that it was so. If 
they admit that the sale was a valid one, 
fhen any interest they had in the property 
befora the sale must bave bean lost to 
them on the asle taking plase, and, thers» 
fore, they had no subsisting title at the 


“date of the ‘institution of their suit, while 


it they dery that their father had power 
to transfer their interest they are pre. 
sladed from olaiming preemption.” Now, 
it is perfestly clear that the title of Ram 
Bharose and Mal Narain to preempt 
rested on their interest in the property 
whish, was the subjest-matter of the sale 
and apparantly there was no other property, 
besides that property in which they had 
interest and upon whieh they could fourd 
their status of oo-sharers,” 


In the present sase, apart from any other 
property that the family may be possessed 
of in whieh the plaintiff may have an 
interest as undivided eo psrosner, half of 
the property whish was asyuirad by the 
family under the sale of August 1903 still 
remains the family property, and the plaint- 
iff has an interest in it and in yirtra of 
which he is a eosbarer within the mean. 
ing of sestion 9 of the Oadh Laws Aot 
(XVIII of 1876), and -is entitled to main. 
tain the suit for pre emption as bas already 
baen observed in an earlier portion of this 


judgment. 


It is farther argued that the plaintiff, 
having acsepted the sale in question, 
bssomes a vendor of the property sold and 
it would be anomalous to allow him tc 
acquire the same property by the exercise 
of the right of pro emtion, Ths is a 
reasoning whioh is borrowed from the 
decision of the Allahabad High Qonrt in 
ease of Pratap Narain Singh v, Sktam Lal 
(1) already referred to, I am not prepared 
to acsept the argument as a sound one, 
My reasons are as follows:—(1) A plaintiff 
ina suit for pra emotion is under a legal 
necessity to aeoept the validity of the sale 
and of the vendor's title to effest the sale, 
If he denies either the owe or the other, 
assordiog to the law in foree in Oudh, he 
is debarred from eleiming a right of pre- 
emption, This view is founded upon a 
desision of their Juordships of the Privy 
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Counsil in tbe oase of Abdul Wahid Khan 
-y, Shaluka Bibi (6) and bas eonsistently 
been asted upon. The plainti in this 
ease, with a view to suesessfully exersise 
his right of preemption, was bound to 
aceept the sale which has given rise to this 
suit, (2) With due deferenoe to the 
learned Judge who desided the sase of 
Pratap Narain Singh y. Shiam Lal (1), I am 
(unable ?) to acquiesce in the view that in 
sueb a oase the plaintiff must be treated as a 
vendor. I am of opinion that'a member 
of a joint Hindu family who eonsents to 
a sale of a portion of the family property 
by another merter of the same family is 
not a vendor. His acnsent merely takes 
plase of legal nesessity on proof of whieh 
the sale sould be upheld as valid against 
every member of the family—S3e the resent 
desision of the Privy Counsil in the case 
of Rangasamt Gounden v, Nachiappa Gounden 
(7), Sueh a acnsent ie a substitute for 
evidence of legal nesessity and when 
established merely works ont asan estoppel 
ty forse of whieh the member giving the 
sonsent is debarred from shallenging the 
sale on the ground open to him under 
the Hindu Lew. Sueh an estoppel cannot, 
in my opinion, debar him of his right to 
exersise the slaim of pre-emption whieh 
exiats in his favour indepenceratly of the 
bargain of sale. (3) I have shown above 
that the right of a member of a joint 
Hindu family to exereise his claim of pre- 
emption logically follows from the desision 
cf the full Bench sase of Gandharp Singh v. 
Sahib Singh (8). The statutory law of 
pre-emption in Oadh, to whish referenas 
has already been made, does not, in my 
opinion, deprive a plaintiff elothed with a 
obaraster suoh as the present plaintiff is 
from his right cf preemption. On the 
contrary, I hold that the enactment clearly 
recognises the right in favour of sush a 
person by the provisions of sestions 6 and 
9 of the Ondh Laws Act (XVIII of 1878), 
(5) The right of pre emptivon of a member 
of a joint Hindu family in respect of a 


(6) 210. 496; 21 I. A. 2°; 6 Sar, P. O. J. 899; 
Rafique and Jackson’s P, O. No. 184; 10 Ind. Deo, 
(N. 8.) 961. 

(7) 50 Ind. Cas. 498; 23 O. W. N. 777; 86 M. L. J. 
493,17 A. L. J. 526; 29 O. L. J, 639; 21 Bom. L, R, 
640; (1919) M. W. N. 262; 42 M. 523; 26 M. L, T. 5; 
101. W. 105; 46.1. A. 72 (P. O.). 


sale effested by another member of the 
sams family has been recognised and aeted 
upon in several desisions in Oudh, to whieh 
referense has already been made. 


The appeal fails and is dismissed with 
eosts, 


N, B- Appeal dism’sted, 


ALLAHABAD HIGH COURT, 
Civ. Bavisioy. No, 67 or 1521, 
January 4, 1922, 

Present :—Jua3ties Sir P, O. Binerji, Kr. 
RU KAM AND ANOTHER —Derendanrs— 
APpeLiga\Ts 
CeTsus 
TARA CHAND—Pratworer—O2rosirz 
Party. 

Civil Procedure Code (Act F of 1908), O. TX, rr. 8, 9, 
O. XFIT, r, 2—Dismissal of suit on meritas on plaintiffs 
njn-appearance —Restorution —Jurisdiction, 


Order IX, rule 8, of the Code of Civil Procedure 
read with Order XVII, rale 2, does not contemplate 
the hearing of a suit on "the merits in the 
absence of tha plaintiff or his pleaser, Therefore 
a suit dismissed on the merits in plaintiffs absence 
oan be restored and roe-heard. [p. 778, col. 1L] 


Ravision fron an order of the Jadge, 
Small Oause Court, Agra, 


Me. Gulzart Lal, for the Applisants, 
Me, Narain Prasad Asthana, for the Opposite 
Party. a 


JUDG MBENT.-~-Tha fasts of this oase 
are these, The plaintiff bronght a anit 
in the Court, of Small Causes at Agra to 
resover money dueup3na bind, The defend. 
ants admitted the bond buat pleaded psy- 
ment, and they prodused a rassipt whieh 
they alleged had been granted to them by 
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the plaintiff in discharge’ of the amount 
seeured by the bond. On the date 
fixed for hearing they filed their 
written statement and prayed that the 
plaintiff and his agent might ba exe 
amined, The plaintiff was not personally 
present nor was his agent. The Court 
assordingly adjourned the hearing of the 
ease and fixed the 2nd of Maroh 1921 for 
the hearing of the suit, and dirested the 
parties fo appear in person on that day. 
On the aforesaid date, the plaintiff was 
not present and his Pleader stated that he 
had no instruetions, In spite of this, the 
Qonrt prosseded to try the suit in the 
ahaenee of the plaintiff and reeorded ovidenso 
nddueed by the defendants and desided in 
thoir favour and dismissed the suit. Two 
days afterwards, the plaintiff appeared and 
applied to the Court to restore the osse, 
allegir g that illness had prevented bis appear- 
ing on the 2nd of Mareh 1921, Thisapplisation 
was granted and the ease was restored and 
heard in the presenes of both parties, 
Evidenea was taken ard the Oourt went 
fully into the merits and held that the 
reeeipt produced by the defendants related 
to another debt due to the plaintiff and 
deereed the slaim in part after an exa» 

mination of the saseount-bocks of the plaint- 
iff, 

The present application has bean made 
for revision of thi: deoree mainly on the 
ground that the Oourt below was not aom. 
petent to restora the suit and to rehear 
it, In my opinion this contention is not 
yalid, As the plaintiff was not present 
axd his Pleader had no inatructions there 
was defanlt on the part of the plaintiff 
on the 2nd cf Mareh 1921, and the Court 
sould only have dismissed the anit under 
Order 1X, rule 8 of the Code of Civil 
Prosedure, read with Order XVII, rule 2 itis 
true that the rule last mentioned provides that 
the Conrf may prosced, in sireumstances 
like those of the present case, under 
Order IX, rule 2, or make any gther order in 
the saso. The other order whieh, acsording 
to the rule, eculd be made by the Court 
was anorder postponing the hearing of the 
ease. But the rule certainly goes not eon- 
template a hearing of the eareon the merits 
in the absence of the plaintiff or hia Pleader. 
As the Pleader had no inetruetions and the 
plaintiff was not personally present, the 
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plaintiff must be deemed not to hive 
appeared on the date of the hearing, and ` 
the only order whish tbe Oourt sould have 
made was an order of dismissal for defaitlt. 
The order passed on the 2nd of Maresh 1921, 
although purpérting to be an order of dià- 
missal on the merité, was in reslity and 
in substanse an order dismissing thé suit 
for default, The Oourt must bë taken to 
have done that whish it sould only do 
under the provisions of the law. Thérefore, 
the Court below was oéntitled ander Ordér 
IX, rule 9, to restore the eise to ita original 
number and to re-hear it on the marita, It 
has sonsidered the sase fully on the mérits 
and has some to a desision in favour of the 
plaintiff. There has been no failira of 
justies in this ease and I see no reason to 
interfere in revision, The applisation is dis. 
miseed with aosts, 
8. D. 
Application dismiesad, 


OUDH JUDICIAL COMMISSIONER ’S 
COURT. 

Secoxp Orvis Appzat No, 103 or 1921, 
Jane 21, 1921, 
Pressnt:—Syed Wezir Hasan, A.J O. 
RAM BODH SINGH—Derexpant— 
APPELLANT 
VETEUI 


RAM NARAYAN SINGH AND orntrs— 


PLAINTIFSS — ResPONDENTS, 
Hindu Law— Widow —Surrender-— Alienation Legal 
necessity——Consent of reverstoner— Presumption — Apa 
peal, second Finding of fact. 


The doctrine of surrender or renunciation has no 
application to a case where a Hindu female dées 
not transfer the whole of the estate which descends 
to her from the male propositus, [p. 777, col, 2.] 

Rangasamt Gounden v. . Nachtappa Gounden, 59 Ind. 
Cas. 498; 280, W, N. 777; 86 M. L, J. 498; 17 A, 
L. J. 526; 29 6. L J. 689, 21 Bom. L, R. 640; (1919) 
M, W, N. £62; 42 M. 523; 26 M. L. T. 5; 10 L. W, 
105; 45 I. A. 72 cP. C.), referred to, 

The consent of the nearest reversioner is always 
presumptive proof of legal necessity which justifies 
an alienation on the part of a Hindu female. The 
question, however, whether the evidence addiced 
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in any particular case amounts to “a presumptive 
‘proof” or not, is a question of the sufficiency or 
insufticiency of evidence, and, as such, a pure ques. 
tion of fact. [p. 778, col. 1] 

— Sundar Lal v. Achhan Kunwar, 21 A, 7);.2C. 

N., 729; 25 I. A. 188; 7 Sar. P. C. J. 417;9Ind Deo, 

he a.) 755 (P. 0.) and Hari Kishen Bhagat v, Kashi 
Parshad Singh, 27 Ind. Cas. 674; 42 O. 876; 17 M. L, 
T, 115; 19 0. W., N. 370; 18 A. L, J. 223; 2 L, W, 
219; 210. L. J, 225; 28 M. L, J, 866; 17 Bom, L, 
E. 426; (1915) M. W. N. 511; 421, A, 84 (P. O.), 
referred to. 
’ The finding that consent obtained in the particular 
circumstances of a case is not sufficient to justify 
a presumption of legal necessity in favour of the 
vendee, is one of fact and cannot be assailed in 
second appeal, [p. 778, col. 2.] 


Appeal from a deeres of the Sab. 
ordinate Judge, Fyzabad, dated lst February 
18921, reversing that of the Munsif, Akbarpur, 
dated 3lst Marah 192 ', 

Mr, Niamat Ullah, for the Appellant. 

Messrs, A. P. Sen and N, N. Dutt, for 
Respondents Nos. 1— 4, 


JUDGMENT.—This appeal arise’ ont of 
an ordinary suit brought by a Hindu 
réversioner on the death of a Hindu 
female to resover possession of the property 
whieh belonged to a mala collateral of the 
plaintiffs from the hands of a transferee of 
the female. The suit was dismissed by the 
Court of first inatanse but has been desreed 
by the lower Appellate Court, This is a 
sesond appeal by the transferees from the 
last mentioned deeree, 


| Tne faeta nesessary for the disposal of 
the appeal are as follows: — 

The property in suit originally belonged to 
one Skohrat Singh, who died ohildless, Oa 
his death the property devolved on his 
mother, Musammat Dilbasi, By a registered 
deed of sale dated the 2lat August 1896 
(Exhibit A 1) she eonveyed the whole of 
the property in suit to the defendant’s 
father, Daarka Singh. At the time of the 
sale the plaintiffs’ father, Ramnibal Singh, 
was the only presumptive raversioner of 
Shobrat Singh. Ono the 10th Novembar 
1896 Rampihal Singh exsented a dosument in 
favour of Dwarka Singh styled as :yrarnama 
dastbardart, by means of whioh he relinquished 
all his rights in the property in suit, acsepted 
the legality of the sale of the 21st August 
1&96, and further sovenanted that he and 
after him hia heirs would prefer no olaim 
to the property whish waa the subject-matter 
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of the sale (Exhibit A 2). Ramopihal 
Singh predeseased Musammat Dilbasi, who 
died about the end of 1907. At her death 
the plaintiffs, who are the sons of Ramoihal 
Singh, are the only reversionera entitled 
to the estate of Shohrat Singh and the 
defandants are admittedly in possession 
of the property in suit since the date of the 
purehase of it by their fatherin 1895. These 
fasts are no longer disputed, though in the 
written statement filed by the defendants 
ths sesuracy of those facts was challenged. 


Tha simple ease of the plaintiffs is, that 
the sala-deed of the 2ist August 1896 was 
ulira vires of Musammat Dilbasi; that it 
ceased to have any effes} on her death, and 
that the plaintiffs are entitled to the property 
on the termination of the interest of the lady, 
The ples in defenee, which was urged bafors 
me on behalf of the appellant and with whieh 
alone Iam ooneerned now, is of a two-fold 
oharaster-—(1). That the effeot of the sale 
of the 21st August 1896, eombinad with the 
deed of relinquishment of the 10th November 
1895, is to oreate a surrender of the estate 
by the widow to the vendee with the sonsent 
of the reversioner then in existenee, and (2) 
that at any rate the deed of relinguishment 
distinotly proves the sonsent of the rever. 
sioner tothe sale of the 2lst August 1896, 
and consequently the sale is binding on the 
astual reversionera, that is, che plaintiffs, who 
are algo the sonsof the presumptive rever- 
sioner, Ramnihal Singh, who gave the sonm- 
pent. 


As regards the first aspeot of the plea, it 
may be mentioned that it does not seem to 
have been distinely raised at any stage of 
the prosesding. In any event, itis untenable, 
It is slear from the evidenos of defendant's 
witness No. 2 that the sale of the 2lst 
August 1896 does not sover the entire estate 
whish had devolved upon Musammat Dilbani 
on the death,oF her son, Shohrat Singh. It 
is well settled law now that the dostriae of 
surrender or renunoiation has no application 
to a ease where a Hindu female does not 
transfer the whole of the estate whieh 
desserds to her from the male progositus, 
Any doubt whioh sould ba entertained on 
this question before the desision of their 
Lordships of the Privy Oounsil in the 
ease of Rangasami Gounden vy, Nachiappa 
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Goun7en (1) is dispelled in an unmistakable 
` language by the judgment of Lord Dunedin 
delivered in that ease. - 

As tothe second line of argument, the 
sontention of the learned Pleader for the 
appellant eryatallised at the end into 
one simple pcint to the effest that the 
desision of the lower Appellate Oourt pre- 
seribes as a rule of evidenee a partisular 
standard of the proof of the consent given by 
a reversicner toa transfer effeoted by a 
Hindu females and that thers is no sush 
rule of evideńse. The learned Pleader son 
sequently says that the finding of the lower 
Appellate Court is vitiated by an error of 
law and is liable to bə set aside in sexond 
appeal. , 

On the authorities here ean be no doubt 
whatsover that the sonsent of the raversioner 
is always presumptive evidence of the legal 
necessity whish justifies an alienation on the 
part of the Hindu female. All aontroversy as 
to the legal effesat of susha sonsens is set at 
yest by the same judgment of Lord Dunedin, 
to whieh referenee has already been made. It 
wil], therefore, serve no useful purpose to 
examine the sase-law on the subject previous 
to the last mentioned desision of His Majesty's 
Privy Counsil, On this question Lard 
Dunedin makes the following pronounce- 
ment :— a 

‘“ When the alienation of the whole or 
rart of the estate is to bə supported on 
the ground of neoessity, then if suohb 
necessity is not proved aliunde and the 
alienee dces not prove erqniry on hia 
part- and honest belief in the nesessity, 
the sonsent of sueh reversioners as might 
fairly be expested to be interested to 
quarrel, the transastion will be held to 
affo.d @ presumptive proof whieh, if not 
rebutted by eontrary proof, will validate 
the transaction as a right and proper 
one.’ The question whether the evidense 
adduced in any partienlar oase amounis 
to “a presumptiva proof” eor not must 
necessarily be a question of the auffisiensy 
or insnuffisiensy of evidenee, and as suoh a 
pure question of fast. It is true that the 
judgment of the learned Subordinate Judge 


(1) 69 Ind. Cas, 498; 28 O. W. N. 777; 84M. L. 
3. 498; 17 A. L.J. 686; 29 O. L. J. 639; 21 Bom. 
L, B. fee eee AL ah N. 262; 42 M, eno 26 
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ereates an impression that he intended 
to Jay down, with referense to sertain Privy 
Counsil decisions, noteably the eases of Sham 
Sundar Lal v. Achhan Kunwar (2) and 
Hart Kishen Bhagat y. Kashi Parshad Singh 
(3), a rule of evidenee requiriog a spesial 
kind of proof of sonsent. The learned 
Snbordinate Judga may be wrong in that 
view of law but he deals with a number of 
sircumstaneces emerging out of the evidensa 
on the resord and on the basis of those 
sirsumstanses he finds as follows:—- 

“Plainly, therefore. Ramnihal Singh, though 
then presumptively entitled as raversionar, 
sould in fast have had no hopesof susesed. 
ing to the properiy now in suit. His 
eonsent is in eonsequensa ‘worth nothing’ 
Deputy Oonmaissioner, Sitapur v. Ausert 
Singh (4)), So the existenee of legal neoss- 
sity eannot be inferred therefrom, In this 
conneation, it is signifisant that the first 
appellant, who was then.& major, did not 
join his father, Ramnihal Singh, in exeouting 
the tgrarnam1 dated tha l0ih. November 
1896 (Exhibit A 2), For these reasons, 
I am of opinion that there was no intelligent 
sonssnt on the part of Ramnihal Singh. 
Consequently , the deed exeented by himon 
the 10th Novembsar 18:6 (Exhibit A 2) 
eannot affect the reversionery rights of tha 
appellant.” This, in my Opinion, is a 
finding of fast whioh is binding on me, 
The mie of the word “intelligent” in the 
above quotation ia unfortanata bnt I baye 
no doubt ia my mind- that the finding of 
the Isarned Subordinate Judga substan- 
tially amonnta to the opinion that amsent 
obtained in the partieular siraumetanoes to 
whioh he refers in detail in his judgment 
is not sufficient to justify a presumption of 
legal nesessity in favcur of the vendee. 

J, therefore, maintain tha deeree of the 
lower Appellate -Qourf and dismiss the 
appeal with costs, 


LZ K Appeal dismiszed, 

(2) 21 A. 71; 2 C. W. N. 729; 23 I. F 183; 7 Sar, 
P. 0. J. 417; 9 Ind Dec, (N. 8) 7565 (P. 

(8) 27 Ind Cas. 674; 42 C, 876; 17 E L. T, 115; 
19 0. W., N 870; 13 A. L. J. 223; 2 L. W. 219; 21 
O. L. J. 226: 28 M. L. J. 585; 17 Bom, L., RB, 426; 
(1915) M. W. N 511; 42 IL A, 64 (P.O) ` 

(4) $0. O, 104, 
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ALLABABAD HIGH OURT., 
Oivi Revision No. 100 or 1521, 
_ January 4,1922. 

Present:—Mr, Justisa Piggott and 
: Mr. Justisa Walsh. 
GANGA SAHAI axp otasrs—PLAINTIFF3— 
ÅPPLICANTS 

h versus 
BALDEO SINGH —Dsraxypant— 


OPPuBITE PARTY. : 
Arbitration—Private enquiry by arbitrator— 
Misconduct—Award, invalidity of—Construction of 
agreement of reference —Jurisdiction—Revision — Civil 
Procedwre Code (Act V of 190+), s, 115, 


The making of private enquiries by an arbitrator, 
where he is not empowered to doso by the terms 
of the reference, amounts to legal misconduct and 
vitiates the award. 

‘Where a Court misinterprets the terms of an 
agreement of reference it does not act in the 
exercise of its jurisdiction either illegally or with 
material irregularity to entitle a High Court to 
interfere in revision. 


Civil revision from an order of the Sub- 
ordinate Judge, Moradabad. 


Mr, B. E. O’Oonor, for the Applicants. 
Dr. Surendra Nath Sen and Mr, Peary Lal 
Banerji, for the Opro-ite Party, 


JUDGMENT, | 

Picestt,J.—This is an applheation in 
revision agsinst an order superseding an 
arbitration and diresting the trial of the 
euit to prcceed in the ordinary oourze. 
lt is based upon a finding that thers had 
been miscondust on the part of the arbi 
trator and so far complies with the provi- 
sions of paragraph 15 of the Sesond Sebedule 
to the Code of Civil Proeedure. The mis- 
condust attributed to the arbitrator ie, that 
he had made “private enquiries’ behind 
the basks of the parties. There is 
authority of this Court for the proposition 
that the making of sueh-enquiries, where 
the arbitrator is not empowered to do go 
by “tha terms of the reference, amounts 
to legal ‘“miseonduet” on his part, The whole 
eontroversy in thia case is, whether the arbi- 
trator was or was not empowered to reb 
as he did, For the applicants it is son- 
tended that the parties had agreed that 
the arbitrator might deside the osse on 
his persoral knowledge of the fects, and 
that this necessarily implies a right to 
supplement his knowledge in respect of any 
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relevant eircumstanees by any kind of 
enquiries whieh he might see fit to make, 
Tc this it is replied that, while the parties 
were quite willing that the arbitrator 
ehould make use of suoh knowledge of 
the fasts as he possessed on the date of 
the agreement of referance, they never 
agreed that he might supplement hig 
knowledge by listening to ev parte statements 
behind the backs of either or both of the 
parties to the referense., The learned 
Subordinate Judge has applied his mind to 
this point and has held tkat the terms of 
the agregment did not empower the arbitrator 
to aot as he did, I am not sure that I 
should have arrived at this oonelosion if 
I had been ealled upon to deside the 
matter in his plase; but the point is at 
least an arguable one, and the most that 
could be said in support of the ease 
for the applioants, even if the matter 
were before u3 as an appeal on a point 
of law, would be that the Court bslow 
had misinterpreted the terma of the 
agreement of reference. Aa the Legislature 
has pot seen fit to allow an appeal from 
an order of this nature, even on the 
grounds speeified in sestion 100 of the 
Civil Prosedure Code, I do not think we 
ought to ioterfere in revision. It does 
not ssem to me possible to hold that tho 
Ocurt below has asted in the exersire of 
its jurisdistion either illegally or with 
material irregularity, 

I -would, therefore, dismiss 
cation with eosta, 

Watseu, J.—I agre. 

By tae Oou.t.—The applisation is 
missed with eosta. 

J. P. 


this appli- 


dis- 


Application dismisied, 
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` OUDH JUDICIAL COMMISSIONER 3 
COURT. 
Szeconp Oivi ApPeBAL No. 110 or 1921, 
July 1, 1921, 
Pre:enk:-—Syed Wazir Hasan, A. J. O. 
LIAQAT HUSAIN AND OTHERS 
m PLAINTIFFS——~A PPELLANTS 
Téersus 
NAROTAM DAS AND OTHERS 


a [) RFEN DANT RESPONDENTS. 
Construction of document—Patta istimrari—Parti- 
tion—Subordinate interest, whether affected-—BHject. 
ment, 


In order to construe a document the Court must 
ascertain its legal effect with reference to its 
terms. Merely calling a document by a certain 
name will not make it that document, [p. 781, col, 1.] 

Tirugnanapal v. Ponnammat Nadathi, 68 Ind. Cas, 
298. 25 C. W. N. 613, (1920) M. W. N, 659; 28 M. L. 
T, 180; 12 L. W. 880 (P. O.), referred to. 

A document, styled a patia {zstimrari, granted by 
an under-proprietor, authorised the grantee to con. 
tinue in possession of the property conveyed 
generation after generation on payment of the 
Government revenue. It further provided that the 
grantee and his heirs shall have the same rights 
of ownership as the grantor had, and that the grantor 
and his representatives shall have no claim to 
and shall cause no interference in the property 
conveyed : 

Held, that the document conferred complete 
under-proprietary title on the grantee in respect of 
the plots covered by it. [p. 781, cols, 1 & 2. | 

A partition does not necessarily invest a party 
with a right to actual possession of lands which 
are allotted to him. Persons holding interests ina 
village of a nature subordinate to the interest 
which is the subject-matter of partition cannot be 
held tobe Hable to ejectment on the ground that 
the land which they occupied is allotted to any 
particular co-sharer in the partition, A person 
seeking to ejecb them must show that their interest 
in the plot in question is of such a nature as was 
legally affected by the partition proceedings, ip. 781, 
col, 3.] 

Appeal from a deeree of the Sub- 
ordinate Judge, Snultanpur, dated 19th 
Janosry 1921, | sonfirming that of the 


Munsif, Sultanpur, dated 5th July 1920, 


Messrs, Nzamatullah and Hhsanur Raman, 


for the Appellants, . 


Messrs, A. P. Sen and S, N. Roy, for 
Respondents Nos, 1 ard 2, 


JUDGMENT.—Theoe rarties are eo-sharers 
in village Daryapur in the distriot of 
Sultanpur. The entire village is held as 
an under proprietary tenure under sub- 
settlement. One Musammat Sonaiti Bibi was 
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also a @0-sharer in the villayo, Oa the 
14th Marah 1878 she sold her share in 
favour of Ghasi Khan and some other 
persons, On the 13th June 1878 the 
vendees executed a dosument in favour 
óf Musammai Sonaiti Bibi, the vendar. 
This dosument is given the name of a 
perpetual lease. It somprises four plots, 
two of which are in dispute in this ease 
that: is, Nos. 118 and 174 of old Sattle- 
ment. In exeosution ofa deeree against 
Musammat Sonaiti Bibi her rights under 
the dosument of the 13th Jana 1878 were 
attached and sold in respest of plots 
Nos. 118 and 174, The sale also inéluded two ` 
other plots, Nos. 173 and 175, whish sre 
not eovered by the lease cf the 13th June 
1878, This sale took plase on the Ist 
Oastober 1&83 and the defendant's’ ansestor 
was the purohaser of these plots, In 
the year 1908 a partition of the entire 
village was effected under the provisions 
of the U. P. Land Revenue Aat (TIL of 
1901). Amongst. others, the parties to 
this suit or their predesessors-in-interest 
were parties to the partition proseedings, 
Apart from the interest whieh the de: 
fendanis’ aneostor acquirad in the fonr 
plots already mentioned in virtne of the 
purehase of the Ist Ootober 1883, they 
were co-sharers in the village independently 
of that purohase. In that partition ploti 
Nos. 118 and 174 as wellas plots Nos. 173 
and 175 were allotted to the plaint. 
iffs’ pré@desessor-in-interect. Tho plaintiffs 
brought the suit, ont of whieh this appeal 
arizes, for possession of those four plots. They 
based their title on tha partition proseed- 
ings, to which referense has already been 
made. The defenae to the suit which 
is neéessary for the purpose of this appeal 
was to the effest that the four plots in 
dispute were held by the defendants in 
the charaster of a lessos and not in that 
of an under-proprietor. This defensa 
naturally raised the issue as tothe intet- 
pretation of the deéd of the 13th Jun 
1878 so far as plots Nos. 118 and 174 
were eoneerned, The Courts below have. 
held that the dosument in question eyi- 
deneed nothing more than a mere lêngb- 
interest in favour of Musaminat 
Sonaiti Bibi. 

Jt ia sontended in appeal before mə 
that the Courts below have erred in in- 
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terpreting the doaument of the 13th June 
1878, and that the sorrest interpretation 
is that it is a somplets transfer of the 
rights of Ghasi Khan and others in those 
plots, I agree with the sontention of 
the learned Pleader for the appellants, 
There is no doubt that the dosument is 
given tha name of pastia tstimrart, as I 
have alraady observed, but, oalling the 
dosument a patia istimrart does not make 
it so. We must ascertain the legal effoet 
of the dosument with referense to its 
terms, In the oase of Ttrugnanapal v, 
Ponnammat Nadathi (1) the question was 
as to the interpretation of a doonment, 
whish was givan the name of a Will, 
- Lord Moulton observed as follows:— But 
salling a dosaument a Will does not make 
it so.’ To sonstrue rightly the doeument 
of the 13th June 1878 I must look to its 
terms. It authorises the grantes, Musammat 
Sonaiti Bibi, to continue in possession of 
the property sonveyed thereby, generation 
after generation, on payment of revenue, 
‘whieh means the Government revenue, to 
the extent of Rs, 7-8-0, to the grantors, 
The dosument further says that the grantee 
and her heirs shall have the same rights of 
ownership as the grantors had and that 
the grantors and their representatives 
shall-haye no elaim to, or eause no inter- 
ffrenee in, the property conveyed by the 
‘dead. It is admitted that the grantors possess. 
ed under-proprietary rights in the village 
in virtue of the sale effested in their 
fsvour by Musammat Sonaiti Bibi a few 
months before, that is, on the 14th Mareh 
1878, Indeed, the so-ealled perpetual lease 
resites the fast of the sale and the possad» 
sion of the vendees thereunder, 

It appears that the motiye for the 
execution of the deed of the 13th June 
1878 was the resognition of the needs 
for maintenanes for the former owner, 
Musammat Sonaiti Bibi, on the part of her 
vandees. In fast the deed saya that the 
grant” is being made for the purpose of 
‘her maintenanos, . There was, therefore, 
ample eonsideration for the aonvayanes of 
the 13th June 1878, 1 am, therefore, 
elearly of opinion that tha dosument gon. 
fora somplete under proprietary title on 
Musamnat Sonsiti Bibi in  respest 

(1) 63 Ind. Cas, 228; 250, W. N, 511; (1920) M, 


. 


W, N, 559; 23 M, L. Ti 19912 La wW, 930 (P, Q.). 
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of the plota sovered by it, Amongst 
those plot; are, as already stated, plots 
Nos, 118 and 174, whieh are in dispute 
in this sase, The defendants were, therefore, 
oo sharers of the plaintiffs at the time of 
the partition of 1908 in regard to those 
plots, It follows that any title whieh 
they possessed to those plots in virtue 
of the deed of the 13th June 1878 was 
lost to them by reason of their allotment 
to the plaintiffs in the partition prosead- 
ings. The plaintiffs are, thorefere, entitled 
to a deores in respeet of those plote, 
Now remains the question of the other 
two plota in dispute in thia ease, namely, 
plots Nos, 173 and 175. The defendants 
alleged, as I bave already stated, that 
they were lessees of all the four plots. 
It is sommon ground that the two plote, 
Nos, 173 and 175, are not comprised in 
the dosument of the l3th, June 1878, as I 
have already stated, The status of the 
defendants, therefore, with referenee to 
these two pleis is not that of an under: 
proprietor, The partition proceedings are 
eonsequontly no bar to the retention of 
these plots by the defendants, The 
plaintiffa eannot be héld to be entitled to 
actual possession of every piece of land 
that might have been allotted to them in 
the partition proceedings. The effset of 
the partition dces not neeessarily invest 
the party with a right to sotual porsege 
sion of lands whieh are allotted to him, 
Persons holding interests in a village of 
a nature subordinate to the interest whieh 
is the subject-matter of partition sannot 
be held to be liable to ejectment on the 
ground that the land whieh they ceeupied 
is allotted to any partieular so-sharer in 
the partition, This is a snit in ejestment 
and the plaintiffs are under a elear obliga- 
tion to establish their title to the relief 
whieh they seek in the euit; in other 
words, they must establish their right 
that they are entitled to turn the defend- 
ants ont of the* actual possession of the 
plots in question and this they ean 
do only by showing in this partieular 


-ease that the interest of the defendanta 
in the plots in “ question 


n is of sush A 
nature as was legally affeeted by the 
partition proseedings. This the plaintiffs 
have not suseeeded in showing, The name 


of tho defendants iu rospost of these 
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‘plots are entered in the revenue papers 
as bare lessees or in some papers as 
mera tenants. I am, therefore, of opinion 
that the plaintiffs have failed to establish 
- their right to the astual possession of 
plots Noe. 173 and 175, It is not neseasary 
for me to determine in this oase what 
is the exact status of the defendants in 
relation to these plots. What is nesas- 
sary to deside is, that they are not 
under-proprictors of these plota and this 
I have already done, 

I, therefore, accept the appeal, modify 
. the desree of the Court bslow and give 
the plaintiffs a deerse for possession of 
plots Nos. 118 and 174 old Settlement, 
The desree of the Court below in respeat 
.of plots Nos. 173 and 175 is sonfirmed. 
,. The parties to bear ne own sosts through» 
out, ia i 


2, K, ` Arreal allowed, 


ALLAHABAD HIGH COURT, 
Civiu Miscattsngous No. 297 or 1921, 
January 4, 1922,’ 
Present:— Mr. Justice Piggott and 
Mr. Justise Walsh, 
y JINAYAT ULLAH KHAN- APPLICANT 
. | ter8us - 
"NISAR AHMAD KHAN—Ovronrs 


Pak 
Civil Procedure Code ae 7 of 10084, 3. 24— 
. Transfer of case—Plaintif’s right to chose Jorum— 
Ground of tranaf er— Convenience, 


is A 


An applicant for transfer of case praia sone 
Court to another must make out a strong case of 
the balance of convenience,” [P. 788, col 1.3 

In such a case the convenience of the parties in 
the conduct of - litigation is certainly a relevant 
consideration and it is rather the basis of nearly 
all statutory jurisdiction on fhg civil side. [p. 783, 
‘col, i 

a Bibi v. Magbool Hussain, 82 Ind, Cas, 613; 
14 A. L. J, 242 and Tula Ram v. Harjiwan Das, 5 A. 
60; A. W.N, (1882) 164; 8 Ind. Dec, * s) 655, 
` pllowed. 

Madho Prasad v. Mott Chand, 50 Ind, Cas, 368; 
WA L 3. 8743 4) A. 881, doubted 

A plaintiff has a primu facie right to decide the 
place ,of trial, but the defendant may show 
exceptional ciroumstances for trial of the case at 
another jurisdiction, [p, 788, col, L] 
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“home of the defendant. 
this sase, however, it may be assumed that 
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A suit’ for cancellation of a deedof gift executed 
in the Central Provinces by a deceased person 
while in the state of ill-health under undue 
influence was transferred from a t ourt within the 
jarisdiction of the Allahabad High Court where 
the parties resided to the Court in the Central 
Provinces on the ground that the balance of con- 
venience was in favour of the latter Court inasmuch 
as all available witnesses resided at the pluce in the 
Central Provinces. [p. 754, col. 2.] 


Applisation for transfer of a suit’ pending 
in the Oourt of the Subordinate Judge, Skah» 
jabanpur, 

Mr. Uma Shankar Ba pat, for the Ap 
plioant. 

Mr. Lalit Mohan Banery; for the Opposite 
Party. 


JUDGMANT.~—This is an applisdtion ` 
whieh: raises both a question of prinsiple 
and a queation of fast of some impor 
tanse., The defendant, who ia the applicant, 
is {he son of one Abdul Jalil Khan, deceased, 
and the plaintiff is the eousin of the deseas- 
ed man who claims to be his heir, Abdul 
Jalil Khan and the other members of* bis 
family were old residents of Shabjahanpur, 
whieh appears also to have been the aneestral 
For the purposes of 


the deseased migrated to a plass salled 
Parad in Yeotmal, a Distriet of the Berare, 
whish is now a portion of the Central Pro- 
vinees, and died there in Ostober of las 
yearafter having made, so the defendant 
allé ges, aertain gifts by deed of hia property 
in favour of the defendant, The suit is 
brought by the plaintiff as heir of the deseas- 
ed man to set aside these gifts, and it has 
been brought in the Court at Shahjahanpar, 
as a matter of ehoise, by the plaintiff who 
is of course in all sases dominus litis; pro- 
bably beeause it is bis ordinary home, the 
‘Janguage of the Court is his langu- 
age and besanse, as he says, some of 
the property is situated in that Distrist. 
However, the defendant, on the ground that, 
having regard to the issues raised by the suit 
and the general sonvenisnee of the parties in 
view of the nature of theevidenee which ‘will 
have to be called on both sides in the snit, 
has applied to this Oourt to transfer the 
ease from Shahjahanpur and altogether from 
these Provinoes in order that it may be tried 
in the appropriate Oourt in the Yeotmal 
Distrist of tto Berara in the Oentral Pro. 
yiness, 
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The question of prinsiple raised by the 
application was not very seriously argued, 
but our attention was drawn to eertain 
reported oases whioh make it desirable that 
we should express our views definitely upon 
the question. No ease is reported on the 
subject in the authorized reporte, Allahabad 
series, since the year 1282 (I. L. R. 5 
Allahabad). There have been decisions 
whish have found their way into modern 
reports and we prefer to follow the decision 
reported in Subba Bili v, Maqbool Hussar (1), 
a desision by a member of this Court sitting 
alone, who followed the view teken by the 
older oase of Tula Ramy. Harjiwan Das (2), 
and the,invariable prasties as it was then 
established in England (that old prastice 
has now been eodified in England in the form 
cf a spesial rule), namely, to insist upon-any 
litigant applying for transfer to make ont 
8 strong ease of the balance of sonveniense. 
In Tula Ram v. Harjiwan Das (2), already 
referred to, the Court resognised that as 
the real test although it desided against 
the transfer, There is one further material 
- ease, namely, Madho Prasad y. Moti Ohand (8) 
(another single Judge deoision) where 
a member of this Court deslined to adopt 
that rule and held, without referenes to 
any previous authority, that-the mere eon- 
veniense of the parties was not a good 
test. We come to the oconelusion that that 
view is not a sound one. After all, the 
sonyenienee of the parties in the sonduet 
of litigation is oextainly-a relevant aon- 
sideration, and it is, perhaps. not too much 
to say that it is the basis of nearly all 

statutory jarisdistion on the eivil side. 
~ That being the state of the law, the 
plaintiff in this ease, as in every other, 
has undoubtedly a prima facie right to 
deside the place of trial. The defendant 
may show, as he does here, exeeptional 
siroumstances, The question ie, whether 
those sireumstanses are such as to make 
it right to override the wish of the plaint- 
iff add to direat the trial to take place at 
the most eonvenient Tribunal, The defend- 
ant’s main sontention in this applisation 
is that he has to defend the deeds made 
in his fayour against an attaek made upon 


(1) 82 Ind. Cas, 618; 14 A. L, 3. 249, 
(2) 6 A. 60; A. W, N, (1882) 164; 3 Ind, Deo, (N, 5.) 


(8) 50 Ind, Ous, 808; 17 A, Ly J, 871) 41 4. 85h 
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them by the plaintiff, and that both the 
attask and the defenee must in the end 
torn upon the local evidercsa in the plase 
where the deeds were exeonted, the sug- 
gestion being that they were executed by 
the deseased man in a eondition cof sush 
ill health as to make him either of not 
suffisiently sound disposing mind, or subjest 
to the improper irflnences of some interested 
party Bo as to deprive him of the free 
exeraise of his own volition, 


To this eontention the 
several answers :— 

Firstly, he alleges that his pedigres bas 
been disputed. As to this the defendant 
has,. by paragraph 6 of his own affidavit, 
sworn on the ZUth of Desember 1921, admitted 
the plaintiff to be the sousin of the deceased 
map, and hia Counsel Mr. Bajpai in this 
Oourt on this applisation on his behalf 
formally admitted the plaintiff to be the 
heir of the deceased man, These admis- 
sions are binding upon both parties to the 
suit and this issue is, therefore, out of the 
suit and dispenses with a sonsiderable 
number of witnesses who would otherwise 
be neceseary from Shahjahanpur. 


plaintiff makea 


Secondly, the plaintiff makes the point 
that the ancestral home of both parties is 
in Shabjahanpur, that the wives of the 
deceased Abdul Jalil Khan lived there for 
the greater part of the time, and thatsome 
of the property in suit is situated there, 
This may be so. The points are really 
immaterial to the suit. The main issue 
will be, as we have stated, the eondition of 
health and mind of the donor for some 
time antesedent to the alleged exesu- 
tion of the deeds acd during the period 
between sueh exeaution and his death, and 
also the extent and nature of the inflaenee 
exersiged upon him during that period. Ad. 
mittedly, during this period the donor lived 
at Pusad, according to the plaintiff, for six 
months only, acsording to the defendant for 
nearly a year. It, therefore, appears from the 
position of both parties that the res geste and. 
the appropriate witnesses on this head are 
situated at Puoead, Thirdly, the plaintiff 
makes a point of the language question. This 
would be a serious if not an insuperable 
objestion to transfer if if were likely to affeot 
the merits or the satiefastory disposal of the 


784 
INAYATOLLAH KHAN Y, NISAR AHMAD KHAN, 

anit. _The diffioulty of language i is one whish 
is eommon to litigation in many partas of 
India, partisularly when the parties belong to 
and speak the Janguage of one Provinee and 
the events in issue occurred in a Provines 
where many material witnasses spsak an en- 
tirely different one. In this ease the diffieulty 
to some extent suta both ways, Moreover, 
inasmush as the plaintiff has traded in Pusad 
for some years through a general attorney, 
with personal visits of his own, it is 
ineonesivable that he has no one even in his 
own employ who oan interpret Urdu and 
insteust a losal lawyer in the language of the 
Court, particularly when à great part of the 
nesessary instrustions can only relate to the 
sollestion and preparation of losal evidence 
from people who speak the languaga of the 
Court, This diffisulty ean bs met by making 
it part of our order that any spesial eosta of 
translating the resord as it stands up to date, 
and reasonably to be ineurred in employing an 
interpreter, if the plaintiff has none in his own 
employment, should be allowed as part of the 
eosts of the suit in addition to thoss ordinarily 
allowed by the Court. 


- Fourthly, there is the further point of the 
danger of delay based evidently upon some 
dilatory | eriminal proseedings which haye 
already taken plase i in the Central Provinses, 
We have no. ground for supposing that the 
appropriate Civil Court in the Central Pro. 

yinees, where the plaintiff will have to sue, 
will be less disposed to prevent avoidable delay 
than the Court at Shahjahanpur, We oan 
at least make it clear that, in our view, any 
attempts by the defendant unduly to delay the 
disposal, if they appear to be made mala 416 
as the result of this order, ought to be punished 
in the Trial Court by spesial orders as to oosts 
thrown away or unduly ineurred. i 


On the other hand, the defendant alleges 
that he will have to eall mora than 20 losal 
witnesses, Oa the question how many he 
proposes to eall, the plaintiff only mentions 
Urdua speaking witnesses in Fasad bat he 
does not allege that he proposes- to sall no. 
strietly losal witnesses, This is significant, 
It is almost sertain that he will have to 
call some. He lays - stress on 4 or 5 Urdu- 
speaking witnesses in Pusad bat there is 
obviously no diffisulty about these if an 


interpreter is present even if they cannot. 
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speak Marathi, One is said to bea medieal 
man whom it is obviously more sonvenient 
to keep near his patients, as far as possible, 
The plaintiff also leya stress upon four 
witnesses whom he will have to oall from 
Shahjahanpur on the question of the 
deeeased man’s illness. Buf as there must 
be some transfer of witnasses in any event, 
there seems no great hardship in their 
attending the. Court in person as they 
oo the place where the deseased lay 
ill 


The question of possession of the house 
at Shabjabanpur on which the plaintiff 
also lays stress is eloarly a subsidiary one. 
The three witnesses whom he proposes tó 
aail san bə duly examined on sommission 
and ought to bs so examined, partieularly 
on a point on whieh evidense of purely 
eye-witnesses is notoriously vagus, irrelevant 
and unreliable, 


On the whole, having regard’ to the 
attitude adopted by tha defendant, and not 
without hesitation, we eome to the son- 
alusion that the balanee of gonveniense is 
in favour of the Oentral Proviness, and 
that the sase must be transferred from 
the jurisdiotion of these Provinoes to 
enable the plaintiff to sue at the ‘appro: 
priate Court in the Oentral Provinges, the 


«defendant undertaking to do nothing unduly 


to delay the trial, to sontribute Rs. 100 
in any event,- to the Pleaders’ fega already 
paid by the ‘plaintiff to his lawyers, and 
not to object fo the reasonable” eostas of 
translation of the present record and of 
the interpretation of the evidense being 
made. costs in the canse. The sosts of this 
application = abide the event. 


J. P, A pplication granted, ` 
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ALLAHABAD HIGH COURT. 
SECOND Orvin Appean No, 27 or 1920, 
; January 5, 1922, 
Present:—Mr. Justico Ryves and. 
P Mr. Justise Gokul Prasad, 
' REOTI LAL AND ANOfHE R=- DEFENDANTI ~= 
APPELLANTS 
veraus 
MANNA KUNWAR — PLAINTIEg = 
RESPONDENT. 
Negotiable Instruments Act (XXVI of 1881), ss. 8, 


78- Promissory-note, who can sue wpon—Beneficial 
owner, whether can sue. ; 


Under section 75 of the Negotiable Instruments 
Act, read with section 8 of, that- Act, only the 
person who holds a promissory-note in his own 


name can sue upon it and a beneficial owner cannot 
maintain a sutt, : : 


- Gurumurti v. Sivayya, 21 M. 891; 7 Ind. Deo, (x. 8) 
633, dissented from. : 


_ Dori Lal v, Sewak Ram, 29 Ind, Cas, 988; 13 A, L, 
J. 695, approved, ` 


Ramanuja Ayyangar v. Sadagopa Ayyangar, 28 M. 
205; 15 M. L.J. 249, Bubba Narayana Fathiyar -v. 
Ramasiamt Aiyar, 80 M. 88;1 M. L. T, 377 (F. B.) 
16 M.L J. 508, Subramanya Tevan v. Arunachala 
Tevan, 18 M, L. J, 188, relied on, 


Second appeal from a deeree of the Sab- 
ordinate Judge, Aligarh, reversing that of the 
Munsif, Haveli, 

Mr. Panna Lal, for the Appellants, 

Mr. G. W. Dillon, for the Respondent. 

JUDGMENT.—The plaintiff, Musammat 
Manna Kunwar, sued to reaover a eum of 
money dus ona rugqa exeouted by the de- 
ferdants in favour of one Kishori Lal. Tha 
plaintiff's allegation was that the money was 
advanced by her and that Kishori Lal, in 
Whose name if was drawn, was merely her 
benamtdar as she was parda-nashir; Kishori 
Lal had died without heirs and the plaiut- 
iff was entitled to resover the money on this 
rugqa. The defense was, ao far as we are now 
eonoerned, that the plaintiff eould not maine 
tain the suit. The Trial Court. found all the 
issues of fact in favour of the plaintiff, name- 
ly, that she had advanced the money in eash 
to the defendants who had exesuted the rugot 
benamt in the name of Kishori Lal who was 
.& néar relation of the plaintiff,- The Trial 
Court, however, dismissed the suit on the 
ground that under seation 78 of the Negoti- 
able Instruments Aot, read with sestion 8 of 
that Aot, Musammat Munna Kunwar oould 
not maintain the suit, She appealed, The 
. lesrned Subordinate Judge agreed with al) 
the findings of fact found by the Tria] Oourt 
; but held that the suit was, nevertheless, main» 
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tainable.’ What he says is. this:—"Tha 
ragga in question is an agresment, It pro: 
vides for interest and is payeble on demand. 
It is troe that under seation 78 of the Negoti- 
able Instruments Ast only the holder san sue 
whether the instrument is negotiable or not, 
but the rule does not apply to agreements, 
1 hold that the ruqga in question is an agree- 
ment and the cestui que trust ean sue on it.” 
He, nevertheless, salls the dosument a rugqa. 
We have read the dosumené and there ie no 
doubt whatsoever that it falls within the de- 
finition of a promissory-note given in seetion 
4 of the Negotiable Instruments Ast, - The 
learned Counsel who appears for the respond- 
ent does not, and indeed sould not, support 
the reasoning of the learned Subordinate 
Judge, but he argues that sestion 78 of the 
Negotiable Instruments Act does not bar a 
suit by the person really entitled to the 
money payable under a promissory-note. 
Lt bars the payment ont of Court, it is argued, 
to any one exeept the payment as defined in 
gestion 8 of the Ast so as to get a valid dis- 
sharge, and that that is all it does, and he 
relies on the sase of Gurumurtz v. Sivayya (1). 
That sase certainly does sesm to support 
his contention, but no referense in that esse 
is made to the provisions of the Aot. That 
jadgment, however, has been eonsidered in 
three later aases by the Madras High Court, 
In Ramanuja Ayyangar v, Sadagopa Ayyangar 
(2) a -Divisional Benoh of that Court gis- 
sented from it. It was, however, again oon- 
sidered by a Full Benoh of the same High 
Court in Subba Narayana Vathiyar v, Rama- 
swami Atyar (3). It is true that that oase 
was the converse of the present oare, There 
it was held that a defendant sould not set 
up the plea-that the plaintiff who-sued on a 
promissory-note and in whose name the promis- 
sory note was, was notin fast the real owner, 
That ia trae, but in the eourse of the judg- 
ment the case of Gurumurtt v, Stvayya C1} 
was expressly overruled, In Subramanya 
Tevan vy. Arungchala Tevan (4) this latter 
ease was followed. In oar own Vonrt, in tha 
gase of Dori Lal y. Sewak Ram (5), the point 
was considered by a Judge sitting alone, 
The fasts there were on all fours with the 


(1) 21 M. 891; 7 Ind, Dee. (N. 8.) 683. 

42) 28 M. 203; 15 M. L. J. 249. 

(3) 80 M. 68: 1 M. L, T, 377 (F. B.); 16 M: L, J, 508. 
(4) 18 M, L. J. 186, 

(5) 29 Ind, Cas, 988; 18 A, L, Jı 696: 
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fasts here, and that learned Judge followed ~ 


the view taken in the later Madras sases 
to whieh we have referred, We agree with 
his view. We think that the desision of the 
first Court was sorrest, Tbe result is that 
we allow the appeal and, setting aside the 
deeree of the Court below, restora that of 
the Court of first instanee with sosts, 


uP. Appeal allowed. 


‘NAGPUR JUDICIAL COMMISSIONER'S 
a COURT, 
First Cıv!L Appear No, 41-B cr1919, 
"Desember 20, 1920, - 
Fresent:— Mr. Hallifax, A.J, O, 
February 15, 1921; 
Present:—Mr, Batten, A. J. O. 
and Mr. Kotyal, A. J, O. 
SHEONARAIN AND ANOTHER— PLAINTIFES 
— APPELLANTS 
Lersus 
NATHU AND orngrs—Direnpasts— 
; R ESPON DENTS, 


Hindu Law—Joint family—Antecedent debt—Norts 
gage-debt-—After-born son bound, 


The consideration of a mortgage executed by a . 


Hindu when he was the sole living co-parcener is 
' an antecedent debt for -which the share of an 
` after-born son is liablo, [p, 794, col, 2,] 


Appeal against the deorece of the Addi- 
. tional District Judge, Amraoti, dated 3let 


. July 1919, in Civil Suit: No, 8 of 1917, 


Mr. G. V. Kukdoy and Sir*B, E, Bose, ter 


the Appellants, 


Mesare, N, M. Pedarker and E, K, Qardhe, 
for tho Respondenta, 
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FAOTS appear from the following dis- 
sentient judgments of Kotval and 
Maonair, A, J. O.s, dated the 25th September 
1920: 

K.rvat, À. J. O.—This appeal arises out 
of a suit to enforse a mortgags-deed, dated the 
bih July 1912, exeonted by defendants Noa, 1 
and 2 and by Musammat Yashodi who 
acted as the guardian of her minor sons 
defendants Nos. 3 and 4, their father Kiran, 
defendent No. 16. being insane, The mort- 
gagor defendants’ relationship appears from 
the following genealogisal table :— 








ue NE 
5 
‘Thakuram, Kisan— Musam mat 
t Yashodi, 
Nathu, defendant No, 16, 
defendant No. J, insane 
mortgagor 
Pundlik, ; 
defendant No, 16, 
minor. 
ee 
( 
( | 1 


Bhagwan, Moti, Deorao ž . 
defendant No.2 defendant No. 3, defendant No, 4, 
mortgagor. | minor, - minor, : 
mortgagor, mortgagor, 


Defendants Nos. 5 to 12 are senbsequent 


‘Jossees of tka mortgaged property under 


Nathu and defendants Nos. 13 and 14 are 


‘subsequent purehasers of a part of it from 
Bhagwan and his brothers. 
deed secures a sum of Rs, 20,000 made up as 


The mortgage- 


follows :— : 
Re, 12,000, due to Balkrishna Ramshandr: 
Oka on prior mortgages agreed to be 
paid be the mortgagees. | 
Rs, 7,000, due to plaintiffs on prior bonds 
ard a balanse of assounts. wi 
Rs, 1,000, due to Balwant Sakharam Lakhe 
on a prior mortgage by Yashodi Bai 
on bebalf of Bhagwan during hie 
minority agreed to be paid by the 
mortgagees, ; 


The plaintiffs stated that Rs. 4,000 ont of 
the Ks. 7,C00 duo to the plaiatiffs were owed 
by Nathu slone and Rs. 3,020 by Bhagwan 
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and his brothers. The lowar Court held that 
Rs. 1,700, tha amonnt of a bond plus interast 
thereon Ra, 324-2-Ototal Ks. 2,024.2-0 ware due 
by Bhagwan and R3, 4,090 by Nathu. Nathu 
and his interest inthe mortgaged property were 
held liable for Rs, 16,060 and Bhagwan and 
his interest for Rs. 3,0.9 2-0. The lower Court 
desjined to make Nathu and Bhagwan liable 
eash for the other's debts in spite of the joint 
liability undertaken by thom’in the mort- 
gage bond. The snit was dismissed against 
defendants No3, 3,4 on the ground that no 
legal necessity was provad and as against 
defendant No. 15, Pandlik, on the further 
ground that the debts were inourred by 
Nathu for immoral purposes. The liability 
of defendants Nos. 5 to 12 was made ao. 
extensive with that of Bhagwan, Defendant 
No. 16, Kisan, was held to have no interest 
inthe family property and no desree was 
passed against him. 

I do not refer to the numerous pleas raised 
in defense, susah sa the nominal nature of the 
transastion of mortzage, want -of dus attest- 
ation, miuority of defendant No. 2 at the 
date of the exesution of the mortgage, an 
agreament by the plaintiffs with defendant 
No. 2 not to resover the mortgage-debt from 
him or his estate, the exercise of undus 
inflienss, misrepresentation and fraud by the 
plaintiffs against defendant No, 2 and the 
. penal natare of the interast elaimed by the 
plaintiffz; or to the pleas . raised by the 
plaintiffs that Pandlik was not entitled to 
contest the plaintiff’s slaim on the ground 
that he was not born at the date of the mort- 
gage and that the debts wera borrowed for 
legal nesaasity. Ths issues baariug on those 
pleas have been desided by the lower. Court 
against the parties raising them ani the 
finiisgs of the lower Court thereon ara not 
enalleoged befora us, An issue ragarding the 
antessdent natura of Nathu's dabts and 
Pandlik’s liability therefor was not desided 
in view of the finding that the debts were 
insarred for immoral purposes, 

The plaintiffs have appealed, and only twa 
eontentioas ara pressol bafora us on their 
behalf,—~ 

(L) that eash of the defendants Noa. 1 and 
2 should bs mada jointly and savarally liable 
for the total of the amounts in respect of 
whish thay ara held liable, 

(2) thas defandant No, 15 Pandlik’s 
interast in the joint property should be made 
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liable for the amount for whieh Nathu has 
baen found liable, on the ground that it oon- 
stituted Nathu’s antesadent debts whieh ara 
not provad to hava baen inenered for immoral 
Parposes, 

Nathu and Bhagwan have not appaared in 
this Osurt: the only sontesting party here is 
Pandlik, 

As regards the first contention, I am of 
opinion that it must sassead, The groands 
on whioh the lower Oourt has mads Nathu 
aal Bhagwan eash liable only for dabis 
found dua from himself appear in the follow- 
ing pagjages in paragraphs 28 and 49 of its 
jadgmant : — 

In view of the observations in —— 
19 and 20 of this judæamsnt, it is olsar that 
dafendant No, 2 oannot ba said to hava 
bond for ns aonsideration. 
Mr, Oxa’s dabt was _sontrasted by Nathu 
alone. It doas not appear to have been 
sontraeted for the benefit of defendant No, 2 
or his brothers or their estate. Bat Ri. 995 
wara das by him and his brothers to Lvkhs 
and that sum was subsequently pid by 
plaintiffs to Lakho, Baszides, dafendant No. 2 
owad st laast Bi, 1,700 to plaintiffs on tha 
bond for that sum exgsuted by himsalf and 
that sam with about Rs, 323 for interest 
was das by him. He was not, of esurse, 
liable to plaintiffs for tha khata debts shown 
in the assount-b3oks of plaintiffs as dus by 
Nathu along as all those debts wera admit» 
tedly borrowed by Nathu alona after the 
partition. Thus tha siranmstano3s under 
whish Baagwan exesuted the dasd wara that 
ha was indebted to tha extant of about 
Ri, 3,000 and R3. 4,00) were to bara paid 
by him and his brothera under tha arranga- 
mint mantionsd in the desd of partition, 
Hə had just merged from minority, Tas 
eldarly parson in tha family tò whəm he 
esuld look up for gaidanae and adyvisa was 
his mother—an illitarata woman. -Ho was 
daaling with Mr. O1a,a Pleader, and with 
plaintiffs who ara ani wara professional 
money lenders pand wa find him under the 
ciroumstansas. insuring jint and several 
liability to pay R», 25,000 whan in fast he 
was liable to pay about Ra 33,00) or 
R3, 7,000 at theutmostand mortgaging —with 
his mother—the entire proparty balonginyg ta 
him and his minor brothera, This may not 
ba fraud, it may nat haga baan broaghs absah 
by misrepreseniation ar undazinflignes, Bat 
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if is something unfair to the minora and to 
defendant No. 2, Bhagwan, who though not 
minor was not of mature understanding. It 
does not appear to be an ast done with frae 
eonsent. At any rate, ib cannot be said to be 
pradent. 

“# Æ # Tn spite of of the admissions in 
the mortgage deed (Exhibit P-1) the ressipt 
{Hxhibit P-3) aad the application (Exhibit 
P. I2) I am not prepared to hold Bhagwan 
liable for more than Rz. 995 paid to Lakhe, 
Rs. 1,700 for whieh he had execnted a bond, 
and Rs. 324 2-0 interest on Rs. 1,70) for 9 
months and 16 days. Total Rs, 3,019.2-0 and 
interest on this sum from the date of the 
mortgage deed, besause plaintiff attempted to 
prove other items and failed to prova them 
and also bseaunse Bhagwan was not at all 
liable to psy Nathu’s debts and his promise 
to pay them was without eonsideration and 
appears to have baen sesared without his 
free ecnsent, taking advantage of the fast that 
he had just omerged from minority ani was 
an inexperienced youth with none to advise 
him exeept his insane father and ‘illiterats 
mother, ‘Similarly, I would not hold Nathu, 
mush less his minor con, liable for what was 
due not by him by the other branah of the 
family, ag the Arrangement by whish his 
liability was to bə shared by the other 
branch faila. and the arrangement itself 
appears to be sollusive.” 

The plea of defendant No. 2 was that his 
Signature to the mortgage-desd was obtained 
by. a representation that the dooument only 
effested a mortgage of Nathn’s property and 
that he was not signing it as an exesutant 
but merely to sesure his release from the 
obligation to pay his own and Nathu’a debts, 
He did not plead that, though he agreed to 
pay Nathu’s debé jointly with hiw, thera was 
no eonsideration for the promise. Nathu 
remained absent and did not eontest the suit 
at all. Whether there was sousideration for 
the promise cr not is a question of fast and, 
in the absense of any definite plea on the 
point, I think that thelower Osart was not 
justified in absolying the defefidants Nathu 
and Bhagwan from their liability under the 
mortzage-deed to pay the sombinad debts of 
both, As batween Nathu aad Baagwan 
there is no doubt that there was suaaidara- 
tion for the promise of eash fo ba jriatly 
liable for the cther's debi. So far as tha 
plaintiff is sonserned, there was one joing 
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promise from the two mortgagors for whieh 
there was a single consideration moving from 
the mortgagees, namely, the satisfastion aud 
paying up of the debts of both and the 
questicn as to what was the consideration for 
the individual promise of either of them does 
not arise. In any sase, as I hava already 
stated, in the absanse of spaeifis pleas it is 
not possible to hold that thera was no sən- 
sideration for tha individual promises of 
Nathu and Bhagwan, 

With regard to the lower Oourt’s ramack 
that the promiae of Biagwan was sesured 
without his free sonsent, I am unable to 
find any foundation for it in any fact 
proved or admitted. It is found that he was 
major at the time of the exesution of tha 
mortgage and that there was no undue infla- 
enag, fraud or misrepresentation used against 
him. It is not oomplained that the burden 
of proving thesa was wrongly laid on him, 
It is not alleged that there was any soaersion 
or mistake, I fail to see the forsee of the lowar 
Court’s remark that the arrangament for 
joint liability was sollasive. Under these sir- 
oametanoar, Í hold that. Nathu and Bhagwan 
and their interest in the mortgaged property 
ara jointly liable for the total amount found 
dus from both of them. 

The seoond eontention of the appellants 
refera to the liability of Pundlik's share of the 
joint family property for the debts found to ba. 
due from Nathu, It is sontendsd that these 
constitute antesedent debte of Nathu for whieh 
Pandlik’s interest in the joint property is 
liable and that the finding of the lower Oourt 
that they were insurred for immoral purposes 
is wrong sinse no oonnestion between the 
debts and Nathn’s immoralities is established, 
The finding of the lower Oourt on this point 
is that Nathu was addicted to drinking, 
gambling and spsnding money on prostitates, 
and that the fact that the period of theas 
immoralities ecincides with the psriod of hia 
borrowings establishes a suffisient eonnestion 
batween the immoralities and the debts, 
This leads to an examination of the evidensa 
ag tothe immoralities and their sonnastion 
with the debts. bo 

A number of rulings have baan sited by the 
appailants’ learued Advosate in support of his 
entention that it is not saffisienf morely to 
show that tha father was of immoral and 
extravagant habits in order to enable tha son 
to slaim exemption fram ths paymantiiof:his 
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father’s antesedent debts, but it must also be 
shown that the money borrowed was applied 
to immoral purposes. In the present sasa, 
as is admitted by the learned Advosate for the 
respondent, Pandlik, it is not proved that any 
Spesifis sum borrowed was so applied. Bat 
in my opinion sueh proof is not indispensible. 
The issue whether the debts were sontraeted 
for immoral purposes is one of fast and may 
ba proved by inferense from evidenss show- 
ing that they were contrasted during a period 
of extravagant immoral habits, Bat in suoh 
A ease there must ba definite and sonvinsing 
proof that the immoral prastises were a9- 
temporary with the loans and sould not have 
been indulged in without the use of the bər- 
rowed amounts, Iam unable to hold that 
the evidensa in this sage ia of that kind, 
That Nathu used to drink is probable, bat the 
evidense of the defenes witnesses on tte point 
appears to exaggerate this viss of his. Iam 
unable to attash mush importanse to the 
evidensa of theex-Tehsildar (15 D; W. 4) 
whish amounts only to this, thas he visited 
Nathn’s village four or five timas in 1912 
and remembers to hava seen him drank, bnt 
how often he oannot say, Nor do I think it 
safe to rely on 15 D. W. 20 and 15 D. W, 7 
whose evidensa is ‘addused to prove Nathu’s 
extravaganses due to drinking. The3e alone are 
the witresses to whom any referense is spesi- 
fisally mide by the lower Oourt. Tha other 
evidenss refers in general terms to Nathn’s 
habits of drinking, gambling and spending 
money on shows and prostitutes The wit- 
nesaes appear to ba indulg nz in exaggeration 
and their statements appaar to ba haphazard 
and mada without any sanse of responsibility. 
I am not satished thatysush immoral prastiees 
have heen proved as aould not be indulged in 
without an expenditure approximating to the 
amount of the loaua, 

I note that no question ragarding Nathn's 
immoral habita was put to defendant No. 2 
Bhagwan (2 D. W. 3) or his mother Yashodi 
(2 D. W. 1). Nathu, as was to bə expested, 
has ‘kopt himself ont of the witness-box, 
though as appears from the evidense of 15 
D. W. 21 he mast bə sonduoting this 
litigation, 

The defendants’ evidense does not also 
satisfaetorily prove that the periods of the 
immoral babits and the loans wera syushron. 
ous 15 D. W. 10 and 15 D, W. 18 mike 
ont that Nathu's viees began five or seven 
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years ‘bafore September 1918 when thay 
were examined and 15D. W, 7, 15 D. W. 8, 
15 D. W. 11, and 15 D. W. 14 give instanees 
of extravaganee and immorality ossurring 
within the same period. Now, though the 
bond in suit is dated the th August 1912 
and Rs, 12,000 were paid on Nathn’a behalf 
to Oka on and after that day, yet this amount 
was dne to the latter on aasount of mort- 
gage-bonds exeonted in 1907 and 1908 and 
the sum of Rs. 4,000 due to the plaintiffs 
from Nathu whioh is ineorporated in the 
-bond in suit is not altogether a new borrow- 
ing but a balanse dus on account of pravious 
traneastions, l am of opinion that there is 
not suffisient proof to enable us to arrive at a 
distinet finding that the debts were eon- 
trasted for immoral purposes, 

It is: contended on behalf of Pandlik that, 
in any case, the amount of Ra, 12,000 does not: 
sonstitute an antesedent debt ks it was borrow: > 
ed on the security of the joint family property, 
Relianos is plased in support of this oon- 
tention on Sahu Ram Ohandra v. Bhup 
Singh (i) where at page 4478 their 
Lordships of the Privy Oounsil observe,— 

“The law was thus stated by Lord 
Hobhonse in Naroni Babursin vy, Medhun 
Mohun (2),— 

‘Dastraetiva as it may bə of the prinsi- 
ple of independent a9-parsenary rights in 
the sons, the desisions have, for some 
time, estadlished the prinaiple thas tha 
sons sannot ret up their rights against 
their father’s alienation for an anteasdant 
debt, or against hia azeditor’s remedies for . 
their debtr, if not tainted with immorality, 
Qo this important question of the liability 
of the joint estate their Lordships thick 
that there is now no oonfliet of authority,’ 

“In their Lordships’ opinion these ex. 
pressions whieh have been the subjeat of 
so mueh differenes of legal opinion, do 
not give any sountenanse to the idea that 
the joint family estate can be effectively sold 
or eharged in sush a manner as to bind 
the issue cf tha father, exsapt where the 
sale or eharge ‘has been made in order to 
dissharge an obligation not only anteas. 

(1) 89 Ind. Cas, 260; 39 A, 437; 21 C. W, N. 698; 1 
P., L. W. 557: 15 A. L. J. 437; 19 Bom L. R. 493; 26 
O. L. J. ty 88 M. Lad, 14; (1917) M. W. N. 439; 22 M, 
L. T. 22; 6 L. W. 213; 44 I, A. 126 (P, O.). 


(2) 13 0. 2l at p. 85 (P, O.); 18 L A. 1; 10 Ind. Jur, 
151; 45 4 Sar. P.O. F. 682; 6 Ind, Dac. {N s.) 510, 
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dently ineurred, but ineurred wholly apart 
from the ownership of the joint estate or 
the seeurity afforded or supposed to be 
available by sush joint estate, The ex. 
seption being allowed, as in the state of 
the authorities it must be, it appears to 
their Lordships to apply, and to apply 
to the ease whore the father’s debts have 
been ineurred irrespestive of the orelit 
obtainable from immoveable assets whish do 
not personally belong to him but are joint 
-family property.” 

The appellants’ Advosate relies on Arumu- 
gham Chetty v. Muthu Koundan (3) where 
the above ruling is explained, and it is 
held that their Lordships of the Privy 


‘Couneil did not intend to lay down the 
proposition that the antessdent debt must 


be one whish was not ineurrad on the 
sesurity of the joint family property. Tha 
view taken by the Madras High Oourt in 
this ease is. that this question was not 
before their Lordships, that the statement 
in their judgment that the antesedent debt 


‘must be one which was not insurred on the 


gseurity of joint | family proparty 
is an ob¢ter dictum and that, in view of the 


‘great diaturbanee of titles whieh is likely 
the application of the 
_prineiple appearing in that statement, their 


Lordships eannot be taken to have intended 


‘to’ lay down a principle for general ap: 


plication. It is said thatthe only question 
before their Lordships was whether there 
should not be a real antesedeney or whe- 
ther was enough that the debt was inourred 
eontemporaneously with, or a short time 
before, the alienation, the sorfliet on whish 
their Lordships were then settling. With 
due respect to this opinion it seoms to me 
that their Lordships who were desiding 
the question as to the nature of an an» 
tesedent debt an alienation for whish 
would be binding on the son, must be 
taken to have .eonsidered the prinoiple 
governing the nature of sash debt in sil its 
aspeete, and that they werengt likely to have 
referred to au aspeet whioh they did not intend 
the Subordinate Oourts tobe guided by, 

It is true their Lordships were settling 
a eonfliet on the question whether a debt 
borrowed on the oseasion of the grant of 
a mortgage was an antesedent dabt, but 


(3) 52 Ind, Cas. 525; 42 M, 711 (F. B.); 9 L. W, 565; 
(1919) M, W. N. 409; 37 M, Ls Ja 166; 26 M, L, J, 96, } 
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in meeting the argument that a debt 
whish was borrowed a short time before 
granting the mortgage would be de facto 
anteesdent, their Lordships appear torule 
that the mere lapse of time is not the 
sole fastor in the determination of the 
question of antesedensy, but that the in» 
tention or understanding at the time of 
the loan is also to be oonsidered, If at 
the time the loan was borrowed there 
was an understanding that a mortgage of 
the joint family estate was to be granted, 
then, as I think, in their Lordships’ 
Opinion the loan would not sonstitute an 
antesedent debt binding on theson. This 
is what I understand is meant by their 
Lordships when they say at page 445%; 
“In trath, in order to validate sush a 
transastion of mortgage there must, to give 
true effest to the dostrine of antesodensy 
in tims, ba also real dissosiation in fact.” 
is 
the prinesiple that the debt must also be one 
ingurred wholly apart from the ownership of 
the joint estate- or the security afforded or 
supposed to be available by auch joint estate.” 

Where's oreditor has lent monay to the 
father originilly on the seaurity of the 
joint family estate and later on a fresh 
mortgage is granted for the same money 
it may well be taken that the sesurity 
afforded by the sesond mortgage is in 
pursuanee of the original intention to make 
the estate seeurity for the debt and that 
the debt ie, thcrafore, not dissosiated in 
fast from the alienation, 

If a debt seeured by a mortgage of 
the joint family property is to be treated 
ps ah anteesdent debt when a second 
mortgage is exeouted in respcos of it the 
result would ba that a transaction, whioh 
was originally of no forse as sonstitating, 
acsording to their Lordships of the Privy 
Connoil, a breach of trust, would be legalised 
by what really is a repetition of that breach. 

I thick that their Lordships did intend 
to lay down the rule that the antessdent 
debt must be one whioh waznot inourred 
on the seeurity of the joint family prop- 
erty and that we are bound by it. This 
opinion finds support in First Appeal No. 70 
of 1917 desided by Mittra, A. J. Ou 
[ Dileshwar Ram Brahman v. Nohar Singh (4) } 

‘4) 48 Ind. Cas 198, — 

*Page of 39 A,—[ Ed]. 
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and Recond Appeal No. 291 of 1918 desided by 
Finlay, A. J. O., [Nanhkucao v. Ganpati 
(5)Jand in Bri; Narain Rat v. Mangla 
Prasad (5) and Badogila Jogi Naidu v. 
Bendalam Papiah Natdu (7) the ease 
ovarraled in Arumugham Ohe'ty v, Muthu Koun- 
dan (3), It is, however, aontended that 
the debis due to Oka were not wholly 


borrowed on the sesurity of the jotat | 


family property but oonsisted partly of 
previous sash advaness. The lower Court 
has not desided the issus as to the an: 
tesedensy of the debts and this point will 
hava to be further eonsidered, 

- As regards the debt of Rs. 4,009 due 


to the plaintiffs it is admitted by Pandlik’s 


Advosate that it would ba antessdent, but 
it ia eontended that it has not baan provai 
as against Pandlik, and in this sonnestion 
referanse is mide t3 prragrapis 38 and 
39 of the lower Oourt’s judgmant, Ia 
paragraph 33, in eonsidsring the question of 
legal nesess'ty for the sum of R3. 3,09) 
found das by Bhagwan, the lowar Oonrt 
states that “the plaiatiffs did not oxre to 
have their asesount-books proved.” Para 
graph 39 is as follows : — 

' “TI hava not oonsidered in detail - the 
legal neoassity for the suma borrowed by 
Natha as Pandlik’s liability is to ba desided 
on a different eonsideration, riz, if ths 
debts borrowad wara antessdent, Howavar, 
I may say generally that in oonnestion with 
those sums also, the aossunt-books are not 
proved and legal neesssity has nət basn 
established; nor hava the plaintiffs provad 
that they advanesd the sum after any 
inquiry regarding the evidense of a nesas 
sity, All that they appear to have sarel 
for is whether WNathn’s property was 
larga. ” 

I oannot assapt this asa proper finding 
that the amount has nət baen prowal to ba 
advansed, The plaintiffs haya filed Exhibit 
P.5, a bond, dated the 55h Jaly 1911, for 
Rs, 2,500 tha last one exesnted by Natha in 
his favour ~whish has baen hell t2 ba proved. 
They hava also filed an extrast from their 
assount books, Echibit P-8, anda; P, W. 
No. 2 the plaintiff Shoonarain haa stated how 
the sum of R3, 4,090 had ba33m3 dus from 
Natho, 

(5) 53 Ind. Cas. 231, 

(6) 50 Ind. Cas, L31; ALA, 233; 17 ALU J, 2h); | 
U. P, L, B. (A) 43, 
(7) 43 Ind, Cas 23333 V. G J. 333 
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sross-examine him at allon these matters, 
and, under the sireumstanece, I consider that 
this amount whieh has been admitted by 
Nathu ia- the morbgage-bond in suit and 
has been held proved against him hag 
been suffisiently proved also as against 
Pandlik:, 

I propose to ramand the ease to the 
lowar Court for a dasision of the question (a) 
how muah of the Ri, 12,000 das to Oka 
was borzawal from him on mortgaga3 of 
the joint family propacty, (b) how mash 
of the amyuni borcowad from Or} 02 
moirtgagay of joint family praparty ean3titat- 
ei antesadsnt dsbis at the tima ofthe mərt- 
gages to him, and (e) how mush of tha 
Ry. 12,090 was on assount of advans33 made 
by Oka unzesurel by wortgagas of joint 
family property at any time. Pandlik will 
ba liable foramounta (b) and (e). Sash 
additional plaadinz; aud evidansaas tha 
parties desira or the Court daami nasas. 
sary will ba takan. After the dasision of tha 
abjva qiastions a desraa will ba passed ia 
edngyonause with it and with tha fiadtags 
givan in this judgment. O35 in this Court 
will abide the result, 

Miovain, A, J. OAI hava fally eon. 
sidered the reasoning given by my Isarned 
brother for his desision that R3. 12,090 
oat of the sansideration hazy not baan proved 
t3 bs antesadent debi, T find myself unabla 
tə sansur in this desision, Tho fasts whieh 
raquira to be stated, as followa. In 1997 and 
1903 Nathu exssutel two mortgagas ia 
favoar of Oca parporting to bind the joint 
family estata, It 13 nusartaia whather ha 
raogivel tha whole of tha sonsidera- 
tion on the oassazion of oexesuting 
thesa mortgages, but for the purpos3 of 
ernozidering this quostion of law it may b3 
aysameld that hə rassivad the sonsideration 
atthe tims tha mortgig33 wara exacted, 
In 1912 he exesnted a fresh mortgaga in 
fayourof tha plaintiff in ordarto pay off 
tha dobtsinsarral in 1997 and 1993, 


Tae quastiog for aongideration iz, thara. 
fore, this: @fathsr borrowad aartain suma 
a21 at the tim? of borres ving exasuted mort. 
gig33 parporting tə bial tha joins fanily 
eatate, Afiar s9m>3yaira ho ex3anted a frazgh 
mochg3¢3 in*® ordar t3 pry off thasa daa, 
Oina a31 impa% thy sabsoqiant aliana: 
tion on tas ground that theza dabts are 
nət sash antesslant debts as thoae 
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to whioh Lord Hobhouse in Nanome Babuasin 
v. Modhun Mohun (2) referred? 

'' 3. In order to appresiate the bearing 
ofthe observations of their Lordships of the 
Privy Oounsil in Saku Ram Chandra v, Bhup 
Singh (1) quoted by my learned brother, it 
is neeessary to eonsider the whole of the pages 
447,448 and 449*, The paragraph whieh 
presedesthe portion quoted by my learned 
brother ia as follows :— 

‘It is denied that the mortgage 
be held to have been granted for an 
antesedent debt. Antesedent debt, it is 
said, there was none, and to eall a 
borrowing made on the oscasion of the 
grant of a mortgage an antecedent dab is to 
extend unduly and improperly the whole 
seope of the exseptionon that topie, As to 
this unfortunately thera has been muah 
differenee of view in the Courts in Irdia.” 

“After the portion quoted, their Lordships 
state, — 

“in their view of the rights of a father 
and his oreditore, if the principle were 
extended further, then the exeeption would 
be made so wide asin effect to extingnish 
the sound and ` wholesome prinosiple itself, 
viz,, that no manager, guardian, or trustee 
san be entitled for his own purposes to 
dispose of thé estate whieh is under his 
ebarge. In short, it may be said that the 
rule of this part of the Mitakshara Law is that 
the joint family estate ia in this position: 
under his management he ean neither 
obtain money for his own purposes for it 
nor oan he obtain money for his own purposes 
upon it. To permit him to do so would 
enable him to sasrifies those rights whioh 
he was bound to sonserve. This would be 
equivalent to sanstioning a plain and, it 
might be, a deliberate braash of trast. The 
‘Mitakshara Law does not warrant or legaliz3 
apy sugh transaction,” 

' Their Lordships then say,— 

“The limita of the principle of the ex- 
seption have been thua seb forth besause 
in their Lordships’ opinion they form a 
guide to the settlement of the sorflict of 
authority in India on the subjast of antosa- 
dent debt.” 

In my opinion, tłev, there oan ba no 
doubt that their Lordships’ attention was 
solely devoted to the settlement of the 
question whether borrowing mada on the 
i : *Pogos of 29° A (Hd | 


oan 
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cooasion of tha grant of a mortgage sould 
ba ealled anteasdent debt, Their remarks 
were intended to form a gaide to the 
settlement of ths sonflist of authority in 
Yndia-on this subject. At the foot of page 
448 their Lordships again indisate elearly 
by siting eertain eases, what is the. oon- 
fiiot of authorities to whieh they refer. 

The quotation whioh is made by Soshagiri 


` Ayyar, J. in Aramugham Oheity v. Muthu 


Koundan (3) ia extremely pertinent,— 

“Dista by Judges, however eminent, 
ought not to be sited as establishing | aa thors 
tatively propositions of law unless these 
diota really form integral parts of the train 
of reasoning dirested to the real question 
desided. They may, if they osour merely 
at large, be valuable for edification, but they 
are not binding. ” 

I have, therefore, to sonsider whether 
the language of thair Lordships makes it 
ahsolutely elear that they would have held 
that the obligations ineurred by Nathu in 
1907 and 1908 were not in 1912 antecdent 
debte. 

"7. In the first plaes, 1 remark that every 

one of their Lordships’ remarks oan be 
satisfastorily oonstrued a3 referring to the 
qasstion whether a borrowing made on the 
ossasionofa grant of a mortgage ean be 
galled an antecedent debt. The words “an 
obligation not only antesedently inourred 
but insurred wholly apart from the owner- 
ship of the joint estate or the sseurity 
afforded or supposed to be available by 
such joint estate,” at first sight offer a 
little diffiaulty bat they elearly refer to 
an argument which in another shape is 
disoussed at the end of the judgment, 
The obligation mentioned in the words 
quoted is one defacto antesedent in so far 
that if waa iosurred an hoar, a day, ora 
year bafore the alienation took plagos : but one 
not in fast dissosiated from that alienation. 

In the next place, a sonsiderabls por: 
tion of the reasoning of their uordahips 
has not direst appligation to the question 
I am now eonsidering, Ihe moztgage-deeds 
of 1607 and 1968 did not bind the joint 
family estate. Nathu may be aonsidered 
to have attempted to ommit breashes of 
trusta in 1907 and 1903 but the attempt 
was unsuesessfal sinse the deeds did not 
bind the joint family estate, To hold that 
the deed of 1912 is binding on the estate 
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does not in effest extinguish the sound 
and eogent principle that no manager aan 
bə entitled for his own purposes to dispoze 
of the estate whish is under his oharge; 
for, a3 soon as the law laid down in 
Saku Ram Ohandra y. Bhup Singh (1) 
besomes universally known, a mortgagor 
will be able to borrow only on his own 
estate even if he exeante bonds sush as 
those executed in 1907 and 1908 whieh pur. 
port to bind, but do not bind, the joint family 
estate. 

Again, their Lordships would have been 
very relustant to vary the long established 
prastiee regarding the antesedent debt, In 
considering the sonflist of authority they 
laid stress on the pointthat the power of 
a father to alienate property in eonsideration 
of an antecsdent debt was an  exseption 
from a general and sound prinsiple, and 
remarked that this exeeption should not 
be extended. But the exeeption is allowed 
baoause of the settled atate of the law 
and the ease for restristing the excaption 
by variation of the settled law is very 
different from “the oase for extending that 
variation in direstions where there is saon- 
fliet of authority. I entirely agree with 
the opinion of Wallir, O. J. [Aramugham 
Oheity v. Muthu Koundan (8)] that all Courts 
in Indias the legal profession, and the publio 
know of no resiristion of the terms of 
antecedent debt suoh as their Lordships 
are supposed to have favoured. I agree 
also with the remarks of Sadasiva Ayyar, 
J. on pages 720 and 7315, regarding tha 
insonvenience which would be saused by 
variation of the settled law, 

. I add that if the remarks of their 
Lordships are held ta havo varied the 
sottled law it appears to me that mush 
litigation will be neeeasary in order to 
ascertain the extent of the variation, L 
assume that it will be held that obliga- 
tions insurréd on the ocsasion of the grant 
of a mortgage purporting to bind the 
family estate sannot justify subsequent 
alienations, Bat the question remains whe- 
ther it follows from the fast that no sneh 
mortgage was exeented that the obligation 
was insurred wholly apart from the ssenrity 
supposed fo be available by thea joint estate, 
The parties to a simple bond may still hava 
boen ivfliansad by the idea that the 
*Pages of 44 M—[ Ed] 
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obliges at a fntura pariod may bind the 
joint estate for ra-paymans of tha obliga. 
tion, 

I have perused the judgments in Brij 
Narain Rat v, Mangla Prasat (6), Badagala 
Jogi Naidu v, Bendalum Papiah Nardu (7) and 
the nureported ruling mentioned by my learned 
brother. The Judges who desided these cases 
had not the advantage of reading the sarefal 
judgments in the Madras Fell Bench oasa 
Arumugham Ohetiy v. Muthu Koundan (8), 
With the greatest respoet, L givemy opinion 
that they did not appresiate that their 
Lordships’ remarks were dirested to the 
settling of the oonfliss of a partisular 
matter, [ remark that the Judges in 
Brij Narain Eat v, Mangla Prasad (6) 
mentioned the fast that the law was 
understood fo support a mortgage such ag 
that made by Nathu in the present ease 
previous to the decision of Sahu Ram 
Ohandra v. Bhup Singh (1). With the greatest 
respsot, I giva my opinion that the 
jadgmant of Spanser, .J., in Badagala 
Jogi Naidu v, bendalam Papiah Nariu (7) 
sontains a fallacy. I refer to the sesond 
paragraph on paga 314, It is uandonbted- 
ly open to a father to insur a dəb 
at ons tima and subsequently exesnte a 
mortgags binding on the son’s interest 
in order to pay that debt, The only. 
restriction is that the two transactions 
must be dissosiated in fast, The desision 
of the Privy Oonneil rendars of no effeot 
a morigage-deed exeented at the time the 
debt was first insurred, I oannot see that 
if the later mortgage-deed is sonsidered 
birding evan if an ineffestual mortgage. 
deed was previously exesuted the sanation 
of Jaw will be given to the evil whieh 
the Privy Oounsil geok to avoid, 

I hold, therefore, that the dieta of 
their Lordships of the Privy Oounsil 
in bahu Ram Ohandra v, Bhup Singh (1) 
do not overrule the uniform soures of 
decisions in all High Ocurts, I sonsider, 
therefore, that I should follow that nni- 
form eourse bË dasisions, I entirely agrea 
with the findings of my learned brother 
on all other points in this case and gon: 
sider it unnesessary to add to what he 
has stated. 

My visw rendera the remand of the 
gase .to the lower Oourt nunnessssary, I 
proposa that the desres of the lower 


794 
BHEONARAIN V. NaTAU, 


Court should be set aside and a deeree be 
passed in aseordance with the prayer in 


the plaint. 
ORDER, 

KOTTYAL, A.J, O. AND MAONATR, A. J. O. -As 
there is a difference of opinion amongst us it 
is referred under section 10 (b) (#2), Central 
Provinses Oourts Aot, to such other Judge as 
the Judisial Commissioner may appoint. 

The point of law upon whieh we diffar is 
stated in the judgment of Maenair, A. J.O, 


Barrer, Orro, J, O.— (September 25, 
1920,)—Hallifax, A, J.O, will kindly sit 
to hear this referenes. 

OPINION, 

Hatirax, A. J. O.—( December 20, 1920). 
The question referred to me for desision 
has nowhere been definitely stated. The 
order of refersnes says that it is stated 
in the judgment of Masnair, A. J.0,, but 
I can find in that judgment only a statement 
‘of the question before the Bənoh, in these 
terms: “A father borrowed sertain sums 
and at the time of borrowing exesuted 
mortgagas purporting to biad tha joint 
family estate. After some years he exesuted 
‘a fresh mortgage in order to pay off these 
debte. Oan a son impeash the subsequent 
alienation on the ground that thesa debts 
are not sush antesadent debts as those to 
whieh Lord Hobhouse in Nanomt Babuasin 
vy. Moahun Mohun (2) referred?” This 
question, as it stands, obviously eannot be 
answered beeausa ihs data -are insufiisient, 
It appears that one Nathu borrowed 
eertain sums cf money in 1907 and 1408 
and on eash oascasion exesuted a mortgage 
of his ansestral property, In 1912 he 
exesuted another mortgage of the same 
property, of whieh the eonsideration was 
the amount due on the two previous 
mortgages of 1907 and 1903, His minor 
son Pundlik now impeashes the mortgage 
of 1912, and it is pleaded by the mort. 
gagees that the osnaideration of that 
mortgage is, therefore, binding on him ond 
his share in the property, Kotval, 4. J.C, 
is cof opinion that the sonsideration of ‘the 
two previous mortgages, exeept suoh portion 
of it as may have been dubs by Nathu 
before he executed those mortgages, sannot 
be: held to have basn in 1912 gusah an 
antesedent debt as would bind the share 
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of his son, in view of tha ruling of their 
Lordships of the Privy Oounsil in Sahu 
Ram Ohandra y. Bhup Singh (1). Masnair, 
A. J. O., considera that the fast that Nathu 
seaured the debts by mortgages in. 1907 
and 1908 does not, in the scirsumstanses 
of this ease, make the mortgage of 1912 
auy less binding on the sbare of the son. 

The atual point of differenee between 
my two learned brothers was the interpreta. 
tion of the raling in Sahu Ram handra v, 
Bhup Singh (1), but I take it that the 
question referred to me is the rather wider 
one, whether, in the siraumstaneces of this 
sase, the ecnsideration of the mortgage of 
1912 was an antesedent debt due by Nathu 
of auch a eharaster that the mortgage 
would bind the share of his son Pandlik, 
I have no hesitation in saying that it was, 
and that the difficult qnestion of interpreta- 
tion of a ruling whieh has been disenssed 
does not arise at all, for this reason. 
When the mortgage of 1912 was exeented 
Pundalik was in grema matris. In 1907 
and 1908, therefore, he was not even in 
that inshoate existenss thst would give 
him a vested interest in the ancastral 
property in the hands of Nathu. The 
property in whieh Pundlik became a 
ao-parsener at his birth in 1912, or rather 
at his coneeption, was that originally held 
by Nathu minus what he had alienated in 
1907 and 1908, In those years Nathu had 
no eo-pareeners. Hə was sole owner of 
the property and, fo use the worda of 
their Lordships in the sase mentioned, 
thia is a ‘ease where the father’a debts 
have been ineurred irrespastive of the 
aredit obtainable from immoveable assets 
whish do not personally belong -to him 
bat are joint family property.” My anawer 
to the question referred is, therefore, that 
the consideration of the mortgage of 1912 
waa an antesedent deb} due by Nathu of 
sugh a eharaster as to make the mortgage 
binding on the share of his son Pandlik 
in the property, r 


JUDGMENT. 

Barras & Korvan, A. J. Os — February 15, 
1921),..The raferenee to a third Judga has 
now been desided, and if has baaa held 
that the mortgwaga of 1912 is binding oa 
the share of Panilik. A daesraa must, 
therefore, be passed in peeordanes with the 
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judgment of Maansir, A. J. O, The last 
“paragraph of his judgmentis as follows:— 

"* * * I propose that the deeree of the 
lower Oourt should be set aside and a 
deeree be passed in aceordance with the 
prayer in the plaint,” b. ag 

An application has been filed on .behalf 
of defendants-respondents Nos, 3 and 4, Moti 
and Deorao, urging that the elaim was not 
pressed against them in appeal and no 
deeree as prayed for in the plaint should 
be passed against them. On behalf of 
Pundlik it is pointed out that, although a 
desree for foresloaure was asked for in 
the plaint, the firet Court parsed only a 
deeree for sala and a decree in aseord- 
anse with the plaint will involve the 
reversal] of the first Oourt’s desision on 
A point not appealed against by the plaintiffs. 

We have heard the appellants’ Advoeate 
and ha eonseces that the judgment means 
that a desree be passed for the elaimin the 
plaint as modified in appeal and that the 
eontentions on behalf of Moti, ‘Deorao and 
Pundlik are sorreat. 

A deeree will now be drawn up as follows:— 

The suit is dismissed as against defer dantes 
Nos. 3, 4 acd 16, Moti, Decraoand Kisan, De- 
fendants Nos. 1, 2 and 5 to 15 are ordered to 
poy Rs. 19,019-2.0 and interest thereon at 
Re. l per cent. per mensem from the bih 
Joly 1912 to the 15th Jannary 1913 and at 
Re. 1-8-0, per sent. per mensem from the 
16th January 1913 to the llth May 1917 
and at-Re, 1-4.0 per sent, per mensem from 
the 12th May 1917 to the Lith August 1921, 
the date fixed for payment, and costs in 
both Ocurtr, 

A preliminary desres for sale in terms of 
rule 4, Order XXXIV, First Schedule, Civil 
Prceedure Code, will te drawn up. Plaint- 
iffs will psy deferdants Nos. 3 and 4 their 
costs in beth Ocurts, Defendants Nos, 3 
ard 4’s Pleader’s fee in this Ocurt Ra, 100, 


.X. u. Order accordingly, 


ALLAHABAD HIGH COURT. 
First Appear FROM Ornar No. 106 or 1621. 
January 6, 1922, 
Preseni : — Mr, Justise Piggott and 

4 Mr. Justica Walah, . 
OHIMMAN LAL POSTI MAL-—PLAINT; pig 
—APPELLARTS 
versus 


FHOOL CHAND FATEH CHAND— 


. Derenpsyts—Resvonpenrs, 
Arbitration Act (IX of 1899), s. 19— Reference by 
one party—Quit by other party—No application to sta y 
suit— Watver of right to arbitration, 


Where under the terms of reference a party refers 
a dispute to arbitration, and the other party brings 
a suit but the first party having knowledge of the 
suit deliberately makes no application under section 
19 of the Arbitration Act for stay of the suit, the 
first party must be taken to have waived his right 
to arbitration [p. 796, col, 2.] 

Ram Prosad Surajmull v. Mohan Lal Lachm: 
Narain, €Q Ind, Cas. 895; 47 ©. 762 and Appavu 
Rowther v, Seeni Rowther, 42 Ind. Cas, 514; 41 M, 


' 115; 83 M. L. J. 1773 6 L. W, 218, referred to, 


First appeal from an order of the Vistriet 
Judge, Cawnpore. . 

FAOTS appear from the following judg. 
"a hei the lower — í 

is is an applioation to file an 

under seetion 11 of the hehe ee ec 
Tha firm of Phool Chand-Fateh Ohang 
defendants, agreed to sell 20 bales ‘dyed 
buk,” to the firm of Chhamman Lal-Pesti 
Mal of Delhi by eontrast in writing dated 
the 7th August 1918, Under the terma 
of the said eontraet the parties Agreed to 
refer all disputes arising out of the eon. 
traet to arbitration. On the 16th February 
1919, defendants wrote to plaintiffs eom- 
plaining that the* goods eovered by the 
invoise were not those sontraeted for, On 
the 2nd April 1919 they asoordingly gana 
selled their order. A dispute having arisen 
between the parties, plaintiffs on the 80th 
August 1919 appointed Mr. Ameer Chand 
Khosla as their arbitrator. Information wag 
sent the same day to defendanis asking 
them to nominate another arbitrator of their 
own, On thé 17th September 1919 defend. 
ants wrote in reply that they had already 
filed a regular suit on the 16th of Septem. 
ber, This intimation was sent both to 
plaintiffs Chhamman Lal. Posti Mal as alao 
to their arbitrator Mr, Ameer Chand Khoela 
As defendants failed to appoint an arbitrator 
Mr, Ameer Ohand Khosla gaya hig award on 
the 25th of September 1919, 
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“Numerous objections have been taken to 
the validity of the award, but the mostim- 
portant of them is contained in paragraph 9 
whieh runs as follows:— 

“‘Besause the objectors filed their suit in 
Court before any award wes made and after 
serviee of notice onthe arbitrator that no 
award should be made.’ 

“Relianse is placed by defendants’ learned 
Pleader on a ruling reported as Ram Prosad 
Surajmull v. Mohan Lal Lachmt Narain (1). 
It hes been held that where an astion has been 
commenced upon a contrast whioh sontains 
a provision for referense to arbitration, even 
if a referenes to arbitration has been made 
before the sommeneement of the suit the 
award is of no effeet nuless-the suit has 
been stayed pending the arbitration. In 
the body ofthe report-we find the following 
remarks: a 

"If the Court has refused to stay an 
action. or if the defendant hag abstained 
from asking it to do so, the Court has seisin 
of the dispute, and it is by its desision, 
and. by its deeision alone, that the rights 
of the parties are settled, It follows that, 
in the latter oase, the private tribunal}; if 
it has ever some into existenss, is functus 
oficio unless the parties agree de novo 
that the dispute shall be tried by arbit- 
ration and tbat the astion itself shall be 
referred,’ i 

“A similar view was adopted by the 
Judicial Commissioner of Sind in a ease 
reported as Sauyer v. Louis Dreyfus & Oo. (2). 
It was held that, where a4 written 
agreement for the sale and pnrohase of 
goods sontains an arbitration elause, cash 
party is under’ a contractual obligation to 
refer any dispute which arisea to arbi. 
tration. if after dispute arising, either party 
‘iratitutes a suit, he thereby oeommits a 
breach of sontract embodied in the arbitration 
-elause, but at the same time he submits 
to a competent tribunal the desision of the 
dispute ; for, the jurisdiction of the Court is 
‘nos onsted by an arbitration clause. The 
position of the defendanta #fter institu- 
tion of the suit, is that he san either sue 
for damages for breash of aontraotto refer, 
or indirestly enforea specific performance of 
the eontraet by obtaining an order staying 


(1) 60 Ind Cas, 893; 47 0. 752, 
(+) <0 Ind, Gas. 504; 7 B. L, R 1, 


the proosedings under seetion 19, In the 
present ease plaintifis, although-they were 
informed that a suit had been instituted, 
took no astion under sestion 19 -of the Ast, 
The award was made «# parte in spite 
of the present protest raised by the opposite 
party. 

“The ruling reported as Ram Prorad Suraj- 
mull y. Mohan Lal Lachni Narain (1) is 
applisable to the present ease and the objee- 
tion made by defendants appears to be well- 
founded. Iallow theobjastionand set aside 
the award, Dafendants will hava their eosts 
of this case.” 

Dr. Surendra Nath Sen (with him Mr, 
Ajudhia Nath), for the Appellante. 

Mr, G. W. Dillon (with him Mossre. B, E, 
O' donor and Saila Nath Mukerji), for the Re- 
spondents. é 

JU DGMENT,—We hava desided to dismiss 
this appeal on the simplas ground thatthe 
defendant having deliberately rafused to 
utilise the maehinery provided by sestion 
19, namely, by applying for a stay, must 
ba taken to hav3 waivəd his right ta 
arbitration. We would morely add that 
we are nit prepared, as at prasent adviaed, 
to go tha length of the desisionsin Ran 
Prosal Surajmuli v. Moan Dal TAchmi 
Narain (1) and Appavu Rowther v, Seent 
Roxther (3) and to hold that in all such 
cases an award must nesessarily ba sət 
aside. It must be borne in mind that 
some of the observations of Lord Justios 
Fletoher Moulton relied upon were 
unnecessary for the desision of the sate, 
and vere not adopted by the other 
members of the English Court of Appeal 
and that the ease was one in whieh the 
siroumstanees were pesuliar. We are not 
prepared to adopt, without qualifaation, the 
view which the Madras High Court seems 
to have adopted in Appzvu Rowther v, 
Seent Rowther (3) referred to above, that 
the moment a suif is brought the arbit- 
rators have besome functus officio and any 
award made by them is withont jurisdio- 
tion. That statement must ba qualified by 
the existence of the power of stay contained 
in the Sesond Sshedule to the Civil Prosedure 
Oode, or in seetion 19 if the arbitration is 
one under the Aat of 1899. This power may 
be taken advantage of by the other party to 


(3) 42 Ind, Cas, 514; 41 M, 115; 88 M, L. J. 17% 6 
L, W. 248, 
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the suit applying for a stay of the suit 
brought against him, 

Snbjest.to these remarke, we dismiss this 
appeal with costa. 


N, H, Appeal dismisssd. 


eee 


MADRAS HIGH COURT. 
APeKAL AGAINST APPELLATE Oxper No, 38 
or 1921, 
` November 17, 1921. l 
Present :—Sir William Ayling, Kr., Offisiating 
Ohief Justise, and Mr, Justica 
Venkatasubba Rao. 
SITALAKSHMi AMMAL AND otHers— 
DEFEADANTS— APPELLANTS 
versus 
KRISHNASWAMY LYER—Ptawtirr—~ 
RESPONDENT. 

Civil Procedure Code (Act V of 1808), s. 144, 
scope of-—Letters Patent Appeal—Order .of abatement 
set — Order for costs, whether also set 
ANA, a 


Section 141, Civil Procedure Code, is not confined 
to cases where restitution is claimed on the reversal 
of the decree in a first or second appeal. Whenever 
@ decree is varied or reversed the section applies, 
however the reversal or variance may have been 
effected. 

Tangutur Subbarayudu v, Yerramsetit Seshasant, 
33 Ind, Cas. 739; 40 M. 299; 3 L, W, 286; (1916) 1 M. 
W. N. 155; 30 M, L. J. 368; 19 M. L. T. 285, followed. 

Where an order declaring the abatement of a 
suit awards costs tothe defendant, and the order 
of abatement is set aside on appeal, the order as 
to costs is also set aside, if, apart from the abate- 
ment of the suit, there was no other conceivable 
reason for the award of the costs to the defendant, 

Raghu Nath Das v, Badri Prasad, 6 A. 2h A, 
W. N. (1883) 177; 8 Ind, Dec. (N. 8.) 574, distin. 
guished, 


Appsal against an order of the Distriet 
Oourt? Tanjore, in Appeal Suit No. 43 of 
1920, preferred against an order of the Court 
of the Temporary Sabordinate Judge, 


Tanjore, (in I, A, No. 338 of 1919), in 


Original Suit No, 27 of 1914, 

Mr. K. Bajak diyar, for the Appel: 
lants. 

* K, 9, Jayarama Atyar, for the Respond: 
ong, 


INDIAN OASES, 


797 


JUDGMENT,—The only question for our 
desision in this appeal is, whether the oase 
falls under gestion 144, Oivil Prosedure Code, 
Mr, Rajah Iyer has argued that it does not, 
because the abatement was not set aside 
in appeal but by means of separate proeeedings, 
As regards this, we are sontent to follow the 
ruling in Tangutur Subbarayudu v, Yerram. 
setii Seshasani (1) and to hold that “sestion 
144 is not sonfined to oases where restitn- 
tion is slaimed on the reversal of the desree 
in firat or second appeal, provided the deoree 
is varied. or reversed the seotion applies, 
however the reversal or varianoe has been 
effected.” In this sase the order of abate. 
ment was undoubtedly set aside by the order 
of this Court in Letters Patent Appeal. 

It was next argued that the order of 
this Oourt in the Letters Patent Appeal did 
not.efieat the order of the Subordinate 
Judges awarding ecsts to the defendants, 
This, order as to ovsts is a noeessary 
sorollary to the order deslaring the sase to 
have abated, and, apart from it, there sonld 
be no sonseivable reason for diresting the pay- 
ment of sosta by the estate of the deceased Grat 
plaintiff who initiated the suit. Relianse. was 
placed in this sonnestion on the raling in 
Raghu Nath Das v, Badri Prasad (2). But 
we think the ease is easily distinguishable, 
That decision proeeeded mainly on the 
ground that the Subordinate Judge who 
‘had disposed of the objeetion petition 
under seotion 280, Civil Prosedure Code, 
was functus oficio and oould make no order 
for restitution, In the present ease, the 
result of this Court's order in the Letters 
Patent Appeal has been to set aside the 
abatement and revive the suit as originally 
launehed and it oannot be said that the 
Subordinate Judge was functus oficio. 

Then, it is aontended that the sesond 
plaintiff, the son of the original firet 
plaintiff who applied for. restitution, was 
not a party to the suit, No doubt he 
now earries on the suit as reversioner in 
susesssion to the original reversioner, his 
father, But he enjoys a dual oapasity ag 
the representative of his father’s estate, 
and in this eapasity eosts were paid by 
’ (J) 38 Ind, Gas. 739; 49 M. 299; 3 L. W, 234; 
oo 1 X. W. N. 155; 39 M. la, J, 865; 19 M, L, T, 

(2) 6 A. 24A W. N. (1993) 177; 8, Ind, Dog, 
(x. 8.) 574, 
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him and there is no reason why be should 
be debarred from resovering them. 

Lastly, it is urged that the estate of the 
firat plaintiff is not entitled to derive sub- 
sidiary benefit in sonsequenee of an order 
obtained by sesond plaintiff, But we ean 
see. no reason why it should not be so 
_ entitled and in equity relief ought not to 
be granted, We think that the Diatriot 
Judge has taken a eorrest view of this 
ease and we dismiss the sesond appeal 
with costes, 

M, d. P, 


N. H, Appeal dismissed, 


` ALLAHABAD HIGH COURT. 
Lerrers Patent APPEAL No, 87 or 1921, 
January 5, 1922, 
Present :—Sir Grimwood Mears, Kr, Chief 
Justies, and Justice Sir P. O, Banerji, Kr. 
KASHI PRASAD SINGH AND GTABRS— - 
PrLainrrsF3—A PPELLANTS 
versus S 
BALBHADDAR SINGH AND ANOTHER — 
DeveNDaNTS— RESPONDENTS, ` 
Agra Tenancy Act (11 of 1901), s. 177—-Civil 
Procedure Code (Act V of 1908), 8. 144—Restitution 
—Court of first. instance”, meaning of—Order of 
Revenue Court refusing restetution—Appeal, maine 
tainability of 


it under the Agra Tenancy Act the “Oourt 
of it instance” referred to in section 144, Civil Pro. 
cedure Code, is the Revenue Court which heard the 
suit and not the Civil Court which heard the 
appeal from the order of the Revenue Court. [p. 799, 
col, ij . . a 4 a t 
lication for restitution in a suit for eject. 
— ane the Agra Tenancy Aot on the reversal 
of the decree for ejectment by the Civil Court on 
appeal must be made tothe Revenue Court which 
tried the suit and not to the Civili Court. [p. 799, col, 
2 i direct 
der of a Reyenue Court refusing to direo 
taa is not a decree T ig not appealable to 
ivil Court. [p. 799, col. 2. 
sp y. Mangu Lal, 28 A. 763 (F. B) 3A. L, J, 
569; A. W. N. (1995, 223, followed, f £ 
Letters Patent Appeal from a judgment of 
Mr, Justice Waleh. . 
Merers. Kailas Nath Kal 4 and Kamla Kant 
Verma, for the Appellants, 


Dr, Surendra Nath Sen, for the Repond. 
f IALA 
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JUDGMENT.—The litigation appears to 
have had a very ehequered oarser,. In the 
year 1910 a suit was brought inthe Rsvonus 
Court by the present appellant for the 
ejectment of the defendants from eertain 
plots of Jand, The Court of first instanse, 
that is the Assistant Collestor of the First 
Clase, deereed the olaim and ordered eject. 
ment, An eppsal was preferred from that 
deoree to the’ Commissioner and the appeal 
was dismissed. The ease was then taken to 
the Board of Revenue, and the Board of 
Revenue held that the appeal from the 
desree of the Conré of first instanse ought to 
have been preferred to the Distriat Jodgeo. 
Ascordingly, an sppeal was preferred in the 
Ocurt of the Distriet Judge and it aueseeded 
and theelaimcf the plaintiff was dismissed 
in 1912, A seeond appeal to this Court was 
also dismissed, Meanwhile, after the passing 
of the deeree of the Court of first instansa 
that desree was put into exesution and the 
present appellant obtained possession of the 
holding by ejeatment of the tenants, After 
the desree of tha Distriet Judge and the 
High Court, the respondent applied to the 
Assistant Oollestor under sestion 144 of the 
Code of Civil Prosedure for restitution, that 
iz, for restoration of possessiion to them. 
This application was rajested by the Assist. 
ant Oollestor who was of opinion that the 
remecy of the respondents was one under 
From 
this order the respondents appealed to the 
Distriet Judge. The Diatriot Judge gone 
sidered that the desision~ of the Coart of firat 
instanee rejasting the applisation was not 
eorrest but he held that the order of the 
Court of first instanoe was final and na. 
appeal lay to him. On this gronnd he 
dismissed the appeal, A second eppeal was 
preferred to this Court and was heard hy a 
learned Judge of this Conrt, He set aside 
the orders of the Courts below and directed 
possession to be restored within a term fixed 


. by him in his order, - From this desision of 


the learned Judge of this Oonri” this 
appeal has been preferred under the Latters 
Patent, ; 

We find it diffieunlt to agree with the 
reasons given by the learned Judge for hig 
desision, Those reasons wera summarised 
to us by Dr, Sen on behalf of the respond. 
ents and he supports them but withont 
assigning any reasons for doing sg, The 


5. > 
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learned Judge held that ‘the Court of frat 
instanse’ referred to in seetion 144 was not 
& Revenue Court but the Oivil Court whieh 
heard the appeal from the order of the first 
Court. With -tbis view we cannot agree. 
ln a suit under the Tenaney Act the Court 
of first instanes is the Revenue Court whieh 
heard the suit, and not the Court of Appeal, 
The learned Judge saya that the desree of 
the High Court was a deoree direeting pos: 
session to be restored, This is not so. Tha 
deeree of this Court only dismissed the 
appeal preferred to it from the desree of the 
Distriet Judge in the suit for ejectment. 
The effest of the deeree of the District Judge 
was to entitle the respondents to be restored 
to possession, and for resovering possession 
the remedy of the respondents was to apply 
under section 144 of the Code of Civil 
Procedure, and this application for restitution 
is to be made to the Court of first instauee 
under the provisions of the seetion. The 
gestion further provides that no separate suit 
will lie for resovery of possession where the 
` deoree of the Court of Srst instanee has been 
reversed by a higher Court. The learned 
‘Jadge’s opinion that a separate euit sould 
-be brovght and the applieation was to. be 
deemed to be a suit sannot be supported in 
view of the provisions of seation 144 itself, 
whieh forbids the inatitution of a sparate suit, 
The: Jearned Judge of this Court further held 
_that the appeal to the High Court might be 
deemed to be a regular snit for possession or 
an applisation for delivery of possession. 
‘As we have pointed out, an applisation for 
delivery of possession sould only be made to 
-the Court of firat instanse and not to this 
Court. This Court does not exesute its 
own deeree, and even if the deoree of 
this Court was a deeree direating posses. 
sion to bs restored, the applieation 
for restoration of possession sould only 
have been made tn the Oonrt of first 
instance and not to this Court, There- 
fore, in our opinion, the learned Judge of 
this Court was not entitled to make an 
order for restitution. Dr. Sen’s 
eontention was that the order of the Court 
of first instanse refusing to grant the re: 
spondent’s applieation was a deeree within 
the meaning of seation 2 of the Code of 
QOivil Prosedure, and that, therefore, an 
appeal ley to the Distrist Judge. This sonten- 
- ion is scueluded by the pringiple of the ruling 
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of the Fall Banesh in tha oasa of Zohra 
v. Mangu Lal (1). That was, itis trus, a 
ease in whieh the question was whether an 
appeal lay from an order in exasution ofa 
desrse, passed by an Assistant Colleator 
of the First Class. It was held that, under 
the whole seheme of the Tenanosy “Act , 8 
distinotion was made batween an ‘ order” 
and a ‘desree,” and that the word ‘deares’ 
in sestion 177 of that Aet was a deerea 
in a suit and did not inolude an order 
whieh, if the definition of a deeree applied 
to the save, might be desmed to ba a desrea 
under the Code of Civil Prossdure. The learned 
Judges who desided the Fall Boneh ease 
made a distinotion batwean a deeree ina saik 
and an order. It was held that an appeal lay 
from a deoree in a suit but an order passed 
by an Assistant Oollestor of the First Olass 
was not a deeree and was not open to appeal, 
The principle laid down in the Full Benoh 


‘gass equally applies to the present ease and 


upon that principle we must hold that the 
learned Distrist Judge was right in hold. 
ing that no appeal lay to him, In this 
view, the appeal to this Court oaght to have 
been dismissed. No doubt, it is a hard 
earo, but under the provisions of the law 
we are unable to interfere in the matter, 

We acssordingly allow the appeal, set aside 
the deeree cf the learned Judge of this 
Court and restore the deeree of the lower 
Appellate Court, In the eireanmstanees of 
this sase, wa direst the parties to pay 
their own oosts of the two appeals to thig 
Court. 

J.P. & B. D. Appeal allowed. 

‘ (1) 28 A. 753 (F, B); 3 A. L, J. 539; A. W. N, 
(1906) 223. 





ALLAHABAD HIGH COURT. 
Exsooriox Szoonp Apexzat No, 887 oF 
1921, 

January 23, 1922, 
Fresent:—Mr, Justios Ryves and 
Mr, Jastiss Gokul Prasad. 
DAMBAR SiNGH—Jopauenr-Desror — 
APPELLANT 
LETENG 
: KALLYAN SINGH— Decree HOLDIR — 
e RESPOXDERNT. 

Execution proceedings—Res judioata— Decree, 

amendment of—Emecution Court, powers of. 


A obtained a decree for sale against B which 
was seb aside on firss appeal but restored on 


‘second appeal with the addition of the costs of 
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both-the Appellate Courts. -In his-application for 
a final decree for sale, A omitted to include the 
costs of the Appellate Courts with the result 
that the final decree as prepared was not the 
final decree in the canse, but the decree as passed 
by the first Court. A applied for execution. No 
objection to exeoution was taken by B who rather 
paid up a portion of the amount under the decree 
and obtained further time to pay the balance. On 
Ba default, A made another application: for execu- 
tion for the balance, adding this time the sum 
awarded as costs of the Appellate Courts. B 
objected to this inclusion, and, on matter going to 
High Court on appeal, raised the further point 
for the first time that the decree not being the final 
decree in the cause was not capable of execution: 

Held, (1+ that the Exeeuting Court had no power 
to include the sum as it was not entered in the 
final dacree; [p..800, col, 2. ] 

(2) that the objection to the execution of the 

decree was one which B might and ought to have 
raised when. the first application for execution was 
made, and having not done so, could ‘not be 
allowed to raise it in the later execution pro- 
ceedings. [p. 800, col. 2,] 
` Ram Kinpal v. Rup Kuari, 6 A. 263 (P. C,); 11 
T. A.'87; 4 Sar. P. C.J, 489; 8 Ind, Dec. (N.8.) 718, 
followed. 
+ An Execution Court can only add. execution costs 
to a decree in the course of execution proceedings; 
ij cannot add to, or amend the decree under 
execution by including sums left out by the Court 
which passed the decree. [p. 801, col. 1.) : 


Pxeoution second sppeal from a desree 
of the Vistriet Judge. 

Mr, Uma Shankar Bajpat, for the Appellant, 

Mr. Panna Lal, for the Respondent, 

JUDGMENT.—This appeal arises ont of 
exesution proeeedings. It appears that 
Khub Singh and others made a usufruetuary 
mortgage of property situate in village 
‘Gokulpur Piprant in favour of Ansaf Ali 
Khan and his two brothers, Ausaf Ali’s rights 
ag mortgagee were sold in execution of a 
pimple money desree and were purshased by 
Dambar Singh. Prior to this purohass 
Ausaf Ali had mortgaged hia rightsas mort- 
gagee to Dr. Gokul Ohand who transferred 
them to Babn Kallyan Singh, the present 
desree-holder. The result was that Dambar 
Singh was the owner of sed of the mortgagee 
rights and Kallyan Singh was the mort- 
gagee of grd mortgagee- rights. Kallyan 
Singh sued to resover the amount due to 
him as mortgages of the mortgagee rights 
and obtained a deeree for sale on the 30th 
of Ostober 1912. This deerga was sot aside 
on appeal on the 16th of June 1913, On 
seeond appeal to this Court the desresa of 
the First Court-was restored and the time 
for payment was extended by six months 
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.the rest of the objection. 


- he did not raise this objection. 


(1922 


from the date of the High Court’s deeree., 
On the 21st July 1916 Kallyan Singh applied 
for a final deoree for sals. For some reason 
or otber, keet known to himeeif, he’ did not 
inslude the costs of the lower Appellate Court 
and the High Court awarded to him to 
be inslnded in the final deeree, The result 
was that the final decree as prepared was 
for the emonunt decreed thereunder and the 
costaof the First Court; or, in other words, 
for the deeree passed by the Firet Court and 
not the dearee of the High Court which was 
the final deeree in the eause and whioh was 
the only decree capable of being made final. 
The desree holder Kallyan Singh made an 
application on the 27th of September 1916 
to execute the final deeree. No objeotion 
was taken to the exesution by Dambar Singh. 
On the other hand, on the 16th of July 
1917, he paid Ra, 1,€00 and obtained further 
time to pay the balanse, The present appli- 
sation in execution wes made on tbe 30th 
of May 1919, after deducting the amount 
so paid by Dambar Singh and adding totke 
balanee of the amount desareed under the 
final desree a sum of Rs. t07 odd reprerent- 
ing the eoets of the High Court and the 
lower Appellate Court, Dambar Singh object- 
ed to the inelusion of auah sosta as they 
were not mentioned in the final deeree for 
gale, The learned Subordinate Jndge found 
that the amount of Ke, 807 odd elaimed ‘by 
the desree-holder waa incorrest but that the 
only amount chargeable against the property 
wasa sum of Rs, 554-6.9 and disallowed 
The judgment- 
debtor went up in appeal and the learned 
Judge of the Oourt below has sonfirmed 
the deeree of the Frst Court. The judg- 


ment debtor somes here in gesond appzal 


and, besides raising the question whish 
was put, in issue in the Court below, 
he has raised a further point that -the 
final deeree obtained by the deerce-holder is 
not sapable of exesution inasmueh as it was 
only the appellate decree of the High Qoart 
whish was the final desree in the ause and 
whioh wasthe only deoree whieh sould be 
made final and then exeoeution taken out, In 
our opinion, this sontention of the judgment- 
debtor raised before us for the first time is 
barred by the rule of ves ;udtcata. When 
the first applieation for exeexntion was made 
He might 
and onght to have raised it then and as he did 
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not do so he ganrot be allowed to take the 
same objestion io later execution proeeedings, 
sea Ram Kirpal v. Rup Kuari (1), 


As to the sasond objestior, we think this 
objestion ia bound to-sussead. The amount 
of Ra, 554 odd is not entered in the final 
dearee for sale and it eould not be rooovor- 
ed. The HExeention Court san only add 
execution oosts toa deeree in the sourse of 
exeoution prosessdings and it ‘sannot add to 
or amend the desree under exssution whish 
is here the final deeree obtained by the 
deares-holdsr and to whish no objestion was 
taken by the judgment debtor. We, there: 
fore, allow the appeal to the extent of ths 
amount of Ry. 554-6-9 and modify the dearee 
_of the Court below aseordingly. Hxesution 
of the deorea will now be taken for the 
amount deereed under the final desree obtained 
by the deores-holder: with snoh sosts of 
exesution as might bs found due, We make 
no order as to costs of this appeal. 

N. A. 

Apreal allowed; Decree modified, 


(1) 6 A. 239 (P. C.): 11 I, A, 37; 4 Sar. P, C. J, 489) 
8 Ind. Dew. (N, 8.) 718. 


-PATNA HIGH COURT. 
Appgeat FROM OxlGixal DROSER No, 61 
or 1918, 

November 23, 1921. 
Present:—Mr. Justies Das and 
Justise Sir John BusknilJ; Kr., 
Maulani MUHAMMAD MUSA—Derzgapanr 

` APPELLANT 
veraus 
Babu AIDAL SINGH AND oTHers— 
P LAINTIPE i— Ree PON DENTS, 
Mortgage, suit on—Decree satiafied by stranger under 
arrangement with gudgment-debtor—Subrogation, 
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Whero a person in agreement witha mortgagor 
judgment-debtor undertakes to relieve him from 
his debt to the judgmeut-creditor on the condition 
that he takes over from the judgment-creditor the 
security which the latter holds, the transaction 
— a valid subrogation. [p. 804, col, 2; p, 80E, 
col, 1, 


Appeal from a desision of the Sabordinata 
Judge, Patna, 


Messrs. P. N. Sinha and N. O. Ghose, for 
the Appellant, 


Messrs, Kulwant Sahay and Ray Guru 
Saron Prasad, for the Respondents. 


_ JUDGMENT, 


Das, J—I am of opinion that this appeal 
muat bs dismissed. In order to understand 
the point that has been argued before us, it is 
necessary to state the following faets. On the 
28th Ostobor 1904. the mortgagor-defendant 
exeauted a mortgage:bond in favour of one 
Munshi Singh in respeat of aartain prop- 
erties including a 2 annas 15 dam share in 
Mouza Deojibagb, whish is the subjest- 
matter of the present appeal, By two 


- subsequent transastions, one dated the 22nd 


In 1913 Munshi 


» 


June 1910, the other dated the 12th Novem- 
bar 1912, the defendant No. 17, the appel. 
lant before us, aequired a good title to 2 annas 
15 dam share in Mouza Deojibagh subjest 
to the mortgage in favour of Munshi Singh. 
Singh sued upon his 
mortgaga and eited defendant No. 17 as 
a defendant in his astion. He got the 
usual mortgage desreea on the 22nd Dasem- 
ber 1913 and tha final daorse on the 28th 
January 1915, Defendant No. 17 it will 
ba nofised, did not appear in the nation, 
nor did he make any attempt fo sava 
the property which he had pnorshased. But 
the mortgagor-dsfendants, with a view to 
savə the properties from sale, borrowed 
Ra, 43,000 from the plaintiffs and, as a 
seourity for the loan, exesuted a mortgage. 
bond in favour of the plaintiffs in resapest 
of certain properties with whioh defendant 
No. 17 is not soneerned. It was found, 
however, that there was a mush larger sum 
of money then due to Munshi Singh, and 
Munshi Singh “prosseded to sell the mort» 
gaged properties, including the property in 
whioh defendant No, 17 was interested, in 
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axeontion of his mortgage: decree, The 
mortgagor-defendants then applied to have 
the -aale set aside under Order XXI, rule 
90, of the Code, but, before the applieasion 
could be heard and disposed of, they raised 
farther loans from the plaintiffe, dissharged 
the deké.due to Munshi Singh and induassd 
the auotion-purehaser to eonsent to hava 
the sale set aside. Theseloans were raised 
on the 29th Ostober 1915 and the 3rd Deoem.- 
ber 1915, respeotively, on the eceenrity of 
sertain „properties inoludiog 2 annas 12 dam 
share in. Deojibagh. in which defendant 
No. 17 was interested, The present suit was, 
brought to enfores the seaurities of the 23th 
Oetober 1914, 29th Ostnber 1915 and the 
3rd Desember 1915 respeatively. 


Weare in this apreal sonserned only with 
the question whether tho plaintiffs are entitled 
to a decree in respeat of 2 annas 12 dam 
share of Deojibagh. The position taken up 
by the appellant is this: that bis purshase 
being antesedent to the transastion of the 
29th Oetober 1915 and the 3rd Desember 
1915, respeotively, his interest in the property 
purshased by him, eannot be affected by these 
transastions.: Iam unable to agree with this 
contention, Defendant No. 17 was a defendant 
in Munshi Singh’s aotion, and had the right and 
the opportunity to redeem the mortgages. He 


did not, however, avail himself of thatoppcr. 


tunity, but left it to the mortgagor-defendants 


to redeem the mortgages. Upon such redemp-’ 


tion, the mortgagor-defendants besame sub- 
rogated to the position of Munshi Singh in rela- 
tion to defendant No, 17 and beoame entitled 
to enforee the mortgage as against defendant 
No. 17 just as Munshi: Singh sould. But, 
in order to pay cff Munshi Singb, the mort- 
gagor-defendanis had to borrow monsy from 
the plaintiffs, ` In my opinion, the plaintiffs 
stand exastly in the position of Munshi Singh 
or the ‘mortgagor defendants in relation ag 
defendant No. 17, | 


The proposition in the form in which I 
have atated it was nat contested by the learned 
Vakil for the appellant ; but he argued 
that neither the mortgagor.defendants nor 


the plaintiffs sould elàim the right to anforee 


the sesurity as against defendant No, 17, 


as it must inlaw ba sonsidered to have been . 


extinguished | by the final desree passed in 
Munshi Singh’s action on the 2&th January 
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1915, If the learned Vakil be right in his 
sontention, then, it must be eoneeded that 
the position of the plaintiffais one of dif- 
sulty, But thereis neither prinsiple nor 
authority’ for the view whieh has been 
streouously pressed before us by Mr. Puar- 
nendu Narain Sinha on behalf of the appel- 
lant. So far as principle is sonserned, it 
will bəfonnd in the settled view of equity 
that, though a personal eovenant is extin- 
guished by a fudgment upon it, the ohargs 
remains notwithstanding the judgment 
whieh dosa not determine the seaurity,or put an 
end to the eharge: See Popple y. Sylvsstsr 
(1). The question is also covered by autho- 
rities ; seo Bibian Bibi v. Jacht Bewah, 


On the last mentioned oasa an ingenious 
argument was advanced tous by Mr. Sinha. 
It was argued that, however sorreat the: 
desision might hava bean under seation 89 
of the Transfer of Property Ast, the position 
now is different under the Civil Prosedure 
Code. The only basis of the argument ia, 
that sestion t9 of the Transfer of Property 
Aot now finds its plase in the Civil Procedure 
Code as Order XXXIV, rule 5, Saation 89 of 
the Transfer of Property Ast ran as follows:— 

“If in any tase under sestion 88 the defend. 
ant pays to the plaintif or into Court’ on 
the day fixed as aforesaid the amount dus 
under the mortgage, the aosta, if any, award- 
ed to him and sush subsequent costs as are 
mentioned in sestion 94, the defendant 
shall (if nesessary) be putin possassion of the 
mortgaged property, but if sush payment is 


` not so made, the plaintiff or the defendant, as 


the ease may be, may apply to the Oourt for 
an order absolute for sale of the mortgaged 
property, andthe Court shall then pass an. 
order that sugh property, ora suffisient part 


‘thereof, be sold, and that the procəsds of 
` the sale ba dealt with as is mantioned in sestion 


88; and thereupon the defendant's right 
to redsem and the sasurity shall both ke 
extinguished.” The question sonstantly arosa 
in the Law Courts as to whather there was 
apy rightin tie mortgagor jadgmaat-debtor 
to stop the sale of the mortgaged proparty by 
paymant of tae dab) bafora ths gale astualily ’ 


Ti i 


(1) (1883) 22 Ch. D, 93; 52 2 J, Oh. 54 si Li, i 
329: 81 W, R 116 
(2) 31.0, 863; 50, W. N. O34, 
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took plase, although an order absolute for 
sale might have already bean passed, Tae 
Civil Procedure Code coneeded that right 
to the judgment-debtors ; but itused to be 
. argued thatas the right to stop the sale by 
payment of the debt was in fast the right of 
redemption, sueh a right sould not exist after 
an order absolute for eale had been passed, as 
Bastion 89 of the Transfer of Property Aab 
provided that, upon an order absolute for sale 
the defendant’s right to redeem and the 
security shall both be extinguished, Tha 
difficulty in the eonstrustion of sestion 89 
load to a eonflist of decisions; but that 
eoLtilist was pnt an end to by the desision 
of the Spesial Beneh of the Oaloutia High 
Court in the ease already sited. The Calentta 
j High Oourt took the view that the sonelud 
ing words of section 89, véz., “ thereupon the 
defendant’s right to redeem and the seouri- 
ty shall both be extinguished,” related 
to the aetual sale and distribution of the 
prosecds and nottothe order absolute for 
Sale. In other words, the defendants’ right 
to redeem and the security remain in fnll forse 
until the astual sale and the distribution of 
the proceeds. 


Seetion 89 of the Transfer of Property 
Act has now been repealed and re-enasted 
in Order XXXIV,rula 5 of the Code; but 
thereis this important matter for eonsidera. 
` tion, that the soneluding words of seotion 

89, to whish I have already referred, have 

n> t been reenseted. l regard the omission 
to re enaet the soneluding words of ssotion 
89 as deliberate, [t marka the sense of 
the Legislature that those words were 
eapable of being misunderstood as in fast 
they were misunderstood, In my opinion, 
the provision of Order XXXiV, rule 5, is far 
more unfavourable to the appellant than the 
provision of sestion 89 of the Transfer of 
Property Ast. 


It was, however, argued that the mort. 


gàgor judgment debtor may have the right to 
atop the sale by payment of the debt befora 
the aale, but that is a right whieh is now 
eonferred on him by the Code and not by the 
law of mortgage, ln other words, the right to 
stop the sale is in no ssose a redemption of 
the mortgage. lu my opinion tha problem is 
not solyad by a referenea to the (ade; but I 


do not appreciates the distination botween the . 
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right to redeem, and right to stop the sale by 
payment of the judgmant-debt. In order 
to solva the problem, wa must examine the 
view whieh equity took of a mortgage trans» 
astion, That view will be fonnd inthe judg- 
ment of Fry, L.J., to whish I have referred, I 
hold that ths final desree passed in Munshi 
Singh's astion did not extinguish the seouri- 
ty, and that the plaintiffs, by virtue of the 
adyanse made to the mortgagor-defendanta 
who, for their own protestion, were obliged 
to diseharge the mortgage-debt of the 
appellant to Munshi Singh, are subrogated 
to the position ossupied . successively . by 
Munshi Singh and the mortgagor-defend- 
ants in ralation to the appellant, and 
are entitled to enforse the sesurity as against 
the appellant, I would dismiss this appeal 
with sosts. 


Bocxaint, J.—This was an appsal from 
a decision of the Subordinate Jndge of 
the Second Conrt of Patna, dated the 22nd 
of Nesomber 1917. The sirsumstanees under 
which this litigation took plasa were 
very simple; but in order to understand 
exactly how this appeal arises it is neses- 
gary to refer to them very shortly. 


Some of the defendants in the nation 
had borrowed money from one Munshi 
Singh on mortgage. After this transastion 
these defendants sold to one Maula? 
Muhammad Masa, who. was the 17th 
defendant in thegé proseedings and who, 
having sinsa died, is here duly represent- 
ed, a sertain portion of the property 
mortgaged. It is stated that Mauluvi Mu- 
hammad Musa did not in faot have, at 
the time of his purchase, any notica of the 
encumbranos ‘upon the property whieh 
he bought; ‘whether this is really 
true or not, does not seem to be here very 
material. In 1913 Munshi Singh brought an 
astion upon his mortgage; in that suit Maulavé 
Muhammad Musa was joined with many 
othare, as one of the defendants ; amongst 
those others was the present plaintiff, 
Munshi Singh obtained a preliminary 
deerea and this dscree was made absolute 
in 1915, The properties were sold and 
purchased by serfain persons but possession 
was never granted to the austion-pur- 
ehasers besause an agreement was some to 
under whioh Munshi Singh's elaim was 
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satisfied. What, so far as hereis material, 
really took plase in sonnestion with this 
sompromise is, tbat the present plaintiff, 
Babu Aidal Singh, made asrrangement 
- primarily with the jodgment-debtors to pay 
off the amount dua to Munshi Singh, and, 
for the sesurity of what he adyanoed for 
this purpose, took, sertain mortgages from the 
judgment debtors of the properties, which 
included that property which had been pur 
ehased by Maulavt Muhammad Musa,subjest to 
Munshi Singh’s prior encumbranes. In 1916 
the plaintif bronght the present suit upon his 
mortgage-bonds;. again, many persons in- 
terested were joined as defendants and, as 
I have stated before, Maulavt Muhammad 
Musa, and now his representative, since 
his death, was the 17th defendant. He 
obtained a. deeree, kub Maulari Muham.- 
mad Musa or his representative at 
the trial end bers on appsal sontends 
that the plaintiff cannot sell the property 
which had been purehased originally by 


him (Musa). I find it .somewhat difficult. 


to understand exastly what was the legal 


proposition put forward by the learned. 


Vakil for the appellant. But, so far as 
I eould gather, it seems to hive been 
sontended that the appellant was not a 
party to the agreement by whieh the 
plaintiff paid off the debt due to Munshi 
Singh and that in eonsequenee Munshi 
Singh's ensumbranee was by the sompromise 
permanently taken off the property whish 


the appellant had purshased; that, therefore,. 


Munshi Singh’s judgment- debtors could 


not mortgage the property whieh the appel». 


lant had purehased from them  beaauss 
by the payment by the plaintiff of the 
judgment-debtor’s debt to Munshi Singh 
the appellant 
any burden. 
is. any forse in this sontention one must 


endeavour to ascertain exactly what really- 


took plaee. 


It must; in the firat plase, bs admitted 
for both legal and equitable purposes here 
that the appellant's purahase was undonbt- 
edly subjest to Munshi Singh’s mortgage; 


when Munshi Singh brought his suit the. 
appellant was joined as a e defendant, ha- 


had obviously then an opportunity of paring 
off tha amount due in order to protaas 
his eneumbered ownership fof the property 
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whioh he had bought. But apparently 
he did nothing, for it would seem that he 
did not appear at the hearing of the suit 
and a desree was passed against him, as 
it was against several other defendants,. 
ex parte. What was the effest of this ?: 
There was tous a deeree against him whioh: 
was in due oourse made absolute, The. 
property was then put up for sale, and. 
was astually sold; but, before the delivery of 
possession, the arrangement to whieh I have: 
referred already wascome to, We have not,. 
unfortunately, got before us the full 
resord of the exeeution proseedings, but. 
it would appear that on the Ist of December 
1915 the sompromise petition was filed. 
whilst on the 4th of the same month. 

the order sheet of the Sabordinate Judges. 

reads: “The parties have fled a Solehnama. 

The sase need not ba tried; the sase is. 
disposed of according to the Solehnamz,”. 
It is difficult to see what attitude sould. 
pessibly have been taken up by the ap»; 
pellant with referense to tbis sompromise. 
whioh would have been effestive to pro-. 

teet hia interest unless he did some forward: 
either at the trial of the oase (whish be. 
did not) or as an sustion-purehaser (whieh 
he did not) or as one who was ready to 
undertake the obligation undertaken by the. 
plaintiff, I do not. know whether he was. 
actually served with the final petition for. 
compromise whieh was ultimately effested.- 
Xk am inelined to assume that he was and 
to think that, even if he was not, it 

makes no differenee to his position, The 

plaintiff, to my mind, when he had paid. 
off the jndgment-debtor’s. indebtedness to. 
Munshi Singh, satisfied the deorse and, what. 
is more important, the Subordinate Judge. 
finds as a fast that it was the intention of. 
the judgment debtors and of the plaintiff 
that the plaintiff should be (as he was)- 
plased in the position in whieh Munshi.. 
Singh had been (and no doubt ina better 
position sapplementarily with regard to 
eneumbranees upon the judgment-debtory’ © 
property), Itis suggested that the plaint- 
iff eannot in equity be thua subrogated 

to Munshi Singh’s status, but I sannot - 
see that there is any foraa in this eon» . 
tention, Where a person in agreement with . 
judgment-debtors undertakes to relieve . 
them from their debt to the judgment. . 
eroditor on the sondition that he takeg .. 
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over from the jadgment-creditor the seaurity 
whieh that judgment-creditor possesses, it, 
in my opinion, sonstitutes a subrogation 
the validity of whieh dosa not allow 
serious argument. The appsilant had hia 
rights throughout the eourse of the pro- 
esədinga ; he never ohoss to exereise them 
ln any way; he allows judgment to go 
against him ex parte; and, therefore, has 
permitted his right, whish, after all, was 
no more than an equity of redemptio; to 
be extinguished by operation of law, With 
the subsequent sompromise, it seams to me, 
that he was in no way sonaerned and that 
it would ba absard to suggest that having 
never, when he sould, availed himself of 
hia equities, he should be now heard to 
say that, having not done so, his equity 
should ba given effest to. 

I think that- the Subordinate Judge was 
oorrest in his view and that the appeal 
must fail. I, therefore, consider that the 
appeal should be dismissed with sosta, 


2. X. & 8 Dy Appeal dismissed, 


MADRAS HIGH COURT. 
Oivic Apozau No, 79 oF 19.0, 
April], 1921. 
[resent: —Me. —— Sadasiva Aiyar and 
Mr, Juatioe Napier. 

MUKKIL MARUTHUR SANKARA 
“MANON anv orsess—-Deraxpanrs Nos, L 
TO 4 AND 6 To 14 —ApezLLants 
rersus 
MUKKIL MARUTHUR GOPAL 1 
MENON AND OTBEBRS —POAMRTIFEF AND 
Deraxpants Nos, l5 to 35— RESPONDENTA, 


Malabar Law—Tarwad—Karnavastanam—Succes. ` 


sion—Family karar diverting succession, whether 
binding on future karnavan not party to karar. 


- Under the Marummakkathayam Law,a family 
karar, nob assented to hy a member of a Tarwad 
entitled to succeed to the office of karnavan on the 
death of the present incumbent, cannot interfere 
with the right of that member to succeed to 
all the powers of karnavan in due course of 
-guccession, even though the karar is assented to 
-by a majority of the members of the Tarwad. The 
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fact that the karar provides for a larger maintenance 
to the dissentient member as a set-off against the 
deprivation of his right would not render “the karar 
‘valid, [p. 80%, col l; p. &C9, col. 2.] 

Chindan Nambiar v. Kunhi Raman Nambiar, 45 
Ind. Cas 26; 41 M. 677;34 M. L. J. 409; (1918) M, 
W. N. 283; 23 M. L. T: 316; 7 L, W. 543 (F. B.), 
follewed, 

Cheria Pangi Achan v. Unnalachan, 38 Ind, Cas, 
513; 82 M. L. J. 323 at p. 880; (1917) M. W, N. 185; 
5 L. W. 392; 2Ł M. L. T, 829, referred to, 


Appeal against the deeree of the Court 
of the Subordinate Judge, South Malabar, 
at Palzhat, in Original Snit No. 38 of 1918, 

This appeal! oame on for hearing on the 
380th and 3lst of Maroh 1921. 

FAOTS appəar from the judgment, 

Mr, O. Madhavan Natr, for the Appel. 
lantas. —The Karar is a bona fide family 
arrangement to whioh a large majority of 
the Tarwad members hava assented, It ig 
bonefisial to the Tarwad and MTavyezhies 
attashed to it, The fast that it interfered 
with the personal birth-right of the expeetant 
Karnavan will not render it invalid. His 
dissent is not of any avail, The sargu. 
ment that it is operative even where there 
is one dissentient is an antiquated notion 
that ia repugnant to modern progressive 
gonditicns. Ohindan Nambiır v. Kunhe 
Raman Nambtar (1) requires re eonsideration. 

There is a provision for larger main- 
tenanee to the expeetant Karnavan, The 
Kerar is cnly a maintenanee arrangement, 

Mesera, O, V, Anantha Krishna Aivar, K. V, 
Kutitkiishna Menon and H, Sankaran Unni, for 
Respcndents.— There ia a limitation of the 
suceseding Karnavan’s rights and the Karar 
cannot interfere with bis birth righ} to sueseed 
to the (Me, Thougha larger provision ig 
made for his maintenansa he is doaprivad 
of his right to management whish is 
to rest in others. O%tnduan Nanbiar vy. 
Kunht Raman Nambiar (1), the Fall Banoh 
ruling, sonsludes the matter. ` 

JUDGMENT, 

Sap .siva AIVAK, J.—The defendants Nos, 1 
to 4 and 6 to 14 are the appellants 
befora us, Thee 5th defendant died after 
the suit, Twenty mora defendants were 
impleaded in the suit but they bhaya not 
preferred any appsal. The appellants sre 
thirteen of the membsrs of a Tarwad 
whieh had four Tavazhies, One Haohara 


(1) 45 Ind, Oas. 26; 41 M, 577; 34 M. L. J. 400; 
a W. N. 283; 23 M, L, T, 816; 7 L. W. 543 
(F, B 
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Menon was the Karnavan of the whole 
Tarwad till his death in January 19 & 
The plaintif susesceded by Marummakka- 
thayam law to’ the Karnavastanam ab 
EKashara .Menon’s death. A Karar had 
been exesuted during Hachara Menon’s lifes 
time on the 2nd September 1916 to whieh 
the said prior Karnayan and almost all 
the adulé members of the Tarwad were 
parties. Only three persons was not parties 
to it, that is, those who are mentioned 
as Nos, 7, 16 and 20 in that Karar No. 7, 
afterwards sonfirmed the Karar by a eeparate 
deed and No, 20 in the Karar (who is the 
25th defendant in the present suit) had 
given up the world ‘before the date of the 
Karar and might be ignored. The appellant’s 
eontention is that the plaintiff who was 
No. 16 in the Karar refused’ to sign it 
beeanse at the last moment hse wanted 
three further provisions to be inserted in 
the Karar in his favour and the other 
members of the Tarwad refused their soncent, 
This is probably true. The fast, however, 
remains that he refused to be a party to 
the Karar as exeented finally. 

It was sontended that the plaintif had 
first agreed to all the terms of the Karar 
about a week before it was exeouted and 
then illegally refused to sign it at Jast. 
I think the evidenee oloarly establishes 
that it was intended that the mere under. 
standings arrived at during the negotiations 
of the Karar sbould not baye the forss of 
a final agreement, and that the finality 
and binding nature of the agreement depend- 
ed on agreement, the agreement being 
redueed to writing and signed by the 
persons intended to be bound thereby, 
The provision inserted in the Karar after 
the plaintiff refused to sign it, namely, 
that the plaintiff should be deprived ‘of 
the benefits of maintenanse given to him 
by the Karar till he exesuted a ecnfirma. 
tion dosument also seupvorts the above 
eonslusion, 
pretending ignoranse of the negotiations 
before the execution of the Karar jg 
irrelevant to the sonsideration of the 
question of the legally binding nature of the 
Karar on him. 

‘Lhe plaintifi’s suit prays for the following 
reliefs ;— 

' (1) a deslaration that the Kerar js not 
binding on the plaintiff ; 
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(2) that tha properties -deseribed in 
schedule A in the possession of the Ist 
defendant's Tavazhi should be surrendered 
to him; ; 

(3) that certain moveable properties 
shown in sehedule B be delivered to the 
plaintiff or their -value be awarded to him 
on the personal liability of defendants 
Nos. 1 to 6 ‘and on the Tavazhi of all the 
defendants to the extent of their Tavazhi, 
properties, and 

(4) that ths ineome of the ' properties 
in sohedule A at the rate of 2000 Paras 
of paddy per year from 1094 (1918-19) 
be also awarded to the plaintiff (besides 
the other usual reliefs), 

Defendants Nos. 1 to 14 alone sontested the 
suit. On their pleas, several issues were 
framed of which it is neeessary to set ont 
only isaues Nos. 1, 5,7, 8, and 10, and they 
are as followg :—~ 

“(1) Whether the plaint-mentioned Karar 
is a bona fide family arrangement, and 
whether the plaintiff withheld his signature 
wrongfally, or whether it was exesuted in 
the sireumsianecs alleged in the plaint? 
Whether it is valid and binding upon the 
plaintiff ? 

(5) Whether the plaint Karar is entitled 
to be upheld as a maintenanse arrangement 
for the defendants and whether the plaintiff 
is not entitled fo reeover the properties 
al'obted for maintenanse as contended by 
lst defendant ? 

“(7) Whether the rent of 1093 was 
partially discharged by payment to Hashara 
Menon as eontended by Ist defendant ? 

(8) Is ‘the plaintiff entitled to reeover 
any end what rent for the plaint pro- 
perties P Is the Ist deferdant Hable to be 
treated as atenantP Is the letting alleged 
in the plaint trus anl ara the properties 
held under it? 

“(10) Whether the plaintiff is entitled to 
personal relief acsainst defendants Nos, 2 to 14 
and relief agsinst the Tavazhi properties P” 

The sesond portion of the Ist issue, 
namely, whether the Karar is valid and 
binding upon the plaintiff was desided 
against the defendants by the lower Oonrt, 
That fndiug was attasked by Mr. Madhavan 
Nair, Counsel for the appellants, on the 
grounds (a) that a bora fide Kerar was 
binding on the sueceeding Karnavan even 
if it interfered with his personal birth. 
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right to sudseed in the natural sourae of 
‘events to: the power of the Karnavan and 
‘even if he had not esonsented to the Karar, 
and (b) that the Karar did not so interfere 
with his birth-right. I think this sesond 
‘eonitention is clearly untenable, having regard 
fo the provisions found ia paragraphs 14, 
20, 24 of the Karar, Exhibit G. I think 
Exhibit G, read espeoially in the light of 
the note attached to it at the end, was 
slearly intended to reduse the plaintiff 

mentioned as number 16 in the Karar) to 
the status of a mare maintenanose-holder 
entitled, no doubt, to maintenanas at a 
higher rate than an ordinary member of the 
Tarwad but deprived evenof the banefit of 
the provision inserted in it for distribution 
of the surplus insome after the previous 
Karnavan’s death per capita among the mem- 
bers of 4 Tavazhies. I shall reserve the oon- 
sideration of the firat legal contsntion to the 
end, 

Then as regarda the &th issue, this. was 
‘desided against the plaintiff, in so far as the 
Karar makes provision for the maintsnanse 
of the Tavazhies, and there has bsen no appeal 
by the plaintiff in respeot of that matter, ` 
- Qoming to the 7th issne, the Kerar fixes 
2,000 Paras of paddy as the insome of the 
‘lands left in possession of the defendants 
Nos, lto14 Itdirests them to take 720 
Paras of paddy thereout fcr the maintenanes 
of their Tavezhi, to take another 444 Parag 
out of the remaining 1,289 Paras towards 
the interest on the loan whish had been made 
by their Tavazbies to the Tarwad, and to pay 
the remaining 836 Paras into the hands of the 
prior Karnavan, The written statement of 
the let defendant oontains a schedula of 13 
items whioh mentions that in Dsasember 
1917 the lst defendant gave 500 Paras ont 
of the 836 Paras due for that year into the 
hands of the prior Karnavan (item No.1) and 
that the lat defendant farther spent for the 
Tarwed during the prior Karnavan’s illness 
and after his death money and grain whisk 
when all converted into grain was the eqaiva- 
lent of 925 Paras and 4 Hdjangalies (itema 
Nos. 2 to 13). Though the 7th issue is not 
apesifis, it might ba taken that it was intend. 
ed to cover the question of the trne aod 
-binding nature of these alleged payments 
entered in the schedule to tho written state- 
ment. The lower Court has dealt with thie 
question in paragraphs 11 and 12 of its 
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Of the 13 items in the ashedala, 
ib deals spasifisally only with tha lst item 
which relates to the 500 Paras alleged to 
hava baen givanio Dasember 1917 and for 
whish the lst defendant prodused the raseipt, 
Exhibit VII, The lower Oourt diebslieved 


. the genuineness of Exhibit VIIL and also 


found tha payment of 500 Paras not proved 
by soffisient evidenes as the evidense son- 
sisted only of the statement as witness of 
the lat defendant, It was not denied thaf 
for the previous year the lat defendant paid 
up 836 Paras as provided for in the Karar to 
the prior Karnavan. Five hundred ont of 
the 846 Paras (the said 500 Paras boing 
about six-tanth of the amount) had to be 
paid in the month of Ssaptember-Ostobar to 
the previous Karnavan assording to the Karar, 
Exhibit 8 recites that tho 500 Paras was so 
paid to him partly before the date of Exhibit 
VIII and partly on that date. I think that 
the trath of sush a payment is highly 
probable and, believing the Ist. defendant's 
evidence-on this point, I woeld allow ths 
appellants’ eradit for the payment of 500 
Paras. Tho other items mentioned in the 
written statement are either not supported 
by any evidensea worth the name or ara not 
praszed exospt item No. 2 which isa sam of 
Rs, 20 for which Exhibit X{T is produead, 
Bui it doas not appear that that Ra. 20 was 
raid for purposes of the whole Tarwad as 
distinguished from the purposes of the Lat 
defendant's Tavazhi. I agree with the lower 
Court as regards these items, 

Coming to the Sth issue and the 10th 
issue, the plaintiff did not ask for a personal 
relief against defendants Nos. 7 to 14 and 
the lower Oourt’s decreas will, therefore, ba 
motified by aonfining the award of personal 
relief against defendanta Nos, 1, 2, 3, 4 and 
6, the 5th defendant (as I said bsfore) having 
dicd. ‘fae lower Oourt has givan a dasres 
for 1280 Paras of paddy for 1093 without 
d3dasting 444 Paras whieh the defendants 
are entitled to détiuci therefrom on assouut 
of interest on the loan due to the Tavazhi and- 
the 50) Paras of paddy which was found 
abova to hava bean paid oat to the prior 
Karneavan. Ong bandred and eighty eight 
Paras will, therefors, be  asnbatituted 
for 1,132 Paras in the desres :of the 
lowar Court as tho provision for deducting 
444 Paras for interast is a raasonable provi. 
sion whioh the susesediog Karnayan is bound 
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to respect. So as regards M, H, 1094 and 


subsequent years, the 1,280 Paras mentioned 
in paragraph 12 of the judgment and in the 
deeree will be redused to 836. 

An regards the liability of the defendants’ 
Tayvazhi properties, the Karnavans who were 
in poscession on account of the Tavazht are 
liable as sueh Karnavans to assount -to the 
Tarwad for surplus income, Henee, the 
Tavazti also was properly made liable to the 
extent of the said Tavazhi properties, Of 
sourse, this will not effect the separate pro- 
perties of the individual members of the 
Tavazhi as distinguished from the separate 
properties of the Tavazhi as a whole. 

“I bave reserved the first sontention of 
Mr, Madhavan Nair to ihe end. That eon- 
tention is that a bona fide family Karar, even 
if it attests the birth-right of the eusceeding 
Karztvan is binding on him, notwithstanding 
that he had refused to give his consent there- 
to, I think the matter ia eoneluded by the 
desision in Ohindan Nambiar v, Kunht 
Raman Nambiar (1). The opinion whish I 
had pronouneed in Oheria Pangi Achan v, 
Unnalachan (2) on this question was reposted 
by me in Ohindan Nambiar v. Kunht Raman 
. Nambiar (1), and was approved by my Lord 
the Chief Justies and by Spencer, J., who 
with himself formed the Fall Bensh whish 
dealt with the sase in Ohindan Nambiar v, 
Kunhi Raman Nambiar (1), The above two 
oases have laid down that a family Karar, 
‘when not assented to by an individual mem- 
ber of the Tarwad and though assented to by 
a majority, is powerless to interfere with his 
personal birth-right to susceed to ali the 
powers ofa Karnavan in due course of sucses- 
‘sion. It follows, therefore, that tke appellant's 
eontention fails on this point. 
Moat of the rules of law governing the 
rights of the Karnavan and junior members of 
a Marumakksthayam Tarwad haye undoubt- 
edly besorne stale and antiquated. The 
Marumakkathayees belonging to both the 
upper and lower seetions of the middle olass 
do feel the irksomeness of rebst of-these rules 
very strongly and, though I do not belong to 
that sommunily, I feel-wiith the community, 
if I may be ellowed respeatfully to say so, 
ag strongly as if I belong$d to that eom 
munity, partly for the reason that I have the 


(2) $8 Ind. Cas, 612; 82M. L. T. F23 atp. 380; 
(191%) M. W, N, 165; 6 L, W, €62; 21 M, L, T, 829,, 
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privilage of ecunting numerons individuals 
in that sommunity among my very dear 
friends. But I baye found that any attempts 
made (sush attempts having begun long 
before I besame a Judge of this Court) to 
develope that law on liberal lines throngh 
creating judisial preeedents have almost 
invariably ended in failure (exoept in the 
single instance of the right to get maintenance 
when not living in the Tarwad house) and I 
believe that Sir Sankaran Nair was of the 
same pessimistie opinion. Ae, in the none 
legal world, there sre to be found among 
Judges and lawyers also, persona of varying 
temperamente, some endowed with liberal 
tendencies of mind, and some with sonserva- 
tive tendensies and a very few may have 
what may be salled radieal tendencice. But, 
asa role, conservatism is the general tendensy 
of judicial and legal minds~~sush eonser- 
vatism is probably a failing (if it is a 
failing at ell) on virtue’s side in sountries 
where the Legislature is reasonably ative: in 
enasting reforming legislation from time 
to time. The Travanoore and Ooshin 
States are moving and have. moved in this 
matter of changing the rules of the anti- 
quated Malabar Law so as to bring them 
into reasonable sonformity with theal’ered 
sonditicns and exigensies of the times. 
Now that the Legisle{ures in British India 
tays been strengthened by ths Reforma, it 
is neturally expestcd that tkey wend 
prove more sciive in bringing ferward 
measures for liberalising the laws and the 
institutions governizng tEoee who are ncw 
sobjest to the Marurakkathsyem Lew, I- 
Lave ecreidered it not irappropriate to 
make the above paregraph a part of thig 
judgment as Mr, Madhavan Nair argued 
with muah feeling (nct at all unnetural 
under {ke cirsumsterees) that the rule of 
law laid down in the Full Beneh oace abcye 
cited (whieh rule was not a rew rele at 
all kut was based on e long line of pre. 
cedente) hed tke effest of perpetuating the 
antiquated noticn ikat the birth-régbht cf 
a member cf the Tarward was more sacred 
than the welfare of the majority of the 
Tarwad members. Thetame eritisiem might 
te applied to the several antiquaicd rules of 
suecestion now prevailing under the Mitak- 
share Law but tke appropriate remedy is a 
resort tothe Legiclature, 

In the result, subject to the modifeations 
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‘in the deeree nesessitated: by: the 
opinions already expressed in respset of the 
amounts due for arrears of income and 
claimable as future income, I would dismiss 
the appeal with proportionate sosts, 


Napier, J.—I1 agree generally on the ques. 


tion of consent and the otber issues, but 
1 only wish to say a word on the question 
of law raised by the appellants as tothe 
yextent to whieh effest ean bs given to a 
, Karar like this against a succeeding Karnavan 
who was not a party to it. Ibis unneses- 
ary for me-to sey more than that I have 
mo means of knowledge of the eonditions 
‘of life in Malabar and, therefore, I will 
not express apy opinion of mine as to the 
neoessity or otherwise of alterstion in that 
Jaw. I san only take the law as I fird 
jt, and I find it etated by my learned brother 
in a desition reported as Oherta Pangi 
Achan v, Unnalachan (2). Some of the words 
used in that deoision have been quoted 
and relied on by the Subordinate Judge 
but the definite statement of the law is 
found ina parsage a little higher up than 
the one quoted by the Subordinate Judge, 
My learned brother, speaking about a family 
Karar and the extent. to whioh it would 
be binding on diesentient membere, tays as 
followes— 16 may not ke binding on a 
flicsentient member so far as it seeks toa 
restrict. hia right to suseeed to tha foll 
powers of a Karnavan in the natural sourse 
of events or if if interferes with his 
right to reasonable provision for main. 
tenance,’ Now, it is sontended by Mr, 
Madhavan Nair that where a Karar is 
upbeld in so far as it makes arrangements 
of a eertainly somewhat permanent sharaster 
for the maintenanse of the various Tavazhies, 
it dees thereby restriet the right of a 

susceeding Karnavan to sasaged to his full 
powers if such provisions for maintenence 
are upkeld and, that, therefore, this pro» 
pesition is stated too widely, The answer 
toethat seems to be thir, that there is 
nothing in the fast that the provision for 
maintenance, however elaborate or however 
mueh it affesata the division of property, 
is made in a Karar; its real origin arises 
in the power of a Karnavan to make suif» 
able provision for the maintenance of the 
members of the family whieh provision 
must naturally be sontinued, ab ali events, 
until siraumatangas require its alternation, 
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This so-called limitation of the rights and 
powers of tke snuereeding Karnavan. rests 
on the neeeesity. for upholding “arrange. 
ments whioh wonld otherwise have to be 
upset cn the death of every Karnavan, 
It is analogous to the aseepted rule of 
law that leases granted, under ‘sertsin 
ecnditions, by a Kearnavan entre after his 
death. and are binding on the succeeding 
Karnavan and J, thorefore, think that it is 
no limitation of the proposition that a 


‘Karar is not binding ona dissentienb mem- 


‘ber in so far as it reatriets his right to 


‘sucseed to the full powers ofa Karnayar, 


to say that the arrangements made for 
maintenanee must be upheld, Then, Mr, 
‘Madhavan Nair has endeavoured to satisfy 
us that this Karar is only an arrangement 
‘for maintenance, We have examined its 
various provisions with great minuteness 
‘and l agree with the Subordinate Jndge 
that it goes -far beyond that, One of tha 
objects of this Karar was undoubtedly to 


oust the present plaintiff from his right to 


sueeecd to the status of Kartavan, That 
was attempted to ke done by giving him, 
as fenior Anindravan, a large meintenance 
and promising him to arrange fora still 
larger maintevanse when he beeame Karnas 
van. Other terms distinetly provide that all 
the general management of the Tarwad after 
the ceath of the existing Karnavan was to 
be vested in Nos, 2 and 18 who were the 
heads of their respective Tayazhies, There 
ean be zo doubt that this is a limitation of 
the right cf the Ist defendant to sneeeed to 
the full powers cf a Karnovan and I kaye 
no donbt that the other members of the 
Tarwad who were at variance with the 
plaintif believed that by. giving him tbig 
inoreaszed maintenanes during the lifetime 
of the then existing Karnavan they would 
get bim eventually to agrea tothe Karar, 
Unfortunately for them, the then Karnavan 
died soon afterwards with the result that 
the plaintiff has now brought thie suit to 
recover all his” full righte. In my opinion 
he is entitled to suesesd on this point of: law 
and, therefore, this appeal must be dismissed 
exsept to the extent which has been allowed 
in the jndgmant of my Isarned brether, 
~ BM. O. Py 
S, D, Appeal dismissed 
tubjeci to mozitication, 
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“ATUL CHANDRA BABU V, ARIP SHAIKH. 
CALOUTTA HIGH COURT. 
Appeat FROM Osper No, 424 or 1920, 
Desember 5, 1921, 
Presenti—Jusbise Sir N. R. Chatterjes, Kr., 
and Mr, Justies Panton, 
ATUL CHANDRA BASU — Droger. 
HOLDER— APPELLANT 
i versus 
ARIP SHAIKH —— JUDGMENT. DEBTOR ~~a 
T RESPONDENT. 

Reecution of decree—Objection by judgment-debtor 
that decreé cannot be executed as rent-decree, come 
— of Bengal Tenancy Act (VIII of 1885), 

h Al 


A tenant judgment-debtor can raise an objection 
in execution proceedings that a decree obtained 
against him for arrears of rent cannot be 
executed under the special procedure prescribed 
` by Chapter XIV of the Bengal Tenancy Act, but 
he cannot object to the decree being executed 
against him asa decree for money under the Code 
of Civil Procedure. 

Appeal against an order of the Subordi- 
nate Judge, Seeond Court, Pabna, in Pabna 
and Bogra, dated the 10th of September 1920, 
affirming that of the Munsif,Ssaond Oourt, at 
Serajgunj, dated the 19th of May 1929, 


FACTS sppear fram the judgment. 
Babu Bhupendra Ohandra Guha. for the 
Appellant,-The deeree-holder i is the appel- 


lant. Tho appeal arises cat of sertain 
exeeution prossedings, In eourss of these 
proceedings tha tenant judgment-debtor 


for the firat time objected to the salè on 
various grounds, I sontended that those 
objeetions were not maintainable at that 
stage of the proosedings, Bath Courts 
hava overruled my objestion. Thsir objes- 
tioa is, thatthe sale oannot prosesd inas- 
mush as other eo-sharars have not baen 
made parties, my contention is that they 
were no parties fo the deeree at all 
Hense that objeation is not tenable, Thera 
was a decree for rent against one Ariff 
Sheikh, at the hearing of the suit he 
did not set up the plea that the other 
eo sharers were no parties to the suit, I 


submit he eantot now turn round and’ say 


that the desrea is not exesutable on that 
ground. 

iOaarrenzza, J.—The  qwastion i3 
whether the desrea is to bə exasuted as-a 
money desree. 


On the fase of the deeree thara is a 
tenure. The other oco-sharera objeeted 
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. ground of 


praying for attashment and 
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under Order XXI, rule 58, of the Civil 
Prosedure Code. Theat applisation was rea» 
jested, As soon as the desrae was passed 
Ariff eould not any longer objeat on the 
non-joinder of parties. This 
not affset the interests of his 
eo-sharers. Assuming that the deores was 
a money: -deeree, the Oourts balow ware 
wrong in dismissing my application. The 


deeres does 


Geeres is good and valid against Ariff., So 


it has got to be exeseuted for the re: 
alisation of the money. 

Babu Troylokhya Nath Ghosz, for the 
Respondent—We ara not debarred from 
raising the objections in these prosssdings, 
They have applied for exesution under the ` 
Bengal Tenaney Aot whieh he sannot do, 
I will ba entitled to sostas if he is allowed 
to amend the applisation now. 

Babu Bhupendra Ohindra ` Qaka, bri:fly 
replied. 

JUDGMENT, —It is oontended on behalf 
of the appallant in this ease that the judge 
ment-debtor is not entitled to raise the 
objestion to the exesution of the desras. 

There is no doubt that the dosraa whish 
has been obtained against the judgment- 
debtor is binding upon him and that in 
exesution -prossedings he eannot go behind 
the deeree. But the objestion raised by 
him was that the desrea sould not be 
exesnted under the spesial prossdure pressrib- 
ed by Chapter XLV of the Bongal Tenaney 
Ast. It was eompetent to the judgment. 
debtor to raise sush objestion, 

The deerae, howayer, ean be exssnted 
as a desree for money under the Civil 
Prosedure Code: and the right, title and 
interast of the judgment-debtor in . the 
lands ean be put up to sale. The judge 
ment-debtor eannof objest to sush a oourss 
being adopted. 

We think, in these sirenmstanses, that 
the ordsr of the Court below, in so far 
as it dismissed the application for exasnu- 
tion entirely, should be set aside. ani the 
ease sent bask to the Court of firat instansa 
in order that the dəsrse-holder. may make 
an applieation for amendment of the ap- 
plieation for exesution of the desres by 
Bala of the 
right, title and interast of tha julgment. 


- dobor aa uader a daaraa for monoy, aad 


upon this being done, the Court will prosaed 
to exesute the decreslilinjitheligordinary 
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sourse -of Jaw, 
terms. 

We aceordingly direet that, upon the 
deeree-holder paying to the judgment- 
debtor eosta of both the lower Courts.and 
of this Oourt—the sosts of this Oourt being as- 
sesagd at one gold mohur—withina fortnight 
of the arrival of this order in the Conrt of 
first instance, the orders in the Oourts 
below be set aside, the appliesation for 
exeention amended, and the desrea exeouted 
ascording to law. 

If the above aosts are not paid within 
the time spesified, the appeal will stand 
dismissed with sosts., 
BN. & J.P, 


This, howsvyer must- be on 


Order accordingly, 


ALLAHABAD HIGH COURT. 
FULL BENCH. : 
Civiu MISCELLANKOUS No, 195 or 1921. 
January 20, 1922, 
` Present :—Mr, Justice Piggott Mr. Justice 
Lindsay and Mr, Justiee Goku! Prasad. 
In the matter of MOHAMMAD $ 
. MUZAFFAR ALI. 
Stamp Act (II of 1899), s. 64, Sch. I, Art. B8~ 
Gift, deed of—No valuation given—Stamp, if necessary 
— Collector, whether can ascertain value—Omission 


or under-valuation, prosecution for—“As set forth in 
such instrument,” applicability of. 


A deed of gift which contains no statement of the 
value of the property thereby conveyed, does not 
require any stamp under the Stamp Act and a Collec. 
tor is not authorised to ascertain the value of the 
property with a view to causing the instrument 
to be stamped with reference to the value thus as- 
certained. i 

If a person executing a deed of gift omits to state 
the value of the property conveyed with intent to 
defraud the Government, or if there is an inten. 
tional under.valuation, a prosecution will lie against 
him under section 64 of the Stamp Act. 

The words “as set forth in such instrument” in 
Article 38 to Schedule I to the Limitation Act refer 
back to the word “value” and not to thé word “prop- 
erty.” 


Referense under ,seation 57 (1) of the 
Stamp Aet by the Board of Revenue, U. P, 

JUDGMENT.—This isa reference from 
the Chief Oontrolling Ravenue Anthority 


under sestion 57, clause (1) of the Indian 
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Stamp Ast, No, II of 1899, The point re- 
ferred to is a simple one, A deed of 
gift was exeeuted whieh eontains no state: 
ment of the value of the property thereby 
eonveyed. The offiser before whom the dosu- 
ment was produeed impounded it and refer- 
red it to the Deputy Commissioner of 
Bahraich, as Oollestor of the District, for 
nesessary aetion. The question referred to 
us is, first of all, whether thia instrument 
requires any stamp under the Indian 
Stamp Ast. Aosording to Artisle 33 of the 
Sshedule an instrument of gift, auch as the 
one before us, should be stamped with 
the same duty as a eonveyanae, 
for a sonesideration equal to the value of 
the property set forth in sush instrument. 
We are satisfied that the words “as set 
forth in sueh instrument” refer baok to 
the word “value,” and not to the word 
property,” We aro eonfirmed in this view 
by the authcrity quoted in the reference 
kefore us, reported as: Reference under 
Stamp Act, s. 46 (1). In the present instanee 
there is no value” seth forth in the said 
instrament, No doubt, this is a contravene 
tion of cestion 27 of the Indian Stamp 
Aot and, if it be found that the omission 
to state the value of the property sonvayed 
was done with intent to defraud the Goy- 
ernment, a proseantion will lie against 
the person who exesuted the instrument 
under seetion 64 of the Indian Stamp Ac’, 
The oase seema to us strictly analogons to 
one whieh would arise if the exesuter of 
a deed of gift «ehose to set a purely 
nominal value on the property sonveyed 
and to stamp the instrument aseordingly, 
For the purposes of the Stamp Law, the 
valuation given in the instrument would 
Lave to be aseepted, If there was an 
intentional under-valuation, then a protsou- 
tion would protest the Government against 
the attempted fraud. There is no pro. 
vision in the law authorising the Collsetor 
to do what ke hes done in the present 
instanoe, namely, to assertain the value of 
the property with A view to eausing the 
instrament to be stamped with reference 
to the value thus aseertained. Oar anawer 
therefore, tosthe first question referred to 
us ir, that the instrument, as it stands, 


(1) 8 M. 453 (F, B.); 3 Ind, Dee, (N, s.) 310, 
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does not require any stamp under the 
Stamp Act. The sesond question, exeept 
in so far as it has been ineidentally 
answered, doss not arise, and the third 
question does not arise at all, Let this 
answer be returned accordingly, 


J. P. 

Reference answered, 

4 PATNA HIGH COURT. 

‘Appear FROM APPELLATE Deore No, 493 or 
1920. 


Desember 7, 1921, 
Present :—Mr, Justices Ooutts and 
: Justice Sir John Buoknill, Kr, 
‘ Babu MATHURA PRASAD SINGH— 
DEFERDANT—APPHLLANT 
versti ; 
Babu SATYA NARAYAN PRASAD 


SAHI-—DPLANTIPE— RESPONDENT, 

` Marriage contract--Breach of contract—Damages — 
Jurisdiction—Contiact Act (IX of 1672), 8. 68 
—Civil Procedure Code (Act Rof 1908), 8. £0—~ 
Limitation Act (IX of 1908), Sch. I, Art 86. 


r 
‘ 


: The plaintiff, a resident of Muzaffarpur, arranged 
to marry his daughter to the defendant a resident 
‘of Patna and agreed to pay Rs. 3,f00 in cash 
and Rs £00 worth of articles to the defendant 
at the Tilak ceremony. The cash and articles were 
delivered on the Tilak day to the defendant at Patna 
and if was arranged that the marriage should be per. 
formed on acertain date. A week before the date 
of marriage the defendant refused to perform the 
marriage and returned a portion of the Tilak 
money. In a suit for the balance and loss in 
connection with marriage arrangements it was 
pleaded that as the plaint showed that the defend- 
ant returned a part of the Tilak money and 
promised to pay the balance shortly, a new contract 
was entered into subsequent to the original con. 
tract : 

_ Held, that as whole of the cash and articles were 
nob returned section 63 of the Contract Act did 
nob apply in the case and that as the plaintiff 
never intended to accept the mere promise which 
the defendant had not fulfilled, the parties were 
relegated to their original position and that the 
plaintiff was, therefore, entitled to balance and costs 
with interest. [p. 812, col. 2; p, 818, col 12 

~- Held, also, that the Court at Muzaffarpur, within 
whoee jurisdiction the marriage was to be performed, 
had jurisdiction to try the case although the con- 
tract was made and cash and articles were delivered 
at Patna outside that jurisdiction, [p. 813, col. 1] 

: Held, farther, that the suit was not governed by 
Article 86 of the Limitation Act as the suit was 
simply suit for damages on breach of contract. [p. 
818, ool. 1] | 
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Appeal from a desision of the Distriat 
Judge, Mezuffrpur. i : 
Messrs. Kulwant Sahay, S. N. Rat and 
Jalgebind Prasad Sinha, for the Appellant. 
. Mr, Lakshmi Narayan Singh, for the 


Respondent. < 
JUDGMENT.. < . 

Courre, J.—This appeal arises out of a 
suit for damages on breash -of sontract. 
The faats of the oase are, that the plaintiff 
arranged to marry his daughter to the defend- 
ant, and it was agreed that the plaintiff 
should pay Rs. 1,5C0 in sash and Rs. 300 
worth of artieles to the defendant: at the 
time of the Tilak coremony. The sash and 
the articles were delivered in aeaordanee with 
the argeament and it was arranged that the 
marriage should take place on the 23rd of 
May 19:5, All necessary arrangementa 
were made for the marriage but a week 


- before the date fixed the defendant sent a 


message to ray that the marriage would 
not take plaee. There was a subsequent 
definite refusal and, when the plaintiff 
demanied back his money andthe articles 
that had been sent, only a portion-was sent 
and -acoording tothe plaintiff Rs, 961 in vash 
and Rs. 44 as value ofthe artisles remained 
unretyurned. Rs, 1,0:5 on aeecunt of eash 
acd ornaments and Res, 513 for-loss in oon» 
nection with the marrisge arrangements 
with interest at 6 per sent. per annum were 
claimed in this suit. .The suit was decreed for 
Ra. 1,5C0 (P) and Ra. 513-24 principal and half 
the interest claimed was also allowed making 
the total up to Rs. 1,891-5.6. On appeal 
by the defendant to the Distriet Judge the 
desision of the fret Ocurt has been: upkeld 
and it is against this deeision that the present 
appeal kas been filed to this Court. 

The first point argued in the appeal ir, 
that paragraph 6 of the plaint ehows that a 
new oontract was entered inte subsequent to 
the original contrast and that, aseordivgly, 
section 63 of the Contrast Ast will net 
apply. Paragraph 6 of the plaint runs,as 
follow ; That, since in the month of Asarh 
1322 Fasli, the defendant altogether refused 
-to perform the marriage, the plaintiff several 
times cont werd to the defendant: and 
wanted back the money and artioles taken 
by him at Faldan and Tilak ecremonies but 
the defendant always put cf the matter, 
in the month of Oheyt 1328 
Fasli when the plaintiff sent his family 
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priest, Sisman Pandey, the defendant return- 
ed the articles and.eash as specified in Sehe- 
dule 2 below promising to pay the balaree 
chortly.” Ifit had been that the defend- 
ant hed returned the whole of the sash and 
artioles it is possible that seetion 63 of the 
Contract Aet might have applied, but it 
cartainly does not apply in the present 
ease. It is slear that the plaintiff never 
intended to aceept the mere promise, that the’ 
defendant has not oarried out his part of 
the bargain and that this being so, there is, 
in my opinion, not the sligtest doubt that the 
parties are relegated to their original posi- 
tion, Iam supported in this view by the 
decision in Manohur Koyal v, Thakur 
Das Naskar (1), 

The next point urged is, that the Oourt 
at Mczaffarpur had no jurisdietion, -It is- 
pointed out by the learnad Vakil for the 
appellant that the plaintiff resides in Muzaf- 
farpur and that the defendant lives in 
Patna ; that the agreement was entered into- 
in Patna and that the money and articles 
were given at Patna ; but as against this it 
has been admitted throughout the sase that 
the performanee of the sontraet was to be- 
in Muzaffarpur and, oonsequently, section: 20 
(e) of the Code of Civil Prosedure applies 
= the Muzaffarpur Court has juriedie- 
ion, o3 Sk 
- The last point urged is, thatthe suit: ig: 
barred by limitation inasmuch as it gomes 
within the purview of Artiele 36 of the Limi- 
tation Act. Artisle 36 runs as follows: 


“For compensation for any malfeasance, 


misfeasanee or non-feasanese independent of 
eontraet and not herein especially provided 
for.” Obviously, the present ease does not: 
some within the provisions of this Article, 
It is purely and simply a suit for damages: 
on breash of eontrast. 
In the result, then, in my Opinion, the 
appeal. has been rightly desided and I- 
would dismiss this appeal with eosts, The 
oross-objestion is not pressed and is dismissed, 
The Court fee has been paid, 
BUCKNILI, J.—I agree, 


J. Py 


Appeal dismissed, 
(1) 15 0, 319; 7 Ind. Des, (N, 8.) 796, 


- 
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ALLAHABAD HiGH COURT. 
FULL BENCH, 
First Apprat Faom ORDER No. 94 or 1921, ` 
January 3, 1922, 

Present :-—Mr. Justice Piggott, Mr, Justice 
Walsh, and Mr, Justice Lindsay, 
SITA RAM —Decaee Hotper—~APPELLAXT 
rersus 
JANKI RAM— Jupa sent-Destor— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. Ti, 84—Auction-sale—Failure of purchaser to 
deposit 25 per cent, of purchase-money—Re-sale—~ 
Damages—Purchaser, liability of—Decision, whether 
appealable, 


f Certain property belonging to judgment-debtor 
was putup for sale in execution of a Civil Court 
decree. In the execution-sale the appellant was 
the highest bidder and was declared to be the 
purchaser but he failed to pay the deposit of 
Bs. 25 per cent, of the purchase-money as required by 
Order XXI, rule 84 (1) of the Civil Procedure Code. 
The sale Officer announced that the property would 
-be re-sold next morning and it was re-sold On the 
second sale the price fetched was much less. The, 
judgment-debtor made ar application under Order 
XXI, rule 71 to make the first purchaser liable for 
the difference in price: 

Held, that the first purchaser was Hable for tho 
difference in price inasmuch as there was a re-sale 
within the meaning of Order XXI, rule 84, Civil 
Procedure Code, and as under Order XXI, rule 71 a, 
purchaser was liable for a default both in the 
making of the original deposit and in the sub-. 
sequent payment of the balance due, [p. 816, col. 1.] 

Amir Begam v, Bank of Upper India Limited, €0 A. 
278; A. W. N, (1903) 107; 6 A, L. J. 846, not followed, 

Held, also, that the adjudication in the matter 
amounted toa decrece and that an appeal lay from 
that decree. [p. 816, col. ).] 

Deoki Nandan Rai v. Tapesri Lal, 14 A. 201; A. W. 
N. (1892) 74 iF, Be); 7 Ind, Dec. (N. s.) 409, overruled, 

Ram Dial v, Ram Das, l A. 181 (F. B.); 1 Ind, 
Dec. (N. s.) 122, approved. 

Amir Baksh Sahib vy. Venkatachala Mudali, 18 M, 
489; 6 M. L, J. 206; 6 Ind. Dec, iN. 8.) 656, Kali 
Kishore Deb Sarkar y.-Guru Prosad Sukul, 25 0. 99; 
20. W. N., 408; 18 Ind. Dec. N. 8. 68, Cangadas 
Dahyabhai v. Bai Suraj, 14 Ind, Cas, 777; 36 B. 329; 
14 Bom, L, R. 250, Deokinendan Rat v. Tapesri Lal, 
(x, s.) 499, referred to. 

Per Walsh, J.—Quere-——Whether a suit for tha’ 
difference of the gale price consequent on the failure 
of the first purchaser is expressly excluded by the 
provisions of Ordgr“K XI, rule 71 of the Civil Pros 
cedure Code. [p, 816, col. 2.] 


First appeal from an order of the 


Distrist Judge, Ghazipur. - 


Mr, 5. O. Ddss, for Mr. Sital Prasad Ghosh, 
for the Appellant, 

Mesars, M, L. Agarwala and Kamla Kant- 
Ferma, for the Respondent, ~ 
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7 JUDGMENT. 

Piagort, J.— ng sase before us, whether 
it be described as a first appeal from 
order or as an application in revision, 
arises under the following - siraum: 
ataneas :—~ 

Janki Ram and others were the jadgment- 
debtora ‘under a eoertain desree, Ooertain 
house property, belonging either to Janki 
Ram or fo all the judgment-dabtors, was 
taken in exeeution of the deeree. and put 
up for sale, One Sita Ram took part in 
the austion-sale and bid up to a sam of 
Rs. 5,060. This being the 
offered, it was sosepted by the sale offiser, 


Sita Ram then failed to make the deposit of ' 


25 per eent. of the purehase-money whish 
he was required to make by the rules, It 


being then late in the day, the sale ofiser. 


informed allthe parties soncerne), insluding 
any other bidders who were present at 


the time, that he would put up the prop-. 


for sale again on the following 


erty 
morning. 
erty was purehased for a sum of 
Rs. 2,850. This was more than suffisient to 
satisfy the desree, so that the desres-holder 
egsased to have any further interest in 
the matter. Janki Ram subsequently. 
applied to the Court to make Sita Ram 
liable for the difference in prisa batween. 
the sum of Rs. 5,069 bid by him and the. 


sum of Rz. 2,850 evantually realised at the’ 
male whieh took plasa on the sssond morning..- 


There has been some argument rogarding: 
the presise form of theapplisation made by. 
Janki Ram to the Coart, but no substantial 
question turns upon this. In effeat, Janki- 
Ram asked the Oourt to enforee in his 
favour the right reeognised by Order X XT, 
role 7i of the Code of Civil Prosedurs, 
Sita Ram entered an appearanes and raised a 
number of objections, One was to the 
effest that Janki Ram alone was not entitled 
to maintain suoh an applisantion without 
the eonsurranss of the other prasons who 
had basen jadgment-debtors along with 
him. Another point taken” was that the 
re sale had not taken plase “forthwith” 
within the meaning of Order XXI, 
84 of the Code, 
‘eslaim on the part of Janki Ram for interest 
on the defisieney and his right to oelaim 
interest was sontested by Sita Ram. A 
point was also takon that the applisation - 


as 
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highest bid. 


He did so, and that same props- 


rule. 
There had also bsen a: 


_ [1922 


was not maintainable at all beeause there- 
had bsen no sertifisate by the sale off zor. 
The Court before whish this - application. 
was made dealg with two of the points. 
raised only. It held, on the strength of 
a reported desision of this Oourt, that-the 
absenee of a formal eertifieate did not. 
make Janki Ram’s application any-the-less. 
maintainable. I¢ would seem that, whether 
or not there was any formal soertifisate, 
the sale offiser did report to the Court 
the faot that thera had baan a sale at 
whish Sita Ram had bid up to the sum. 
of Ra, 5,030 and a subsequont sale’ at 
whish the price realised wa; only Re, 2,750, 
There does not seam to bə any sab- 
stanes in this objection. The questions. 
raised ragarding Janki Rims right to 
miintain the aopplisation without the 
eoneurrense of the other judgment-debtors 
and with regard to the elaim for interest 
were not determined at all, The Oourt 
held, however, that there had not- bean 
a ra-salo “forthwith,” as required by the 
rule, and on this ground alone prossaded 
to dismiss Janki Rim’s applisation, The 
latter appealed to the Distriob Jadga. in 
that Court two questions were argued and 
determined. The Distrist Judge held that. 
the re-sale had taken plass “forthwith”, 
within the meaning of the rales, Hə was,, 
however, faced with a ‘further argument 
based upon a desision of this Court, Amir 
Begam y. Bank- of Upper India Limited. 
(1), It was there held that, under the 
analogous provisions of the Civil Prosedure” 
Oode of 1882, a sesond auction sale held. 
by reason of a former purehaser’s failare 
to make the presoribed daposit was nota 
os 

re sale” within the meaning of seetion 
293, of that Code, eorresponding with Order 
XXI, rule 71 of Ast No, V of 1908, and. 
that, sonsequently, neither the dearee-holder 
nor the judgment-debtor had any remedy. 
againat a purchaser who made no deposit- 
at all, In effeet, this Court limited the, 
applisation of that rule to eases in whieh. 
a purehaser, after making the 25 per cent, 
deposit, failed to pay the balanea of the 
purshase-money. It has bsen pointed out 
to us-in argument thai the). view - taken 


mor 80..A, 273; A. W. N, (1903) 10756 4. LJ, 
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by this Court has not been aesopted by 
the High Courts of Oaleutta, Madras or 
Bombay, but we do not propose to diseuss 
the state of the law as itstood under the 
Code of 1882. We agree with the learned 
District Judge that the position is shanged 
by reason of an alteration made in Order 
XXI, rule 84 of the present Code. Seetion 
306 of the Oode of 18:2 provided that, 
in default of the required deposit of 25 
per sent, ‘the property shall forthwith 
be put up again and sold.” In Order XXI, 
rule 84 of the present Oode the words 
are: “in default of such deposit the prop- 
erty shall forthwith be re-sold.” It seems 
to us that tke only possible reason for this 
ehange in the wording of tha Oode was 
to affirm the law in the sense in whieh it had 
been interpreted by other High - Conrtge, 
as against the decision of this Court in 
Amir Begam v. Bank of Upper India 
Lim‘ted (1). As the Code now stands, the 
opening words of Order XXI,. rule 71, 
namely, “any defisiensy of priea whieh 
may happen on a re-sale by reason of the 
purshaser’s default,” sare obviously wide 
enough to esover a default beth in the 
making of the original deposit and in the rubs 
sequent payment of the balance due. We 
think, therefore, that the ruling in Amir 
Begém v. Bank of Upger India Limited 
(1), whether that ease was rightly or 
wrongly decided.on the law as it then 
stood, is no longer applisable to the law 
as defined in the present Code of Oivil 
Procesure, This was the view taken by 
the learned Distriet Judge in the present 
ease, He, sonsequently, overruled the de- 
eision of the first Court on the one ground 
upon whish that Court bad proeseded in 
rejecting the applieation .of Janki Ram, 
As there remained other matters for de- 
termination he passed an order of remand 
under Order XLI, rule 23 of the Oivil 
Proeedare Code, sending the sase bask to 
the first Court in order that the matter 
might be disposed of on the merits, Sita 
Ram has brought the matter before this 
Oourt. He does not ceem to have raised 
any. question in the Court below as to the 
right of the Distriet Judge to entertain 
the appeal made to him by the judgment- 
debtor Janki Ram. inthis Court he desires 
to raise the contention that no sppeal lay 
from the desision of, the first Court, that 
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of the Munsif of Rasra. In order toavoid 
any teehnieal difficulty in the way of his 
raising this contention, he has” deseribed 
his applieation to this Court both as a 
first appeal from order and as an applies- 
tion in revision, If his sontention is sound 
as to the absenee of any right of appeal, 
then the learned Distrist Judge in enter- 
taining the appeal was -exereising a juris- 
distion not vested in him by law. Wa 
have thought it proper, therefore, to allow 
this question to ba raised before us and 
to bo argued ont, although the point was. 
not taken in the Conrt below. Treating 
Sita Ram as an appellant in an ordinary 
first appeal from order, we may say that 
he bas one desision in his favour, and 
that isa decision by a Full Baneh of thig 
Court. The ease in question is that of 
Deokt Nandan Rat v. Tapesrt Lal (2), The 
desision was by a majority of three 
Judges ont of four sonstituting the Fall 
Bench, and one of the learned Judges 
who formed the majority eoneurred with 
the other two upon groands whieh searesly 
touehed the main question in eon. 
troversy, That desision expressly overruled 
a previous Full Bsensh deeision of this 
Court in the ease of Ram Dial vy, Ram 
Das (3). It has sinse been sonsidered by 
two other High Courts in India and ex. 
pressly dissented from, víde Amir Baksh 
Sahib v. Venkatachala ‘Mudalt (4) and 
Kali Kishore Deb Sarkar y. Guru Prosad 
Sukul (5). It seems to us also that in 
the Bombay High Oourt the view that 
an appeal lies in aneh eases as the present 
has been adopted without any question. It 
was assumed that both an appeal and a second 
appeal did lie in the reported ease of 
Ganga Das Dahyabhai v. Bat Suraj (6). In 
order, therefore, that the deoision of this 
Court in Deokt Nandan Rat v, Tapesri Lal 
(2) might be further considered, this 
appeal was referred to a Fall Boneh of 
three Judges for eonsideration. We have 
come to the eonelusicn that the older de. 
eision of this, Court was orrest and 

(2) 14 A, 201; A. W, N. (1892) 74 (Œ. BJ); 7 Ind, 


Dec. (N. s.) 4 
(SY LA, — B,); 1 Ind. Dec. (x. s.) 122, 


— 18 M., 439; 5M. L. J. 208;6 Ind, Deo. (N. 6.) 


(5) 25 0. 99; 20. W. N, 408; 18 Ind. Des. (N. 8.) 68, 
oe 14 Tad, Cag. 777; 386 B: 829; gi 4jg8om. k Ry 
‘ - 
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that thers is no adequate reason why- 
this Court should sontinue, upon thia 
question, to dissent from the view taken by 
the High Courts in Oalentta, Madras and 
Bombay. The reasons in favour of the 
view that an appeal lies oan searesly he 


stated better than they were by the learned. 


- Judges who pronounced the desision of, 
this Court in Ram Dial v, Ram Das (3). 
Dealing with the analogous provisions of the 
Civil Prosedure Code of 1859, as amended 
by Ast No. XXIII of .861, the learned 
Judges held that there seemed no real 


difisnity about applying the rules governing- 


exeeutions of desrees, mutatis mutandis to 
any prosseding taken against the defaulting 
purehaser, whether at the instanse of the 
holder of the original desree-holder or of- 
the judgment debtor, They went on t> 
aay:— The judgment-debtor and (if bis elaim 
bə not satisfied ont of the prosesds of the 


re-sale) the original desrse-holder stand in, 


the position of desree-holders who have 
obtained judgmont, against the defaulting. 
purchaser for damages oosasioned by bis 
default, .The defaulting purebaser standa 
in the position of a judgment debtor against 
whom a desree for sush damages 
passed. They are parties to the proeced- 
ing whieh ia substituted forthe suit........ 
sesessterensaeBOd the rule relating to appeals 
must be applied mutatis mutandis equally 
with any other of the rules governing exeaue 
tions of deerees,” In effeet, the view taken 
was” that the adjudication, in a ease like 
the present, between the judgment: debtor 
and the defaulting purchaser, amounts to 
a decree and that appeals lie under the 
provisions governing regular appeals from 
decrees, The position does not seem to be 
altered by any ebanges whieh have sines 
been madein the law; if anything, the case 
in favour of the maintainability of an appeal 
ig made a little stronger by. the definition of 
the word. ‘deeree” in the Oode of 1908, 
where it is expressly made to inelude tha 
determination of any question within ges. 
tion 47 or seotion 144 of tha said Code, In 
Amir Baksh Sahib v..Venkatachala Mudal 
(4) the learned’ Judges of the Madras High. 
Court virtually based their desision upon 


the came line of reasoning, and it seema to. 


ns sorreot, We are of opinion, therefore, 
that an appeal ley to the learned District 
Judge in this oneo and that his desision 
7 
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on-tho points determined - by him was 
aorrest, The order of remand was, thera.. 
fore, justified under the ciroumstanses and 
it will be for the Court of firat instanee 
finally and sompletely to determine as. 
between the parties all the points raised by- 
the applieation of Janki Ram and the objse- 
tions preferred thereto on the part of Sita- 
Ram. l 

We diamiss this appeal with sosts, 

Wain, J.—I entirely agrees, If I were. 
free so to hold, I should hold that a suit 
was expressly exsladed by the provisions of. 
Order XXI, rulo 71. Iam unable to frame, 
satisfactorily to my own mind, any cause. 
of astion as between a judgment debtor 
and a defaulting purchaser. There is ser- 
tainly no sontrastnual relationship upon whish 
a snit ean be founded and Fam unable to 
see what the sause of action really is or, 
could be. To suggest that it was intended by’ 
this rule to provides machinery for passing- 
an order to meet the justice of the case 
whieh any party. sould immediately after-. 
wards bring asuit toset aside, sesms to m3. 
to pay rather an extravagant eompliment. 
to the subtlety of thse sompilers of the 
Code. l 

J. P. | 

j Appeal dismissed, , 
i 
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NAGPUR JUDICIAL COMMISSIONER'S’ 
COURT, l 
SEGOND Oivin Apegat No. 281 or 1917, 
July 31, 1918. 
Present :—Mr. Batten A, J. O, 
Raja RAGHOJIRAO—PLINTIPE— 
APPELLANT 
VETEUE 
RAJESHWAR—Derend: NT— 


RESFOSDENT. 
O. P. Tenancy Act (XI of 1898), s, 41 (2)—Notce 
by tenant to Malguzar—Intention to mortgage—Details 
of holding not given—Notice, validity of. : 


A notico under section 41 (2) of the O. P. 
Tenancy Act given by a tenant to his Malguzar 
intimating an intention to mortgage his holding’ 
on the terms mentioned in the request contained~ 
in it fox a loan unless the Malguzar himself ig 
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willing to advance a-loan on mortgage, need not 
be worded with the accuracy of a plea and a 
failure to give the details of holdings when the 
details are within the landlord’s knowledge, or are 
available to him with ordinary diligence, does not 
invalidate the notice, [p. 818, cols, 1 & 2,7 


Seaond appeal against a desree of the 
Distrist Judge, Bhandara, 


Mr. F. R, Pandit, R. B., for the Appel- 
‘lant. 
Mr. V. D. Kolte, for the Respondent. 


JUDGMENT.—Appeal by the plaintiff, 
‘The respondents Nos. 2 to 5 Pandia, Gondia, 
Bholia and Chindia are brothers, Ohindia 
bsing a minor, and sre the fenants of an 
absolute ocsupaney holding somprising seven 
fields in the village of Garada, Bhandara 
Distrist. The appellant is the Malguzar 
of this and several other villagas,. A 
“notiee, dated 17th Jaly 1915, of whish the 
following is a translation, was sent by 
registered post to the Malguzar at his 
residence in Nagpur by the tenants; it 
purporta to be signed by Gondis on bahalf 
of himself and the minor Ohindia, and by 
the other two brothers, 

“Notise to Raje Raghojirao Bhonsle, 
‘Malguzar of Garada Bazraek, Tahsil and 
Distrist Bhandara, The undersigned are 
the absoluta ogenpansy tenants of Mouza 
Qarada Boazrusk, Tahsil and  Distriot 
Bhandara, We are in need of Ra. 1,000. 
Henss advance us monsy taking mortgage 
of our absolute oseuparey land. We shall 
pay interest at Re. 1 per sent. per mensem., 
We shall satisfy the amount by paying 
Re, 100 besides interest every year. -If 
you intend to do so, inform us within eight 
days. If you do not intend to do so, inform na 
accordingly. We have’ persuaded another 
Shaukar, Dated 17th July 1915.” 

The Manager of the appellant’s eatate 
pent a reply, dated the 3rd August 1915, 
of which the following is a translation:— 

“To Gondia and Chindia, sons of Sakharam 
Kunbi, residsnts of Garada, Pargana and 
Tahsil Bhandara. 

“The undersigned giveaa reply to the 
notiea as follows :— 

“1, Nobody oan even read or make ont 
the contents of your notiss. The namber, 
area and Jama and tenure of the field 
haya not been given. It ia not also 
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stated what Malkana you are going to 
pay, 

"2. The notiee given by yowis not legal. 
Hense I aannot giva any sonsent to the 
mortgage,” ; 

On the 25th September 1915 the tenants 
mortgaged the holding to the first respond- 
ent Rijashwar Shridhar, a Shaukar, for 
the sonsideration of Rs. 1,000 —re-paymant 
to be made in annual instalments of 
Rs. 100—besides interest. The mortgage 
was one with a oondition of foreslosure 
on the 28th April 1916. The appellant 
filed the suit out of whieh this appeal 
arises, praying for the deolaration that the 
mortgage is void against the plaintiff, 
having been made withoat hia sonsent. 
In the plain? no mention is made of the 
notise or of the reply thereto. The defends 
ants pleaded that a noties having been 
given tothe landlord under sub-seetion (2) 
of section 41 of the Tenaney Aot and the 
landlord not having made a elaim under 
sub-sestion (4) the suit was not maintainable; 
the plaintiff admitted the receipt of the 
notise, but pleaded;— 

“It is quite unintelligible and it sould 
not be known as to who signed it, From 
the envelope if was found that the notiea 
was given by Gondia. The plaintiff gava 
a reply askiog Gondia as to what he 
meant by the noties. But the plaintiff 
ressived no answer. ‘The notise is of no 
effest sinsa it is quite vague in its terms 
and the Survey numbers have not been 
mentioned, the rental, too, not being spesified 
and hence nothing sould be made ont of 
it.’ It was admitted that the defendants 
Nos. 2 to 5 have no other absolute ossupaney 
field in Garada or elsewhere, though they 
have Oesupaney and ordinary holdings, 

Both the lower Courts hava held that 
the noties was an adequate noties under 
sestion 41 (2) of the Tenanay Ast and 
was notso vague and unintelligible as to 
be ineffectual ag “such a notice, it ia not 
argued for the appellant in this Uourt that 
the noties was illegible, for the translators 
in this Oourt have been able to read it 
without diffisulty, Two grounds are urged 
by the learned QOounsel for the appellant 
of those the firat is that the notis was 
not signed by all the tenants but only by 
Gondia on his own behalf and on behalf 
of the minor Ohindia and is, therefore, not 
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a legal notice. This ground ie not pressed 
as it was based on a misapprehension. 
The notise purports to be signed by a)l the 
tenants. 

The ground whish is pressad is that the 
notice given by the tenants is, for various 
reasons, not a suffisient notise and does 
not eomply with the requirements of seo- 
tion 41 (2) of the Tenancy . Aot. It is 
first sontended that the notiee does not 
slearly express the intention of mortgaging 
to another, sinse it mainly aonsists of a 
request for a loan, and the referense to 
the Shaukar at the end is very vague and 
indefinite, 

I entirely sonour with ike lower Courts 
in thinking that the notice elearly inti- 
mates an intention to mortgage the holding 
to a Shaukar on the terms mentioned in 
the request for a loan, unless the Malguzar 
himself was willing to advanee a loan on 
mortgage. The manager's reply eslearly 
shows that the notice was so understocd 
for it refuses assent toa mortgage, 

lt is next argued that the notice did not 
desoribe the land proposed to be mortgaged 
with suffieient elearness to enable the land- 
lord to know what land was meant, and 
even whether if was propoced to mortgage 
the entire holding or only part. It is 
admitted that the tenants had only one 
absolute cecupaney ‘holding, which was in 
Morza Garada; the landlord is aleo ade 
dressed in the notise as Malguzar of Garada. 
1 agree with the lower Courts that as it was 
in the landlord’s knowledge that the persons 
giving the notiee bad only one absolute 
cecupansy holding and as the notice refers 
to absolute ocoupansy land, the landlord 
must have known to what land the notiee 
referred to. The notiee also slearly sonyeys 
the intention of mortgaging all the absolute 
ossupancy land. 

It is eontended that by his reply tho 
mansger asked for further information 
whieh the tenants did not furnish. This 
is not the scare; the reply was a eale- 
gorical refusal and elosed the corresponderes. 
It is argued that full partieulars aa to rent 
acreage, etc., should have been given in 
the noties so as to enablé the landlord to 
deside whether to exercise his option with- 
out going to the trouble cf getting tke 
detail from his cfise, I sece no forse in 
this argument, The details were within 
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the landlord’s knowledge, that is to say, 
they were available to him with ordinary 
diligenae, 

It has been held in Bharatsingh v, Dhan- 
singh (1), followed in Kodubakhsh v. Bishnu 
(2), that a notiee under section 41 (2) cf 
the Tenaney Act need not be worded with 
the acsurasy of a plea. The information 
given in the.rotiea was amply sufficient 
to inform tke landlord of the terant’s 
intention to mortgage the whole of their 
absolute oeaupansy holding, and the lower 
Courts were right in so desiding. 

It is finally argued that a rotiee must 
by law contain the partieulars specified in 
ceotion 41 (2), at any rate, as regards the 
rent, The sub-seetion, however, does not 
say, that these partieulars should be given 
in the notice, it merely states the eiranm- 
starces onder whieh tke tenant must give 
notice, and presupposes a knowledge on the 
part of both landlord and tenant as to the 
particulars of the tenant’s holding. The 
learned Counsel for the appellant does not 
support the appeal on the ground that tbe 
landlord was entitled to consider the notice 
invalid because, as stated in his reply, the 
notice did rot ssy what Malkana the 
tenants were going to pay. The terms of 
the reply, however, cannot be disregarded, 
It seema obvious that the landlord’s object 
was to ignore the provisions of section 41), 
and to try and geta premium to induee 
him to eonzent to the mortgage. The 
lower Courts were right in holding the 
notice to be a valid one, and the appeal 
is dismissed with sosts. 


J. P. Appeal dismissed, 
(1) 140. Pl L. R. 162, 
(2) 2N, L, R. 27. 
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ALLAHABAD HIGH COURT, 
Sgcoxp Oiv.n Apegat No. 1327 or 1919. 
“ Desember 17, 1921. 
Present :—Mr. Justiss Ryves and 
Mr. Jasties Gokul Prasad. 
ULFAT Ral-—PLAINTIFE —APPELLANT 
versus 
KANHAIYA LAL anv oragas—Dergnpinrs 


— RESPONDENTA. , 

Mortgage ~Redemption —Usufructurry ani simple 
mortgages executed at one time—Tacking —Payment 
of both necessary at redemption—Interest, deficiency 
in, to be recovered every year ~Entire deficiency, whe- 
ther can be recovered at redemption. 


Where two mortgages, one usufructuary and the 
Other simple, were executed of the same property 
onthe same date in favour of the same mortgages 
with a condition that the money secured by the 
Bimple mortgage was to be paid along with that of 
. the usufructnuary mortgage at the time of redemp- 
tion, the simple mortgage is tacked to the 
usufructuary mortgage and its paymentis neces. 
— the property can be redeemed. [p. 819, 
col. 2, 

The meré fact that a usufructuary ‘mortgagee is 
given an option of recovering from the mortgagor 
at the end of every year any deficiency in the 
interest provided for by the mortgage, does not 
make the interest cease tobe a partof the mort- 
gage-money and a mortgagor at the time of 
redemption must pay the principal and interest due 
at that time, [p. 820, col, 1.] 


Sesond appeal from a desrea of the Seoond 
Additional Judge, Aligarb, eonfirming a 
desree of the Munsif, Kasganj. 


Mr, Panna l Pal, for the Appellant, 
Messrs, A. Sanyal and Kirpa Ram Dang, 
fer the Respondents, 


` JUDGMENT,.—These two appaals are by 
the plaintiff in a redemption suit. The anit 
was by the plaintiff to radeem a usufrostuary 
mortgage of the 22nd of November i88% 
for Rs, 1,500, and for resovary of surplus 
profits. There was another simple mortgaga 
of the same date: whish was to ba paid along 
with the usafrasinary mortgage. These 
mortgages were in favour of one Daulat Ram. 
He sold his rights as mortgagee to Srikishen 
Das and Tika on the 10th of April 1835. 
` Oa the 20th of Juno 1912 the mortgagors 
sold the mortgaged property to Tika Ram, 
The result was that Tika Ram basams ‘the 
sole owner of half the mortgazed proparty 
aod had the equity of rodemption only in the 
other half, . l 

Tha plaintif, woo is tha son of Tika Ram, 
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snes to redeem half the mortgage on` pay- 
ment of half the amount due under the usu» 
frustuary mortgage only, but does not want 
to pay the sesond mortgage whieh was oon- 
trasted to be paid along with the uaufruete- 
ary mortgage, The defendants pleaded in - 


-defense that the plaintiff was bound to pay 


the amount due on the ssaond mortgage also 
and that there had been a defisiensy in the 
interest dae on the first mortgage whish 
the plaintiff was also liable to pay before he 
oↄuld get a desree for redemption, 


The First Court held that the prinsipal 
mortgage-money was due on the first mort- 
gage but that there had: been no defisienay 
in interest and that, in any ease, interest sould 
not be resovered for more than 12 years. 
On the sesond mortgage, whieh was a simple 
mortgage, the Oourt held that the plaintiff 
was bound to redeem it along with the 
usufenetuary mortgages. Both the parties 
appealed. The plaintifi’s appeal was about 
his noneliability to pay the sssond mortgaga, 
Tne defendants in their appeal alaimed the 
defisieney in interest up to the time of re- 
demption. Ths lower Appsllate Oourt . dis- 
missed tha plaintiff's appeal, holding. that 
the simple mortgage was also to be paid 
along with the usufrustuary mortgage, -and 
deoreed that of the defendants, holding that 
the defendants were entitled to resover’ the 
dafisignay in interest for the. whole period: 
of the mortgage and not for two years only as 
desreed by the First Court. Hense these twa 
appeals by the plaintif, 

The first point argued with great vigour 
by Mr, Panna Lal, the learned Vakil for 
the plaintiff, was that the mortgagees having 
been given the option of reeovering the 
defisionay in interest at the end of eash year, 
sould not go on adding it to the mortgage- 
money and thus increasing the amount pay- 
able at the time of tha redemption of tha 
mortgage. Hs also sontended that the 
sssond morigago, whish was a simple ons, 
baing barrad by? time the defendants-mort- 
gagees had no right loft to elaim the money 
due on that-mortgags in addition to that 
dus. on the usufrastuary. mortgage. The 
sesond sontentio&h may bs disposed of vary 
shortly, It is quite eloar that the səozad 
mortgage was inelsar term: tasked to tha 
first and its payment was nesassary b3fore 
the property could bo redeemed, No guate 


.deposited_in Court for 
defendants. in February 
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-tion of limitation arises in the ease. As to 
the next point, namely, that the defendants 
ould not get- the defisiency in interest for 
-the whole term of the mortgage, we are of 
opinion that this eontention must also fail. 
. This ease is governed by the prineiple of 
law laid. down in the eases of Ohintaman v. 
Dulari (1) and Nathamuni Fillat v. Vengam- 
imal (2). The. mere. fast that-a mortgagee 
was given an option, if he so shose, of 
‘realising the defisiensy by a suit dirested 
against the person of the mortgagor did 
not make the interest sense to be a part 
of the mortgage-money: Before the plaintiff 
ean succeed in a suit for redemption he 
‘must pay the. mortgage money, whioh 
ineludes the prinsipal and interest due at 
the time of redemption. The easa of Kesar 
Kunwar v. Kashi Ram (3) and Ali Ahmad v, 
Kalka [rasa2 -(4) do not apply to the present 
‘aase.: These two points dispose of the two 
appeals of the plaintiff. There sre, how- 
ever, sross-objeations by the defendante, by 
whish they slaim defisiensy in interest up 
to. the. date fixed for payment, This they 
are entitled to get, It ie, however, stated 
by Mr,” Panna Lal for the plaintiff -that 
the. money found by the lower Appellate 
Uonrb as. dua. from the plaintiff has been 
payment to the 
1920, If that is 
so; the. desree of the Court below will be 
modified. by adding. thereto the defeiency 
in ihterest from June 1914 to February 19z0 
at the: same rate at whieh it hae been 
ealeulated in the aesount prepared in the 
‘Mounsif’s QOourt after issues were remitted 
to him by; the lower Appellate Court, lf 
the: amount has not been so deposited, the 
defendants-mortgagees will get their defisi- 
eney in interest up to. six months, from 


-the date of this desree whieh will be the 


-date fixed for payment, The result, there- 
. fore, is that we dismiss the two appeals and 
‘allow the eross-objestions with costa in all 
, Oovrta, é 
Ja Pr yoon 

Aryeal dismissed, 
(1) 8 Ind. ‘Cas. 570; 38 A. 107; 7 A. L, J. 1087, 
(2) 40 Ind. Cas, 358; 5 L, Wi, 598. 
(8). £0 Ind. Cas, 777; 18 A ea 889; 87 A, 684, 
(4): 37 Ind, Cas. 26; 14 A. L. J: 986, 
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LAHORE HIGH COURT. 
Figer Civil Appgat No, 2123 or 1917, 

November 2, 1921, 

Prosent: —Mr. Justise Abdul Raoof and 
Mr. Justiee Oampball. 

SUNDAR LAL AND orgess — DEFENDANTS ~~ 
APPELLANTS 
torsus 
KULLU RAM AND ANOTHER-— PLAINTIFFS 
AND Musammat BACHAWAN DEVI— 


DeErenDaant— RESPONDENTS. 

Hindu Law—Will, construction of -Uncertainty— 
~«Gharitable ` bequest—Cy- -pres, doctrine of, applic- 
ability of—Reversioner, remote—Right to challenge 
— Will, 


In construing a Will the Court must bear in mind 
who the testator is and the language used by him 
for expressing bis wishes which may or may not 
be adapted for legal precision,’ and the primary — 
rule is to ascertain whether the object aimed at 
by the testator could be carried ont without making . 
8 new Will. for him. Although there may be 
vagueness in the selection of the places or in the 
allocation of the funds, go long as it is ascertainable 
that the testator had a particular object in view, 
that object must be given effect to [p. 822, col. 2.] 

lf the Court can ascertain that there is a general 
charitable intention expressed in a Will the fact that 
the particular object for which the charity is intended 
does not exist or that the fund intended for that 
charity cannot exhaust the whole income will not be 
any reason for holding that the bequest fails either 
wholly or in part. [p, 238,’col. 1.] 

The doctrine of cy-pres ‘dhould receive as extend. 
ed an application as possible so as to give effect to 
the true intent and aim of the donor. His. lapses, 
his ignorance, and his failure to understand the 
situation should not fetter the Courts so long as 
the —— specified by him are not violated. p. 828, 
cal, | 

A Hindu testator madea Will in which he said, 
“I want the entire residue of my estate to be 
applied by my executors in some manner from 
which my brotherheod will derive benefit ‘My 
executors should sell my house property and 
add the sale-proceeds to the cash balance and 
in this manner apply the total in work of public 
good, but whatever is done the benefit of my 
brotherhood isto be kept in view. What I mean 
is this. They are to give assistance in the con. 
struction by the brotherhood of any temple, etc., at 
any holy place, ete. or they are to give scholar. 
ships in any school to students belonging = the 
brotherhood”; 


Held, that the clause was not void tor Tite 
certainty. Lp. 823, col 1] 


A suit to contest a Will must be brought “by 
‘the immediate reversionary heir of the testator, 
but if the nearest. reyersionary heir refuses with- 
out, snfficient cause to-institute. proceedings or, has 
precluded himself by his own act or conduct from 
suing or has colluded with the opporite’ party or 
his accepted the Will, and the next presumable- heir 
states in the plaint the circumstantes:. under which 
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he claims to sue, a Court would-exercise a judicial 
discretion in determining ‘whether he is or is not 
competent to sue. [p, 821, col. 2% p 822, col. 1-] 

Rant Anand: Kunwar vw, Court of Wards, 6 C. 
784; S 0. L. R. 381;8 I. A. 144 Shome L., RB. 78: 4 
Sar. P. O. J, 195; 5 Ind. Jun, 161; Rafique and Jack. 
— O. No, 63; 8 Ind, Dec. (x. s.) 495 (P. C.), fol. 
owed. 


Firat appeal froma deeree of the Senior 
Subordinate Judge, Ferozapore, dated the 3rd 
July 1917, : 


Pandit Sheo Narain, R., Ba and Pandit 
Kanwar Narain, for the Appellanta. 

Lalas Jaggan Nath and; Mehr Ohand Maha» 
jan, for the Plaintiffs» Respondents. 


JUDGMENT.—This is a first appeal 
against a desree of the Senior Subordinate 
Judge, Ferozapore, desreeing a elaim for a 
deslaration that a aertain passage in the Will 
of one Bhola Nath Kalal, deacased, is void for 
uneertainty. i 

The plaintiffs are Kalla: Ram and Bahadur 
Lal, sons of Parshadi Lal, the brother of the 
testator and his nearest surviving relative, 
Bhola Nath died in 1916 ‘without issue but 
leaving a widow Musammat Bachawan Devi, 
The Will is dated 4th June 1913 and there is 
no dispute about its due execution. 

Parshadi Lal was prastically disinherited 
by the Will, He was left a sam of Rs, 35 
per mensem to be paid by the exeeutors for 
his Hfetime cn ecndition that be did not 
dispute the Will on the testator’s death. 
There were certain sash legasies ineluding 
Rs, 500 to esah of the plaintiffs. Provision 
was made for the widow and she was en. 
joined to adopt a son to whom the bulk of 
the testator’s property was eventually to be 
sonveyed on terms whish need not be detail. 
ed, by four exeeutors sni trustees Lalas 
Sundar Lal, Behari Lal, Shankar Lal, and 
Basant Lal. l 

Then follows the passage whish is the 
subjest of suit. 

Agar kot muibanna muqarrir na hua ho ya 
lawajd faut ho jawe ya shadi hone ke bad 
bewa chhor mare io Committee mazkur ko 
ikhtiyar hoga kih bad intizam guzara bewa 
ke (agar bewa ho) wa bad muai digar 
akhrojat mutaalka ke baki regm sar-t-nakd 
wu sud wa kiraya makanat wagiatra 9:8 
gadr kth ho kiai aisa kam men legate rahe jis 
se apni baradri ko aram pahnuuehe. Our jumla 
MAKGKAL...csrsecrereesfttOkht karke qimat frokké 
shami} nagd sarmaya kar dewe aur isi tarah 
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kam rafa-icam men iatimal kare, magar har 
surat men apni baradri ka aram malbuz rakha 
jawe, yane agar koi mandar waghaira baradri 
ki taraf se kisi tirath wagbaira par zar temir 
ho to namen imdad di jawe ya kisi akul men 
apni baradri ke tulba ko wazifajat de jawen. 

The words underlined (in roman) have been 
held by the learned Subordinate Judgeto render 
the bequest vague and unsertain and, applying 
the test of feasibility of aontrol by a Court 
laid down by the Privy Oounsil in Runchordas 
Vandravandas v. Parvatibat (1), he has found 
it would be impossible for the Court to hava 
any aontrol over the administration of the 
objests of the bequest and that it would be 
open to the trustees to devote the money to 
objests over the administration of whieh the 
Court could have no possible control. 

As atated already, the Subordinate Judge 
desresd in favour of the plaintiffs deslaring 
that the portion of the Will above quoted 
be eaneelled and ordered that the soats of 
the plaintiffs bə paid from the estate. The 
defendants were the four trustess, the widow, 
Musammait Bashawan, and the father of the 
plaintiffs, Parshadi Lal, who is now ‘said 
to have died afew days after delivery of 
the lower Oourt’s jadgment. 

The. trusteas hava appealed and twa 
points have bsen urged in their behalf; 
firatly, that the plaintiffs are not entitled 
to maintain the astion, and, sesecndly, that 
there is no sush indefiniteness and vagusness 
as jastifies the eansellation from the Will of 
the passz g3 in dispute. 

O1 the first point the learned Advoaata for 
the appellants relies oa the Pcivy Oonnail 
desision ia Rant Anni Kunwar v, Court 
of Wards (2) whieh wus a aase of sonteat by 
a reversionary heir of the adoption of a son 
by a Hindu widow and where it was laid 
down that the right to sue must be limited; 
that, as a general rule, the suit must be 
brought by the presumptive reversionary 
heir, but that if the nearest heir had refased, 
without aufisient sauee, to institute prossed- 
ings or had preeluded himaslf by his own aet 


(1) 28 B. 725; 1 Bom. L, R. €07; 30. W. N. 621; 
26 I. A. 71;7 Sart P. C.J. 743; 12 Ind. Dec, (N, s.) 
485 (P. C.). 

(2) 60, 784:8 O. L. B. 881; 81. A. 14; 4 Shome 
L. R. 78; 4 Sar P. C.J. 195; 6 Ind. Tur, 161; Rafique 
and Jackson’s P. O. No. 63; 3 Ind. Dec. (N. 8.) 
495 (P. C.). 
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' or sonduet from suing or had aolladed with 
the widow or had sonsurred in the ast 


alleged to be wrongful and, if the next pre- 
sumable heir stated in the plaint the oir- 


sumstanees under which he olaimed to sue, a. 


Court would exereise a judisial diseretion in 
determining whether he was or was not com- 
petent to sue, 

Jt has been argued that there is no evidenee 
that the widow and Parshadi Lal have 
refused to join in the suit or have preeluded 
themselves from suing to set aside the por- 
tion of the Will impugned by the plaintiffs. 

We think, however, that the plaintiff are 
entitled to maintain the suit. The position 
of a Hindu widow is that of a life tenant 
not that of a full heir and, ordinarily, she is 
not eompetent to shallenge any disposition 
of property by. her husband. Further, in 
this particular case, Musammat Baahawan 
Devi is not interested in the provisions ‘of 
the Will whieh are sought to be-set aside 
sines they are to besome effeative only in the 
event of her dying without adopting a son. 
As regards Parsbadi Lal, the plaintiffs’ 
plaint asserts that he and Musammat Basha. 
wan Devi had refused to join in the suit 
“out of greedy motives,” they were joined as 
defendants, and they did not plead that they 
had not so refused. Under the terms of the 
. Will, moreover, Parshadi Lal was to lose his 
monthly allowance of Ra. 35 in the event 
of his raising any dispute after the testator’s 
death, and by accepting the bequest, as he 
is admitted to have done, he bound himself 
not to eontest in any way the disposition by 
Bhola Nath of his property. In our opinion 
Parshadi Lal had preeluded himself from 
suing and his sonr, the next revereionary 
heirs, were competent to bring the suit. 

In regard to the seeond question of whe- 
ther the provision under sonsideration is void 
on the grourd of uneertainty, it is obvious 
that if a testator legally has the power to 
dispose of his property by Will his wiehes 
should be given effeet to if they are expressed 
in. language whioh makes it slear what they 
are and how they should be earried cut. 
When a testator orestes a trust if must be 
fot a definite and lawful objeat. 

The Privy Counsil ruling reported as 
Runchcrdas -Vandravandas v, Farvattbat (1) 
that a bequest by a Hindu testator of prop- 
erty to trustees for “dharm” is void for 
uneertainty has been followed in a ‘large 
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number of aases [¢. g. Skahab-udedin y. Sohan 
Lal (3), and Qurdit Singh v. Sher Singh (4),] 
but is not exactly in point in the present ease 
except as laying down what the learned 
Subordinate Judge has pointed out eorrestly 
to be the proper test to apply whether a 
trust by bequest is of sueh a nature that 
it aan be under tke sontrol of the Ooart. 
The decision df tteir Lordehips was based 
upon @ leading English oase, Morzce v. Bishop 
of Durham (5), whieh was also followed in 
the deosision of the Bombay High Oourt 
Trikumdas Damodhar v, Haridas (6), that 
the bequest of a residue to exesutors for mak- 
ing use of as they might think proper for 
purposes of popular usefalness or for pur- 
poses of charity was bad for uneertainty.. 

In Parbati Eibes v, Ram Barun Upadhya 
(7) the bequest of a residuary estate for 
expenditure by an exesutor in “religious and 
sharitable purposes” was held to be valid, 
and it is pointed out in a judgment of the 
Madras High Court, Muthukrishna Naicken 
v. Ramchandra Naicken (8), by Mr. 
Justice Sheshagiri Aiyar that in English 
oases more resent than those which are 
the basis of the Indian rulings regarding 
bequests for “dharm” or “dharma” bequests 
to oharities have been treated by the 
Courts with less disfavour than formerly. 
He sites three sush arsan in which bequests 
to unspecified charitable institutions have 
been held to be good and goes on to 
say, — 

“The primary rule is to aseertain whether 
the objest aimed at by the testator conld 
be oarried out without making a new 
Will for him. Although there may be 
vagueness in the selestion of the plases 
or in the ‘allosation of the funds, so long 
as it is ascertainable that the testator had 
a partioglar objest in view and that he 
intended the funds left by him should be 
appropriated to that objest, Oourts are 
bound to see that the persons appointed 


(3) 75 P. R, 1907; 168 P. L, R. 1938; 189 P. W.R, 
07 


(4) 14 Ind. Cas. 247; 78 P. R.1912; 63 P. W. R. 
1912; 106 P L. R. 1912. 

(6) (1805 9 Ves. 399; 10 Ves, 522; 32 H. R. 9474 
7 B, R. 282. 

.6) 31 B. £83; 9 Bom. L. R. 560, 

(7) 31 C. 895; 8 C. W. N, 653. 

(8) 41 Jad, Cas, 611; 87 M. L, J, 489, 7 
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by the testator do not misappropziata the 
funds,” 

Oontinuing, tha same learnel Jaiga 
dedueed from sartain other English dosisions 
whioh he aites, 

‘that if the Court san assertsin that 
there was a general oharitable intention, 
the fast that the particular objest for 
whish the sharity was intended did not 
exist or that the fund intended for that 
sharity sould not exhanst the whole insome 
will not ba any reason for holding that 


the bequest failai either wholly or in 
part.” 


And, again, later on, speaking of the. 


powers of Indian Oourta to give direations 
towarda' tha apoplieation of trust insome, 
ei Justioo Sheshagiri Aiyar remark. 
6d, 

' "The dostrine of cy-pres should ressive 
as extanded an applisation as .paassibla so 
as to giya effest to the true intent and aim 
of the donor. His lapse3, his ignorans3, 
and his failura ta underatand the sitaation 
should noi fetter the Oourts so long as 
the purposes spasifiel by him ara not 
violated.” 

With these observations waars in aam- 
plete assord ani wa consider it im>orsant 
in dealing with a sasa like ths present 
to bear in mind wao tha tastator was 
ani tha moadidm uwd by him for 
exprossinz hia wishas, whish hara was 
not a langasze adopted for Iszal prasi- 
sion, Bhola Nath possibly had novar heard 
the Eaglish word charity and his use of 
the word " rafa-i-am” annot ba prajum3d 
to indisata an intention either ta dis 
tinguish his disposition from or idontify 
it with those whieh the Hoglish Courts 
have resognised as sharitable bequasta. 

The learned Subordinate Judge, wa oan- 
sider, bas been misled by his sonsaption 
of the meaning of tha word “yzae” wie) 
he interprats for instanos.” Hoe translates 
the passage boeginning with that word 


“for instanss they might sontribute towards ` 


‘the constrastion of soma mandar bing 
bailt at soma plasa of pilgrimazo, eta., or 
esfablish scholarships af soartain sshools for 
ths baya of the brothsrhaod,’ Hə rafera 
to this passage mora than onn ay Om 
taining the suggaations of tha tagain 

In our opinion the entants ara 
mash more definite than suggastiqna, The 
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proper meaning of the word “yane” is 
“that is to say” and we think that the 
suseeeding words specify with very fair 
precision the astual purpose of the trust 
as intended by the testator, 

The two preseding phrases kist atse 
kam men lagate rahe jis se apnt baradrt 
ko aram paunche,” and “aur ist tarah kam 
rafa-t-am men istimal kare. Magar har surat 
men apni baradari ka aram malhue rakha 
jae,” are introduatory and are meant to 
lead up to the final spesifie deslaration. 
They are, so to speak, an expression on 
paper of the working of the testator’s 
mind showing the birth of an idea and 
how it was developed, 

The meaning of the slause of the Will 
in question seems to us to be as follows:— 
“if my seheme for adoption falls through 
I want the entire residue of my estate 
to. be applied by my exeantors in some 
manner from whish my brotherhood will 
derive benefit. In that event my exesutors 
shonld sell my house property and add 
the sale proseeds to the eash balanee and 
in this manner apply the total in work 
of publie good, but whatever is done the 
benefit of my brotherhood is to be kept 
in view. What I mean is this, They are 
to give assistanee in the sonstruetion by the 
brotherhood of any temple, ets, at any 
holy plase, eta, or they are to give 
scholarships in any sshool to students 
belonging to the brotherhood.” 

In other words, the trustess wera dirested 
to apply the money to charitable objests of 
two spesified descriptions. As regards the 
scholarships there oan ba no ambiguity. 
The exeentors are given an absolutely 
unfettered shoiee of sehools but thie, the 
wording shows, was the teatator’a deliberate 
intention. The occurrence of the word 
“waghaira” (et satera) twice in the preseding 
sentence was thought by the Subordinate 
Jucge to render the whole phrase vague 
and indefinite., We do not eonsider that 
there is arfy such vagueness as would 
justify the direction being dealared void 
for unsertainty. As regards mandar waghaira” 
the word ftemtr showa that it is to be 
a work of obnstruotion and the previous 
word aram that it is to sonduee ta the oom- 
fort and sonveniense of Kalals. Tirath 


‘means, aecording to Fallon’s Distionary, a 


holy spot; a plase of pilgrimage (espesially 


B24 . 
MAMPAL SINGH 6, E PARTAB SINGH, 


saered waters)” and "tirath waghaira” read 
in sonjunstion with the rest of the sentense 
would in its widest sense be any plasa to 
whish Kalals resort for the purpose of 
religious observaness. It is notiseable that 
the trastees are rest risted and the eatate 
protested by the words “baradri ki taraf se.” 
The trustees are not to ast independently 
in constructing temples, bathing ghats or 
the like but are to work in sonsert with 
other members of. the Kalal sommunity, 
The purpose of the trust, in our opinion, 
ig expressed with suffisiont olarity, it will 
always be open to the trustees to seek 
the help of the Oourt in eases of donbt, 


and we do not apprehend that the Court 


will find any diffieulty in guiding them. 

For these reasons wa hold that the 
desxee of the learned Subordinate Judge 
must be reversed. We assept the appeal 
set aside that desrse and order that the 
plaintiffs’. suit be dismissed with sosts in 
both Courts. 

Z. Ke 

Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Seconp Orvin APPRAL No. 600 or 1920, 
: February 1, 1922, 
‘Present:—Mr, Justice Gokul Pragad and 
- Mr. Jnstise Stuart, 
MANPAL SINGH— Derenpsnt—~ 


APPELLANT 
versus 


RAJ PARTAB Sis GH app ANoTaRR— 


PLAJATI ERI — RESPONDENTS, 

“Agra Tenancy Act (II of 1801), s. 22—Occupancy 
holding—Succession— Widow succeeding to her 
husband in L81%t—Widow’s death after 1901—Succes- 
sion, how governed—Bengal Rent SAGE (X of 1859), s. 
G—N. W. P. Rent Act (XVII of 1873), 


' The right of an occupancy tenant was created for 
the first time by the provisions of section 6 of 
Act X of 1859 and that right was peither transfer. 
able nor heritable. Until the passing of Act XVIII 
of 1873 there was no-rule of succession provided 
for occupancy holdings and succession was govern- 
ed by custom which varied in different villages, 
[p. 825, oo) 2] - 


“ 
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One N, an ocoupansy tenant, died about 1868, On 
his death his widow entered into possession of the 
occupancy holding. In 1893 the widow made a 
gift of the property tothe defendant The widow 
died in 1915 and the plaintiffs, her reversioners, sued 
for possersion : 

Held, that as the widow was permitted to continue 


‘cultivation of the holding after her husband’s death 


she acquired in her own right after twelve years the 
right of an occupancy tenant ond that, consequent. 
ly, succession was governed by section 22 of the 
Agra Tenancy Act, 1901, and that as the plaintiffs 
did not share in the cultivation at the widow's 
death they could not succeed. [p. 825, col. 2.] 


Sesond appeal from a desres of the 
Distriet Judge, Allahabad, sonfirming sa 
desrea of the Subordinate Judge: 

Mr, Peart Lal Banerji, for the eociiak. 

Mr. Guleart Dal, for the Respondents, 


“ JUDGMENT, 

Goxvct PRASAD, J.—This appeal arises out 
of a suit for possession of a sertain eultiva- 
tory holding, The plaintiffs seams to Oourt 
on the allegations that one Nanhe Singh who 
owned a large area of oseupaney holding and 
fixed-rate holding, died about 1863, that 
after him his widow Musimmit Nankai 
entered into possession of the osseupanoy hold- 
ing asa life tenant with limited rights only, 
thatshbe made a giftof the said property to 
Manpal Singh, deferdant, and his wife in 
the year, 1893, that she being only a hfe- 
tenant had ro right to make the gift, that 
the gift waz, therefore, invalid, that she died 
in the year 1915 and that, therenpon, they, 
the plaintiffs now sued es her next rever- 
sioner for porssersion whish was postponed till 
her death. The original tenant Nanhke 
Singh having died kefore the Tenansy Act 
cf 1873 was pissed, the question ie, was 
there a suceescion to his holding at the time 
of his death and, if co, to whom. We have 
nct been able tofind any provision of law 
regulating the devolution of suesession to an 
ocsupancy tenansy at that time. The right 
of an oosupansy tenant was first sreated by 
Aot X of 1859, Seeticn 6 of that Aot rung 
as follows:— Every Ratyat, who bas eultivat. 
ed or held land for a period of twelve 
yearr, has aright of oseeupanoy inthe land 
so cultivated or held by him, whether it 
be held under xottah or not, so long as he 
pays the rent payable on acseount of the: 
same, but this rule does notapply to khomar, 
nijjote, or str land belonging to the pro- 
prietcr of the estate or tenure and let by 
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him on lease for a term or year by year, not 

(as reapesta the astual aultivator) to lands 
` sub-let for a term or year by year by a Raiy:t 
having 8 right of oaoupsnoy. The holding of 
the father or other person from whom “a 
Kotyat inherite, shall be deemed to be tha 
holding of the Raiyat within the meaning of 
thia seetion.” 

‘In the 
lmam Bandi (1) a Fall Bensh -of the 
Caleutta High Court held that sush a right 
was not transferable, and Sir Barnes Pescosk 
statedin his jadgment, ‘speaking for myself 
Tam nòt at all sure thet a right of cosupansy 
gained under seetion 6, Aot X of 1859, is 
necessarily beritable.’ 

In Nurendro Narain vy. Ishan Ohunder 
Ses (2) a Full Baneh of the Calcutta 
. High Court desided that such a right was 
not transferable. 

In Doorga Pershad vw. Dochur Pershad (3) 
this Oourt held that the ordinary Hinda 
Law did not of ueeessity apply to the saneses- 
sion of an ooeupanoy holding, and appeared 
to lay down a prinsiple that in oertain 
sireumstanocs a ¢a-sultivator, alosely related 
to the cesupaney tenant, snah asa son et- 
setra, might susseed to the holding, At 
page 188 they are reported to have said :—~ 
“Icis assumed in the judgment appealed 
from, that upon the deathof a Ratyat having a 
right of oosupancy, his heirs, however 
remote, may elaim to sueseed to his holding 
as their inheritanas. No authority is oi'ed 
except that the Hindu Law of Inheritanes 
is referred to ; and the defendants being 
found to be heirs by Hindu Law are de- 
clared entitled to the right of osoupanoy by 
inheritanse. On the death of a Raiyat having a 
right of o¢aupanoy his son or other immediate 
heir residing with him in the village 
usually succeeds. Remcta heirs residing 
elsewhere and soming to the village after 
an interval have not been allowed to take 
possession of his holding as a part of their 
inheeitance. In the ease the grandson of 
the Raiyat (his daughter’s son) who, ib is 
stated, would presumably inherit bis own 
father’s oultivation, was not allowed to 
susseed to the ‘holding of his grandfather. 
It may be inferred that he resided with 


(1) 7 W. R. 528; B. L. E. Sup. Vol. 725. 
<" (2) 13 B. L. R. 274 22 W, R. 22 (F, B.). 
43) 8 Agra H. C. R. 188, - 
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his father elsewhere than in the deceased 
Ratyat’s village.’ 

In a subsequent desision, Pem Koer y. 
Upper Balee Singh (4), the same Court 
held that it was mot sorrest to eny 
that the ordinary Hindu Law would apply. 
The learned Judges in their judgment had 
referred to.paragraph 125 of “The Direstions 
to Settlement Officers’, Thosa cbservaticns 
referred to tenants at fixed-rate and not to 
tenants in general. 

However, leaving this matter aside, it 
ig quite olear that we cannot, in the faee 
of these authorities, some to the conolusion 
that the right of an oesupaney'§ tenant 
devolved assording to the ordinary rule of 
suscession of Hindu Law aa in the ease of 
other estate. Until the passing of Ast XVIII 
of 1873 there was no rule of sussession 
provided for ooscupansy holdings. They 
ware apparently governed by eustom whish 
varied in different villages. No oustom ia 
found here, 

Under these siraumstanses, there are two: 
ways of looking at the sase, The point 
in short, is, what was the nature of the 
right whioh Musammut Nankai obtained by 
virtues of taking possession of the oseupaney 
tenancy P After the death of her husband 
she continued in undisturbed possession 
thereof up to the time of her death. If 
she was in pcssession, as alleged by the 
plaintiffs, by inheritanse the defendants 
sould acquire no rights from her by virtue 
of the gift in their favour hesausa she 
had no suoh rights to pass, and, further, 
the plaintiffs whose rights of enjoyment 
sould be said at .tha best to have been 
postponed during her life, sould not have 
possibly been oo-sharers in the sultivation 
of the sir as they were not in sxistenes 
at the time of her husband’s death and, 
therefore, their suit was bound to fail. If, 
on the other hand, by sush sontinuous 
possession she obtained an oacupaney right 
in herself then ¢he suesession opened on 
her death ard the plaintiffs did not fulfil 
the sonditions preseribed under section 22 
of the Tenauey Act now in force to some 
in as her heirs. In either view of the 
ease, the plaintiffs’ slaim was bound to fail 
and the Courts below have erred in deeree- 
ing the slaim. I would, therefore, allow 


-(4) g N, WP, H. Q. Ra 86, 
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the appeal and modify the desrees of the 
Courts below by deereeing the plaintiffs’ 
“alim only in .respest of the fixed rate 
tenansy and dismissing the rest of the 
‘elaim with proportionate sosts, 

, Srvart, J.—I soneur in the order proposed. 
I have to add very little to it. As I 
underatand the law, the right of an 
ossupansy tenant was created for the first 
time by the provisons of sestion 6 of Ast 
X of 1859 exeept .under spesial sustoms 
whieh are not shown to have existed in 
the village in whieh the land in dispute’ 
ig situated. In order to deside the question 
‘whether on the death of an ossupansy 
tenant whose.. rights were ereated by 
Act X of 1859 and who died before Act 
XVIIL of 1873 came into foree, suoh 
rights were heritable or not, it “would 
appear to be.secessary only to examine the 
words of seetion 6, and after examining 
these words to deside whether this sestion 
sreated in the oscupansy tenant an estate 
such as is Known to the law of England 
as an ‘estata of inheritanes,’ Apart from 
anything whieh may have been desided by 
this Court, it appears to me that on the 
wording of the sestion itis impossible to 
hold that an > ‘estate of inheritance’ was 
so ereated, An ossupansy tenant under 
‘that sestion obtained, in my opinion, a 
non-heritable right to. retain the oultivation 
‘of bis ossupaney holding so long as he paid 
his rent, and sush right was ereated by 
‘tthe Act of 1859 for the first time, where 
it had not previously existed by custom. 
Ast XVIII of 1873 undoubtedly sreated 
an estate of inheritance, but I agree with 
‘the view that was taken as long ago as 
1876 by Sir Barnes Pəaoosk that the right 
‘ereated ‘by Ast X of 1859 was neither 
transferable nor heritable. Ss, when Nanhe 
Singh died, :the rights of ossupansy eames to 
an end, His widow.Nankai being permitted 
to continue eultivation of the holding after 
her husband’s dsath aequired in her own 
right after twelve years the right of-an 
oseupancy tenant. Now that she is dead, 
the question: is, how is sucsagsion to her 
‘governed P It is olearly govaried by the 
„provisions of .sestion 22 of the present 
Tenanoy Act (Looal Aet No. If of 1931) 
‘and the plaintiffs sannot elaim the right 
to suseeed her as they did not (whatever 
be their title in other respects) share in 


the eultivation of the holding at the time of 
her death, 

By tax OCovat.—-The order of the Court ` 
is that the appeal is allowed and the. 
desrees of the Oourts below are modified, : 


„tho elaim of the plaintiffs to the cssupansy 


holding only being dismissed. Oosts are to 
bs in proportion to failure and sussass and 
the sosts in this Court will inslude fees on the 
higher soale, i 

J. P. 
Appeal allowed, 


CALCUTTA HIGH COURT. 
APPRAL VROM APPELLATE Decrees No, 2609 
or 1904, 

February 15, 1907. 
Present:—~Mr, Justice Mitra and 
Mr, Justies Oaspersz. 
PROMOTHA NATH RAY CHAUDHURI 
AND OTSNR8S—DEFENDANTS— 
APPELLANTS 
versus 


DINAMANI CHAUDHURANI—P aigtisze 


man RESPONDENT. 
Limitation Act (XV of 1877), Sch. IT, Arts. 140] 
142, 144 - Buit for recovery of possession—Estate not 
falling into possession of plaintiff until termination of 
limited estate—Deed of doubt/ul import, construction 


of, 


A deed of doubtful import is bast construed by 
evidence of the conduct of the parties to it—optimus . 
interpres rerum usus. [p. 827, col. 2,] 

Article 140 of the Second Schedule of the Limitas 
tion Aot of 1877 contemplates a suit by a rea 
mainderman or reversioner for possession of im. 
moveable property, when his estate falls into posses- 
sion, [p. 828, col. 1.] 

There is no bar to the application of Article 140 
of the Second Schedule of the Limitation Act of 
1877 to a suit for recovery of possession of a land 
of an estate which did not fallinto possession of 
the plaintiff until after the death of a person who 
was in possession of the estate as a limited 
owner under an ckrarnama. It is immaterial whe. 
ther the ekrarnama, conferred a life-estate’properly 
so called and whether the plaintiff was a remainder. 
man or reyersioner, taking after the lapse of a life- 
estate inits strict sense. To sucha suit Articles 
142 and 144 cannot apply. [p. 828, cols. 1 &:2,), 


Appsal against a desree of the Addi- 
tional Subordinate Judge, Mymensingh, 
dated the 10th August 1904, - affirming that 
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of-the Maunsif, Third Court, Atia, dated the 
3lst Marsh 1903. < 
` « De. Rash Behary Ghosh, Babas Joges Ohunder 
Roy and Mukund Nath Roy, for the Appel- 
lante. < 
` Mr: Hill, Babua Basant Ooomar Boss, Dwarka 
Nath Ohuckerbuity, Kritania Coomar Bose and 
Umes Ohandra Ghosh, for the Respondent. 
JUDGMENT.—The questions raised before 
us in these sppeals relate to the pléa of 
limitation. 
Golasknath Ray was the owner of the 
lands in eontroversy. He died many years 
ago leaving him surviving a widow Jahnawi 
OChandborani and after giving her an au- 
thority to adopt a son or three sons in 
sussassion. In pursuanse of the authority 
to adopt Jahnavi adopted Baikuntnath Ray, 
but when the latter had attained the age 
of majority, disputes arose between them 
as to the management of the estate left 
by Golusknath. Jahnavisought to keep the 
management and eontrol to the exelusion 
of Baikuntnath. These disputer, however, 
were sétticd by an ckrarnama exeented on 
the 22nd Bhadra 1272 B., S. corresponding 
with 6th September 1665, Baikuntnath 
married the plaintiff Dinamani CObaudhurani 
and on his death, without male issue in 
1¢87, Dinamani, as his widow, besame his 
heiress. Jahnawi, however, continued to be 


in possession in the same way as before 


Baikuntnath’s death. She died in 1900, and 
then Dinamaui took possession of the estate 
left by her father-in-law Golusknath and 
her husband Baikuntnath. During the life: 
time of Jahnawi the defendants or their 
predecessors-in-title had taken possession of 
the disputed lands and their possession had 
lasted for more than twelve years before the 
institution of the suits under appeal, 

- If Jahnavi had an estate for life under 
the ekrarnama of 1865, and if Baikuntnath 
was the remainderman or reveraioner, the 
death of Jabnavi would be the starting point 
fore calenlating the period of limitation under 
Artiele 140 of the Sesond Sshedule of the 
Limitation Aot. The lower Courts have 
construed the deed as giving Jahnavi an 
‘estate for life and have deeided the ques. 
tion of limitation in fayour of the plaintiff, 
The sontention on bshalf of the defendants 
is, that the exrarnama did not ereate an 
estate: for life, but that it merely empowered 
ber to manage during her natural life, 


that it was only an irrevoeable power- 
of-attorney, the estate sontinuing to be 
vested in Baikantoath in the same way 
as before the exesntion of the deed. The 
further contention on their behalf ig 
that, even if the deed ba not an irreyo- 
sable power-of-attorney, the estate sreated 
by if was not strictly a life.estate, and 
Baixuntnath was neither the remainderman 
nor the reversioner, and his heiress is not 
entitled to the benefit of Article 140. The 
saso admittedly does not some under Artisle 
141, as Jahnawi was not in possession as 
a Hindu widow or mother. The eontention of 
the defendants, therefore, ie that the plaint- 
iff is barred either under Artisle 142 or 144 
of the Sesond Schedule. 

The question of the sonstrustion of thig 
deed is not res integra. In 1897 it waa 
sonstrued in this Oourt at the instanes of 
some of the defendanta who, in a anit 
instituted by Jahnavi for possession of land, 
pleaded that she had no real right entitling 
her to sue for possession but that she waa 
merely a manager under the deed. The 
Oourt held that the deed gava Jahnawi an 
estate for life. In two other appeals Dinamont 
y, Blahudad Khan (1) and Dinamon’ y. Ela. 
hadut Khan (2) in whieh the present plaintiff 
was appellant and one Elahudad Khan was 
the respondent, it was held that the deed gave 


“ Jabnavi an estate for life. 


The sondust of the parties to the deed 
also tends to show that they thought that 
Jabnavi was not merely a manager, that she 
had an estate which entitled her to possession 
ani enjoyment of the profits during her 
lifetime, and that Baikuntnath -was nog 
entitled to re-enter until after her death. A 
deed of doubtful import is best eonstrued by 
evidence of the eonduet ofthe parties to it — 


` oplimus tnterpres rerum usus. 


We hava earefully examined the doaument 
both in the vernasular and the translation 
in English, and our eonelusion is substantially 
the sme as that arrived at by the learned 
Judges who hdd to deal with it, The Anue 
mati patra under whish Jahnawi obtained her 
power to.adopt a son gave her anthority ta 
manage or presery3 her husband’s estate 
but without preseribing any period or extent, 
It ereated no estate in her, Tho ekrarna. 
mah, however, exeeuted by her son, diatiaatly 

(1) 7 O. W. N. 678. 

. (2) 8O. W, N, 843. 


“828 
DHARAM BINGH V. HIRA, 


gave her the power to possess and enjoy 
the property for her life( Bhogbanodahhalikar). 
The son thereby withdrew all slaims to 
possession of the property sovered by the 
instrument except as to -eertain villages 
specified in -it, Jabnavi was to perform all 
aats of possession, to sue and be sned ‘as 
owner during her life and to-appropriate to 
her own use the profits, sonditionally on 
her paying household and marriage expanses, 
ets. The son reserved: the right to enter 
into possesssion only after her death and 
thereby sreated in himself the right of A 
remainderman, He sould not exersise any 
aota of possession or sue for possession a 
wrong-doer against Jahnawi during the latter’s 
lifetime. These are indisia of an estate for 
life strietly so-salled. 

But there are other expressions and son- 
ditions in the ekrarnama which appear to 
be anomalous. Jahnavihad not the power 
of alienation, even of her -life-estate, and 
any aceretions and assumulaticns made during 
her lifetime were not to go to her heirs 
or heiresees of siridhan but to her son and 
his heirs, 16 would seem that the deed 
was merely intended to give the rights and 
impose the obligations of a Hinda widow 
and to postpore the period of the adopted 
son’s possession until his mother’s death. 
The estate was not a life estate and Baikunt- 
rath was not a remainderman _ stristly 
co salled; Jahnavi's right to possession ander 
the ekrarnamah was also materially different 
from what right she had under the worda in 
the power of adoption, 


~ It ie, however, immaterial whether the 
deed acnferred on Jahnawi a_life-estate 
properly so called, and whether Baikanta 
was & remainderman or reversioner, taking 


after the lapre of a lifs-estate in its strict - 


sense. Article 140 of the Seeond Sahedule of 
. the Limitation Ast contemplates a suit by 
a remainderman or reversioner for posses: 
sion of immoveable property, when his estate 
falls into possession. Baikant&inath,. and on 
his death, during Jabnavi’s lifetime, his 
widow Dinamani, were entitled to possession 
only after the determination of the limited or 
particular eatate held by Jahntvi, whatever 
its precise nature may have baen. 
The estate did not fall into possession until 
Jahnavi’s death, and we see no bar to the 
application of Artiale 140 to. the fasts of the 
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ease, and if that Artiele applies, the plaintiff’s 
suit is not time-barred. 

Artisles 142 and 144 cannot apply as the 
plaintiff [whieh word, assording to the inter- 
pretation elause (sestion 3) ineludes also any 
person from or through whom a plaintiff 
derives his right to sue] was not dispossessed 
and the possession of the defendants did 
not beeome adverse to her until Jahnavi’s 
death, 

No other question has been argued -bafore 
us, and, the plea ‘of limitation failing, the 
appeal must be dismissed with costs, 


-B, N, 
Appsal dismissed, 


ALLAHABAD HIGH COURT. 
Fret Oivin Appeat No, 287 of 1919, 

February 15, 1922, 

Present: — Mr. Justice Rafique and 
Mr, Justice Lindsay, 

DHARAM SINGH AND axoraer 

— PLAINTIFF3—APPELLANTS 
Ce7sus 
HIRA AND oTHERs—Derenpants 


—~ RESPONDENTS. 
"Hindu Law—Succession— Custom—Jats—Collaterals 
take per stirpes. 


The custom prevailing among Jats, who have 
migrated to Meerut from the Punjab, as. to the 
succession of collaterals, is that reversiofiers 
irrespective of degree, that is, whether near or 
remote, inherit equally, ze, each prani takes its 
share per stirpes., |p. 880, col. 1.] 

First appeal from a: deeree of the First 
Additional Subordinate Indge, Meernt. 

Dr. Kailas Nath Kaiju and Mr, Panna Lal, 
for tbe Appellants, 

Mr. N.O. Vaish and Dz, Surendro Nath Sen, 
for the Respondents. RE 
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JUDGMENT,—Tha following: pedigree 
will show ‘the right under whieh the parties 
‘to the suit are litigating: — 


SAHAB RAI 


f | } 
Jaisukh, Nathua, Mir Singh, 


( d 
Gulab Singh, Mahtab Singh, 


(issueless), 
Sheo Ram, 
f 1. 
Gopal Singh, Baldeo Siugh, 
(issueless , 


Musammat Rukman, 
(deceased), 


\ 


|. 
Umrao Singh, Sumer Singh, Bajja, 
(defendant No, 2), 





Hira, Singh, Musammat 
Aminor, Parsandi, 
defendant (defendant 
N Os 4 J 4 N O: 3). 
J 
Suligram, Bahal Singh,. 


Musammat Deso, 
(wi dow je 


| | 
Dharam Kartar Singh, Kadam Sheo Singh 


Singh, (plaintif No.2), Singh, | 
(plaintif. Fateh Singh, 
' No.1). 
f 1. 
Maharban Singh, Chhaju Singh, 


Baldeo Singh, the grandson of, Sahab Rai, 
is stated to have died long. ago, leaving 
him surviving his brother Gopal Singh 
and. his widow Musammat Rukman., She, 
after the death of her husband, lived with 
Gopal Singh as his wife by Karao marriage, 
The parties are Jats, and mneh. a form of 
marriage ‘is permissible in their aommanity,. 
Gopal Singh died about forty years ago. 
After the death of Gopal Singh, the name 
pf Musammat Rukman was entered in the 
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revenue papers in respast of the immovasable 
property of the two brothers, She died 
on the 10th of July 1915 without leaving 
any issue, After her death, there was 
a dispute-in the Rsyenue Oourt between 
the deseendants of Jaisukh and- those of 
Nathua asto whose names should ba entered 
in respect of the property whieh at one 
time belonged to Gopal Singh and Baldeo., 
The Revenue Court desided in favour of 
the dessendants of Sheo Ram, and their 
names were assordingly mutated, There- 
upon, on,the 19th of September 1917, the 
suit out of whioh this appeal bas arisen 
was instituted by Dharam Singh and 
Kartar Singh, two of the grandsons of 
Jaisukh, for the reeovery of the posses- 
sion of the entire property of 
Gopal Singh and Baldeo Singh as the 
nearest reversioners. The slaim was 
brought against the dessendants of Sheo Rim 
who had been suesessful in the Revenue 
Court. The defendanta resisted the suit on 
various pleas, two of which were that 
under. an arrangement entered into between 
the deseendants cf Nathua and Jaisuih 
on. the-death of Baldeo Singh half of the 
property of the two brothers had been 
allotted to the deseendants of Jaisnkh and 
the other half was to go to the deseendants 
of Nathua after the death of ‘Gopal Singh 
and Musammat Rukman, and, secondly, that 
under a sustom obtaining in the family to 
whioh the parties belonged, all the solla- 
terals irrospestive of their: degres. susosed 
equally to the last male holder. Both 
parties gave evidenee. The Court of first 
instanse found that the family arrange. 
ment set up by: the defenee had not bega 
proved, . The. sustom advyanaed on, behalf, 
of the defence, however, was acsepted by 
the Court and a desres in favour of the 
plaintiffs to the extent of l-4th in the 
property in snit was passed. The plain. 
tiffs have come np in appeal before us and 
challenge the finding of the Oourt below 
on the question of oustom, while the. 
defendants hava filed sross-objestions im. 
peashing the finding of the lower Oourt 
with regard to,the alleged family arrange. 
ment stated m the written statement for 
the defense, It is sontended on bahalf of 
the plaintifis-appsllants that the evidenea 
on the rasord does not establish the oustom 
upon whish the dofensa relies for the 
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holder. The learned Counsel for the ap- 
pellants has read to us the evidense on behalf 
of the defenss and has critisised it at length. 
We find that sleven witnesses were) examin- 
ed on behalf. of the defense, all of whom 
with one voisa say that the enstom pre- 
vailing mong the Jats, who have migrat- 
ed to Mesrat from the Punjab, as to the 
suesession of eollaterals, is that raveraioners 
irrespastive of degree, that is, whether near 
or ramote, inherit, They go on to explain 
in their evidensas that when they say that 
reversioners susssed equally to the last 
male holder, they mean that eash branch 
takes its share per stirpes, They also giva 
instanoss, most of whieh ara borne out 
by the khewats that have been tendered 
in evidenes: by the defense. One of the 
plaintiffs, 
deposed in support of this oustom in 
another oase, In the prasent sase he want 
into the witness-box and tried to explain 
his pravions statement away but he failed, 
Ons of the witnesses for the plaintiffs, 
namely, Phul Singh, also supports the case 
for the defenss, On the evidence as it 
stands on the resord, we find that the 


austom stated by the defense stands proved. 


The oral evidense for the plaintiffs is 
quite unaatiefastory and doss not rebut the 
evidense for the defencs. Morsover, we 
fiad that the oustom deposed to by the 
defense witnesses is borna out by ths 


customary law as enunesisted i in paragraph: 


25 of Mr. Rattigan’a book “Digest of 
Oustomary Law for the Punjab.” We ara, 
therefore, of opinion that the finding of 
the lower Court on this point is correct, 

As to the eross-objestions the arrange- 


ment set up on behalf-of the defensa is 


not borne out by any evidense worth . the 


pame, 
The rəsulb is that both the appaal and 
the oross objestions fail, and wa dismiss 


both of them with sosta inolading, i in this . 


Court, fees on the higher seale, if any. 
4J. By 
| Appeal dismissed, 


atid — 1 tte 
| INDIAN. CASES, 
ARUNACHALA OHETTIAR Y, PANCHALI PADAYACHI, 


proposition that all eollaterals irrespective: 
of degree: suessed equally to the last male- 


Dharam Singh, himself ‘had 


-figé 


MADRAS HIGH OOURT. 

Ovis Ravistox Permios No. 511 og 19205 
Dasember 20, 1921, — 

Present: — Mr. Justisa Ramesam., 

R. M. A, R. A. R.M. ARUNAOHALA 
OHETTIAR, gr Adanr SUBRAMANIAM 
CHETTIAR, atracatya UBEDITOSR 
—— PETITIONER 
versus 


PANOHALI PADAY AOH[—Raseoxvent. 

Oivil Procedure Cad: (Act V of 1903), O. KU, 
T, 2 (8)—-Hwecution —Decree, satisfuction of, not certifi. 
ed-ta Court, cannot be recognised, 


Under Order XXI, rule 2 (3) of the Civil Pro. 
cedure Code a payment or adjustment of a deoree 
which has not besn oartified or recorded cannot 
be recognised by any Oourt executing the decres. [p. 
831, col. 1.] 


Petition, under sestion 25 of Ast IX of 
1887, praying the High Court to revise an 
order of the Court of the Subordinate Judge, 
Mayavaram, in Hxeanfion Petition Revision 
No, 8 of 1920, in Small Oauso Sait No, 752 
of 1916, dated 17th of Marah 1920, 

FAOTS appear from the jadgment. 

Mr, K, Rajah Atyar, for the Petitioner.— 
This is an applisation to rəviga the order 
of the Subordinate Judga of Maiyavaram 
who dismisssd my exosution applisation, 
holding that the desraa whish I abtashed 
had already basn satisfied. My paint is 
that under Order KAI, rule 2 (4), the Exe- 
outing Court eannot recognise a payment - 
whieh is not eertified. Hera the satisfae. 
tion of the desrae has not been eartifiad. 
L am supported by the -desisions in Budr- 
udeen v. Gulam Mohideen (1), Mathar Dravia 
Sahaya Hla Nihi Oo, v. Subramania Pillai 
(2), Anantha. Rama Atyar v, Kumiraswrmi 
Pandaram (3), Krishna Atyar v. Savurimuthu 
Pillai (4). So Iamentitled to anessed. 

Mr, T, S. Ramaswamz Atyar, for tha Ra. 
spondent.—Here the satisfastion of the desrea 
was intimated to the Tirnvalur Oourt. Tha 
following esses support me in showing that 
sush a payment sould be pleaded, Bam 
Ayyan v. Sreentvasa Pattar (5), Trimback 
Ramkrishna v. Hari Lawman (6), Subbia 

(1) 12 Ind. Cas, 562; 36 M, 857; 10 M. L. T, 333; ° 
(1911) 3 M. W. N. 473; 24 M. L, J. 541, 

(2) 40 Ind. Cas. 889; 6 L, W. 844, - 

(83 54 Ind. Oas. 922; 10 L, W. 179. 

(4) 50 Ind, Oas, 584; 42 M. 888; 36 M, L. J. 376; 


S L. W. 443; (1919) M. W. N, 248, 
a 19 M, 280; 5 M, la d. 218; 6 Ind. Des. (N. “Bay | 


WO 7 Ind, Cas,.040;.84-B, 575; 12 Bom.. L, R, 686, 


+ 
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Pillai y, Alliar Routher (7), Lodd Govinda 
Doss v. Rajah of Karvetnagar (8) and Nagu 
Reddiar v. Veerappa Mudaliar (9), 

Mr. K. Rajah .Atyar, in reply.—The sases 
quoted by my friend are all distinguishable. 
The satisfaction sould not be pleaded 
before ihe Exeanting Oourt, 

JODGMENT.—The petition was filed 
under sestion 115, Civil Prosedure Oode. 
This is a mistake. I have allowed it to 
be amended into a revision petition under 
aootion 25 of the Provineial Small Oause 
Oourts Aet. 

Under Order XXI, rule 2 (3) of the 
Civil Proeadure Oode a payment or adjust- 
ment whieh has not been sertified or 
reoorded shall not be reeogniaed by any 
Oourt exeeuting the deeree. Itis admitted 
in this ease that the satisfastion of the 
deeree in April 1917, as now pleaded by 
the respondent, was neither sertified to, 
nor resorded by, the Court of the Sub- 
ordinate Judge of Mayavaram whieh passed 
the desree. But it is said that both the 
original deereeeholder and the judgment- 
debtor intimated to the District Munsif of 
Tiruvalur in reply tothe notise issued by 
him by way of attaching the Mayavaram 
desree, that the deereas was satisfied. 
Obviously, this does not satisfy the require» 
ments of Order XXI, rnle 2 and ought 


“net to have been sonsiderad by the Sub- 


ordinate Judge., The respondent relies on 
Rama Ayyan v. Sreenivasa Pattar (5),Trimback 
Ramkrishna v., Hart Laxman (6), Subbia 
Pillai v. Alliar Rowthar (7 ), Ponnusami Nadar 
v. Lstchmanan Ohettiar (10), Lodd Govinda 
Doss v, Rajah of Karvetnagar (8), Nagu Reddiar 
v. Veerappa Mudaliar (9), The firat sase 
has been dissented from by Abdur Rahim, J., 
in Ponnusami Nadar y. Letchmanan Ohetisar 
(10) whosa view is against the respond- 
ent’s eontention, The other learned Judge 
in Ponnusamt Nadar v. Letchmanan Oheitiar 
(10) Sundara Aiyar, J., held that the arrange» 
ment in that ease eould be pleaded not aa 
an adjustment or satisfastion of the deeres 
but merely to show that the assignment 
of the desrse was a sham. The depision 


(1) 2 Ind, Cas, 623; 5 M, L. T. 72, 

(8) 30 Ind. Cas. 357; 29 M, L, J. 219, 

19) 61 Ind. Cas, 816; 18 L, W, 34, 

(10) 12 Ind. Oas, 657; 35 M. 559; 223 M, I. J. pe 
10 M, LP.402; (1911) a M. W. N. 566 8, 


in Budrudeen v. — Mohideen (1) ahi wa 
that the views of Sandara Aiyar, J., are 
equally ineonsistent with Rama Ayyan v. 
Sreenivasa Pattar (5), The desision in 
Trimback Ramkrishna v. Hart Laxman (5), 
so far as Heaton, J., is sonserned, was dis- 
approved in Budrudeen v. Qulam Mohideen (1). 
In Lodd Govinda Doss v. Rasah of Karvetnagar 
(8).the learned Judges held that the deeree- 
holder did, in fast, intimate io the Court 
an adjustment but the:Oourt had to enquire 
into the- extent of the adjustment. In 
Subbia Fillat y. Alliar Rowther (7) there 
was a record of satisfaction before the 
attashment of the deeres, In Nagu Reddiar 
v, Veerappa Mudaliar (9) there was an ap- 
plisation for recording satisfastion by the 
judgment-debtor in time to the Court 
whieh passed the deeres though after the 
appliaation for atiaehmoent but before aetual 
attachment. In the ease before me there 
was no applieation by the respondent to the 


‘Court of the Subordinate Judge of Maya- 


yaram until the present-eounter petition (&th 
Mareh 1920), three years after the aetual 
attashmenf, 

The eases in Mathar Dratta Sahaya Ela 
Nidhi Oo, v. Subramania Pillai (2), Anantha 
Rama Atyar v. Kumaraswami Pandaram (3), 
Krishna Aryar v, Sacurimuthu Pillai (4) show 
that the desision in -Budrudeen v. . Gulam 
Mohtdeen (1) is good law. . That Order XXI, 
rule 2 equally applies to a: plea by way of 
defense is shown by Budrudeen v. Qulam 
Mohideen (1). The eases relied on by the 
respondent Sri Kishan Lal y. Kashmtro 
(11), Deodhart v, Dayanand (12); do not 
bear on Order XXI, rule 2 of the Civil 
Proeedure Code, f, therefore, reverse the 
order of the Subordinate Judge holding the 


‘ alleged satisfaction sannot be resognised and 


direst that the exeeution petition of the peti- 
tioner be taken up and disposed of assording 
to law. 
The petitioner will get the eosts of the psti. 
tion from the respondent, 
M. c. P. 2 b 
Pettiton allowed, 


(11) 34 Ind, Gas, 87; 31 M. L, Jı 862; 20 0. W. 
N. 957; (19186) 1 M. W. N. 438; 8 L, W. 533; 14 A, L. 
J. 1236 (P. O.). 

(12) 36 Ind, Cat, 610, 
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ALLAHABAD HIGH COURT, 
Sxconp Civi AppsaL No, 642 or 1920, 
February 17, 1922, 
.Fresent:—Mr, Justise Rafique and - 
Mr, Justioe Piggott. 
JOKHAN SINGH—PLAINTIFE— 
APPELLANT 
VETSUS 
SABHAJEET SINGH AND OTHERB— 
DevenDANTsc—RESPONDENTS. 
” Pye.emption—Custom—Co-sharers in same mahal 
entitled to right of pre-emption—Partition of mahal, 
effect of, on custom. l 
Where there is custom giving a right of pre- 
emption to: co-sharers in one and the same mahal 
as against persons who are not co-sharera in that 
mahal the same custom, in the absence of evidence 
to the contrary, would continue after the partition 


of the mahal. [p. 828, col. 2.) 
Pem Singh v. Dharam Singh, 12 Ind, Cas, 177; 


8A. L, J. 1018, followed. 
Second appeal from a -deeree of ihe 
Additional Subordinate Judge, Azamgarh. 
Mr. Peart. Lal Banerjee, for the Appellant, 
Dr. Surendro Nath. Sen, for the Respond- 


ents. 


JUDGMENT,.—This is a second appeal 
in a.suit for pre-emption, The plaintiff 
laims as a co-sharer- under a custom 
resorded in the wastbeul-arz- of the. year 
1674 A. D. Ib is admitted that assording 
to .this wajib-ul-are a-.eo-sharer in, the’same 
mahal: with tbe. vendor- would have a 
right of pre-emption against another 
person resident in the same village, even 
though that other person might be a 60- 
sharer in.a different makal. Singe, this 
wajib ulsarz. was drawn up, however, thera 
‘has been a partition, . The former mahals 
„wero. broken up: and new mahdls formed, 
Before the ‘partition the vendees and the 
vendor. were ix the same mahal, Sinee 
-the partition the. vendor and the plaintiff 
are in the same mahal and the vendees are 

b. ; 
“dhe Courts below have held themselves 
bound by the desision in Daria v. Harkhial 
(1). They understand that .desision as 
meaning that the effeet of a partition under 
cireumetanses like the present is to put 
an end to aby oustom of pse-emption that 
might existas: between oo-sharers in the 
same mahal and to plase all oo-sharers in 
the village on one and the same footing. 

(1) 2 Ind, Cas, 208; 6A, L. J. 180; 81 A, 274, 


INDIAN CASES, 
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hah = 


In that oase the desision seems ‘to ‘have 


been- that the vendees and: the plaintiff 
who oslaimed pre-emption, were both in the 
pcesition of mere co-sharers ‘in the village, 
so that neither had a preferential right 
against the other, This ease was eonsidered 
by the Pre-emption Berch of this Court in 
Pem Singh v. Dharam Singh (2). - -The 
learned Judges did not in terma dissent 
from Daria: y, Harkhial (1) but- they 
distinguished against ic npon a statement 
of the facts found whieh it -is not easy 
to verify from the published report of the 
oase. There does not, however, seem to be 
any room for doubt regarding the prinople 
which the learnsd Judges intended to lay 
down in Pem Singh'v. Lharam Singh (2): 
They held’ in effeot that, in the absened 
of evidenée to the contrary, the old eustom 
regarding pre-emption, whatever that sustom’ 
might be, would continus after the partition: 
The: point to-be determined would always 
remain as to what that eustom wae. Bat 
in the present case, as in -ths ease of 
Pem Singh v. Dharam Singh (2), there is 
no donbt that there was a right of pre- 
emption in fayour of’ so-sharera in one 
and the sanie mahal as’ against persons 
who were not od-sharers’ in that mahal 
Acsording to. this pzinciple, therefore, the 
plain. iff, from the moment when be became 
& 60 sharer in the same makal with’ the 
defendant-yendor, besame entitled, by virtue’ 
of the sustom, toa right of pre-emption 
in ease of a ‘sale by the ‘said defendant: 
vendor to any person other than ‘a ‘eo- 
Sharer in the same mahal. Tois ruling 
does not seem to have been brought to 
tbe: notiag of the Courts below, Granting, 
for: the sake of argument, that the principles 
laid: down in the two rulings above referred 
to-'are not to be easily reconeiled, the later 
ruling’ seems preferable, as 
desision by the Pre-emption Beneh and 
alsa besause the facts of the sase are 
more presisely on all fours with thorgp of 
the present case. 


Before, however, we sould dispose of the 
appeal on this ground, if was necessary 
for us to consider a further plea on the 
part of the defendants-vendees, in respeat 


(2) 12 Ind, Cas, 177; 8 As In J, 1018. 


being 8 


ease, that” they had a preferential right 


` of the vendor, 
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„of whieh an issne -was- Framed but aat 
desided in the Court of first instanee. 
The said vendees pleaded, as an alternative 


as against. the plaintiff under the very 
euatom reeorded in the old wajib ul-arz, 
because -they were garabat:mandan garibi 
To this Jokhan Singh, 
the plaintiff, ‘seems to have pleaded by way 
of , re-joinder that he was himself a nearer 
relative of the vendor than were the 
` yendees, if the question of relaticnship ` 
arose at all; W a have examined the evidense | 
"but, in any dase, we think that the ' 
_ relationship set up by-the defendants- | 
. Vendees was too distant to entitle them ` 


.to sueceed as garabai mandan qaribi, even | 


if we.oame to a finding that the evidence 
in support of the pedigree.set up by them ` 
was to bé preferred to the evidense pro- 
. dueed on; babalf of. the plaintiff, 

The. only other possible question is that ` 
of the sale consideration; but, under the 
sireumstanses, and: in order to pnt an end to 
the litigation, we think it best tó adopt 
the finding of the first Court whieh was 
assopted by the plaintiff-pre emptor. The 
result is, that wə set aside the decrees of 
both the Qourts below and in lien thereof 
direst that the plaintiff be given a desree 
_for pre: -emption in the usual form, subjeat 
to his paying into Court:-for the benefit 
of the vendees, within three months, the 


eum of Rs. 920, In. the event of his so 


+ 


decreed with eosts.thronughont. If payment 
iš not made within the preseribed period, 
the suit.will stand dismissed with sosts, 

J. P, Decres set aside, 


OALOUTTA: HIGH COURT. l 
.ÅPPEAL'FROM ORIGINAL DECREN 
No, 144 or 1919, 

Marsh: 2, 1921. 
Present:—Justioe: Sir. ‘Asutosh Mookerjee, 
“Kt, and. Mr.. Juatise-Baskland. 
MIDNAPUR ZEMINDARY 00. LD, 
— DEFENDANTS—~A PPELL: NTS, 

, wersus 
Kumar NARESH, NARAIN ROY 
ARD OTHERS— PLAINTIREH—— 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), : $3, 18, al 


bd 


‘by the resession of the river, Padma, 
' sase for the plaintiff was that the disputed 
‘land was ra formation tn situ of an estate 
; wherein hs had a share of 5-annas 16. gundas 


Jurisdiction, territorial—Objection in appeal— Failure 
of justice—Suit for possession of land re-formed in situ 
—Settlement—Limitation Act (IX of 1908), Sch. I, 
Art, 45, applicability of—Partition by Civil Court. 


In view of the provisions of, sections 18 and 21 
of the Code of Civil Procedure, unless there has 
been a failure of justice, a decrep of a Trial Court 
cannot beiset aside by the Appellate Court on the 
ground that it is doubtful whether the subject- 
‘matter of the litigation lay within the territorial 
- Jurisdiction of the Trial Court. [p..834, col, 2.] 

A person can sue for declaration of title to, and 
possession with mesne profits of, a land re-formed 
in situ without in the first instance obtaining a 
settlement of the same from the —— Authorities, 
; Üp. 485, col, 1,]- 

Maharaja Rajendur Pertab v. Lalljes Sahoo, 20 W. 
R. 427 and Rughoobur Dyal v. Kishen Pertab, 6 I. 
A. 211; 50, L. R, 418; Bald, P. ©. 0. 297; 4 Sar. P. 
"O 65 (P. OO), followed, 

When the object of a suit is not to seb aside an 
„award made by the Revenue Authorities but. to 
recover possession of a land, section 45 of the First 
“Schedule to the Limitation ‘Act has no app ication, 
[p 885, col, 2.] 

. Abdul Kadir v, Hamdu Miah, 12 O. W, N. 910, digs 
tinguished, 

Where the title of a plaintiff seeking for posses. 
sion and partition of a property has not been 
‘made precarious, by virtue of its periodical Settle. 
‘ment for the assessment of revenue in favour of 
the defendant, there is nothing to prevent a Civil 
Court from effecting its partition. [p. 885, col. 2.] 

Hemadri Nath.v. Ramani Kanta, 24 O. 575; 1 O. 
“W.N. 406; 12 Ind. Dec.: N. s.) 1052 (F. B.); followed, 

Bepin Behari‘v, ena Sahai, 9 C. W, N, 699, 
kk a 


kanga against a ‘desision of the Sub. 


:ordinate Judge of Rajshahi, dated the 29th 


‘doing, his elaim for pre-emption will stand ‘May 1918. 


Mr, U. N. Sen Gupta and Babu Probodh 
„Kumar Das, for the Appellants. 

Babus Dwarka Nath Ohuckerbutty, Jatindra 
Nath Lahari, Bira Lal Sanyal (for -Baba 
Bireswar Bagchi) and Babu Manidra Nath Roy, 


-for the Raspondents, 


JUDGMENT. 


MOOKERJKE, J.—The subjest-matter of the 


‘litigation whieh has eulminated in this appeal 


is a tract of land,“l, 700 bigkas in ares, formed 
- The 


“29 kara and 2 ‘krent, He alleged that, al- 
' though his title to the property was deslared 
“ina previous litigation and-he-was placed: in 


` possession in execution of- the deeree made 
— ae eS ah oe o.oo ss a. 5 a 


`- ` could Be effeeted by the Civil Court, 
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therein he was subsequently disposseased by 
virtue of an order made under gestion 145 of 
the Criminal Prosedure Code. He, sonsequent- 


ly, asked for deolaration of his title as well. 


as a deoree for possession and mesne profits. 
The sontesting defendants resisted the slaim 
on a variety of grounds, namely, first, that the 
Court had no jurisdietion over the subject- 


matter of the litigation ; secondly, that what- — 


ever title of the plaintiff might be, he sould 
have no sange of action till the expiry of the 
Settlement already obtained by the defendants 
from the Revenue Authorities ; thirdly, that 
. the snit was barred by limitation; fourthly, 
thet no partition sould be- -effeoted by the 
Civil Court, and 4féhly, that, in any event, the 
‘plaintiff was not entitled to a deeree for 
' mesne profite, inasmuch as the’ defendants 
did not exeeed their rights as oo-paroenere, 
The Subordinate Judge overruled thece aon- 
. tentions and-gavs the plaintiff a deoree for 
posseesion and mesne profite, 


On the present appeal, the deoree of the 
‘Subordinate Judge bas been assailed on five 
‘grounds; vig, first, that the Trial Court had 
no jurisdietion over the subject- matter of tbe 
litigaition ; secondly, tbat as the plaintiff had 
not obtained a Settlement from the Revenue 
Anthoritier, he had no enforceable eause of 
action ; thirdly, that the slaim was barred 
under Artiele 45 of the Sehedule to the Indian 
‘Limitation Ast inasmuch asit had not been 
instituted within three years from the: date 
ofthe last Settlement with the defendants; 
“fourthly, that in view of the nature of 
the. property, no partition ` thereof 
and 
` fifthly, that no deeree for mesne profits eould 
‘be'madb in favour of the plaintiff. In our 
opinion, none of these eontentions san be 
sustained, 


. ås regards the first point, if appears that 

onthe 10th: Marah 1875°a notifisation was 
, issued by the Government oof Bengal whieh 
, defined the river Padma as the boundary 
between the Districts of. Rajehahi and Nadia. 
. The ease for the. plaintiff is that at the date 
. of the institution of the suit, e, on the 22nd 
‘Marsh 1916, -the disputed property lay 
towards the north of the main channel of the 
. Padma. and was, sonsequently, within the 
L gnriadiotion of the Distriet Oourt at Rajshahi, 
he ease for the sontesting defendants, on 


' towards south of the main shannel and was, 


‘aubsidiary shannel of the river. 


' Prooedare Oode, the 


the other hand, is that the property lay 
sonsequently, within the jurisdistion ‘of the‘ 
Distrist Court at Nadia. The Subordinate 
Judge has found that, although the ' property 
lay towards the south of one of the channels 
of the Padma, that ehannel was not the main 
but only’ a subsidiary channel and that, 


consequently. tke Trial ` Oourt “had 
jurisdietion over the subjeat-matter of 
the litigation. No materials have been 


placed before us to show that the sonelusion 
of the Court below was in fact erroneous, 


Indeed, as no map hes been preparei in this 


ease it is impossible for us to say whether the 
ehannel which lay towards the north of the 
disputed land was the main ehannel or a 
We are 
therefore, not in a position to dissent from the 


‘view taken by the Subordinate Judge. It 
“may further be observed that, in view of the 


provisions of sestions 18 and 21 of the Oivil 
aontention ‘of the 
defent anis sannot possibly prevail; even if 
it be assumed thatit is doubtfol whether the 


‘property lay witbin the jurisdietion of the 


Rajshahi Court or the Nadia Oourt, the 
desres of the Subordinate Judge sannot be set 
aside, as it haa been neither: suggested nor 
establishsd that there has been a failure of 
justies. The first sontention must, conse. 


quently, be overrule. 


As regards the saeond point, it ia based 
on the assumption that the plaintiff edn 
have no enforeeable cause of astion till 


“he obtains a Settlement of the.’ disputed 


land from the Revenue ~ Authoriti¢s, 
There ie, in cur opinion, no foundation for 
this argument. In 1899, a suit was institut. 
ed by the plaintiff — the defendanis as 
alao the Seeretary of State for India in 
Council, for deolaration of his’ title to 
the dispnted property and for resovery of 
possession with mesne profits, At that time, 
the property was under Settlement with the 
sontesting defendants for: a term of - ten 
years: whish had eommeneed' in 1894 and 
was-to terminate in 1904, Notwithstanding 
the faet that the plaintiff at that time held no 
Settlement from the Revenue Authorities, he 
was awarded a desres by the: Subordinate 
Judge for deolaration “of titleas also for res 
apvəry of possession with mesne profite, That 
“desree was ultimately eonfrmed by this Cour 


. Dyal v. Kishen Pertah (2), 


~~ 
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subject to variation in one reapsst not 


, material for the purpose of the present litiga- 


tion. The view then taken was unquestion. 
ably right’and,at any rate,eannot be oballong 
ed in this suit between the same parties, 
After the expiry of the Settlements then 
current, there wers two sussssaiye annual 
Settlements with the defendants followed by a 
quinquennial Settlmoeut in 1906 whish was to 
expira in 1911, and this was followed by a 
Settlement for ten years, to expire on the 3lat 
Maroh 1921, In our opinion, the plaintiff 
had an enforeeable oause of action, even 
though at the date of the institution cf the 
suit he bad no Settlementfrom the Revenue 
Authorities, This view is supported by a 
principle enunoiated by the Judieial-Com- 
mittes ina well known sate whish was heard 
by them on two ossasions: Maharajah Rajen- 
dur Pertab v, Lalliee Stho0 (1) and Rughoobur 


oooasion, Sir Barnes Peasook pointed out that 
the nature of the title to a property is not 
affasted by the. sireamstanses that itis held 


. from theOrown under a periodisal Sattlement, 


and that, although the amount of the revenue 
payable to the Crown may be poriodieally 
varied in view of the varying quantity and 


. quality of the land; the nature of the title 


thereto remains’ unaffested.. In the ‘ease 
before us, the property is sldimed ‘by the 


| plaintiff as re-formation in stiu of an estate 


held by him under the Government. This 
title was established in the litigation of 1899 
inthe presence not only of the Sesretary of 
State but also of the present sontesting 
defendants. Itis worthy of notise that in 


-that litigation, the plaintiff obtained posses- 


sion and mesne profits. The deeree made by 
this Court on the 13th Desember, 1905 was 
subsequently exesuted and the plaintif was 
plased in possession -on the 15th Jane 1907, 


- Thereafter, the plaintiff was dispossessed on 
“tha 31st Maroh 


1913 by virtue of an 
order under sestion 145, Uriminal Proeedure 


. Codes whieh held in substance that the 


Gefendants and their tenants were in oseupa- 
tion of the disputed traat. It is unquestion- 
ably open to the plaintiff to maintain 
this suit and so seek resoyery of possession 


-(1) 20 W. R. 427. 
(2) 61. A. 211; 5 O. L, R. 418; Bald, P. 0.0, 297; 
4 Sar, P. O, J, 65 (P, O.) 


On the seeond’ 


as he did in tha pravioua litigation, The 


gasond sontention of the defendants mast, oon: 


sequently, be ovarraled. 

As regards the third point, it has baau 
urgad that tha suit is birrad under Artisle 
43 of the Sshedale to the ‘Limitation Ast, 
inasmuch as it has not baan instituted within 
thrae yeara from the date of the lastSattlement 
with tha defendants. Thera ig no foroa in 
this sontention, as the objess of the sult 1s 
not to sət aside an award made by the 
Ravenue Authorities, This is a suit to rasover 
possession, and, if the plaintiff snesaeds, the 
Settlement made by the Revenue Authorities, 
in so far ag it determines the amount of 
revanua payabla in respeat of the disputed 
proparty by the holder thereof will in no 
way ba affeoted. The substanse of the 
mattar is, that the plaintiff seaks to abtain 


the banafit of the Sattlemaent obtained by the 


defendants, notwithstanding the desision in 
tha previous litigation, Tha desision in 
Abdul Kadir y. Hamdu Miah (3) has ‘no 
applisstion as this is nota suit to sat aside 
an order of tha Ravanua Authorities refusing 
to make a Sattlemant of khas mahal lands 
with the plaintiff, Tasra is, therefors, no 
forse in the sontention that the suit is barred 
by limitation. 

As regards the fourth print, it has baen 
urged tbat, in view of the nature of the 
property, partition theraof eannot ba 
effieoted by a Oivil Court; and in sapport 
of this sontention referanss has bsen made 
tə the dosision of this Court in Beptn 
Behari v. Bhagwat Sahat (4), whieh 
is clearly distingnishable. In the praesent 
6236,83 already stated,: the title of the 
plaintiff has not basen made presarions by 
virtue of the periodisal Settlement for the 
assessment of revanus made by the Ravenue 
Authorities, Oonsequently, thera is nothing 
in the natura of the property whioh makan it 
impossible for partition by the Oivil Oourt 
and the ease is governed by the desision of 
the Fall Bansh in Hemaüri Nath v. Ramani 
Kanta (5), Tha fourth contention aséordingly 
faila, 

As ragarda the fifth point, the sontention 
is that the plaintiff should not hava bsen 


‘allowed a desrae for mesne profits, inasmush 


(8) 12 0. W. N. 910. 

(4) 9C. W. N, 699. 

(5) 24 0.675; 1 C, W. N., 408; 12 Ind, Deo, (5. s.) 
052, : 
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c as he has not been ousted by the defendants, 
The Subordinate Judge has dealt with this 
matter at full length. He has pointed ont 
tbat the defendanta are in exolusive possession 
of the. property through their tənants, and 
that the effest of the order under seetion 145, 
Criminal Prosedure Code, has been to dis. 
possess the plaintif. There aan be no 
question that sinee the date of that order the 
defendants have been in exelusive possession. 
This is also in agssord with the attitude 
taken up by the defendants throughont this 
litigation, for they have strenuously main- 
tained, even up to this Oourt, that the 
plaintiff ig not entitled to possession till 
after the expiry of the surrent term of the 
‘Settlement with them. We sre of opinion 
that the Subordinate Judge has rightly 
allowed- the plaintiff mesne profits. 

-As all the contentions urged by the appel- 
lants fail, the appeal must be dismissed with 
aosta ineluding’ reserved eoete, We assess 
the bearing fce at Re. 300. 

BUCKLAND, J.—I agree. 

B, Ne & N.F, 

Arpeal dismissed, 


T 


-ALLAHABAD HIGH COURT, 
Letrers Patent APPEAL MO. 59 of 1919, 
February 16, 1922, 
Present:—-Sir Grimwood: Meara, Kr., Chief 
dJustise, and Justice Sir P, O. Banerji, Kr. 
KASHI NATH altos KASHI-RAM, 
' AND AFTER HIS DEATH BABU LAL any ANOTHER 
—~ DEFENDANTS— APPELLANT 
VETEUS 
ABDUR RAHMAN KHAN AND OTHERS — 
PLAINTIFES— RESPONDENTS, 
Registration Act (XX of 18), s 17 Tal 


. Kabuliyat. lease for indefini® —— Naa 
whether compulsory. 


A kabuliyat the terms of which show that 
‘though the leaso might continue for an indefinite 
; number. of years, there is no certainty that it would 
"last beyond the term of.one year, does not .come 
‘4rithin the classification of section 17 id) of the 
Registration Act as being a lease for a term 
exceeding one year and is not compulsorily registr- 
-able: and, therefore, such -a kabuliyat is admissible 
in evidence, 
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-thé- insidental 


.sonduot himself 
. Zeamindar. 


though in fast it might sontinue for 
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Letters Patent Appeal from a judgment 
of Mr. Justico Rafiqne, modifying a decrees 
of the First Additional Judge, Aligarh. 


Dr. Kailas Nath Katju, for the Appellants. 

Dr. 8. M. Sulaiman, for the Respond. 
ents, 

JUDGMENT.—Abdul Rahman brought 
this suit oh the lst of June 1916 -to 
recover the site of a house. He alleged 
that there was an agreement of the 8th 
of May 1268 ‘whereby the defendant had 
contrasted to pay eight annas a year .88 
the rent of the sits. The sase presented 
no diffiehlty if the kabultyat of the Sth-of 
May 1868 sould he reassivable in evidence 
provided, of sourse, the Court was of opinion 
that the dosument was a genuine one. 
In‘ this appeal that has been the substantial 


. matter raised and onr attention has been 


drawn to seetion 17 of Act XX of 1866, 
whioh was the Statute governing the re- 
seption or rejection of the dooument of 
the Sth of May 1568, The terms of the 
kabultyat have been read to us. Shortly, 
.they -are to the effeot that the Zsmindar 
let the site to Sheo Prasad on a payment 
of sight annas a year and insidental ob- 
ligations but the kabuliyat provided that 
if-the.sight annas was not paid in apy 
one year, or if the tenant failed-to make 
payments for marriages 
-atsetra, the lease would thereby some fo 
an end, Furthermore, the lease would also 
some to an.end if the lessee did not 
properly towards tbe 
Therefore, when the terms of 
rthe lease are looked at, one: sees that 
an 
undefined number of years, there was -no 
certainty that if would last beyond the 
-term of cna year. Therefore, it did not 
some within the olassification of seotion 17 


. (d) as -boing -a lease for aterm exoeeding 


one -year, That being so, if was not -a 


. @oeument whish had compulsorily “to -be 


registered. It was reseivable in evidense 
and establishes, in our opinion, the right 
-of the plaintiff to maintain and susaceed 
in this action. Oonseaquently, this appeal 
must be dismissed with ocsta. 
di P, 
Appeal dismissed, 
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CALOUTTA HIGH COURT: 
APPEAL FROM Osper No. 105 oF 1920. 
° ' April 18, 1921. 
Present :—Mr. Justiae Newbould 
_ and Mr, Justice Sabrawardy. 
HAMIDA RAHAMAN. AND ANOTHER 
PETITIONERS—~APPELLANTS 4 
VETSUS 
JAMILA KHATUN axp-anotaEr— 
PLAINTIF — RESPONDENTS. 

Civil Procedure Code (Act-V of 1908), O. XL, n J, 
cl. (2)——Suit for partition~Receiver appointed to take 
possession~— Objection by persons who are no parties to 
suit—Duty of Court to come to definite ‘finding—Court, 
whether can delegate enquiry to Receiver, 


Wherein æ suil:for-partition a Receiver is ap. 
pointed -to take possession of the properties in‘suif, 
the: Court, on an objection being made by. persons 
who are no parties to the suit claiming tlie ‘prup- 
erties to-be theirs and in their. possession, is botind’ 
by“ clàusb^2: of rule 1 of Order XL of the- Civil 
Procedure Code to come toa definite finding as.to 
the truth of these allegations before it can make an 
order ‘directing the Receiver to take possession of 
the properties. lp, 887, col. 2.] 


It is not the duty of a Receiver of a property 
to‘enquire intothe claim of title made by ‘third. 


parties, and the Court has no power under the Code - 


to delegate an enquiry on this point to the Receiver, 
' p, 889; col. 1.] 


Appeal against the orders of the Snub- 
ordinate Judge, First Oourt, Obittagong,’ 
dated the 17th and 22rd March 1920, 


Dr, Sarat Ohunder Basak and Babu Onandra: 
Sekhar Sen, for the Appellants, 

Babus Jeges Ohunder Roy and Narendra 
Kumar Das, for the Respondents. 


JUDGMENT,—Thia is an appeal against: 
by whieh the Reosiver who: 


two orders 
had’ been appointed in a suit was direated 
to take possesion of sertain properties, 
moveable and immoveable. In the suit in 
question Jamila Khatun ard others were: 
the plaintiffs 
others were the defendants. The appellants 
before us are no parties to the snit; but 
all the parties to the suit and the two appel. 
lants are descendants of one Haji Sadaddin 
Sadagar. The suit in question is- a snit 
for partition of tha properties left by 
Khalil Ahmed Sadagar, the eldest son of 
Haji Sadaddin Sadagar. When the R2- 
esiver was appointed in the suit and direated 
to take possession of the properties des- 
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evibad in the- plaint the present appellants 
filed a petition in whish they alleged that 
eertain properties dəssribed in sehadule 1 
of their petition bəlonged to them both, 
that certain immoveable properties deseribed 
in sshedule 2 belonged “to the - petitioner 
No. 2, and that eertain movsable property 
deseribed in the list whish had been pre- 
viously filed was in the possession of and 
was the property of both the petitioners. 
The learned Subordinate Judge” who was 


.trying ‘the suit was of opinion that the 


allegation in this petition was not bona fide 
as regards the properties of ‘sshedule. 2 of 
the applisation and the moveable property, 
As regards the properties of sashedule 1 
he dirested the Reseeiver to make an en- 
quiry as to the truth of the allegation 
and at the same time dirested the Reseiver 
to take possession of all the properties 
exeopt the propertiesof sahedule |, That 
is the first order appealed against, being: 
order No. 18 of the order-sheet dated 17th 
Mareh 1920, The sesond order: appealed 
against is the order No, 25 -passed on:23rd 
Maresh 1920. There the Receiver was again 
ordered to take possession of the properties 
in suit other than that as to whish he had 
been ordered to enquire and report, and 
he was further dirasted to take the help 
of the Poliee and, if nesessary, to break 
open any lIosks on doors of houses in 
whieh the properties of whieh he was to 
* possession were reasonably believed 
to be. 


In our opinion, this appeal must be 
allowed. The lower Court, on an objeetion 
being made by persons who were no partias 
to the suit olaiming the properties to bə 
theirs and in their possession, was bound 
by slause (2) of rule 1 of Order XL 
to come to a definite finding as to the 
truth of these allegations before: it sould 
make an order diresting the Reeeiver to 
take -posseasion of the properties. We do 
not think that the allegations in the-peti- 
tions ean be disposed of on the ground of 
a disorepancy between them and the son- 
tents of earlier petitions filed- by one of 
the petitionerg and others when they 
applied to be added as parties to the suit, 
As regards the moveable property there 
was a diatinst allegation of sale by auetion 
by the National Bank and purehase by the 
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petitioner... The petitioner should have heen 


given an opportunity of proving the truth 


of this allegation.. Similarly, with regard 
to the properties of sehedule 2 an snquiry 
should have been held jinto the allegation 
as to the purehase by the petitioner No. 2, 
As regarda, the properties of sehedule 1 


Bn enquiry has been ordered, but sush an 
should have been held by the 


enquiry 
Court. It is not the duty of the Receiver 
of a property to enquire into the elaim 
of title made by third rarties, and the 
Conrt has no powes under the Code to 
delegate an enquiry on this point to the 
Reobivor. As an erguiry must be held 
into the allegation as regards the prop- 
erties of ashedule 2 by the Court, so also 
must.an enquiry as to the allegation with 
regard to the properties of sehedule 1 
be. held . by the Court. It is pointed out 
on. behalf of the respondents that, althongh 
in ‘the petition it is stated that the moveable 
properties claimed were set out in a list 
previously filed yet when the Pleader 
moved the petition in the lower Court ‘he 
was unable. to find that list. It appears, 
however, . that, subsequently, when the Wa. 
esiyor tried to take possession there was 
no, res] doubt as to what propertios were 
claimed by tha petitioner-appellanta. Tf 
| there be any diffisulty on this print the 
appellants ean be allied on to furnish a 
list to take the plase of the one whiah sould 
not be found when the applications were 


made, 


We. ret aside the orders of the lower Oourt 
dated the, 17th of ‘Marsh 1920 and the 
23rd of March 1920 directing the Rsesiver 
to take possession of the properties olaimed 
by the petitioners and we further dircot 
that no sueh order. be made in respeot of 
any of the properties slaimed until the 
slaim of the petitioners has been duly 
investigated by the lower Court, The re- 
spondents. must pay the appellants their 
“sosis in this appeal. We aestss the near: 
ing-fee at three gold mohurs, 
Roe No, 611 of 1920. - 
The connested appeal having been deoredd, 
no order is neqessary on this Rtle, 
H.M E ; 
Appeal allowed, 
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The result is, that the'appeal is allowed, 
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x ALLAHABAD HIGH COURT, 
Sis Oivin Appear No, 605 or 1920, 
February 21, 1922. 
Present:—Mr, J uaties -Ryves and 

Mr, Justiae Goku] Prasad. 
MUHAMMAD ISMAIL AND ANOTHER— - 
PLAINTIFF3— APPELLANTS” i 
versus 
MANOHAR DAS ann — 


. Devenpdants— BResrorpeats,} 
Civil Pr ocedure Code: (Act V of 1908), O. XXII, 
vr, 1, 11—Abatement of appeal—Order, whether 


appealable, 


No appeal lies from an order declaring that an 
appeal has abated. 

Hamida Bibi v. Ali Husen Khan, 17 A. 172; AWAN. 
(18:5); 42; & Ind. Dec. (N. s.) 436 and Walayat 
oo v. Ram Lal, 26 Ind. Cas, 643; 12 A, L, J, 1113, 
owe 


Sesond appeal from a decree of the 
Additional Judge, Allahabad. 


Messrs, Iqbal Ahmad and Hatdar Mehdi, 
for the Appellants. 

Messrs. B. W. O'Oonor, Lalt Mohan 
Banerji, Peart Lal Banerjt,.Benoy Kumar 
Muker:t, Dr. Kailas Nath Katu and Mr. 
Yatish Ohandra Roy, for the Respondents. 

JUDGMENT-—This is a sesond appeal | 
from an order of the Distriot Judge of 
Allahabad deelaring that an appeal pend- 
ing before him had abated. It has been 
held in this Court for more than twenty. 
five years that ameh an appeal does not 
lie, sea Hamida Bibi v. Ali Husen Khan ` 
(1), That ease was followed reeently in 
Walayat Husain y. Ram Lal (2), This 
being the view of our Ocurt, we feel bound 
to follow it and hold that no appeal lies, 
We have been asked, in that .view, to . 


treat this memorandum of appeal as an 


application in sivil revision, bat we da 
not think it neesessary to aesede to this 
request. The result is that this appeal 
fails and is dismissed with sosts. 


J. P, Apia dismiised. 
(1) 17 A, 172; A. W. N. (1895) 42; 8 Ind, Dec. (ma) 
436. i , 
(2) 26 Ind Cas. 643; 12 A, L. J. 1118, 
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MESBAHUDDIN AHMED GAOWDHURY V. ABDULQBOREAT AHAMADULLA, 


CALOUTTA HIGH COURT. 
Appeal FROM, APPELL:TH Decruz No, 373 
i or 1919, 
: «x:  May-6, 1921.. 
Present: —Justiss Sir N. R. Chatterjea, Kr, 
and. Mr, Justise Panton. 
MESBAHUDDIN AHMED CHOW. ° 
DHURY—Devzupart—APreLuanr 
versus 
ABDUL BORKAT AHAMADULLA AND 
OTH ERE- PLAINTIFES— RESPONDENTS, 
Landlord and tenant— Bengal Tenancy Act (VIII 
of 1885), ss. 16, 16—Landlord—~Succession—Regist? a- 
tion— Suit for rent on basis of kabuliyat—Land Regis- 
tration Act (VIIE B. C. cf 1876), ss, 78, 81. 


A. suit for recovery of rent in. respect of a patni, 


by.a transferee. from an .heir of a deceased patni. 
holder who has not got his name registered in the 
Collectorate under section 78 of the Land Registra- 
tion Act, is maintainable by reason of section 81 
ofthe Act if there is a kabuliyat entered into by 
the defendant-tenant_in favour of the heir transferor. 
Ep: 829, col. 2.] 

- Iswar Chandra Bera v, Kali Charan Santra, 43 Ind. 
Cas 726; 27 0. L. J. 474, not followed, 

Section 16 of the Bengal Tenancy Act being a 
penal provision should be. strictly construed, It 
applies. only to a person who claims the rent asa 
holder of the tenure and not to a person who claims 
it by virtue of purchase from the person to whom 
the rent accrued due. {p. 839, co!. 2; p 840, col. 1.] 

William Sherif v. Jogemaya Dasi, 27 O 685; 14 
Ind. Dec. (N. s.) 852, followed. 

Obiter.—A person who has been deprived of posses- 
sion of part of the demised premises should not be 
held liable for the whole rent for ever. This principle 
applies with greater force where the tenant is 
deprived of any portion of the leasehold property. by 
any act on the part of the landlord himself. [p. 840, 
cols, 1 & 2.] ` 


Appeal against a desreo of the First 
. Additional District Judge, Dases, dated 
the, 27th. November 1918, affirming that of 
the Additional Subordinate Judge, Daaoa, 
dated the 30th November 1917, 


Dr, Sarat Chunder Bosak land Babu Bhup. 
endra Ohandra Guha, for the Appellant. 

Moulvi A. K. Haslul Hug and Babu 
Jahnab: Chandra Das Gupta, for the Respond- 
ente, 


JUDGMENT. —This appeal arises out of 
a suit for resovery of rent in respest of a 
puint, l 


The property originally: belonged to one 


Salimannessa, and on her death was inherited ` 


by her mother Raisannessg Begum, The 


_ the plaintiff sannot resover 


latter sold it to the plaintiff who brought the 
suit for rent on the basis of a kabuliyat dated 
the 10th Agsin 1312, 
The Oourts below have eoncurred in giving 
a desree to the plaintiff and the defendant has 
appealed to this Court. 


wat 


Three sontentions have been raised on 
behalf of the appellant. The first is, that 
rant, beeause 
Raisannessa did not gether name registered 
in the Collestorate in respect of the révenue 
paying property as reguired by sestion 78 
of the Land Registration Ast. But there 
was a wrilten sontrast (kabuliyat) between 
Raisannessa and the defendant, and sestion 
81 of the Land Registration Aet lays down 
that nothing eontained in gestion 78 shall be 
held to interfere with the sonditions of any 
written sontraet, 


It is true that in one oase, Iswar Ohandra 
Bera y, Kali Oharan Santra (1), a restricted 
view was taken of the seetion, limiting it 
to the persons astually parties to the eon- 
traet; but if has been held in some other 


“aaro3 that the provisions of the sestion sre 


applieable to eases similar to the present 
(see Susond Appeal No, 3276 of 1912 desided 
by Woodroffe and D, Chatterjee, JJ., on the 
20th May 1914,reported as Surya Kanta Ghattak 
y. Anonda Mohan Ohattersee (2); aos also Seeond 
Appeel No, 1624 of 1919 desided on the 4th 
Maroh 1821 (Proloth Chandra Mitter v. 
Harish Chandra Naskar (3) )]. We think, 
therefore, that this eontention must fail, 


The next contention is that Raisannessa 
not having applied under sestion 15 of the 


Bengal Tensney Ast, she was preeluded by | 


the terms of sestion 16 from sning to resover 
rent,and that the plaintiff, therefore, was also 
so prooluded. 

Now, section 16 refers to rent payable 
to a person as the holder of atenure and 
in the ease of William Sherif v. Jogemaya 
Dust (4) it was held by Banerjee and Stevenr, 
JJ., that seetion 16of the Bengal Tenaney 
Ast being a penal provision it should be 


strietly sonetrued, and that it applies only fos - 


person who slaims the rent as a holder of the 


(1) 48 Ind. Cas. 726; 27 0, L. J. 474, 

(2) 24 Ind, Cas. 888, 

(8) 64 Ind Cas. 58. 

(4) 27 0. 685; 14 Ind, Dec. (N. 54) 852, « - 


* 
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tenure, and wot to a person who' olaima ‘it: by 
. virtue of-purohaso from“ the person, to. 
whom the rent acerned dud, asin the present 
sase: . 16 is no doubt anomalous that.although 
Raisarinessax eould - not? sus: the” defendant 
for rent, a transferve: from. her. would be 
80 entitled, . As-pointed, however, by Banerji, 
J., "Perhaps -thath may -appear. somewhat 
anomalous, but the opposite view wonld 
result -in. a greater anomaly, and indeed in 
hardship and injustice, For it- may so 
happen: that .a- aon - - sueseeding. his father 
may not eomply: with the requirements of 
section 15 of the Bengal Tenanoy Act 


immediately, but may expeet to do so at- 
any. time.within three years, that is, before. 


his..elaim for rent is barred, and then he 
may die suddenly; and then if, seation 16 
is ‘to apply to the olaim of. his heir or 
suesessor for rent whish aserued due during 
his lifetime, .that elaim. would-be irresover- 
ably.lost, as his: heir or suesessor sould-. 
not: possibly: satisfy the requirements of 
section 15 so far. as he was eoneerned.” We 
think. we may. follow the said desision,. and 
we aseordingly. hold that this contention must 
also fail, 

The last sontention is that there should be 
an.apportionment of rent in respect of items 
Nos, Il and 12 of the patia, 

Now, the kabuliyatstated: “Yon shall never 
be : sompetent. to enhanee the said -ama on 
any ground ; nor shall we get abatement of 
the jama on the ground ‘of -diluvion or on 
any other ground,” The learned Judge was 
of opinion that the words “on any other 
ground” sontained s-elear stipulation that 
the, lessees shall not be entitled tə have 
deduetion of the rent on: any account, 
It. has bean held, however, in some oases 
that these words wonld be taken as rofer. 
ring to eases of like nature ‘as- diluyion. 
{[Sés the eases of Uma Sunkur Sirkar v. 
Tarini Ohunder Singh (5), Watson & Co. v. 
Nistarini Gupia:(6)), 

The principle no doubt is one in sonson. 
anse with natural justice :amd equity that 

a person who has been deprived of posses- 
sion. of part: of the demised premises should 


not- be held -liable for the whole rent for 


ever and this prinsiple applieg with greater 


- (6) 90. 671; 11 0. L. R, 866; 4 Ind, Deo, (x, s, 
1028. 
(6) 100. 544; 5 Ind, Deo, (N. 5) 864, 
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‘foras where `` the: tenant ‘is ‘deprived of 
any portion of. ¢he leasehold property - by 
‘any act on the part of the -landlord himself. 

But there are certain sireumstanees in the 
“present sase whieh- ought- to ta taken. 
into eonsideration, Tbe first is, that the 
patia was exeouted' as a settlement of: family 
- disputes, and, secondly, the llth and lath 
‘itema in the ashedule are.deseribed as Mahal 
, Diara whieh’ indieates that: they ‘are tem- 
porary settled estates. The learned Snb.» 
ordinate Judge says: “Probably they got 
some advantages from other properties som- ` 
prised in the paint, and so they did not | 
think it worth their while to kéep any 
provision for abatement of rent: in ease: of 
Salima’s not taking fresh settlement of the: ' 
Diara Mahal; had not that been the inten- 
tion of the parties, patni lease of- temporary. 
settled. estates would: not have been taken; 
and the-defendants: would not have bound: 
themselves to pay the entire jama for ever.” 
But it does notappear what the relative.. 
insome or advantages of the other properties, 
and items Nos: ll and'12 are, The Court’ ° 
of Appeal below has not gone into this 
matter fully nor has it sonsidered the sirenm- 

' stanses: whish led to the inelusion of- these: 
properties.in the lease without there’ being 
any provison that the lessor would take any” 
re-settlement from Government. 

In these sircumstanses, we think thatthe 
saso should: go baek tothe lower Appellate 
Court in order that it may enquire: into 
the matter, and eonsider all the ‘surround- 
ing sirsumstanees and some to a deesision 
whether it was intended that the rent should 
be paid even though the lessor did not apply 
to Government for renewal of the temporary: 
settlement, 

The first two questions we have. already 
disposed of, The sage is remanded only on 
the last point. . 

Costs to abide the result, 

N. H. 

Ocse remandéi,- 
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BUDHI LAL Y. ADMINISTRATOR: GENERAL, — HIGH COURT. S 


ALLAHABAD HIGH COURT. ~ 
Seconp Orvin, Apewat.No, 1239-or 1929. 
. February 27, 1922. 
« Present:—Mr. Justiee Ryvesand . 
Mr. Justies Gokul Prasad, 


BUI DHI LAL AND ANOTHER-—-DéFENDANTS—. 4 


APPELLANTS 
i varattua 
Tat ADMINISTRATOR-GENBRAL 
or MADRAS. HI1GH-OOU RT —-Prainrire 
AND INAMU LL AH DEFENDANT = 


. RESPONDENTS., , 
Mor igage—Pri io and subsequent mortgagees—Sale i in 
decree of first ' mortgage—Subsequent suit by puisne 
maor tgagee— Decree, forn of-—-Redemption——Auction- 


urchaser and ‘private purchaser, distinction between ` ` : ; a 
J s olaim subjeet to hia paying Ra. 798-8-0 and 


~» Įmprovementa——Auction-purchaser, whether 


claim. 


can 


Where a puisne mortgagse wishes to sell pro- 


a decree. passed under a.prior mortgage, the decree 
must direct rédemption hy.the second mortgagee. 
of the first mortgage and then an order for sale if 
the purchaser of the. property -does not wish to 
redeem ‘the second mortgage and there is no dis- 
tinction. in such a.matter between an auction-pur- 
— a private purchaser. [p, 841, col, 2; 842, 
col. 1, 

An auction-purchaser under a prior mortgage 
decree cannot claim the amount spent by him on 
improvements as payable before the puisne mortgages 
could bring the property to sale. [p:841, col. 2.] 

Sesond appeal from a desree of the 
Distriet . Judge, Farrukhabad, modus ing 
that of the Munsif, Kananj. 


Mr. Guleart Lal, for the Appellants. 
Dr. Katlas Nath Katju, for the Re 
spondents, - 


JU DGMENT,—The esirsumstancas giving 
rise to this appeal are as follows:—Inam- 
ullah, defendant No. 1, made a mortgage ‘of 
a .grove in favour of Manni. Lal, defendant. 
appellant, on the Ist of June: 1996, Oo the 
6th of July 1910 ha. made a sesond 
mortgage of the. same- grove in favour of 
Shamshad: Ali who is now represented by 
the ‘plaintiff-respondent. In 1915 the first: 
mortgages' brought:a suit and obtained a;' 
desree for sale. To this suit the sesond 

mortgages Shamshadi Ali was not made a 


party and, therafore, his rights, whatever ` 


they were, were not affeatad by this desree. 
On the 20th of January 1916 the mort. 
gaged property was sold. in exesution of 
the. desres' aforesaid and was purshassd by 
Budhi. Lal, defendant No. 3, and one of 


. ehaser, 


` the appellants before us, ‘aud on. the lat - 


of June, 1917 he obtained possession of the 


property. The plaintiff has now brought this 
“ snit for sale. on the sesond mortgage and he 


has.impleaded as defendants the original 
mortgagor, the holder of tha desree on the 
first mortgage, and the auetion-purehaser in 
exesution of that desree. The defense raised 
by the auetion-purshaser and the prior mort» 


_gagee deoree-holder was that the plaintiff 


sould not bring the property to sale without 
redeeming the prior mortgage, They also 


- alaimed Rs. 247 for improvements made on 
‘the property by the austion-purohaser. + 


The Trial Oourt decreed the plaintiff's 


interest thereon at six per esni, per annum 
from the 23rd of January 1916 to the date 


perty which has already ‘been sold in execution. of ~ of payment, and Rs, 247, for improvements 


| to the austion-purehaser befora the plaintiff . 


sould sell the property, or; in other words, . 


it gave a deerse to the plaintiff sonditional 


upom paying off the prior mortgage whieh bad: 


been, so to say, diasharged ‘by the austion pur- . 


The-plaintif® went up in appeal and 
the learned Judge has, for’reasons whieh eom» 
mended themselyes to him, desereed the 
plaintiff's elaim unsonditionally, The deferd. 
ants, prior mortgagee and ths auction. 
purehaser in exesntion of the deeree under 
the prior mortgage, come here in sesond 
appeal, and their first sontention is that the 
deeree of the lower Appellate Court giving 
the plaintiff an unsonditional desres for sale 
is bad and that the plaintif should hava 


been direeted to redeem the first mortgage. 


. before he sould bring the property to sale. 


They also elaim the amount spent by the. 


austion-purehaser on improvements as payable 
before the plaintiff could bring the property 
to sale. 

As tothe last eontention, we have not 
been referred to any rule of law under whish 
the austion-purahaser could make sush a 
claim. It has been desided in the negative 
by the Madras High Qourt in the sase of 
oct Venkatyramana Iyer v. Gomperts 
(1). ° 

As to the frst sontention, the general rule 
is that where a pnisne mortgagee wishes to 
sell property whieh has already been sold in 
execution of. a -deeree passad under a prior 


(1) 31 M, 425; 3 M, L, T, 89718 M, L, J, 298, 


+ 
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` mortgage, tbe deeree must direst redemption: 


by the second mortgagee of the first mortgage 
and then an order for sale if the purehaser 


of the property does not. wish to redeem. 
the sesond mortgage : see Oangayam Venkata-- 
- samana. Iyer v; Gomrerte (1). : We see no 


reason: why in this oase: we should depart 
from the general- rule stated above. All. the 
parties interested in the mortgaged property 


are before us and we oan do justise between - 


them and adjust the equities of the sage. It 


| has-beöri sontended before ua by the learned . 


Advoeate for the respondents that this rule 
doas-not apply to the ease of austion-pur- 
shasers. Wedo not see any reason why an 


anetion-purehaser should stand on a differant. 


footing from a private purehaser in this par- 
ticular matter. No distinetion seems to 
have been made between purobasers af. aud» 
. tion and those by private treaty in the sase 
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LAHORE: HIGH couRT: 
Sucoxv Oivin Apreat No, 266 or 1919: 
November 2, 1921. 
Present: —Mr dJuastioe Broadway: and 
Mr. Justise Abdul Qadir. ` 
FATEH SINGH AND orawas —Derznpantz- 
| am A PPELLANKTA. 


versus © 
BUR SINGH—~Pramrirs— RESPONDENT. 


Mahant—Succession—Removal—Gurdwara of: Guru, 
Hargobind Singh. at. Hafiza bad.. 


A mahant is the ‘head’ of any Hindu — or 
religious: institution and a person succeeding to 
such a headship by hereditary right can quite 
correctly be styled a mahant [p 843, col. 2. ] 

The only law as to mahants, their offices, functions 
and duties is found in custom and practice, which 
is to be proved by testimony. [p 644, col, 13 - 

A., self-constituted sangat unable to, prove any 
customary ` right to interfere in the- control of 
Gurdwara or fo-remoye the mahani have nothing 
to do with the succession to the office which is 


of Mutiullah Khan v. Banwari Lal (2), and | quite ‘independent of any action on, their part. . 
in the sase of Manohar Lat v. Ram Babu (3). tp. 841, col. 1.] : 
. We think this appeal must be allowed and Bhagwan Das v. Har dit Singh, 52 P. L. R. 1905,. 


the decrea of the Court below set aside, 

‘We aesordingly allow the appeal .with 
sosta insluding in this Court fees on the 
higher seale. As the desree passed by the 
Munsif is not quite slear, we dissharge the 
deerees. of both the Oourta below and in lieu 


.thersof pasa a deeree for sale in favour of | 


the plaintiff, giving’. the defendants six 
months’ time from to-day to redeam the plaint- 


ila mortgage, and in ease of their failure to . 


do so, give the plaintiff, three months’ time 
from the expiry of the six months aforesaid 
to pay off the amount mentioned in the decree 
passed by the Munsif as due on the prior 
mortgage to defendant No. 3 (but not the 
sum of Rs. 247), and in case of sush pay- 
ment being made within. the period afore- 
mentioned, the plaintiff will be entitled to 
realise the amount due on his mortgage as also 


the amount payed tc satisfy the prior mort. . 


gage plus. the costs of this litigation by sale 
of the mortgaged property. ln ease of failure 
by the plaintiff to make such payment, the suit 
shall stand dismissed with aosts 
Courts. . 

iJ, P. , 
; Appeal allowed, 


@) 5 Ind. Gas, 132; 32 A, 188; 7 A.L.J 6), . - 
(8) 14 Ind, Cas, 674;.34 A, 823; 9-A. L J, 323, 


in. all. 


—— 


. terested 


- his eousin Fateh Singh ba- appointed 


relied upon, 

Asa Ram v, ‘Hari Singh, 53 P: R, 
guished. 

The people of Hafizabad have no customary | 
right to interfere in the control of the Gurdwara 
of Guru Hargobiad Singh or to remove its mahant 
for misconduct [p 844, col, 2J 


1904, distin- | 


Sasond appeal from a deoreg of the Ad. 
ditional Distrist Jadge, Gajranwala,dt Lahore, 
dated the 15th November 1415, reversing ` 
that of the Senior Subordinate Judge, 
Gajranwale, dated the Sth J ane 19: 8. 


Pandit Shes Nariin R. B., aod Dawan : 
Mehr Ohand, for the Appellants, 

“De. Gokal Ohand Nararg, for 
Raspordent. 


tha 


JUDGMENT, = Sar Singh, the plaintiff. 
respondent in this case, is a makani of the 
Gurdwara. of Garu Hargobind Singh at 
Hafizabad. This offise was held before him 
by his father Dayal Singh, who had sueceed- 
ed his own father Gardit Singh. Gurmukh : 
Singb, father of Gardit Singh, wase the 
Srat of the present line of mahanis to caanpy ` 
the position; In 1916 a meeting ofeertain - 
persons deseribing themselves as worshippers 
at this Gurdwara and professing to be in- 
in it was held’ whish passed a 
resolution to the effeet that Bur Singh be 
removed from the position ofa mahani and 


in 
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his place, as the former had throngh bis 
missonduat beeome unworthy of the post. 
-The mahant, however, shallenged the author- 
ity of any sush body of worshippers to 
remove him from’ an’ offise, whioh he 
had ‘got by inheritanee from his forefathers, 
and brought this suit for a deelaration 
that he was the hereditary mahant and for an 
injunetion restraining defendants Nos, lto 5 
from interfering with his “management, 
The defendants were Fateh Singb, the 
mahant nomioated at the meeting, and four 
others, who were members of that meeting 
whieh was styled’ a sangat, The Senior 
Sukordinate Judge held that it was proved 
that Bar Singh had an illegal intimacy 
with a Brahmin widow and was thus guilty 
of missonduot and, finding that the sangat 
were evtitlsd to oust him under sueh 
sirsumstanses, dismissed the plaintifi’s suit. 


Bar Singh appealed against tke desision’ 


of the Trial Court, with the result that 
his appeal was aesepted by the Additional 
Distriet’ Judge of Gnjranwala, who has 
held that there owas nothing on 
the record to show that the sangat 
bad any power to remove the mahani, that 
for three generations the offise had dessended 
from father to son, and that the mahant 


did rot owe his position to avy -asticn in . 


his favour by the parsons who now elaimed 
the power to remove him. The deslaratory 
deeree as well as tbe, injunstion prayed for 
were, therefore, granted to the plaintiff 
by the learned Distrist Judge. The defend- 
auts have preferred asesond appeal to this 
Court against the desree of the District 
Judge and we hava heard Rai Bahadur 
Pandit Sheo Narain for the appellants and 
Dr, G. C. Narang for the respondent, 


Before discussing the arguments addressed 
to us on both sides it may be mentioned 
that Fateh Singh, defendant-appellant 
No. 1, died daring the pandsnsy of the 
appeal and no representative of his has 
been brought ‘on the record in his stead. 
More than six months haya elapsed sinea 
his death, His appeal, therefore, abates 
but as this was a ease in which any. of 
the members of the sangat above mentioned 
sould have been made a party and five 
of them had been selested by the plaintiff 
at his own option, the appeal of the other 
 flefendants is not affeated by this abatment, 
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: by attasking the’ finding of 


‘mahunt' of the Gurdwara, 
‘that this was a finding of fast whieh he 


‘ grandfather and 
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Mr.’ Sheo Narain’ started hig’ arguments | 
; the lower 
Aprellate Oourt that Bur Singh- was tke 
He tad to admit 


+ 


‘was notentitled to assail’ in recond appeal 


but he urged strenuously that Bur Singh 
and his progenitors had’ been Icosely 
described as mahants, that they were 
nothing better than mere servitors of the 
inetitutiop, who were Aroras by ea:te and 
oarried on ordinary business ag shopkeepers 
and eked out theirineome by taking eertain 
cfferings made at the Gurdwara. They 
were not, he went on to gay, appointed by 
any bheh or religious. fraternity, nor duly 
elested by any body of men, nor eyen 
nominated by their Gurus, All this may 
be true, yet we do not see how the clear 
finding that Bur Singh and his father, 
great. grandfather were 
mahanis of the Gurdwara at Hafizabad ean 
be affected thereby. There is no defini. 
tion of the term mahani anywhere which 
would make allor any of the aboye son- 


‘ditions nesestary to make the designation 


moahant applicable to a perscn. Asacrd; 
to the “Glossary of the Tribes and ae 
of the Punjab and North-West Frontier 
Provines”’ sompiled by Mr, H, A. Rose, a 
mahant ia “the head of any Hindu Dera or 
religious institution” and a person sneseeding 
to suh headship in the way in whieh 
Bur Singh has been fonnd to have done 
ean quite correctly be styled a mahani, 

The only other question for desision in 
this ease is that of the power of the 
sangat to ‘remove the mahant [n this 
sonnection, Dr, Narang eontends that it ig 
not open to any rersonseonstituting them. 
selves into a sommittes or sangat to rémove 
a mahant from his offise withont having 
resourse to Jaw. He sonsedes that if a 
mahani misbehaves he msy be removed 
from ofise but he adds that this san 
be done only by taking proper legal 
measures to ouste him and not arbitrarily 
by mestings of the kind described 
in this oase. Dr. Narang says that thig 
Gurdwara has not been at any stage of its 
known history under the management or 
control of any sommitiee of aeoular men 


. worshipping at this Gurdwura or even under 


any bhek. It is said that a small committeg 
was formed a few years before auif, with tha 
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plaintiff as one of its members to sollest 
subseriptions for making oertain improve- 


ments in the buildings of the Gurdwara but’ 


it had never asserted. any right to control 
the management or the headship of the 
institution, he sangat whieh passed e 
resolution against the plaintiff did not pro- 


fess to be even ‘a meeting of this eommittee 
buta publie gathering of a -somewhat ‘nebulous: 
It is-argued: by. Dr, Narang: that- 
a: body.of. men- who’ had no hand in. the: 
appointment of Bur Singh, who besame s- 
mahant by hereditary right, aould obviously.. 


sharacter. 


have no locus standi to. have a hand in his 
removal, 
great deal of fores init, As lasid down by: 
their Lordships of the Privy: Oounsil in: 


Greedharee Doss v. Nundokissore Doss Mohunt - 
(1), “the only.law-as to those mahkants and- 
their’ offices; funetions - and duties, is to be: 
found. in-eustom. and prastice, whieh is-to be- 
proved by: testimony” and we have nov 


hesitation in saying that there-ia nothing in. 
the evidense prodused on behalf of the defend- 


ante: appellants, in, this ease -to show that- 
the right to-interfere in the managemont of: 
this institution has been asserted at ‘any time 


by avy sommittee: or any body: of outsiders; 


nor is there anything pointing to the existense ` 
ofany eustom entitling the worshippers to’ 
sontrol the appointment or the sussession. 


of. mahants or to remove them without invok- 
ing the sid of law, 


Reliance ‘is: placed by the appellants on? 
if: 


Asa Ram v. Hart Singh (2), where 
wan laid down by a Division Bensh of the 


Punjab Chief Court that the sondust of the: 
mahant ofa dera in-the village Ujlam- having: 
been proved unworthy of: his. office,’ the» 
worshippers of the.dera were fully justified: 


in removing and competent to remove him. 


It is olear, however, that there: were several’ 
sireumstances in that ease whieh do not : 
exist here and the -desision in eash ease is: 
based onthe: peculiar facts of that ease: The. 
dera. in the ease above referred to was“ 
"entirely supported by theevillagers, who~ 


had made over oertain land for*its support.” 
The village had always taken-a predominant 
part inthe arrangements of the said dera, 


(1) 11M. I. A. 405 at p. 428; 8 W. R. P.O. 25; 
2 Buth. P, O. J. 86; 2 Sar. P. ©, J, 806; 20 E. R, 164, 
(2) 53 P. R. 1904. — 
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Wae think. this contention has. a. 
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There, was-a bhak in that village having the:-` 


right of appointment and rajestion and it 
had asquieseed:in the astion taken by the 
villagers. All these fasta would gortainly 
show that in that partienlar instauss the 


villaga body sould justly slaim the: power. 


of’ appointment and ‘removal of a mahant. 
but we have nothing parallel to that in the- 
eaze before us, The desision of the Chief Court 


in Oivil Appel No. 359 of 1901, published: 
as 52 P, L, R. 1905 (Bhaquum Das y. Hardit: 
Singh (3)', appears to be batter -appliaable to- 


the-fasta found in this ease. it was found in 


the said ease that the manggemané had not- 


been‘in village hands and no reprasentative 
of tha village had asserted a righh to 
sontrol the suscassion to the mahaniship- 
whau- it passed from the previous holders. 
It: was held, therafore, that the villagsra had 
no:right to interfera:in the suosassion to the 


mahantelip- or to remov3 a mahani for’ 


missondust. For similar raasona we hold in 
this ease that the- self-sonstituted sangat in: 
Hafizabad: has not basn able to prova any: 
eustomary right to-interfersa ia tha: sontrol of 
the Gurdwara or to remove the-mahant, whose 
suseession to:the offiae was quite-independant: 
of aby astion-on-their part. 


dismiss this appeal: with eosts. 
NHE 
Appeal dismissed, 


(3) 52 Pp, L, R. 1905, 


ALLAHABAD HIGH COURT, 
First Orvin APPRAL No, 224 oF 1919, 

Janrary 31, 1922, 

Present :-—Mr, Justies Piggott and’ 
Mr. Justis Walsh, _ . 

Mvsammat JALRAJI—Pountive — 

APPELLANT 
tersus 
BHAGWAT PRASAD PANDE AND OTHARS3 
—~ DaFENDANTS—ReESPOXDUNTS. 


Hindu Law~Joint family —Partition— Forma 


separation need’ not be‘ proved—Specification in sales 
deed of shares of members, whether proof of separas- 


tion, 


We uphold ‘the: 
désres: of the lower Appellate: Court and - 
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In order to eètablish separation by membérs of 
a joint family, a plaintiff is not bound to prove 
formal separation accompanied by an apportion- 
ment of the family property. It is sufficient if he 
can prodiice evidence to satisfy the Court that the 
position of the various members was such that 
they could not have been living as members of a 

. joint family. [p, 845, col. 2.] 

It is by no means an unusual thing for members 
of a joint family, when acquiring. landed property 
by purchase, to’ cause to be specified in their 
-document of title the shares Which they would 
respectively take upon a partition, No clear 
inference in favour of separation or break, up of 
the joint family can be drawn from a transaction 
of this sort. [p. 847, col. 1.) 


First appeal from a deeision of the Subordi- 
pate Judge, Basti, dated the 29th June 1918. 
Mr. S. A. Haider, forthe Appellant. | ` 
` Messrs. J. M. Banerjsa and Lakshmi 
-Narain Tewart, for the Respondents. 
JUDGMENT, 
Piecorr, J—In this suit the question in 
issne was the jointness or separation amongst 
. the members of a eortain Hindu family, the 
‘dereendants of one Jeo Lal, This gentle- 
man had three sons, named Sital, Durga 
and Ohhutkan. Chhutkan had one son only, 
pared Sheo Mangal, and this man had a 
_- gon, named Kateshwar, This Kateshwar was 
married three times bnt died without male 
-,,0fispring. He left him surviving two 
.vwidows, named Dharam Raji and Jai Raji, 
“ The present suit was instituted by these 
two ladies jointly to resoyer possession of 
-spesified shares in .immovable property of 
various deseriptions, upon the plea that the 
property so speoitied formed the separate 
estate of Kateshwar from which his widows 
bad wrongfully been ousted by the male 
agnates. Musammat Dharam Raji died -after 
the irstitution of the sunit, but it haa .been 
sontinued by the remaining widow. Musammat 
"Jai Raji, who is the appellant in this'Court, 
Of the three sons.of Jeo Lal, all of whom 
had.died before the institution of this suit, 
one Sital had a son who is the _prinsipal 
defendant in ‘the ease, Bhagwat Prasad. 
Dorga had four sons. One of these is the 
defendant Ram Bali, The. remaining defend. 
ants, Sat Narain and Ram Lal altas Ghi- 
siwan, are respestively the grandson. and the 
son of other sons of the aforesaid Durga. 
Musammat Jai. Raji's saso is that, when’ she 
had gone in to bead- quarters to fight the 
mutation esse in respest cf her late husbard’s 
estate, Bhagwat Prasad and the other 
@efendants took possession of the bouse in 
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ar 
whieh she had previously been living, of 
all the lands whieh Kateshwar had been 
sultivating in severalty and all Kateshwar’s 
ssbares in the various Zemindari properties 
whieh hed belonged to him, The plaint 
does not say when “the joint family was 
_supposed to have broken up, the plaintiffs 


.sontenting themselves (as they were quite 


entitled to do) with pleading that Kateshwar 
Pande at the time of his death was living 
asa separated Hindu. We may note that 
he died in the month of May 1916, The 
defendants, no doubt, with a view to tying 
„the plaintiffs down to something definite, 
have put in evidensee the statement made 
by Musammat Dharam Raji, the plaintiff, 
who haa-sinee died, before the Mutation 
Court. That lady there alleged that the 
family had separated and some to a parti» 
.tion of the joint family property in the 
life-time of Sheo Mangal, the father of 
Kateshwar. The date of Sheo Mangal’s 
death is left uneertain, but he must have 
been dead at the timeof the exesution of 
;the deed printed at page 36 R,the date 
of whieh is the 7th of Auguat 1906. The 
defendants .in a suit of this sort start 
with a sertain presumption in their favour; 
but we.may readily admit that the pree 
sumption is not a very strong one in the 
"present case, beoause the relationship between 
Kateshwar and the nearest to him of the 
, defendante, namely, Bhagwat Prasad, is not 
JA very tear one. Nor do we consider that 
the plaintiff was bound to prove that a 
formal separation, asscompanied by an appor- 
_tionment of sush goods ‘or properties as it 
was desired to divide immediately and an 
ascertainment of shares in respest of other 
landed properties, took -plaee in any formal 
.manner or at any speoified date. The plaint- 
ff -oan suseecd if she. san produse avidence 
to satisfy .the Court that the position of 
Kateshwar and the defendants up to the 
time of the death of the first-named was 
such that they could not have been living as 
members of ,a*joint undivided family, The 
defendants have, however, re-infcreed sneh 
-presumption as may exist in their favour by 
a very sonsiderable body of evidenoe, The 
oral eyidenep includes statements by tenants 
who were -oultivating lands whieh, acoording 
.tothe defendants, are the property of the 
joint family; of the patwarts of villages 
‘in whish the family property is situated, 


— 


“on the side of the plaintiff there is praeti— 


-are not without signifisanee. 
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and of various neighbonrs or sonneetions by 
marriage of the parties. It is very little 
use discussing this evidence in detail, In 
a general way, it does go-to prove that, 
up to the time -of Kateshwar’s deatb, he 
and the defendants were regarded by persons 
in a position to know the fasts as living 
jointly together. Statements like that of the 
witness Socehit, that he sultivates a field 
belonging to Kateshwar, deseased, and to 
the defendants, that he has always paid 
the rent to Bhagwat Prasad, that he 
never at any time paid rent to Kateshwar 
‘We have been 
taken throngh tbis evideuse ‘in detail and 
mush of it has been subjested to criticism 
of various kinds, 


of the ‘Trial Court that this very son 
siderable-bady of oral evidense doss make ont, 
on the whole,‘a sage in-fayour of the joint- 


‘ness of the family which it would require 


some very definite and satisfactory evidense 
onthe other side to rebut. Of oral evidenaa 


“ sally none, beside her own statement and the 


deposition of Musammat Dharam Raji in the 


. Mutation Court whieh the other side has 


brought upon the. resord. Her brother 


Nageshar was examined on her behalf and - 


“ made eertain more or less vague and unsa- 


~ 


2 put to Bhawani 
in “various items of property 
“We may take it that the shares purporting 
"to be conveyed are those whieh that lady’s - 


-as a separated Hindu, 


tisfastory statements regarding the residenes 
of various members of the family. Ono 
Brij Natb, whose son was married to. a 


daughter of Kateshwar, says that he has ` 


known the family for about three years and 
that during that time Kateshwar was living 
This evidenee is of 
very little weight as against the oral 
evidence for the defendants. The plaintiff 
relies mainly on 


the inferences to be drawn from them, 


Narain, in favour of one Bhawani Baksh, 
By this dosument 


minor son Sat Narain, puryorts to` leste 
Baksh a number of shares 
in dispute, 


_INDIAN: OASES, 


evidential value, 


It seems suffisient for - 
‘os to say that we ooneur in the ‘opinion 


sertain dosuments and ` 
' the 3rd of January 1908 absolutely un- 
It may be as well to dissuss these in some ' 
’ little detail. At page Ad we havea lease 
of the 3rd of January 1908, purporting to ` 
‘‘be exeented by Musammat ‘Karamdani, the 
’ widow of the father of the fefendant Sat - 
` sale-deed printed at A 6. By this dosument 
Musammat Karamdani, © 
' asting for herself and as guardian of hèr ` 
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husband wonld hava taken ona partition of 
what the defendanta oall the joint family, 
property. Now, the mere exeention of a 
dosument of this sort has littls or no 
Any Hindu widow on 
bad terms for the time being with the 
male relatives of her late husband may set 
her name to a document of this eott, 
merély for the purpose of making herself 
unpleasant to the members of the family. 
If the lessee obtained actual and: effeetive 
possession under the lease, it would basome 
a signifioant sirsumstanse. that tha male 
members of the family ahould be allowing 
a fraction of the alleged joint family pro- 
perty to be dsalt with-in this way. Now, 


Bhawani Baksh was ealled as a witnoas. 


He turns ont to bethe brother of Musammat 
Karamdani and he dsposss positively that 
ke never obtained possession under the lease. 
He naya he was allowed for a time to 


‘manage a few bighas of sir land -whioh 


had been separately apportioned for pur- 
poses of enjoyment to the husband of his 
ostensible lessor, but that even this only 
lasted for a short time and that he cartainly 
never obtained possession over the shares 
in Zamindari property specified in his 
lease, .The statement of Bhawani Baksh 
has been eritisised before us and we have 
been asked to disbelieve him, mainly on 
the ground that the term of the lease 
having now expired the deponent had no 
interest in asserting. hia rights under. it, 
It does not follow that be had any interest 
in perjuring himself for the sake of the 
defendants, We sannot say that we see 
suffisient reason for disbelieving the witness 
and’in any ease the result of his evidenee, 
there being no direst sontradistion of it on 
behalf of the plaintiff, leaves the lease of 


supported by any evidenae that its terms 
were ever effestively in operation. There 
is, therefore, no resl importauee to be attashed 
to this item of evidenee.. The next edo- 
sument on whioh the plaintiff relies ie a 


ona Basbeha purports to sel] certain Zemin- 
dari ‘property to Bhagwat Prasad and to 
Ram Bali, defendants, and the feature of 
the dosument most insisted upon is that 
he sonyeys two shares to Bhagwat Prasad 
and one shara to Ram Bali, Bhagwat 
Prasad was examined about this transas, 


` seriously ill for three years 


+ 
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He says that Kateshwar had ‘been ` 
before his 


death and was in faet dying of phthisis. 
‘When spoken to about this proposed pur- 


tion, 


“share of land from Baeheha he said that 


he ‘had no partienlar interést in the matter 


' and did not wish his name to appear in 
“the sale- deed. “Bhagwat ‘Prasad, although 
“he does not express himself. very elearly, 


kad 


~ 


- representatives of the 


obviously means that this is the reason 
‘why the ‘spesifieation of shares was made 
out in this peculiar manner. Assuming, 
‘as the ‘witness wishés us to believe, that it 
was really a Joint family transastion, the 
three branehes of 
‘the family, namely, Bhagwat Prasad, Katesh- 
‘war “and “Ram “Bali, would be interested 
in the matter to the extent of one-third ’ 
each, if we take into sonsideration the 
shares that would fall to them on a partition, 
“As Bhagwat was acting for himself ard 


Kateshwar, and the latter had not wished ` 


to be assosiated in the transaction, he 
saused the doeument to be drafted in the 
manner in whish it was, Itis by no means 
an unusnal thing for members of a joint ` 


‘family, when acquiring landed property by 


purshase, to eause to ba speeified in their 
document of title the sbares whieh they 
would respeatively take upon a partition, 
Where this is not done the ordinary in- 
ferenee from the dceument, on the faee of 
it, would be that the vendees are taking 
in equal shares, and the members of the 
family may well think it eonvenient’ that ` 
such a presumption, where it is not in 
aesordance with the faste, should be rebutted 
by a specifisation of shares; no clear in- 
ference in favour of separation or ‘the 
break-up of the joint family ean be drawn 
from a transaction of this sort, Very 
Similar remarks apply to the dosument 
printed at AS; the manner in whish the 
parties were really dealing with the property ` 
is further illustrated by the fast, proved | 
by gooumentary evidenee printed at page 
R 56, that when it same to mutation of ` 
names Bhagwat Prasad and Ram Bali 
allowed themaelves to ba recorded as having ` 
acquired the property in equal shares, 
ignoring Kateshwar altogether. There is 
only one more dosument produeed by the 
plaintif on whieh her ease is strongly 
based and that is a sale-deed of tha year 
18059 Fasli, Aesording to this dosument 
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` strike us as being af all 
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~Bhagwat Prasad joins with Ram Bali and 
with Sri Nivas, the brother of Ram Bali, 


- who was then alive, in eonyeying to Sheo 


Mangal. the father of Kateshwar, a one- 
third share in sertain mortgagee rights, for 
a price whieh is stated at one third of the 
mortgage-money. The doaument nowhere 
says that payment of the oonsideration 
had passed from sheo Mangal to the osten- 
sible trausferors. The learned Subordinate 


' Jidge does Bhagwat Prasad something less 


than justise when he says that the latter 
was unable to explain this transaction when 
he was questioned about it. Thea truth 
seams to be, that Bhagwat Prasad bad 
forgotten all about itand was taken “by 
sirprise by the preduation of the document, 
His statement on the sabjest does not 
the kind of 
statement whieh a dishonest litigant would 


“have made, as sush a person would have 


some to Court primed with a oplansible 
explanation ona point of this sort. What 
Bhagwat Prasad is quite oertain abont 
is that no aonsideration passed from Sheo 
Mangal; that it was mere paper transastion 
intended as an asknowledgment' of the 
fant that the mortgage having been 
quired out of joint family funda, Sheéo 
Mangal was interested in the same and 
that the extent of his interest, in the event 
of a partition would amount to a one- 
third share. There is really no reason for not 
believing this explanation, Indeed, the learned 
Subordinate Judge has himself aceepted in 
substanee this very explanation, thongh 
he says that Bhagwat Prasad did not give 
it.’ A transaction of this ‘sort “would be 
very unlikely to take plaee if Sheo Mangal 


‘had actually separated from the rest of the 


family. ‘Assuming a separation to have 
taken plase, aesompanied by an apportion- 
ment of immoveable property, a division by 
metes and bounds of sueh immoveable prop. 
erty as it was desired to partition and 
an aseertainmeng of shares in respeet of 
Zamindari properties whieh the family 
‘desired to keep under joint management, 
it would not have been open to óne member 
‘of the family, after sueh ‘a transaction 
had been sompleted, to approach the others 
end elaim an interest’ to the extent of his 
‘rateable share in ‘a property which had 
‘not been dealt With at the time of the 
separation aud division, “Any sush- slain 


AB ` 
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. on his-part-would probably be met by the as- ~ lending business, :right up to the. 


_sertion that, inasmush as be had nob sdvansed | 
' it at the-time of the separation, he:had 
virtually admitted the partionlar mortgage 
in question fo be the separate self-aequired ` 
| property of the members ostensibly interested 
therein. On ‘the other’ hand it is quite - 
,eonseivable that such a dosument might 
' be executed as between members of a. 
_ joint family, merely in order that there 
might beslear evidenee in existense as .to 
„their respestiva rights in the event of 
„any future differense or separation, 
be -eonceded to the plaintiff that sueh a 
dosument might also quite soneeivably . be 
exeeuted ata moment when a separation of 
ithe family was taking plase; butif this 
"transaction of 1805 Fasli had taken plase as 
part of a formal separation and distribu- 
tion .0f asrets and spesifieation of shares 
' botween Sheo Mangal and the other.members 


Kateshwar’s death, on sush terms 
would expest them to do if they- -WE 


bers of a joint undivided family.. -Tt 


that have been made to the sontzi 
in our opinion, of- slight weight and. 


aB. to aall for detailed diseussion., 
‘satisfied that the 
below was.eorreet aud that this. suit | 
‘rightly dismissed. We dismiss the 
-aseordingly with sosts, including fees 


desision of the 


higher seale, 


It may ` 


Warsa, J.—I agrees, The .aase. 6 


‘meto lie within. sush a ‘small comp 
_lam not surprised that any one:v 


able to dsvote five hours to its di 


‘should find -himself too exhausted to t 


_ of the family,,one .would have expected to ` 


“find slear evidenee both oral and doeument:- 
ary of.eontemporaneous transastions to the 
“game purpose and .effeat. In the 
-abseneo of sush. evidences, 
possibla to treat the 
dosument as if it proved .an astual transfer 
„of property from Bhagwat Prasad, Ram 
Bali. and Sri Nivas to Sheo Mangal, whieh 
transfer. would no doubt (had it in fast 
' taken plase) be very diffioult to reconeile 
-with the existence ofa state of jointness 
' between the three at.the time, It seems 
to us, however, that there was no real 


it 


is im- 
exesution of this ` 


* * 


further interest in it. 
* N. H. 
Appeal disi 


‘transfer, . but merely a formal resognition © l 


„of an interest whish every one soneerned 
admitted ‘Sheo Mangal to .possess and, as 
-we.haye said,.such formal recognition is 
mot. ineonsistent with a state of jointness, 
“This ia really the whole of the evidense 
_for the . plaintiff, In the very .sarefal and 
„exhaustive argument whish bas been addres- 


sed. to us. in’ support of this -appeal we ` 


‚were taken through the defendants’ evidenee 
sand ‘here avid there a. point was made in 
favour of the plaintiif from, the wording-of 
_partionlar . portions of doeuments produeed 
“and relied upon by the other . side. 
,do - not. think it. nesessary to -diseuss these 
' matters in detail. It;is -guffisient „to. say 


„that there is a mass of doonmentary evis ` 


-dense tending .to prove that the défendants 
end ° -Kateshwar Pande were living .and 
garrying on Zemiidari business and money: 


We ` 
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RANHIT v, EMPEROR. 


ALLAHABAD HIGH COURT. 
ORIAINAI. Appgas No. 266 or 1921. 
Janusry 25, 1922. 
Present :~ Mr, Justisa Ryves. 
RAMHIT anc OTHsRS— Å COUSED— APPELLANTS 


: LETSUS 
‘ + EMPEROR—Bxsrospust. 

Evidence Act (Iof 1872), ss, 25, 2%, 830—Statement 
of accused to Police Officer, value of-—Confession— 
Property in possessson of accused long after dacoity 
and openly—Inference--Burden of proof—Accused 
making false statement—Inference of guilt, 


Ina case of dacvity a statement made by an 
accused to a Police Officer, at the time of the 
search of his house, that property would bs 
found in the possession of his co-accused, is not 
admissible in evidence against the accused making 
the s.atement nor is it admissible against his co- 
accused as proving their participation in the dacoity, 
[p $49, col. 2] 

A statement made by au accused to a Police 
Officer if it does not amount to a confession may, 
nevertheless, be used against him and more parti- 
cularly if the statement turns out to be false in the 
light of the other evidence in the case. Tf it 
amounts to a confession, then it must be excluded 
from evidence altogether under section 2F, but in 
either event it can only be used against the accused 
making the statement, [p 850, col 1] 


A statement made by one acoused person can 
only be used against another co-accused person if 
— oe of section 80 are applicable. p. 850, 
col, |, 

. The fact that a dupatia stolen in a dacoity was 
found some 40 days after the dacoity.in- the posses- 
‘sion of a person, not hidden away but openly worn, 
does not lead to the necessary inference that that 
person took part in the dacoity. [p. 50, col z.] 
_ it is for the prosecution to establish their case 
ud because an accused person loses his head or 
gets frightened and does not tell the truth, he 
‘cannot, on that account, be convicted, [p. 860, col 2,1 
e 3 
. Oriminal appeal from an order of the 
‘Sesond Additional Sessions Judge, Gorakh- 


(pur, 


‘ Mr. Shiva Frasad Sinha, for the Appel- 
‘lantsa, 

Mr, Sankar Saran (Government Pleader), 
for the Crown, 
_ JUDGMENT,—Thegs, Rambali, Rambit, 
Raghonandan and Jamuna were put on 
their trial before the learned Sessions Judge 
of Gorakhpur on a sharge of dasoity, He 
aequitted Raghunendan and Jamuna and 
wonvisted the remaining three and sentenesd 
them to five years’ rigorous imprisonment 
ean, They have appealed; Thegu an] 
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Ramhit, aseused”’, 
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* 


Rambali from jail and Rambit is represente 
ed by Counsel. The daeoity i# said to 
have taken plase on the night of the 8th 
of Jone 1921 at the houses of one Ohan- 
derbhan. COhanderbhan made a report in 
whieh he said he had identified three 
psra_ns whom he named and that a large 
number of other dasoits had robbed him. 
He gave three separate liste, at least, of 
property whieh he said had been looted, The 
persons named in the report were arrested 
and their houses searshed, but they wera 
released by the Polise and not sent up 
for trial as the asearsh of their housas 
producsd nothing snuapisious, It is not 
very elear how the Polise got on to the 
traek of the five persona who were ultimately 
put on their trisl, It appears, however, 
that Sub-Inspestor Sat Narain searched 
the house of Thegu on the 19th of July 
and took possession of a large quantity 
of property. A great numbe: of the 
artieles found in the possession of Thega 
have been identified by Ohanderbhan and 
other persons of the family. The number 


is so large that I də not think there ean 


bs any doubt as to his guilt. I think it 
more probable that he was the astual 
thief, rather than a ‘reosiver’, Thera re- 
mains the esse cf Rambali and Rambit. 
When the house of Thegu was being 
searebed the Sub-Inepestor says that Thega 
mentioned Rambali and Ramhit as persons 
in whose possession property would be 
found. in eonsequence of this information 
the houses of Rambali, and Rambit wera 
soarohed. Nothing sugpisions was found in 
the house of Ramhit bat Thegu appears 
to have indieated a dup:tta whieh Ramhit 
was wearing and said that it was part of 
the proeesds of the dasoity. The learned 
Jadge felt that there was some diffisulty 
about the admissibility of this statement, 
He sayr: “I think there ean ba little 


‘doubt, in view of the provisions of seation 


J37 of the Indian -Nvidenca Ast, that this 
statement of Thegu has a certain value 
both against himself and Rambali and 
The statement is not 
admissible in evidsnse againet Thegu him. 
self nor is it admissible againet Rambali 
or Rambhit a proving their parti. 
sipation in the dasoity, I think the 
learned -Sassions Jadge is worng in his 
interpretation of sestion 27 and in thig 
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,eonnestion I would gall -his attention to 
Emperor y, Kangal Mali (1). The statement 
made by Thegu to the Sub Inspestor amount“ 
ed fto,a sonfession or it did not, A 
statement made by an aseused to a Police 
Ofiser, if it does not amount to a aonfes- 
sion, may nevertheless be used against him 
and more partieularly 
made turns out to ba false in the 
of the other evidense in the oase, 


light 
If it 


. ` amounts to a. eonfession (whieh in my opi- 


nion it does not) then it must be exeluded 
from evidenee altogether under sestion 25, 
but, in either event, it oan only be used 
against Thegu bimself, A statement made 
by one acoused person san only be used 
against another so-asaused person if the 
provisions of sestion 30 are applisable. All 
really that the Snb-Inspector ought to 
haye been allowed to say was that, in 
-sonsequense of something Thegu said to 
him, he searshed the houses of Rambali 
and Ramhit and took possession of there 
articles, A gainst Ramhit the only admissible 
.evidense is the fast that on the 19th of 
July ho was wearing a dupatta whieh two 
witnesses, namely, Ohanderbhan and one of 
the women, identified with some eertainty. 
Obanderbhan says it was his and Musammat 
Pirthi sorroborates him. Another woman, 
it ia true, identified it as belonging to 
Ohanderbhan, but as she made three mis- 
takes about other artieles of elothing, her 
identification does not sarry much weight, 
The dupaita is not before me. I would 
eall the attention of the learned Sessions 
Judge to General Letter No. 1037-8-4 of 
1921. . This certainly was snuehan exhibit 
as would prove of material aid to the 
High Oourt in reashing a sorrset decision 
in this ease, There was nothing suggested 
in the reeord or in the judgment to 
indieate that there was anything peeuliar 
‘about this dupatta whieh would make its 
identifieation easy or probable. Therefore, 
I am not so sonyvineed that this iden- 
tifeation is correct that Ie would base the 
eonviation for dasoity upon it, but, apart 
from that, it seems fo me that even if it 
be granted.that this dupatia was stolen in 
the dasoity, the fast {that it was fonnd 


i 26 Iud, Oas. : 161; 41 Q, 691; 15 Or, Le dy 
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if the statemant. 
“ geauged person loses 


. Rambit. 


more doubtful, In 


‘think it- is partienlarly likely. 


. ` 
t 

~- --- [1922 

e > ‘a ™ sms 


some 40 days afterwards inthe possession 
of Rambit, not hidden away be -it noted 
but actually openly worn, would not lead 
to the necessary inference that Rawhit 
took part in the dasoity, I am not sure 
even if it wonld be suffisient evidence to © 
sonviet him under sestion 411 mush lesa ` 
seation 412 of the Indian Penal Oude, It - 


‘is true that, Ramhit has not been able to 


convines the Court of how it came into 
his possession. but if is for the prosecution 
to establish their sase and, beesauees an 
his head or gets 
frightened and does not. tell the truth, he 
cannot, on that aecount, be sonvieted, The 
learned Judge says that there is nothing 
to show that Thegu had any enmity against 
It seems to me quite possible 
that Thegu waa a great friend of Ramhit 
and gave him as a present this head-drees 
which Ramhit was pleased to wear. In 
my opinion the Assessors took a eorreet 
view. of the evidence in bis ease. - Coming 
row to the sase of Rambali, I ‘think it ja 
sufisiont to anote the reasons given by 
the learned Sessiona Judge who sonvieted 
him, as euffiisient ground for asquitting him. 
He says: “The oases of Rambali and, , to 
a’ greater’ dégrée, of Rambit, ara deeidedly 
Rambal’ 5 possession 
there were found only a woman's. dhoti. 


'a piese of square eloth or jharan and a pieee 


of long oloth and a piese of muslin, 
These are artisles whieh he might perhaps 
have owned himself, although I do not 
They ‘are 
fairly well identified, but apart from the dhoti- 
they are not articles which admit of very 
sertain identifieation. Nonetheless, in view 


-of the identifieation and of the way whieh 


these articles were trased to Rambali’s 
possession, I find it diffisult to rejest. tha 
prosesution ease against him.” The learned 
Sessions Judge has shown that these are 
not sueh things as would be easily iden- 
tifiable and they might well have belonged 
to Rambali. As to the identifisation, ha 
says: ‘they are fairly well identified.” 
They are identified to hia satisfaction or 
they were not, I take it that he would not 
have been satisfied with the identification if 
it stood alone, for he goes on to aay: “in 
view of the way in whieh these artielea 
were traced to Rambali’s possession, I find 
it difieult to rejest the ‘proseeution ease 
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against him." -In - other words, he brings 
in aid the statement whish he allowed Sat: 
Narain, Sub-Inspsstor, to depose to as having 
bsen made to him by Thegu aceused. In 
my opinion that statement eannot be used 
against Rambali, The result is, that I 
dismiss ‘the appeal of Thegu. I allow the 
appeald of Ramhit and Rambali, asquit them 
of the offense of -whish they have been 
sonvisted, and direst that they “be released, 

JP 


Bene na aana, 


OALCUTTA HIGH COURT. 
Ortminat Revision No, 587 ov 1921, 
January 19, 1922, 
‘Present:—Mr, Justios Walmaley and 

Mr, Justioe Suhrawardy. 

' SAMAD ALI AND anotoer—-I'iest Parry 

— PETITIONE 38 ; 

À < ~ Yersus 

ABDUL MAJID AND orerrs—Sszoonn Party 
—Opposire PARTIE}, 

Criminal Procedure Code (Act V of 1898), s, 145 
Irregular proceeding-—Property attached—-Proceeding 
. dropped—Subsequent delivery of property on petition 
of opposite party, legality of. 


A. land was attached under section 145 (4) of the 
Criminal Procedure Code, After several adjourn- 
ments, the Magistrate holding the proceedings 
refused to give further time to the first party and 
recorded the order; “Proceedings stopped; File.” 
Onthe same day a petition was put in by the 
second party andthe Magistrate passed on it an 
order: “Heard the parties: examined the docu. 
ments.’ The first party have failed to prove their 
‘possession and case though repeated opportunity 
was granted, Second party will remain in posses. 
sion”: 

Held, that the procedure was irregular and that 
as the land had been attached under clause (4) some 
‘farther order than merely dropping the proceeding 
was necessary; p. 862, col, 2.] 


Held, also, that possession ongh not to have been 
awarded to the second party merely because the 
oT party had failed to prove its case, [p. 852, col, 

t 

Rale, 

FAOTS appear from the judgment, 

Babu Suresh Chandra Talukdar (with him, 
Babu Bantim Ohandra Banerjee), for the Peti- 
tioners,— This matter arises out of a pro- 
eeoding under sestion 145 of the Oode of 
Oriminal Proeedure, The land was attached 
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under tha section in danusry 1921. On June 
22nd the Magistrate, rejeating our petition 
for time, stopped the proseedings.- On the 
same day,on the application of the second 
party, ordered that we having failed ‘to 
substantiate our ease the other side were 
to remain in possession, My submission is 
that the prossedings are entirely ulira vires, 
The Magistrate had no jurisdistion to 
award possession to the sesond party with- 
cut resording any evidenesa, The proseed- 
ings have bean vitiated by gross irregularity, 
My next submission is that the Magistrate 
having ones dropped the proesedings bea 
same functus oficio and was not sompetent 
to re-open them on the application of the 
gesond party. l 

Babu Santosh Kumar Basu, for the Opposite 
Parties,—-The proseedings are regular, 
The Magistrate was sompetent to give 
possession to the sesond party after examine 
ing their dosuments, They had been 
given suffisient opportunities to make ont 
their ease, whieh they sould not do. I 
submit the Magistrate did not aet without 
jurisdiction. ; 

Babu Suresh Ohandra Talukdar, replied 
briefly, 


JUDGMENT, 

WarysieY, J.—This Rule arises out of 
proceedings taken under seetion 145, Ori- 
minal Prosedure Oode, 

In January a proceeding was drawn up 
in the usual terms andthe land was at- 
tached under slanse (4). After several ad. 
journments, on June 22nd the learned Magis. 
trate refused to give further time to the 
first party, and reeorded the order, “pro- 
eeedings stopped: File.” That is very 
is, However, we are not oalled 
on to interpret the meaning of sush an 
order for on the same day, a petition was 
pat in by the second party and the learn- 
ed Magistrate wrote on ib this order:— 
“Aeard the parties: examined the .doen- 
ments, The firsts party have failed to 
prove their possession and sase, though 
repeated opportunity was granted, second 
party will remain in possession,” Then 
he gave the petitioners time to move this 
Court, and on July lith this Rule was 
obtained and on- July 13th he ordered that 
the land should remain-under attashment 
ponding disposal of this Rule. 
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The prtosedure is 
undoubtedly open to. 
drop the proeeeding if he thought that 
éiz6umstanees rendered them ownneoerrary, 
but as the land bad been attashed under 
elavee (4), some forther order was necessary; 
But it is the sseord order to whieh 
objestion is taken, The Magistrate appears 
fo have reopened the proeeedings at the 
inetance’ of the second party, and ther, 
forgetting about the attachment, he awarded 
pestersion to the seeond partyas the party 
in possession merely beeause the first party 
bad failed to prove its ease. In doing 
s0, I think be was clearly wrong, In the 
first place, having dropped prceeedings 
he ought not to have re opened them, ard, 
Eecondly, assuming that he had jurisdiction. 
to go cn with the onee without a fresh 
proseedizg, he ought to have put the 
parties cn the same footing instead of 
awarding poteession to the resond party 
Keeaute the first party had failed to prove 
its sace, 

I tbink we should set aside both the 
orders of Jure 22nd, ard direet ibe Magis 
trate to take up the care at the point 
whieh it had reashed on the morning of 
June 22nd ard to: dirpoee of if aesording 
to law. 

Let the record be sent: down at once. 

' Sunkawarvy, J.—I agreg, 

J. P, 


irregular, It was 
tbe Magistrate to 


Order set aside. 


ALLAHABAD HIGH COURT. 
CuiMinaL Ruvieton Ne, 737 cr 1681, 
February 15, 1122, 
Preeenti—Mr. Justices Geko Preead ard 
Mr, Justiee Sivart, 
‘LACHOHI RAM— Apriicart 
CETEUS 


EMPEROR— 
Fubiic. Gambling Act (JIL ef 18€%), ss. 1, 2— 
UOcmmen gaming heuse”, keegirg oj- Conviction, ukhen 
susteincbleme" lusts uments cj Gaining,” meaning of. 


a 
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Tnstruments of gaining include articles used as’ 
a means or appurtenance of, or for the purpose of 
carrying on or fecilitating gaming. [p. +57, col. 2.] 

The words “common gaming house” do not mean 
simply a house in which instrumenta of gaming are 
kept ot used for the purpose of carrying on or 
facilitating gaming [p, “AA, col 2. 

Before convicting a person found in possession 
of instruments of gaming for keeping a “common 
gaming house” it must be established that the 
owner or occupier takes a fixed commission which 
is irrespective of the result of the gaming, or, at 
the outside, that he manipulates the conditions 
in such a manner that he cannot possibly lose, 
[p. £58, col, 1.] ; 

Oriminal revision from an order of the 
Additional Sessions Judge, Meerut. 

Mr, Nehal Ohand, for the Applisant. 

Mr. R. Malcomson, (Assistant Government 
Advoeate), for the Orown. 

JUDGMENT.— The deeision of this revi- 
sion bas been referred to this Bensh. The 
fasts are as follows. Lasbobi Raw, appli- 
cant, occupies a shop in Mozaffarnagar sity. 
The Superintendent of Poliee, on information 
recejved, raided the shop on the 15th -of 
Ostober 1921, He found therein a book of 
tickets in a red sover and a orah box, On 
the faete, we are satisfied that the tieke(s 
sontained in the bock were being used as 
forms of memoranda on whieh to resord 
wagerr. Jt ia elear that wagerirg was aetually 
in progress. .The event on whieh the wager. 
ing took place. was the determination of the 
last digit axthe last two digits in the average 
prise at which a ehest of opium might be 
sold in the Government sales during a eertain 
pericd, This isa form of wagering whieh is 
common in eertain towns in this Provines, 
The question which we have to ‘sonsider is 
whether, upon there faste, the applicant has 
been rightly convisted under -sestion 3 of 
the Gambling Act for keeping a sommon 
gaming house, The tiekets in question and 
the eash-box are instruments of gaming as 
they were used for the purpose of earrying 
on gaming. So the shop of the applicant was 
oertainly a bouss in whioh instruments of 
gaming were kept and ured, but we have to 
see whetkLer they were kept or need for “the 
prcfit or gain” of the applieant “whether by 
way of oharge for the use of sush house,,.,,., 
or otherwise howsoever,” and, unless this ig 
ertablished, the scnvisticn must fail, The 
Magistrate has stated that the ‘applicant 
charged sommission from those persons who 
mace enecessftul wogers, but there is no 
evidenso to eupport that assertion, ft 
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®ppears clear to us that the appiieant was 
what is known asa bsokemaker and that he 
laid wagers with porsons using the establish 

ment, Ifhe won he took their money, if 
he lost he paid them at the odds agreed on. 
Bat-ean it be said that the tiekata and the 
sash.box were kept or used for his profit 
or gain? They wore usedin furtheranes 
of his business—=stherwiss they would not 
ba instruments of gaming—batin the nselves 
they sould not be said to be used for his profit 
or gain. In order to sustain the eouvistion, 
the words “for tke profit or gain of” would 
have to ba read as nieaniog, for the purpose 
of earrying on the gaming. Bat they san- 
not be read in that way as sush an interpre- 
tation would maka the words a moaning- 
less redundaney. Instruments of gaming 
inslude artisles usad asa means or appur- 
tenanee of, or for the purposes of earvying on 
or facilitating gaming. Wa eannot interpret 
the words “common gaming housg” to mean 
a house in whish artioles used as a maansa or 
appurtenanse of, or for the purpose of sarry- 
ing on or facilitating gaming, are kept or 
used for the the purpose of sarrying on cr 
fasilitating gaming. This is simple repet- 
tion. And, farther, thea moaning of the 
‘words "for the profit or gain of the person 
s... Owning sush house” is indisated by the 
sucsseding words ‘by way of charge for the 
‘ase of sueh-house.,,..,,0r otherwisa howao- 
evar.’ The deéfinition of a asmmon gaming 
house, in our opinion, is not materially 
different under the new Ast from what it was 
under the old Ast, with the exssption that 
it is no longer neseisarg as an ingredient of 
the offense to establish plsying by eard», 
dies, gaming tab'es or other artieles af 
that nature. Bat the essential element 
remains. It muat be established that the 
owner or oosupior takes a fized eommission 
whieh is irrespeelive of the result of the gam- 
ing, or, at the outside, that he manipulates the 
sonditions in such a manner that he cannot 
possibly lose, Here therais no evidense of 
sommission having been taken and there is 
no evidense a3 to how tha wagsrs were 
made, There was no gharge for the use of 
the house. If it had bsen established, as 
was suggested by the learned Magistrate, 
that the applisant had dedasted sommissinn 
from the winnsors to an extent whish wonld 
invariably give him a profit, or if it had basn 
established that he sharged for the usa of his 
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pramises, he eould bhava heen legally eon- 
Visted under the new Aet for keaping a 
eommon gimiog house, even althdugh the 
instruments of gaming were only the 
eash-box in whieh the monsy was kept 
and the forms upon whieh the wagers 
ware resorded, Bat, as the ease stands, no 
offsuse has been aommittsd. Wo, therefore, 
allow the aoplisation and set aside the esa- 
vistion, The applisant is already on bail. 


“His bail-bond will be eanaalled, 


J. P. 
Application allowed, 


MADRAS HIGH COURT. 
ORIMINAL Reviston Oase No. 258 or 1921, 
November 4, 1921, 

Present :—Mr, Justiss Kumarasawmi 
Sastri, 

ADAIKKAN AND OTHER jee PETITIONERS 
versus 
MAGLAKARUPPAN AND anoraes— 


RESPONDENTE, 

Griminal Procedure Gode (Act V of 1898), s. 145, 
proceedings under—Decumentary evidence of title, 
whether can be relied on, to corroborate oval evidence 
as to possession, 


In proceedings under section 143, Criminal Pro. 
cedure Code, a Magistrate is entitled to rely on 
the documentary evidence as to title, to corroborate 
the oral evidence as to possession p, 85t, col, °.) 

Kali Kristo Thikur v. Golam Ali Chowdhry, 7 0, 
46;4Shome L R 119; 8 J. L, B, 245;8 Ind, Dac. 
(x. 5.1 579, followed, 

Patition, under seotion 107 of the Govern. 
mentof India As‘, praying the High Oourt 
to ravise the order of tha Sab- Divisional 
Magistrate, Davakottai, in Misedllaneouy 
Case No. 16 of 1920. 

Mr. V. Bamasvamy Iyer, for the Petitionars 

Mr. K, 8. Jayarama Iyer, for the Raspond. 


ents, . 


ORDER, —L cannot help remarking that 
the order of the Magistrate might haya 
been mush sleayr. The Magistrate in 
piragranh 5 thinks that sounter patition org 
ware alloved to bə in possession from the 
date of tha deerea in 19,7 till delivery of 
possession was given in 1916 by Exhibit 
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B. This wonld imply that the opposite 
side got possession afterwards, but the 
Magistrate says lower down that he was 
not satisfied that the desree-holder was 
in possession subsequent tothe delivery in 
1916, He thinks the oral eyidense on both 
sides is not. very trustworthy, but having 
sonsidered. the svidenee on both sides and 
the dosumentary evidence afforded by the 


deeree order for possession ard kist reseipts. ` 


he thinks the version of No, 1 party: as 
to. possession. was more probable. 

A great deal has been made of the 
halting opinion of the Magistrate, and it 
is argued that the ease is one under gestion 
146 of the Code of Criminal Procedura, 
the Magistrate not being able to find who 
is in possession. 

The Magistrate is entitled to rely on 
the doeumentary eyidenoe as to title, to 
sorroborate the oral evidense aa to possession. 
Kali Krisio Thakur v, Golam Ali Cowhdhry 
(1), snd, reading the judgment as a whole, 
I think what the Magistrate means is 
that, though the oral evidenee is unsatis- 
fastory, ard had it stocd alone, would nct 
afford a basis of deeision as to who was 
in possession, the desumentary evidence 
supports the svidense of No.1 party and 
makes it mcre prokable that it was in 
possession, 

I do net think that I` san in revision 
say that the Magistrate had ro materials 
for arriving at the conclusion. 


_ The petition fails and is — 


“MO, 
J, P. 


Petition dismissed. — 


(1) 7 O. 46; 4 Shome L, 


R#119; 8 O. L. R. 245; 3 
Ind, Dec. (N, 8.) 579, 
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ALLAHABAD HIGH COURT. 
Caminar Revision No. 41 op 1922. ` 
February 17, 1922. 
Present:—Mr. Justise Ry ves. 
HANUMAN AND orHers—AccusEp—~ 
Å PPLIOARTS 
versus 


EMPEROR—Opposire Pasty, 
Criminal Procedure Oode (Act V of 1898), 9s. 288, 
‘425——-Penal Code (Act XLV of 18€0); ss. 147, 823— 
Conviction under s. 147, whether can be altered to ona 
under s. 328 — Appellate Court, power of. 


Where more than five — are’ charged under 
section 147, Indian Penal Code, 'andion appeal only 
four are found guilty and the rest are acquitted the 
Appellate Court has power to alter the con- . 
viction from one under section 147, Indian Penal 
Code, to one under section 822, Indian Penal Code. 


Criminal revision from an order of the 
Sessions Judge, Banda. 


Mr. K.N, Laghats, for the Applisants. _ 

Mr. R. Malcomson, (Assistant Government 
Advoeate), for the Crown. 

JUDGMBENT.—Fourteen men were jui 
on their trial before a Maigetrato of the 
First Olats on the following eharge:—' That 
you on the 15th dey of August 1921 at 
4 p,m. all sommitted a riot upon Daco 
at...........the oommon intention of your 
unlawfol acrambly being to assault Daoo, 
and if was in pureuance of this sommcn 
objest that ycu all moved in a kody and 
did eanes bodily irjary to Daoo and 
tlereby committed an effense punishable 
under seeticn 147 of the Irdian Penal 
Ccde.” The Magistrate eonvisted sll the 
pocused and rentensed them to verious 
terms of imprisonment and fine. They 
appealed. Now, there was no question that 
Daco had been assaulted by some ore. 
The medical eviderce proved that, Acgord- 


-ing to his evidenee all fourteen men tock 


part in beating him. He was ecrrcborat. 
ed also by his son who eame up while 
the beating wes going on and ‘deposed 
to the rame effest. The learned Sessions 
Judge, however, cn appeal, thought that, 
having regard to tke emall amcunt of 
injury actually reseived by Daco,- he had 
exaggerated the number of persons who 
had beaten him. Now, one of.the witnesses 
called was Purna, a Chankidar, to whom 
Daco bad made a statement shortly after 
the osourrence, Jn eross-examination Purng 
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admitted’ that Daco had told him that 
the persons who had benten him were 

agannath, Hanuman, Masua and Bodhan. 
` Acting on this evidenss, the lsarnad Sas- 
sions Judge asquitted the other ten assnsed 
but eonfrmed the eonvistion of these four, 
holding that it was proved to his satisfastion: 
that these four eombined together in beat- 
ing“ Daoo. -But, as there were only four, 
he alterad the .sonvistion to. one under 
sestion 323, and he redused the sentense 
of impriaonment. . In. revision - bafore me 
it is argued that, having regard to sestion 
238, Criminal “Prosedure Oode, and eertian 
rulings of the Oaleutta High Court, it was 
not open to the Iearned Judge, on appeal 
to alter the eonvietion from one urdoar 
sestion 147 to one under sastion 323, I 
am not prepared to assept this oontontion. 
The Jadga has found as a faat that these 
four men and not fourteen sombined in 
a` joint assault on Daoo. Whether sestion 
147 is applieable or not dapsnds on the 
numbar of parscns sonsarned. Ssation 149 
i3 not in question, I think there is no 
forces in the otter grounds raised and, 
therefore, rejeat the apoliestion. 

‘J, P, 

— Application rejected, 





i OALOUTTA H. GH COURT. 
OAtMINAL Revison No. 302 cr 1921, 
May 25, 1921, 
Present: — Mr. Justise Taunon and 
Mr, Justice Suhrawardy, 
QOGAN HOWLADAR—Peritioxzr 
versus j 

KARIMADDI CHAWKIDAB ARD OTAER]— 


Opposite Parry, 
Oriminal Procedure Code (Act V of 1878), s. 145— 
Final order—No evidence on record, 


‘A final order ina proceeding under section 145, 
Criminal Procedure Code, made by the Trial Magis. 
trate on basis of a local enquiry of which there 
is no note or memorandum, is an order based upon 
no evidence and as such cannot be sustained. 

Oriminal revision against -an ordez of 
the Sub Divisional Magistrate, Bagerhaf, 
dated the 16th Mareh 1921. 

Babu Hemendra Ohandra Sen for Babu 
Bhujanga Bhusan Mulheries, for the Peti. 
boner, 
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` Babu Santosh Kumar Bose, for the Opposite 
Party. 

JUDGMENT.—~In this ease proseedings 
under sestion 145 of the Code of Criminal 
Proeedure were initiated in raspest of a traet 
some 48 bigkas. The 
final order has been made by the Trial Magis- 
trate on the basis of a losal enquiry of whieh 
we have no note or memorandum, and on 
the basie,further,of a jadgment in a ease made 
under seation 448, [ndianPenal Code, instituted 
on the somplairt of one Sajoo Bibi, the wife of 
Hasnuddi, against Karimaddi Ohaukidar 
and Dholai Howladar who appear to ba 
members of the second party. The final 
order is thus if appears based upon no evi- 
dense and must, therefore, beset aside. The 
proesedings will now be re-opened at the 
stage reashed on the 10th February 1921 
and the matter heard and disposed of in 
assordanee with law. 

The Sub Divisional Magistrate who made 
the nal order, we learo from the explana- 
tion submitted by the Distriet Magistrate, 
has been transferred from thse Sub division 
in question, Thera is nothing, therefore, to 
prevent the farther trial now dirested from 
taking plase in the Court of the offisor 
now holding the position of the Suab-Division- 
al Magistrate. 

J. P. & X. H, 
Rule made absolute. 


a 


.ALLAHABAD HIGH COURT. 
Oaiminat Revision No, 647 or 1921 
Jannary 6, 1922, 
Presené:—Mr, Justies Stuart, 
RAM RATAN -— APPLICANT 
i * versus 
EMPEROR —RESPONDENT, 
Works of Defence Act (VII of 1903)—~Platform in 
ewtstence in Oantonment area for 80 years Demolition 
~-Acquiescence, 


es a 
A Cantonment authority which has acquiesced in 


‘the existence of a platform for over 30- years 
‘in the Cantonment area, 


cannot ke permitted to 
*demolish it. ~ i - i 
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. The Wérks of Defence Act, 1908, does not autho. l 


rise the demolition of a platform only three feet high, 


Criminal revision from an order of the 
Sessions Judge, Agra. 

Mr. Narain Prasad Asthana, for the Appli- 
eant. 
| Mr, R. Malcomson, (Assistant. Government 
Advoeate’, for the Orown. l 

JUDGMENT.— The first point to deside 
is the age of the platform, The dosumen- 
tary evidéense shows that it was in existence 
in 1802 and I see no reason to disbelieve 
the oral evidence that it has been in exist- 
ence for thirty years before the date of the 
sase. The Centonment authorities having 
gequisssed in its existenee for that period 
cannot be permitted to demolish it now. 
The Magistrate bas made a referense to the 
Defense Zone. Act V.I of 1903 does not 
afford any authority for demolition of the 
platform and,in any siroumstanees, as it is 
only about three feet high, its existence 
eannot be sonsidered a danger to the deferee 
of Agra. 1 set aside the sonvistion and 
sentenee aseordingly, ` The fine, if paid, will 
be refunded, 

J. P, Conviction sek aside, 


PATNA HIGH COURT. 
CriminaL Rev:sion No. 35 or 1922, 
February 16, 1922. 

Fresent :——Mr, Justice Jwala Prasad. 
NANDKISHORE SAO AND craxres— 
Ist Pari y— PETITION#KS 
versus 
BIKAN SINGH inp AKOTHER—2ND Piarry— 


Orpceite Pasty, 
Criminal Procedure Code (Act V of 1898), ss. 144, 
145-——Dispute as to possession— Proper proceedings— 
Rent-decree, evidential value of, 


A rent-decree passed against a person is to some 
extent evidence of possession in favour of that 
perron, but if is not conclusive against one who 
was nota party to it fp sh , col : | 

A Mapistrate does not act *without jurisdiction 
if, in 8 proceeding under section .4, (riming] 
Procedure Code, he pastes an order on the strength 
of such a rent-decree when a breach of the 

peace isimminent. But betore making the order 
` final, however, he should convert the proceedings 
into one under section +45, fcr in all cases, unless 
where the possession has already been determined 
by a Civil Court, or is undisputed, the proper pro. 
cedure for & Magistrate to adopt is to convert a 
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proceeding under section 144 into seotion JAK and. 
determine the issue of possession once for all so 
as not to leave occasion for further dispute. [p. 867, 
cols - & 2 | i 

Bukan Bingh v. Prayag Singh, 57 Ind. Cas. 95; 1 
PLL. T 8:20, P LR Pato #6; (1920 tat. 124; 
2! Or, L, J. 675 and Gouri Dutt v, Gobind Singh, 58. 
Ind, Cas, §29;:1 P. L. T, 34; 20 Cr, L. J. B49, relied 
on. . : l 


Oriminal revision against an order of the 
Sub-Divisional . Magistrate of ‘Madhupurs, 
dated the 18th January 1422, 

Mr. G, O. Pal, for the Petitioners, . 

Messere, Jayaswal-and J,-N. Sen Gupta, 

for the Opposite Party. 
- JUDGMENT.—The 2nd party bas eome 
to this Court as aggrieved by an order of 
the Magistrate passed under seetion 144 
of the Code of Criminal Prosedure on the 
2nd of January 1922, whioh was made 
abeclute on the 18th of Jannary. 

The Mogistrate’s order was passed upon 
8 Police report, dated the 18th Desember 
19.1, whiéh showed that there was an 
imminent danger to a breaeh of the pesse 
on aseount of the 2nd party elaiming 
possession of the land in dispute whieh, 
aeeording to the investigation of the Polies, 
was fonnd to be in possession of the lat 
party, Both parties gave evidenee with 
respest to their respective elaimm of possea- 
sion over the land in dispute before the 
Poliee, The sub-lnspeetor aeeepted the 
evidence of the Ist party and: rejeeted 
that of the znd party on ‘two prineipal 
grounds; (1) that against the Ist party 
ihe landlord obtained a rent-deeree on tke 
l4th of January 1520 for the yeara 1324 
io 1847, with reepect ito the lard in 
questicn, ard (2) that ont of the witnesses 
examired on bebkalf of the £nd party ore 
of them, Bako Lall, gave ont that tke 
disputed Jard was eultivated by Bhikham 


. Singh, (P) tke Ist party, and that he hed 


planted: Kurthi this year. Asseptirg the 
report of the Polise, the Magistrate issued 
an «parte order under ‘elanee (2) of 
sestion 144 cf tte Ccde of Criminal Pro. 
tccure. The Z1d party- cbjeeted to etbig 
ocer ty neare cf a petition, It war 
alleged that the rent-deexce relied upon 
by the lst party was a collusive one, and 
they not being party to it were not buond 
by it. At tke hearing ot the easeon tke 
18th Janvsry both parties seensed the 
lardlord. (Tie Darbharga Raj) of haying 
colluded with the other party, It wag 


a 
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diffiinlt for the Oourt to determine this 
point. The Magistrate observed: “It is 
quite possible that the eollusion of; the 
* Raj adyaueed by both parties is now in 
favour ofthe 2nd party.” The Magistrate 
relies upon the rent desres as being a 
prima facie evidense of possession in favour 
of the lst party. The rent-desree is to 
some extent ev dsnee under restion 8 of 
the Indian Byidenee Act as.to the landlord 
having recognized the holding as being in 
possession of the Ist party: but that 
evidense is not esonelusive as against the 
2nd party. it does not stand on the same 
footing as the delivery of posse:sion given 
by a Civil Court or a deeres awarding 
possession by a Uivil Oourt. Thesa have 
been held to be snffisient to entitle a 
Magistrate to pasa an order under sestion 144 
of the Oode of Oriminal Prosedure, in- 
asmach as the Oivil Oourt delivery of 
possession pata to an end any dispute as 
to possession of immoveable property whieh 
alone ean be the subjest-matter of an 
enquiry under section 145 of the Code, 
In sueh a ease it has been held that 


action under section 144 is appropriate and ` 
the Magistrate is not requi.ed to initiate - 


proceedings under seetion 145 of the Code: 
Vide Suran Singh v. Prayag Singh ` (1), 
The possession delivered by a Civil Court 
may, uncer certain eirsumatanees, also operate 
against the persons not parties to the 
Oivil Court. desree as has been held in 
the ease of Gouri Dutt v, Gobind Singh (2), 
It is, however, doubtful whether a mere 
rent-deeree obtained by a landlord will 
bind one who is not a party to it so as 
to hold that possession was either deter. 
mined by a Civil Oourt or was undisputed, 
Therefore, the rent deeree in the present 
ease itself is not a eonelusive proof of 
possession in the favour of the lst party, 
The possession was disputed before the 
Polios and, as observed above, both parties 
‘addused evidence in support of their respaa- 
tive slaim to possession, The Sab-Inepsetor 
relied upon the evidenes of a witness on 
behalf of the Ist party, named Baba Lali, (P) 


(1) 67 Ind. Cas 95;1 P. L T.81; 20. PLR, 
(Pat ) «5; 1920 Pat. i24; 21 Or. I J. 575, 

(2) 53 Ind, Cas. 829; 1 P. L, T. 44; 20 Cr. L, J. 
829. 
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who proved that the land in question was 
oultiva.ed by the lət party and some 
orop was also grown, This was, thérefore, 
an additional eyidense ani putting this 
alongside tha ren: deeree, the Sub. 
Inapatoor was of opivizn that the evidanea 
of possession wag consiusive, Based upon 
that report the Magistrate thought that 
there was a prima facie ease of actual 
possession in favour of the Ist party and 
sonsequently he issued an order under 
sastion 144 of the Oode of Criminal Pro. 
cedure. in tha siroumstaness of the sase, 
it may be that the order of the Magis. 
trate of the 2ad of January was good in. 
asmush as if was pasied with a view to 
prevent a brəseh of the peaes whieh was 
then imminent. The more appropriate 
action, however, would have beon for the 
Magiatra‘e, after hearing the parties on 
the 18th of January, to sonvert his order 
under seotion 144 into a prosseding under 
sastion 145 of the Oode so as to ongea for 
all determine the right of the scontending 
parties to the possession of the land in 
question, The order of the 2nd of January 
aonfirmed on the t8th January will expire 
in about two weeks, and one sannot be 
sure that the order of the Magistrate has 
been so effestive as to safeguard the 
pablis piase and that the dispute between 
the parties will not reour. The Magistrate 
may then be driven to the nesessity of 
adopting suseessiva prosesdings under 
section 144, whieh has baen sondemned hy 
this Court, A proaseding at the initial 
stage on the 1&th of January under sga- 
tion 145 would have, as observed above, 
onee for all settled the dispute between 
tae parties and pot to an end any danger 
to a breaeh of the pease. I, therefore, do 
not go so far as to hold, in the sireum- 
stances of the present oase, that the order 
of the Magistrate of the 2nd of January 
1922 was without jorisdietion, Oertainly, 
I think that the Magistrate will, in ease 
of any future danger to a breash of the 
pease, adopt she more tffsetive ‘measure by 
institating a proeeeding under seetion 
145 of the Oode, treating the effect of 
hia crder of the 2nd of January upon the 
possession of dhe parties as not affeeting the 
olaim of the Zod party. In other words, the 
enquiry as to possession, in oase of the Magis- 
trate’s adopting a proseeding under seetion 
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154 .in future, will be of a date antorior 
to the 2nd of January 1922. ' 
A: .. Order accordingly. ` 





‘ALLAHABAD HIGH COURT. 
Criminat Revision No, 688 or 1921, 
January 18; 1922, 

‘|. Present: —Mr, Justiee Gokul Prasad 
= and Mr, Justise Stuart. 
EMPEROR—Pkrosecoror 
i i ‘ Versus 
SHEO DARSHAN SINGH— 
Opposite Party. — 

Criminal Procedure Code (Act F of 1898); s. 489, 
cl. (4)-—High Court, power of, in revision—Acquittal 
how can be converted into conviction—Murder, offence 
of, what is. : : ? 


- When death is caused by an act which thas been 


done with the intention of causing bodily-injury and: 


the bodily injury intended to be inflicted is suffi. 
cient in the ordinary course of nature to cause 
death, the offence is murder, [p, 858, col. 2; p. 859, 


col, 1] , - 
A High Court cannot in revision convert a 


finding of acquittal into one of conviction; the only 
way in which this can be done is by an appeal 
by the Government against the acquittal but it 
can enhance a sentence passed under any section 
of the Penal Code. [p. 859, col, 1.] 


- Oriminal revision frcm an order of the 
Additional Sessions Jctdge, Oawnpore at 
Banda, i 

Mr. R. Malcomson, (Agsistant Governmert 
Adveceste), for the Crown. 

‘Me Hamid Hasan, for the Opposite Party. 

JUDGMENT.—Sheodarshan Singh was 
gommitted to the Court of the Sessions 
Judge ‘of Banda ona charge under sestion 
802 of the Indian Penal Code. The Sessicns 
Judge found that on the faeta an cffence 
ander section 302 of the Indian Penal 
Codo was not made‘ont but that an offenses 
under sestion 304 of the Indian Penal Code 
was made ont: He, accordingly, found 
Sheodarshan Singh guilty under that seation 
and senteused him to reven years’ rigorous 
imprisonment. The judgment of the Sessions 
Judge being-brought tothe noties of Piggott, 
J.,on perusal of the Sessions* statement, he 
dirested that noties sheuld go to Sheodarshan 
Singh to show eause why he should not be 
sonvieted of the offenes of murder or why the 
sentenee passed dpon him sould not be 
enhaneed. It is to be noted that Sheodarshan 
Singh did not appeal againat his sonvistion. 


He-hat, however, been represented before us 
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in the matter of enbansement by a eompetent 
Counsel who has taken us through the whole 
of the evidence in the ease. On the evidense, , 
it is perfeetly clear that onthe day in ques. 
tion a man ealled Sukhnandan was sitting 
under a tree in Ainehwara, in ‘the Banda 


. distrist, and that Sheodarshan Singh’ was 


sitting slose by him, There is nothing to 
show how a quarrel arose between the twa, 
but at abont 27. m, in the afternoon, Sheds 


darshan Singh with two other men set on 


Sukhnandan with lathkis, Sukhnandan got 


7 up and ran away endeavouring to eseape. 


They followed him, brought him . down, and 
edntinned to rain lathi blows onjhim. Suk!‘ nan- 
dan suesumbed to his injuries. The injuries 


‘irflisted upon him were about as severe 
: injuries as sould be irfi'sted upon’a human 
‘being with lathts. 
_There were no less than 19 injuries upon the 


His skull was frastured. 


head and there were also other injuries upon 
the body. The man was battered tc death 
in a most deliberate and merciless way. Apart 
from other evidensa, three persons, Parshadi, 
Muzcmmat Chuvki and Khushali; who assert 
that they were eye. witnesses of the’affair and 
whom we see no reason to disbelieve, have 
deposed that Shecdarshan took part in the 
brutal assanlt upon the . deceased, These 
witnesses were belisyed by the ‘Sessions 
Judge and the Assessors.. Now, upon there 
faster, Sheodarsban Singh was undoubtedly 
guilty of murder, The reasous given by tke 
Sessions Judge for finding that the offence 
sommitted was less than a murder show, we 
regret to say, a somplete want of asquaintance 
with the law onthe subjeet. He appears to 
think that if there ia no premeditation and if 
an attack is made with lathie sueh as are 
usually sarried by villagers, it ia impossible 
for the offence to'be murder, We suggest 
to the learned Judge that he should sarefally 
siady the provisions of seations 299 and 800 =f 
the Indian Penal Code. He will then find that 
when death is eaused by an act whieh hes 
been done with the intention of sausing bodily 
injury and the bodily injury intended to? be 
infl.eted is snfisientin the ordinary scurse 
of nature to cause death, the offenes ia murder, 
We oannot, however, shange the convistion 
into a sonvistion. of murder. Sheodarshan 
Singh was acquilted by the Sessions Judge 
of the cffenee of murder and we aannof, in 
revision, convert a finding of aequittal -into 
one of gonyistion, The only method’ by 
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UMAYYATHANTAGATU PUTHEN.VEHTIL KUNHI KADIR U, EMPEROR, 


whieh it would be possible to obtain a 
‘sonvistion of murder would be by an appeal 
by the Government against tha acquittal, 
But even if the Sessions Judge had 
“been right in his viewer, and the ease had 
been a saso of culpable homiside, the sentence 
is Inadequate. Taking it as a sase of culpable 
homicide, it is about as bad a oars of eulpable 
homiside as san be conoeived and was a sase 
in whish the maximum sentense allowed by 
the law should have been inflisted. We 
inflist that sentense now by enhancing the 
sentenee cfceven yéars’ rigorous imprison- 
ment into one Of transportation for life. 
J. F. Sentence enhanced, 





MADRAS HIGH COURT. 
ORIXINAL ArrwaL No,.670 or 1921, 
November 16, 1921. 

Fresnt:— Mr, Juatioe Oldfield and 
‘ Mr, Justices Krishnan. 
; UMAYYATHANTAGATU PUTHEN | 
i YVEETIL KUNHI KADIR-—- 

PRISONER—— APPELLANT, 
versus . 


t _ EMPEROR—Resronpexr. 

Criminal Procedure Code (Act Y of 1898), ss. 198, 
252—Sanction to prosecute under alternative sec stions 
~~ Legality— ‘Hearing the complainant”, meaning of 
“Martial Law (Supplementary) Ordinance III of 
3921, cl. (8)—Trial by Special Tribunal—Prosecution 
under sg, 121 or 1214, Penal Code— Omission to examine 
complainant. on oath—Illegality— Penal Code (Amend- 
‘ment) Act (XVI of 1921), 8, 2—Forfeiture of property 
‘under s8, 121, 122, Penal Code, abolished. 

, A sanction under section 198, Criminal Procedure 
Code, to prosecute an accused should be specifically 
directed to the particolar sections of Chapter VI of 
‘the Code in respect of which proceedings are to be 
‘taken and the order should be preceded by and be the 
‘result of a deliberate determination that proceedings 
‘shall be taken in respect of a particular section or 
‘sections and no other. lt is opposed to the true in. 
‘tention of section 196, Criminal Procedure Code, 
to give a roving power to determine under what 
_sections proceedings should be taken. [p. 859, col. 2.] 

But a sanction under section 196, Criminal Proce- 
dure Code, to prosecute an accured in the alternative 
‘ander section 121 or 121A of the Indian Penal Code 
‘is entirely specific and proper, [p. &59, col, 2.] 

* The expression 
section 252, Criminal. Procedure Code, does not 
involve his examination on oath anda trial under 
Ordinance III of 1921 without such ‘examination 
of complainant is not irregular, “[p. 860, col. 1.] 

The punishment of forfeiture of property for 
offences under sections 12], 122, Indian Penal Code, 
has been abolished by section 2 of the Indian Penal 
Code (Amendment). Act. [p. 861, col. 2:4 ° 
' Tn gome cases it may be hard to draw the 

4ine:-between rioting of. a serious -nature in .which 


“hearing the complainant” in- 


numerous persous takepart and the offence of waging 
war against the King. But the offence is clear 
when the object of the mob is the total subversicn 
of the British power. [p. 860, col. 1; p. 86], col. 1.] 

Reg. v. Gordon (Lord George), (1781) 21 St. Tr, 486, 
Reg. v. Frost, (1839) 9 Car. & P. 129; 4 St. Tr. (N, 5.) 
Rö; 2 Mood, ©. O. 140 and Barindra Kumar Ghose v. 
Emperor, 7 Ind. Cas. 859; 87 O. 467; 140. W N 
1114; 11 Cr. L, J. 453, cited. 


Appeal against the judgment ‘of the Court 
of the Spesial Tribunal, Malabar, Calient, in 
Case No. 4 of tbe Oalender for 1921, 
` Dr. 8. Swaminathan and Mr, B, Porker, 
for the Aosused. 

Mr, J, O. Adam, (Publia Prosesator), for 
the Crown. 

JUDGMENT.—The acsused appeals 

against his sonvietion by the Spssial Tribunal 
sitting at present in the Malabar distrist, of an 
offenes punishable under sestion 121, Indian 
Penal Code, and his sentenae to be hanged 
and to forfeit his property, 

The firat point taken is, that the sanction 
of the Lceal Government whioh is required 
by sestion 196 of the Oode of [Oriminal Pro. 
sedure is defeetive in that it does not -speeify 
with suffisient alearness the sestion of the 
offense in respeot of whieh it is given, 
The sanstion is Exhibit B and-it, no doubt, 
is a sanstion for the prosesution of the 
aecused in the altarnative for offanees under 
sestion 121 or under ssetion 121A, Indian 
‘Penal Code. It is urged tkat a sanstion 
in the alternative is not suoh as the law eon- 
templates and the judgment of Sir Lawrenes 
Jenkirs, O. dJ., in Barindra Kumar Ghose v. 
Emperor (1) is relied on, We respestfally and 
fully ascept the observations of the learned 
Chief Justice to the effeat that, “tho sanstion 
should be spesifioally direated to the parti- 
gular.. sections of Ohapter VI in respoet: of 
whioh proseedings are to be takeh, and 
that the order or authority should be pre- ' 
seceded by and be the result of a deliberate 
determination that prossedings shall tke 
taken in respest of a partieular sestion or 
partionlar sections of the shapter and no 
other.” We agres further that “it would be 
opposed to the true intendmont of seation 196, 
Criminal Procedure Ooda, for the Losal Gov- 
ernment by ita order to giva its legal 
or other advisera a roving power to 
determine.under what sections prossedings 
should be” taken.” Bat we see no - reason to 
doubt that the requirements are falfilled in 


(1) 7 Ind. Cas, 359; 37 o. 407; 140. WN 111g 
-41 Cr.. L. J. 458, * — a 
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the present ease. The present sase in fast 
differs from that with which Sir Lawrense 
Jenkins, ©. J, was dealing in oto, sinee the 
sanetion phere. ‘after spesifying a number of 
gestions, gave a general authority to proseed 
under any other sestion whish might be 
found applicable to the ease. Here the 
ganetion is entirely spesifie and the only 
question left open, no doubt, for the benefit as 
such of the Court whish was to try the sase 
as of the Proseentor who wae to inatitute the 
eomplaint, was whish of the two ssetiona 
specified applies to the faote which might be 
proved. We hold the sanction proper. This 
objeetion, therafore, fails, 

The next objesticn taken to tha prossed- 
ings is that they did not begin with an ez» 
amination of the somplainant by the Court, 
The procedure under slause 6 of Ordinanee 
JII of 1921, dated 5th September 1921, is to 
be that presetibed for warrant.aases and no 
doubt the firat insident in the trisl of suoh 
a ease under sèstion 252 is to ba that “the 
Magistrate shall proosed to hear the com- 
plainant (if any)” the section providing next 
that “he chall take all suoh evidense as may be 
addueed.” Tais, however, in no way assists 
the aseused’s eontention thata trial without 
the examination of the somplainant on oath 
is irregalar. :The expression used in sestion 
252 is “hear the somplainant.” Ths taking 
of evidensa is separately referred to, We 
have been shown no authority for holding 
that ‘ “hearing” a eomplainant involves his 
examination on oath. We may, in dismissing 
this objeetion, observe that nothing resembl.- 
ing it appeara to have been pnt forward at 
the trial and; that it is not shown how the 
aecused was inang way prejudised by the 
prosedure followed. 

Torning to the merits, we baye the 
evidenes, first, of the Deputy Superintendent 
of Poliee that the acsused was seen in a 
erowd deseribed as eomposed of two or three 
thousand persons, which attacked the forse 
of the Poliee and Military after it had had 
been engaged under the Distriot Magistrate's 
supervision in searshing for war kives under 
ther Malabar War Knives Aot, [ndis Aat 
XXIV of 1854. The witness says that the 
mob same on against the foree of about two 
hundred Polise and Military, that tt attasked 
them with swords, knives and bludgeons, 
that the Polieé had to fire i in self defense and 
that ib was only after nine persons bad been 


killed and three wounded by that fire thas 
the mob retreated to Tirurangadi and some 
of these. eomposing it entered the mosque 
there. The Poliss and Military followed 
the mob to the mosque and the first witness 
then saw the aseused in the mosque. He 
knew him previously—how he know him pre: 
viously we shall explain—and asked him to 
some out. Aasured was then arrested and, 
at the request of the first witness and others, 
he told the mob to disperse and it obayed 
his direetions. 

The seeond witness, Deputy Inspeastor- 
Genaral of Polise, sorroborates this evidense 
generally, exsapt that be saw the asaused 
only at the mosque. These sre tha two 
witnesses regarding the aetual ossurrenee, 
There is, it may ba said, no evidenee on this 
part of the ease for the assused, Ha, more- 
over, attempted no oross.sxamination, He 
merely denied that he was present as alleged 
but made prastisally no further attempt to 
defend himself or to sounter the proseention 
evidence. In these sireaumatances, we have 
no hesitation in believing that evidenea and 
holding that the assused was in the «mob, as 
the first witness alleges, and wae,- as the 
firat and sesoud witnessea allege, at the 
mosque and that after his surrendar tha other 
members of the mob dispersed under his 
direstions, There ia the further important. 
faot, which also we assept on the anthority of 
the first witness, that the asensed was in the 
front rank of the mob on the right just by 
the standard bearer. It is objeeted to this 
part of the evidenes that if was only given 
on the fourth oagssion on whieh this witness 
was examined, It was givan, hovevoer, in 
reply to a question put by the Oourt and we 
see no réason for doubting that it was a pure 


peeident that it was not mentioned eariier for 


thinking that it does not represent what the 
witness really saw. 

The next question is, whether these saets 
of the ascneed amounted or not to the 
ofanse of waging war against the King, 
Dr. Swaminathan on his behalf has contend. 
ed that they did not. We are quite ready 
to resoznise that in some sases it may be 
hard to draw the lise between mere rioting 
of a serious nature, in whieh numerous persons 
take part, and the offense with whiéh we are 
dealing. Bat we do not thin’: if necessary to 
qaote at length the law bearing on the ease, 
for we have no doubt that the statement of 
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it in the leading oases of Reg, v. Gordon 
(Lord George) (2), and Reg, v. Frot (3) fally 
supports the view we taka of the nature of tha 
offense of the assnsed in this oase. Tho 
objest of the mob was not merely rasistense 
to the Distrist Magistrate or to any isolated 
action, or for any partisular purpose, but, as 
appeara from the avidenes we shall next 
refer to, the total subversion of the British 
Power. That evidensea is givan by the fourth 
and fifth witnesses, the former a ooustable 
and the latter an independent land-owner, 
Nothing to their disoradit has been alleged 
and here again’ the acseused kas given no 
sounter evidenes. They say and it is appar- 
ently not denied—that the assused has for 
some time been the Seeretary of the Knilafat 
movement, whieh has an offise at Tanar, 
within six miles of the gaene of the osourenee. 
At meetings of the Khilafat movement, as 
the 4th witness deposes unoontradieted, it 
was orged that no revenue should ba paid to 
Government and that those prasent should 
non-so-operate with it. The aesused, there 
is evidense, preached these doctrines, It is 
said—and it is not sontradisted by the 
accused, in fact the defence witness speaks to 
the fast—that be had already, for some time 
before this oesurrenee, been usurping one 
prerogative of a sovereign power by holding 
a mock Court of justiee of his own, On the 
morning of this oseurrense the fourth and 
fifth witnesses heard him at a largely attend. 
ed meeting at Tanur saying that those pre- 
sent must subvert the British Raj and 
establish the Khilafat Government and that 
all Government offises, Railways and Tele- 
graphs must be destroyed. He said that all 
must start at onse for Tirurangadi and 
destroy the British soldiers and the Distriet 
Magistrate there. He had with him at that 
time a flag whieh was being oarried in the 
forefront of the srowd when it attasked the 
Distriot Magistrate and bis forees. M.O. 1, 
there is no doubt, is the flag that was then 
being sarried, since it was picked upon the 
spot by the Deputy Inspestor. General, 2nd 
prosesution witness. We have adopted the 
Court witnesses’ version of the inseription on 
it and taking that version in the form most 
favourable to aseused without the word 
‘sombat’—the inscription runs:—‘ God the 

(2) (0781) 21 St. Tr. 486, 
(8) (1839) 9 Car, & F. 129; 4 St. Tr. (x. z.) 88; 2 
Mood. G. ©. 149, : 
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greatest, Toa Khilafat, go tot work light 
mindelly and slowly ani you will cariainly 
aucsead and God will be with you.” It does, 
not seem to ua that the. substitution of 
‘work’ for ‘sombat’ in the oonvestion, in whieh 
the word stands on a bauner used in the 
girsumstaness in whish it was used, greatly 
assists the asaused’s ease; for with neither 
word san it ba possible to regard the banner 
asa peasefal symbol. We have, then, that 
the acsnied was taking pars in au organised 
armed attask on the sonstituted authorities, 
that attaek having for its objest, in the words 
of his own spaesh, the subversion of British 
Rij and the establishment of another Govern- 
ment. That being so, we soneur without 
hesitation in the lower Oourts’ eonslusion 
that the aseused was guilty of the offence of 
wazing war against the King. 

The remaining question is as to sentenes. 
The lower Oourt apparently was not aware 
that the punishment of forfaiture of property 
had been abolished by Ast XVI of 1921, 
whish reseived the assent of the Governor. 
General on the 29th Septemher 1921. In 
these sireumstaness, we must set aside that 
part of the sentense, 

In view of the sharaster of the ossurrenea 
we gan find no reason for interferenee with 
the sentenee of death, whieh we, therefore, 
eoufirm, 


M, O. P. 
J. Pa & N, H. 
Fentence confirmed. 
ALLAHABAD HIGH COURT, 


OximinaL Reviston No 39 or 1922, 
#ebruary 23, 1922. 
Present:—Mr, Inaties Ryves. 
MAHENDRA SINGH — APPLICANT 
VETEUS 
Musammat RAJ PaTTI—Opposire 
Party, 
Uriminal Procedure Code (Act V of 1898), ss, 148, 
192 - Proceedings under s. 146, whether can be trange 
ferred “Any case” in a, 194, taterpretatioz cf, 
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"The words 
Criminal Procedure Code are wide enough to cover 
an enquiry under section 145 of the Criminal Pro. 
éedure Code,- ° 

Therefore, a Sub-Divisional Magistrate who in- 
stitutes proceedings under section 145, Oriminal 
Procedure Code, has power to transfer the same to 
fe. Magistrate subordinate to him for enquiry or 
ria 


' Oriminal revision from an order of 
the Sessions Judge, Ghazi ipur. 
. Messrs, Hartbans Sahat and Kumuda Prasad, 


for the Applisant, 


Mr, Uma Shankar Bajpat, for the Opposite 


Party. 

<: JUDGMENT.—This revision arises ont 
of proseedings under sestion 145 of tha 
Code of Oriminal Prossdora. The Oourt 


has aoma to the sonslusion that there ia 
a dispute relating to immoveable property 
whish is likely to sause a breash of the 
poacs, and after’ an exhaustive judgment, 
has found iteelf unable to deside whioh of 
the two parties is in possession, or rather 
it has ‘found that both parties have tried 
to take possession. Under these siroum- 
stanses, it passed an order undsr  sestion 
145, Oriminal Prosedure Code. Under sestion. 
435, paragraph 3, this Oourt cannot inter. 
fere in ——— "One point, however, is 
taken that the Court that passed the. order 
had no jurisdistion, Tt arises in this way. 
The Sub-Divisional Offiser instituted pro. 
seedings under section 145 and transferred 
them to the Court whieh ultimately held 
the enquiry and passed its order. It is 
said that the Sub-Divisional Officer had no 
jurisdiction to transfer the ease, Having 
regard to ‘section 192, whioh provides that 
a Snb-Divisional Magistrate may transfer 
any ease, of whieh he has taken eogniz- 
anse, for enquiry or trial to any Magistrate 
subordinate to him, ib gave him authority 
to transfer this matter, I think.the words 
“any oase” in the sestion are wide enough 
fo eover an enquiry under. sestion 145 of 


the Code, I rejeot this applisation., 
J. F, Applichtion rejected, 
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MADRAS HIGH COURT. i 
OURrIMINAL Revision Case No. 399 or 1921. 
(OBIMIRKAL Revision Parmos No, 312 or 1921), 

Desember 15, 1921. . 
Present :—Mr, Justices Odgers. 
MUTHUKANAKKU PILLAI AND OTHERS- 
Accousep— PETITIONERS 
versus 
BMPEROR—Opzositz PARTY. 

Penal Code (Act XLV of 1860), as. 141, 147, 8352—~ 
Oriminal Procedure Code (Act V of 1898), 88. 289 - 
535—-Prosecution under s. 147, Penal Code—- 
Conviction for minor offence of assault under s. 852, 
Penal Code, maintainability of ~ Minor -offence — Abet. 
ment of assault, . 


A person charged under section 147, Indian Penal 
Code, for rioting may be convicted of an offence of 
assailt under section 352, Indian Penal Code, but on 
a charge under section 147 there can be no conviction 
of abetment of assault, [p. 863, col. 2.] 


A different mens rea is not necessary in section 
146, Indian Penal Code, as contrasted with section 352, 
Criminal force being an element of the offence of 
section 143 “it must be taken to be capable of 
careving a conviction under section 352, [p, 864, col, 

2; p, 863, 001. 2] 

Where an accused was charged of an offence under 
section 147, Indian Penal Code, but was convicted of 
an offence under section 852, Indian Penal Code, and 
where the whole of the defence evidence was let 
in in the Oourt of first instance and was disbelieved 
and it wasalso disbelieved in the lower Appellate 
Court any irregularity in conviction was cured by 
— 536, Criminal Procedure Code, [p. 864, col, 
1 

Petition inde sections 435 and 439 of 
the. Code of Oriminal Prosedure, 1898, 
praying the High Oourt to revise the 
judgment of the Court of the Sub- Divisional 
First Olass Magistrate, Devakota, in Criminal 
Appeal No. 9 of 1921, preferred against 
the judgment of the Oourt of the Sesond 
Olass Magistrate, Tiruvadanai,-in Oalendar 
Oase No, 208 of 1920, 


Mr. R. Kesava Iyengar, for the Petitioners, 
Mr. J. O. Adam, (Pablio Prossoutor), for 
the Orown., . J 


ORDER.—In this ease nosused Nos, 2, 374, 
Sand 7 were sonvieted by the Seooud Olase 
Magistrate of an offenes under sestion 147 of 
the Penal Code, če., of rioting, It is un» 
nesessary to go into the evidense for the 
proseoution whish was believed by the Second 
Olass Magistrate who originally tried them, 
The eommon objest alleged was of getting 
P, W, No, 1, Udayar Pusari, to exeonte a 
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gertain re-oonveyanes of landa, On appeal 
to the First Olass Snb-Divisional Magistrate, 


he agreed with the lower Court as to the 


eredibility of the proseoution evidenee but 
altered the sonvistiona into sonvistions under 
seetion 352, 4.6, assault, as against ascused 

Nos, 4,5 and7, Acsused Nos. 2 and 3 were 
.eonvieted of abetment of assault under ses- 
tions 352 and 114, Indian Penal Code, 


With regard to acaused Nos. 2 and 3 
their sase oan be dealt with at onse. The 
eonvistion of the, abetment of assault on A 
sharge under.sestion 147, Indian Penal 
Code, slearly sannot stand, and if authority 
is wanted, it is to-be found in the sase 
reported, in fadmanabha FPanjtkannaya v. 
Emperor (1). With regard to the second 
sonviation against assused No, 7, t.e., wrongful 
reatraint, Mr. Kesaya Iyengar, who has 
delivered a very learned argument forthe 
ascused, had little to say and I think that 
the sonvistion ean stand. 


The real point of this revision 
‘petition ia ag eoneerns the sonyistions of 
asaused Nos: 4,5 and 7 undersestion 352, 
they having been charged under sestion 147, 
The learned Vakil admits that the point 
is a teehnieal one and is purely one of 
law and I have to deside whether susah 
a sonvistion is illegal, and, if so, I must 
interfere, Now, several sases have been 
eited but they are, many of them, eases 
on sestion 323, i. e, hurt. It is sontended 
that sestion 238 of the Criminal Prosedure 
Oode does not apply to a ease of this 
kind, In other words, that assault is not 
a minor offense to rioting. Relianes is 
,plased on a judgment of the Oaleutta 
High Oourt in Kanta -Neya v. Emperor (2) 
which was, as a matter of faot, a ease of 
sections 147 and 323. The passage whieh has 
qaused me some perplexity in the judg- 
ment is as follows: “It eannot be said 
that any minor offense is ineluded in 
section 147, The use of eriminal forss 
is a nesessary ingredient in that offenee 
but any partisular kind of voluntary use 


M. Ta, J. 84; 11 Or, L, J. 49. 
(2) 9 Ind, Cas, 456;:12 Ox, L, J. 82, 
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of such criminal forse may and should. 
be separately sharged, eto,” I think the 
word ‘any’ must be taken as equivalent to 
‘every kind’ of minor offence. £ do not 
think that the learned Judges meant to 
lay ‘down that there eould be no minor 
offence under section 147 at all and this view 
finds support in a case reported in Sabir 
Husain v. Emperor (3). But that does 
not dispose of the difisulty. The question 
is, ig the gesond part of the sentenes 
quoted above applicable to any partioular 
kind of voluntary use, ete? 

. Now, rioting—sestion 146 is an intansi- 
fisation of an unlawful assembly seation 141 
and. the common objesis enumerated in 
14}, (No. 5) is by means of sriminal 
forse or show of seriminal foras to sompol 
any peraon to do what he is not legally bound 
to do and section 350 is the definition of 
eriminal force. Sestion 351 is the definition of 
assault, of whieh criminal foree is nndoubt- 
edly an ingredient, Mr. Kesaya Iyengar 
has ingeniously attempted to persuade me 
that eriminal foree in seations 141 and 146 
must be essentially different from the 
sriminal foree in sestions 35) ta 852, 
He says that in sestion 143 the fores or 
violence used by an unlawful assembly is 
of indeterminable eharaeter, z.e., not direoted 
against any particular person as long as 
it is enough to eause—or to cause a threat 
of—a disturbanee of publie tranquillity; 
that will bring it within sestion 146, But 
he says that in order to establish an 
offence against sestion 352, the general or 
indetermiaate foree in 146 is notsnfiisient 
and a spesifie eharge of using that erimi. 
nal forse as’ against a determinate person 
is imperative, There are eases, as I have 
pointed out above, whieh were sited to me 
with regard to seetions 147 and 323 
though we have a doubt expressed by 
Napier, J. in Mongalu Aorodhono Hathi, 
In re (4) as to whether section 323 is 
not a minor offense under seetion 147, I 
think there #s no doubt that eriminal 
fores being an element of the offense of 


"146, it must be taken to be oapable of 


(8) 68 Ind. Oas. 157; 19 A. jln Je 487; 3 U, P, Ly 
R, (A) 101; 22 Cr. L. J. 621, 7 
(9) A Ind, Cas, 828; 18 Or, ly Ju 660, 
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earrying a eonvistion under sestion 352, Iam 
not satished that a different mens rea 19 
neeessary in 146 as contrasted with sea- 
tion 352. in any sase, [am inslined to 
think that this is an instanss in whieh 
seetion 535 of the Oriminal Peooedure 
Code may fairly be brought into play. 
The whole of the defense evidenee was 
let in in the Court of the first imatanes and 
was disbelioved, It was also disbelieved 
in tha lower Appellate Court. Under these 
cireumstanses, I am unable to say that 
the convietions of ascusdd Nos. 4, 5 and 7 are 
ilegal and, in my view, these oonvistions 
must ba confirmed and the  eriminal 
revision petition dismissed with regard to 
aesused Nos. 2 and 3, their convictions must 
be quashed and the fines, if levied, refanded. 
M, Ç P. 


Polition dismissed. 


ALLAHABAD HIGH COURT. 
ORIMINAL Revesence No, 50 or 1922, 
February 10, 1922. 

Present:—Mr. Justico Ry-ves, 
BOHRA BIRBAL— APPLICANT 
versus 

EMPEROR— — Part. me 
é i LY of ` 8. one JU 
Re in — eye i when : * offence Sufficient 
-Cnuse, k 


a If a person is sufficiently incapacitated by illness 

to have given up his ordinary ayocations, this is 
sufficient excuse for him not to attend 2 Court 
in obedience to a summons Jf he is 50 ill that 
his absence cannot be regarded as a wilful dis- 
‘obedience to the ‘ourt’s order, the fact that he does 
not gend aman to inform the Court of his illuess 
doas not render him Hiabloto punishment. 
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Oriminal referense made by the Sessions 
dudge, Agra, 


- FAOTS appear from the following refer- 
ring order: ` 

“Bəbra Birbal applies for revision of an 
order of a Magistrate imposing a fine for an 
offence under gestion 174 of tha Penal 
Oode, e , 
_ "There appears to be no doubt that the 
applieant was summonad and that ha did. not 
appear, He pleaded that his failure to 
attend was not wilful disobedienee, but that 
he was prevented by illness. .. The Magistraté 
has not given any finding as to whether he 
aocepted the evidence that the appliesnt was 
ill, but he has said that he might hava sent 
an excuse to the Court, as he was living in 
the same town, or that probably he was not 


‘ cill that he sould not hava attended the 


Vourt in a sonyeyanee. 

“I refer this sase as it appears to me that 
the Magistrate has taken an inosrreet view 
as to the degree of necessity to obey a sume 
mons. He seems to have thonght that if a 
person summoned to a QOourt was unwell, 
bat at the same time was not so dangerously 
iil that be eould not ba moved, faildte to 
attend. would be punishable under sestion 174, 
I think that thia ia wrong. Itappears to me 
that ifa person is sufficiently incapasitated 
by illness to have given up hia ordì- 
nary avoeations, this would be’ suffeient 
exause for him not to attend a Court in 
obedienss to a summons, If the applieant 
was so ill that his absenée sould not be 
regarded as a wilful disobediensa to the 
QCourt’s order, the faet that he did not 
.send a man to inform the Court of his 
illness, would not render him liable to 
punishment, though it might show that 
he was not endowed with the, virtue of 
politeness, J, therefore, submit the reeord 
to the High Uourt with a reeommendation 
that the sonviation be set aside,” 

JUDGMENT.—For the reasons given by 
the learned Sessions Judge, I assspt the 
' referense, aequit the asensed and dires 
that the fine, -if paid, ba refunded; i 

J. P, Reference accepted, 


SOHAN SINGH Ø. RIDDICK, 


LAHORE HIGH COURT. 
Orvin Revision Petition 
No, 160 or 192), 
. ‘November 12, 1921, 
Present:— Mr. Justice Campbell, 
SOHAN SINGH AND ANOTEHR — 
DrFanDaNTs—— PETITIONERS 
versus 
Lizotenant-Coione, G. B, RIDDIOK— ’ 
PLAINTIFF —-RESPONDENT, ; 
` Civil Procedure Code (Act V of 1908), ss. £0, 21— 
Place of suing-—~Breach of aontract—“Carries on busi» 
ness,” meaning of-—Failure of justice, 


„Plaintiff, residing at Sialkot, leased a house 
situate at Murree, from defendants, who resided 
at Uawalpindi. The negotiations were carried on 
by correspondence between the parties and at some 
‘abage the plaintiff posted a cheque tothe defend- 
ants from Sialkot. It was found that defendants 
leased out certain property which they owned at 
Sialkot, through an agent. Plaintiff sued defend- 
— at Sialkot for damages for breach of con- 
racb: . 

: Held, 11) that the contract was formed at 
Rawalpindi; [p. 865, col, 2.] 

Muhammad Shafi v. Karamat Ali, HA P.R 1886 
and Firm of dsa Ram-Kalu Ram v, Firm of Bakhshi 
Ram-Kanahyia Ram, 53 Ind. Cas. dal; 114. 203, 
followed. 

(2: that the breach, ifany, had taken place af 
Murree ; [p. 866, col 1.] 

(3) that the mere posting of the cheque by the 
plaintif from Sialkot did not have the’ effect of 
completing the contract at Sialkote ; [p 865, col. 2] 

(4) that it was doubtful whether the mere leasing 
of house property at Sialkot by the defendants 
through an agent amounted to" carrying on business 
at Sialkot within the meaning of section 2U of the 
Civil Procedure Code ; [p 566, col. 1] 

(5 that, therefore, the Sialkot Courts had no juris- 
diction to entertain the suit, but that as there was no 
failure of justice in consequence of tho suit having 
been tried at Sialkot, objection as to place of suing 
could not be sustained by High Court by reason of 
section 21 of the Civil Procedure Code. [p. 866, col. 1.] 


Petition, under gestion 44 of Act LX of 1921, 
for revision of a deores of tho Judge, 
Small Oause Court, Sialkot Oantonment, dated 
the 3rd January, 1921, 

Mr. M, S. Bhagat, for the Petitioners. 

JUDGMENT,—This petition for revision 
ariseg ont of a suit tried by the Jodge, -Small 
Causa Ocart, Sialkot Cantonment, in whioh 
the plaintif was Lieutenant Colonel G. B. 
Riddisk, R, A. M. O., and the defendants 
Sohan Singh and Mohan Singh, house pro- 
prietors, residing at Rawalpindi, 

The subjeat-maiter of tha suit was the 
plaintiff's tenanay for the summer of 1920 
of-a honse at Murrea owned bytha dsfend- 
ante, TEE l 


* 
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‘expense of bringing up 


‘paid Rs. 650 to the: defendants on 


-off his loss of half the rent against this 
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In brief, the plaintiff's elaim was that the 
defendants had misrepresented tie sondition, 
eapasity and furnishing of the house, that in 
sonsequense he had baen put to the extra 
supplementary 
furniture from Sialkot, and that he 
had suffered a loss of half the rent of 
‘Ra, 1,300 on an arrangement between himself 
and another offeer that they were to share 
the house. The plaintiff stated that he had 
Ath 

set 
sum 
The 
him 


February 1920, and he sinimed to 


and asked for a deeree for Rs. 300, 
Judge, Small Cause QOourt, granted 
‘@ Geerce in aesordanes with his prayer. 

The first point taken for the defendant- 
petitioners is, that the Sialkot Oourt had no 
jurisdietion to hear the suit, 

The aontract between the parties appears 
to have been effected by sorrespondense 
between the plaintiff writing from Sialkot 
and the defendants writing from Rawalpindi. 
Admittedly, the respeative residences of the 
‘parties are at these two places. The sorres- 
._pondenee, with the exeeption of a letter from 
the defendants to the plaintiff dated 24th 
February 1920, is not on the reeord. The 
lower Court accepts it as proved (and it is not 
disputed) that Lieutonant-Colonel Riddiek 
sent the defendants a sheque for Rs. 650 
from Sialkot on the 4th February 1920 and 
found that the suit sould have been brought 
af Sialkot because “the defendants earriéd on 
the business of house owners, themselves 
or their agents,” there aa well as at Rawal. 
pindi and Marree, basause the plaintiff rasid. 
ed thera, bosause he paid the money there, 
and bseauss he might just as easily have 
paid the money to the defendants’ Sialkot 
agent, 

It does not aypsar to me that the posting 
of the sheque by the plaintiff from Sialkot 
at some stage in the negotiations not made 
clear would have the efest of sompleting a 
contrast at Sialkot, On the information 
before ma it must be held, following 
Muhammad Shafi v. Karamat Ali (1) and 
Firm of. Asa Ram-Kalu Ram v. Firm of 
Bukhsht Ram-Kanahyia Ram (2), that the 
aontract. was made at Rawalpindi, The 
plaintiff's cause of astion was the sontrast 


{1) 76 P, R. 1896, 
(2) 53 Ind, Cas, 333; 1 L: 202, - 
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„and. ita alleged non fulfilment. The latter 
certainly took plase at Murreo, if it did take 
plase, and no part of the plaintiff's oause 
of aotion. san be said to have taken place 
at Sialkot. The plaintiff's plase of residence 
is immaterial, 

It remains to be seen whether the defend. 
ants carried on business within the meaning 
of sestion 20, Oade of Civil Prosedure, at 
Sialkot. Their Counsel bsfore me admits 
that they own houses at Sialkot whish their 
agent leases on rent, There is no evidense 
on the resord giving further information. 
Although the rulings quoted. by Counsel for 
the petitioners Nobin Chunder v, Buroda Kant 
(3), Anonymous case (4) and Goswami Shri v., 


Shri Govardhanlaljt (5) are not exactly in 


point and no direet authority against the 
lower Court’s finding is quoted, I think it 
doubtful. whether the mere leasing of house 
property throngh an agent san be said to ba 
"carrying on business,” In default of fur- 
ther light upon the actual deslings of their 
Sialkot agent on behalf of the defendants, I 
am not prepared to say that they earry on 
business at that plasa, The suit, therefore, 
was not properly instituted at Sialkot. 

The further question arises, whether there 
was a consequent failure of justice. Since, 
under ezection 21 of the Code of. Civil Pro- 
sedure, the objestion as to the plase of suing 
eannot be sustained by this Court unless sueh 
is made out, 

The suit was first desided ex parte but the 
ex parte deerea was subsequently set aside 
and the defendants were represented by 
Oounsel, The witnesses summoned by them 
did not appear but they were expressly given 
up, Counsel cross-examined the plaintiff's 
‘witnesses and was heard in argument and 
there is no somplaint ‘before me that the 
‘defendants were prejudised.in not being able 
to. present their ease properly, 

It ie urged, however, that the learned Judge, 
Small Cause Court, imported into his judg. 
ment his own ideas or knowledge regarding 
the management of the defendants’ house 
property at Sisikot, and allowed himself to 
be influenced by irrelevant evidensee regard- 
ing that management in soming to a desision 
— what happened at Murree, a totally 


" (8) 19 w. R, 341. 
(4) 23 W. R. 223 at p. 224, ` 
(5) 14 B, 54); T E Dec, (N: 3,) 826, 


different plase. There are sartainly some 
remarks in the judgment whish might have 
been omitted but on going through the resord 
of evidense I find that there is material „to 
justify the lower Oourt’s findings, apart from 
anything whish has been said about the 
Sialkot property. There appears to me to 
have been no failure of justies in son: 
sequenca of the suit having been tried at 
Sialkot. 

The other points argaed for the petitioners 
are that there is no material on tha reaord 
showing that the defendanis represented tha 
house aa fit for the oeaupation of two families, 
or that the plaintiff spent Ra, 309 in bring- 
ing up furnitare to supplement what was 
found deficient on the defendants’ list, On 
the latter point the lower Oourt has ahosen 
to believa the plaintiff who want into the 
witness box, On ths frst point it has 
belisved the evidenss of Captains Fleteher and 
Harris, both Medieal Offisarz, regarding tha 
unfitness of the house for habitation and the 
defests in the furniture, and the lower Oourt's 
sonstrustion of the defendants’ letter of 
24th February 1920 as representing that 
the house was in habitable aondition and 
aotually furnished with the articles detailed, 
‘eaunot be ealled unreasonable, 

I am not prepared to interfere on revision 
and I dismiss the ‘application with anata, 

Z: Ke ` 

Application dismissed 


CALOUTTA HIGH COURT. 
APPEALS From ORIGINAL Decrses Nos. 328 AND 
197 of 1918 ano 197 or 1919, . 
duly 22, 1921 
Present: —Justise Sir Asutosh Mookerjees KT., 
and Mr, Justisee Buekland. 

Tan SEORETARY or STATE For 
INDIA In COUNOLL— DEFENDANT — 
APPELLANT 
versus 
Moulvi WAZED ALI KHAN PANI 

AND OTHBEs&—PLaintT. PES —- RESPONDENTS. 


Alluvial land—Suit for possession —Re-formation in | 


Ribu of permanently settled estatemThak and Survey: 
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maps, state of things described in, evidentiary value 
of—Burden of proof~Quinquennial papers, Hakikat 
Ohauhaddi papers and hand-sketches drawn on their 
basis, evidentiary value of—NMiscalculation or mis-state- 
ment in returns, if can defeat title to estate—Adverse 
possession of waste lands, nature of—Dispossession 
of trespasser by vis major of _ floods—Construca 
tive possession of true owner—Revenue sale— 
Adverse possession against purchaser, when commences 
to run—-Suit to recover possession by plaintiff who 
became entitled to possession on determination of 


limited estate—Limitation Act (IX of 1908), Sch. 1, 
Arts, 140, 142, 144. 


It cannot be presumed asa matter of law that 
the state of things described in the thak and Survey 
maps existed atthe time of the Permanent Settle- 
ment The question, what‘ lands were included in 
the Permanent Settlement, is a guestion of fact 
and not of law which may or may not be satis. 
factorily proved by subsequent Survey maps. The 
onus of Proving that any particular lands were 
included in the Permanent Settlement of 1793 is on 
those who affirm that such was the case, and the 
burden of proof is not necessarily shifted by the 
production of the thak and Survey maps showing 
that specific lands are included in a particular 
ostato, The thak and Survey maps are valuable 
evidence of the state of things ab the time they 
were made, but it doss not follow that they show 
conclusively what was the state of things at the 
time of the Permanent Settlement. [p. 8:9, col. 2.] 

Jagadindra Nath v. Secretary of State for India, 30 
C. 291;7 O W.N. 198; 5 Bom. L.R. 1; 0 LA. 
44 P. O.) and Ananda Hari Basak v. Secretary of 
State for India, 80. L. J. 816, followed. 

The quinquennial papers prepared by the Revenue 
a angan — „the — of Regulation 

0 are admissible i 1 . ‘ 
——— ssible in evidence. |p 

Shoshi Bhooshun Bose v. Girish Chunder Mitter, 
20 0. 940; 10 Ind Dec ‘n, s.: 620, followed. 

The Hakikat Chauhaddi Bandi papers are boundary 
papers prepared by the owners of the estates and 
submitted to Government [p 870, col 2.7 

Reliance can be placed upon hand-sketches drawn 
by the parties on the basis of the information 
derivable from the quinquennial papers and the 
Hakikat Chauhaddi papers. [p §7', cols. 1 &2.] 

Haradas Acharjya Ohowdhuri v. Secretary of State 
for India, 43 Ind. Cas. 861; 22 M. L. T. 438; 26 0, 
L. J. 590; (1918) M, W. N. 28; 20 Bom. L, B. 49 
(P. 0.) and Secretary of State for India v. Kalika 


— 14 Ind, Cas. 609; 150. L,J. 281, relied 
N, 


Importance cannot be attached to the areas of 
the Mõuzas as mentioned in the quinquennial 
_ papers. If, in fact, the boundaries are proved to 

include an area far greater than that referred to 
in the returns, such miscalculation or misrepre- 
sentation cannot defeat the title to the estate, 

tp. 873, — | 

araaas Acharjya Chowdhurt v. Secretary o 
for India, 43 Ind. Cas, 861; 26 C.-L, J. 590: A — 
T. 438; (1918) M, W. N. 28; 20 Bom. L. R. 49 (P. O.) 
relied on, i 

The nature of the possession required in an 
adverse possessor of waste lands sufficient to take 


the title out of the true owner, is that it must be 
adequate in continuity, in publicity, anf in extent 
of area [p 874, col. 2.) 

` Radhamont Debi v. Collector of Khulna, 97 C, 943; 
40, W. N. 597;2 Bom. L. R. 692; 7 Sar. P. 0. J, 
5i4; 27 I. A. 186; 14 Ind. Deo. (xN. s.) 617 (P. 09, 
Jogendra Nath Rai v, Baldeo Das, 85 O. 961; 12 C. W. 
N. 127; 60. L. J. 735, Basanta Kumar Roy v, Secretary 
of State, 40 Ind. Cas. 337; 44 O, 855; 1 P. L. W, 593; 
82 M L.J, 505;21 G W. N, 642: 16 A. L. J. 393; 


25 0. L. J. 487; 19 Bom. L, R. 480; (1917: M W. 
N. 489; 6 L. W. 117; 22 M, L, T. 310; 441, A. 104 


(P. O.), relied on, 

No rational distinction can be drawn between 
cases where re-formed land is after a few years 
again submerged by the flood fora time, and cases 
where the re-flooding is seasonal and occurs for 
several months in each year, [p. 874, col. 2.] 


On the dispossession of a trespasser by the vis 
major of floods, the constructive possession of 
the land is m the true owner, in other words, the 
land after submersion becomes derelict, and so 
long as it remains submerged, no title can be made 
against the true owner. [p, 874, col, 1,] 

Secretury of Staie for India v. Krishnamoni Gupta, 
29 0. 618 (P 0.:;6C. W. N. 617; 4 Bom. L R. 537; 
S Sar. P, C. J. 269; 29 I. A. 104 (P. O.) and Trustees 
and Agency Co. v. Short, (1888) 13 A, C. 793; 58 L. 
J. P,C.4; 69 L. T. 677; 87 W. R, 438; 58 J. P, 182, 
followed. 

In a sale held under Act XI of 1859 what is 
sold is not the interest of the defaulting owner 
which is determined on the failure to pay the 
Government assessment but the interest of the 
Crown subject to the payment of the Government 
assessment, and, therefore, the period of limitation. 
for adverse possession against the purchaser at such 
a sale only commences fo ran from the date of the 
sale, "p. 875, col. 1.] 

Surja Kanta Acharjya v, Sarat Ohandra Roy 25 Ind, 
Cas. 319; 20 0. L. J. 563; 18 O. W. N, 1281; 16 M. L. 
T, 290; 27 M. L, J. 365; 1 L, W. 807; (1914) M. W. N, 
757; 16 Bom. L. B. 925 (P O, , relied on. 

A guit to recover possession ofajand from s 
trespasser by the plaintiff who became entitled to 
possession only after the determination of a 
limited or particular estate held by another, whatever 
its precise nature might have been, and when that 


- estate did not fallinto possession until the death 


of the holder of the limited estate, is governed by 
Article 140 of Schedule I to the Limitation Act, 
In such a case Article 142 cannot apply where the 
plaintif was never in fact dispossessed; nor can Arti. 
cle 144 apply,.as possession of a trespasser cannot be 
deemed adverse againsi a person not entitled 
to be in possession gi that time. [p. 876, col. 2,] 


Appeal against a dearee of the Subordi. 
nate Judge, Pabna, dated the 8th July 
1918. — 

Baktus Ram Oharan Mitra and Surendra 
Nath Quha, for the Appellant, 

Dr, Dwarka Nath Mitter and Babu Manin. 
dra Lal Banerjee, for the Respondents, 
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A JUDGMENT, 

Moogersex, J—The subjoet-matter of the 
litigations which have led up to the present. 
appeals is an extensive trast of alluvial land 
and ‘eovers an area of about six thousand 
bighos. The plaintiffs in the two suits 
aon menesd -below elaim title to different 
abeares.in this trast of land. It is not 
negessary for our present purpose to set out 
in detail the shares slaimed by these per- 
sons respestively; ib is sufficient to state that 
the plaintiffs taken together as a body elaim 
to be entitled to the disputed lands as re- 
formation in situ of the permanently settled 
estates Nos 26, 31 and 774461 of the 
Mymensing Oollestorate. The two last 
named estatea have been transferred to the 
distrist of Pabna and bear Nos. 343 and 907 
on the Revenue Rolls of the Collestorate of 
that dictriet.. These three estates somprised 
lands in the two distriets, and the snbjeat- 
matters of the two suits are situated in the 
Pabna distriet, The sase for the plaintiffs 
in both the suits ie, that these three estates 
whioh are permanently settled inelude the 
- disputed lands as eomprised within the 
Mouzas and Paras (villages and their 
hawlets) mentioned in the plaint, namely, 
‘Mouza Argyola ineluding its Para Mehernagar, 
Mouzas: Purbapara, Raneepur, Habbaspnr, 
Dighalia, Idil Jangalis, Javariapara, Monza 
Gajansahar, known as Laskarpur, inéluding 
its Para Sonekalsi, Kismat Kathenga, Kismat 
Matiahati, Movza Kowapara or Kowabari, 
Mouza Kole, Monza Noada or Gopalbari 
ineluding its Para Majitbari, The plaint- 
ffs assert that their predesessors-in- 
‘Interest were in possession of these Monzas 
from the time of the Permanent Settlement, 
that while they were in possession, some of 
‘the Mouzas were. wholly and others were 
‘partly washed away by the strong surrent 
of the river Jamuna (a séstion of the river 
Brahmaputra) before the Thak and Revenue 
Surveys, that acsordingly they sould not be 
surveyed by the Revennd Authorities at the 
time exeept in so far as there were dry lands 
‘not submerged in the river, that the lands 
subsequently re-formed from time to time, 
and that when the lands emerged from 
the river and beeame fit for oesupation, 
possession was wrongfully taken on behalf 
of the Sesratary of State. On these allega» 
tions.the plaintiffa seek to resover possession 
with mesne profits, The claim was sontest 


ed by the Sseretary of State on the allega-- 
tion that the suits were barred by limitation 
and that the disputed lands did not form ' 
part of the Mouzas mentioned in the 
plaints as comprised in the three permanently 
settled estates Nos. 26, 333 and 907, It 
was further asserted that i in 1891, an island 
chur (subsequently named Char Ball) was 
dissoverad in°the bed of the Jamuna or 
Brabmaputra whish is a publie navigable 
river so that ita bed was not the property~ 
of any individual, but belonged to Govern- 
ment; the disputed lands “in reality formed 
part of this chur and of the aeeretions there- 
to, On these pleadings, eight issues were 
framed in the following terms and were, set 
down for irial :— 

(1) Is the svit barred by spesial limita- 
tion P 

(2) Is the snit barred by general ‘limite: 
tion P 

(3) Have the plaintiffs aequired a right 
by adversa possession of the disputed lands 
for over sixty years P? 

(4) Do the disputed lands appertain to the 
several Mouzas slaimed by the plaintiffs and 
are those lands permanently settled with them 
and have the plaintiffs any right to the 
Monuzas and their Paras, as mentioned in the 
plaints P 

(5) Is .the allegation of diluvion and 
allavion as given in the plaint sorrest ? 

(©) Is the deseription’ of the disputed 
lands and Mouzas as given in the plaints 
oorrest P | 

(7) Is Mehernagar a Para of Argyola ? 
Does Mouza Sonekalsi belong to the plaint- 
iffa ? Does Majidbari belong to the plaint- 
iffs and is it Para of Gobalbari P Is Para 
.Matiahatie the same as Mouza Matiahatte 
and does Matiahatte belong to the plaintiffs? 
Is Gajansahar another name of Laskarpur 
with Para Sonekalsi P Is the disputed land 


‘part of Gsajansahar or Sonekalsi ? ° 
(8) Is the plaintiff entitled to get any 
wastlat ? If ao, how muoh P . 


The Subordinate Judge appointed a-Com- 
maiasioner for losal investigation, who saubmit- 
ted with his report a ease map after relaying 
the Revenue Sarvey maps of the several 
Mouzas the Dearah Survey-map, the Seattle- 
ment map of Chur Boll and of Chur 
Sahapur, The. Commissionsr:-same to the 
sonelusion that Chur Bell of 1901 falls within’ 
the disputed landa aud otsupies the site of 
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what was the entire -had of the river Jamana a$ 
the time of the Raveave Sarvey with small 
enercash ments on tha Revenue Survey Monzas 
Dighulia, {dil Jangalia aad Tookra Gahalbari 
No. 20n the east bank, on Monza Matia- 
hatte on the aouth, and on Saray Monzas 
Khidder, Kathenga, Kale, Habbaspnr, 


‘Raneepur, Laskarpur and Parbapara on the 


wesi, No exeeption was taken to the assarasy 
of the map and report submitted by the 
Commissioner, and the Subordinate Judge 
acnsequently acsapted them as sorrect, On 
their- basis, taken along with the voluminous 
evidence on the reaord, the Snbordinate 
Judge held that the lands in suit were 
somprised within Mouzas Parbapara, Argyola, 
Mehernagar, Gajausahar, or lLaskarpur 
with Para Sonekalsi, Raneepur, Habbaa- 
pur, Kole, Jangalia, Katbecea with Matia- 
hati, Gohalbari and Majitbari, Asabpur 
or Asorpara and Obuk Jangalia and Ohuk 
Gohalbari and Dighalia, The. Sabordinate 
Judge also found that Mouz.1 Argyola, inelad- 
ing.its Para Mehernagar, Mouza Parbapara, 
Mouza Gajansahar or Laskarpur with iis 
Para Sonekalsi, Monzas Raneepur, Habbaspur, 
Dighulia, and Idil Jangalia appertain entirely 
to estate No. 26, that eight annas of Mouz, 
Kathenga, insluding its Para Matiahati, the 
twelve annas of Mouza Kowabari and the 
eight annas of Javariapara are also sompris- 
ed in estate No. 28, and that the remaining 
eight annas of Kismat Kathenga, ineluding 
its Para now Motz. Mattiahatte, the entire 
Monza Kole and Noada known as Gohalbari 
are somprised in estate No. 343 and tha 
remaining four annagof Kowabari to estate 
No, 907. The Subordinate Judge also held 
that the plaintiffs had failed to establish 
their alleged right to Majitbari aud to 
prove that it isa Para of Gohalbari Upon 
the question of limition, the Subordinate 
Judge found in favour of the plaintiffs exaept 
as to a small portion On these findings, the 
Suhordinate Judge decreed the suita in part, 
On the present appeale, the dearess of the 
Subordinate Judge Fave been challenged 
substantially on two grounds, namely, frat, 
that the plaintiffs have failed to establish 
their titla to the disputed lands as apper:. 
taining to Argyola. Meherdangs, Laskarpur, 
Kathenga and Gohalbari and, sseondly, 
that the elaim is barred by limitation. 

As regards the queation of title, the ease 
for tke Seoretary of State was that the 


plaintiffs mast ba Yraztrisial to tha Tani 
showa as inaluded within their permanently 
settled estates in the Thak and Ravanas 
Sarvay maps. This position is clearly unten: 
able. As was pointed ont by their Lordships 
of the Judisial Oommitteae in Jagadintra 
Nath y, Secretary of Stats for Inlia (1) 
aud by this Courtin Anand: Hari Basrk v, 
Sscretary of Stata for India (2), it eannot ba 
presumed as a matter of law that tha 
state of thing: deseribad in the Thak and 
Sarvey maps existed at the time of the 
Parmanent Settlament. The question, what 
Jands ware inslnded in the Parmanant 
Sattlement, is a questionof faot and not of 
law whish may or may not be satisfastorily 
provad by subssquent Survay maps. The 
onus of proving that any partisular lands 
were inaluded in the Permanent Sattle- 
ment of 1792 is alearly on those wao 
affirm that sush was the case, and the burden 
of proof is not nesessarily shifted by tha 
produstion of the Thak and Survey maps 
showing thas apesific lands ara inclaiad 
in a particular estate, The Thakand Survey 
maps are valuable evidensa of the stata of 
things at the time they ware made, bat it doas 
not follow that they show soaglasivaly what 
was the state of things at tha time of the Per. 
mauenat Settlement, In the sasa bafora 
ug, it appoara that at the time of the Ravenua 
Sarvey maps, Besl Kamlai and Argyola, 
Gayla Dabu in the north lay wholly or mostly 
under water, but that the limits of thasa 
M20z18 wera showa in the Revenue Sarvay 
map; it further appeara that Argyola, 
Goyla Debu lay to the east of Baal’ Kamlai 
aud that to the east of Argyola Goyla Dabu 
lay on the east bank the Monza Meorarpara, 
and to its east, Mouzi Argyola of Isafsahi, 
and on the west of Bsel Kamlai, lay 
the village of Hatboyra on the wast 
bank, and that batwaan Hatboyra on the 
west and Mesrerpara on tha east, fowed the 
main ehannel of the river Jamuna, and 
that asthe river ran from thera southwards, 
it had on its east bank, Mouzi Dighulia, to 
the south of Mosrerpara, Mouza Edil Janga- 
lia and Tookra Gohalbari No. 2, both lying 
to the south, one after the other, of Dizhniia; 


(1) 390. 291; 70. W., N. 193; 5 Bom, L. R. l; 
30 I, A. 44 (P. O.). 
(2) 3 0. L, Je 346, 
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on the west bank of the river opposite the 
Mouza Meererpara from the north to Mouza 
Tookra Gobalbari No. 2 to the south lay 
then the Mouzas Parbapara, Laskarpur 
Ranespur, Habbaspur, Kathenga and 
Khidder, from north to south, while between 
Kathenga and Khidder on the one side and 
Tookra Gohalbari No. 2 on the other bank, 
lay a portion of Mouza Matiahattee, while 
the other portion of the last named Mouza 
was situate south of Tookra Gohalbari No, 2 
up to Koriapukur to the east; Matiahattes 
though shown in the Mahalwar map of 1857, 
as within eertain limits, seams to have been 
partly under water at the time of the Revenue 
Survey. The sase map further shows that 
the river Jamuna flawed between the Monzas 
on the east and those on its west bank thera 
and that Matiahatte was the southernmost 
Mouza; that to the east of Edil Jangalia 
lay the surveyed Mouza Javariapara or 
Jarariapara, to its east lay Mouzas Tookra 
Gohalbari No, l and Ohuok Jangalia, 
one after the other, and that to the 
east of Ohuok Jangalia as well as of 
Monza Dighulia lay Monza Soloso Jangalia; 
Mouza Kowapara or Kowabari waa also 
surveyed at the Revenue Survey and lay east 
of Javariapara and Tookra Gohalbari No, 2 
and to the south of Tookra Gohalbari No. 1 
Chusk Jangalia and Soloso Jangalia: Moug 
Rajnagar lay,aesording to the Revenas Sarvsy, 
east of Dighulia and to the north or north. 
east of Soloso Jangalia. The plaintiffs assert 
that portions of Argyola with its Para 
Mehernagar, portions of Gajansahar Laskarpur 
with its Para Sonekalsi and portions of Morza 
Kathenga with its Para Matiahattes and: of 
Mouza Gohalbari with its Para Majidbari and 
the entire Mouza Jangalia werein the bed of 
the river Jamuna, at the time of the Revenue 
Survey, but were not measured or shown there 
and the plaintifs: would plasa the aboye 
named Mouzas in the bed of the river 
between the two banks,-and they pointed ont 
to. the Commissioner, the bed of tha'river ag at 
that time as the sites of thasg Mouzye, Sush 
then was the position of the river Jamuna—p 
deep and navigable publis river—at ths time 
of the Thakand Revenue Surveya. Tho ques- 
tion arises, whether the lands in dispute whioh 
at the time of the Thak and Revenue Sarveys 
were in the bed of thia-publis navigable river 
formed part of the river bed at: tne time of 
the Permanent Settlement. ` If t :ey were, is 


is improbable in the highest degree that they 
should have been settled with a private 
individual as ineluded in his permanently 
settled estate. To elusidate the antesedent 
history of this trast of land, five sets of dotu- 
ments have been produeed. The first of these 
dosuments is a plan referred to throughout as 
Rennel’s map. This was made by Major 
Rennel ad part of a Survey whieh was aonduat- 
ed by him between the years 1764 and 1773. 
Thy map now under eonsideration is stated 
to have been prepared about the year 1781, 
The map itself does nót purport to give tha 
boundaries of different Mouzas nor indeed to 
define their position with any exastness. It 
appears that the map waa prepared rather 
for the purpose of showing the roads and the 
waterways than of losating villages, and 
sorsequently the deseription and definition of 
the different places is only nesessaryz in rela» 
tion to the rivers andthe roads. The sesond 
elass of doeuments sonsisata of quinquennial 
papers prepared by the Revenue Authorities 
from 1795 to 1799 under the provisions of 
Regulation XLVIII of 1793. These sontain 
information as to the lands somprised in 
revenue paying estates ia the Diatriet of 
Mymensingh and were elearly admissible 
in evidenee on the authority of the desision 
in Shosht Bhooshun Bess y, Girish Chunder 
Miter (3). The third set of papers is desorib- 
ed as Hckiket Ohauhadd:t Bundt papers whieh, 
as pointed ont by the Jadisial Committee 
in Haradas Achariya Ohowdhurt v. Secretary 
of State for India (4), are boundary 
papers prepared by the owners of the estates 
and submitted to Government. The presise 
purpose for whisk they were prepared in 1821 
sannot be assertainsd beyond donbt at this 
distanes of tin e, but thisis clear that they were 
not voluntary. They were made, under Regu- 
lation I of 1819 read with Regalation V of 
1816, sestion 7, slauses 5 and £, on a Govern. 
ment form in pureuanse. of a Government 
request and to afford the Governmertt 
satisfactory information upon the varions 
questions to whish they furnish answers inbla- 
sive of the names of proprietors the names And 
boundaries of Mouzar, theo losal bonndaries 
of Perganas, the number and names of 
villages and estates, the articles of produce, 


(3) 20 0. 940; 10 Ind. Dec. (x, a.) 630. 
(4) 43 Ind Cas. 381; 23M. L.T 4218; 260.0. Jy 
690; (1918, M. W, N. 28 20 Bom, L. R. 49 (P. O.). 
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the rates of rent, the rules and oustoms 
established ineash Pergana and all like local 
infromation: the duty to report to the Colleator 
the death of avery sadar malgusar and tha names 
of their heirs elearly implies an authority, if 
not obligation, to keep a resord of the names 
of proprietors in possession. The fourth 
dosument.is a map prepared in 1831 by Lt. 
Wilsox. The fifth dosument is a map prepared 
for Settlement purposes by one Sambhu 
Charan Singh in 1845, six years before the 
Rrevenus Survey Map of 1851. IE now we 
ye-oall the fast that the Deoennial Settlement 
made in 1788.was transformed into the 
Permanent Settlement in 1793, if is manifest 
that wa have materials for a fairly sontinuous 
history of the disputed Icoslity for a pariod of 
seventy years from 1781 to 1851. The general 
features of the losality may be visualised 
with fair approash to aeeuraey by the help of 
the two imaginary sketehes or hand-sketehes 
whioh have baen drawn up by the parties on 
the basis of the information derivable from 
the quinquennial papers and the Hakekat 
Chauhadd: papers. 
, In view of the desision of the Judisial 
Committee in Haradas Acharya Chowdhui v. 
Secretary of State for India (4), which reversed 
the desision of this Qourt in Secrefary of 
Siate for India y. Kalika Prosad (5), there can 
now be no question as tothe propriety of 
plasing reliance upon sush hand sketohes. The 
boundaries indieated in the two slaasei of 
revenue papers do help the Court to form an 
idea of the relative situation of the Mouzis 
and to fix the loeation of their external 
boundary, taking them in the aggregate, 
The circumstance that the Mouzas do nob 
form an absolutely sompact blook does not 
necessarily vitiste tha method of inveatiga- 
tion whieh met with the approval of the 
Jndisial Committes in Haradas Acharjya 
Ohowdhuri v. Secretary of State for India (4), 
In the ease before us, the Mouzas are 
esuffisiently proximate to justify the appliea- 
tion of that method, and we are of opinion that 
the hand-sketeh prepared on behalf of the 
plaintiffs approximates more olosely to the 
actual relative situation cf the Monzas than 
the hand sketsh prepared on behalf of the 
defendant. After examination of Rennel’s 
map, Wilecs’s map and Sambhu Charan 


~ (5) 14 Ind. Cas. 609; 15 Q, L. J, 281. | 


Singh's map with the help of the hand-skas 
tahea prepared on the basis of the information 
derivable fromthe quinquennial papara and 
Hakikat Chauhaddi papers, we have arrived 
at the aonslusion that the inferenaa drawn 
by the Subordinate Judge is sorreai,. Assord- 
ing to Raunel’s map, the river Brahmaputra 


used to flow in ite main channel, through 
what is now known a1 the Distrist of My- 


mongingh, and ong of its brarshas—a muah 
smaller siream than the main ahannel— 
Awad through the trast, whieh besame sub- 
sequently known as the districts of Bogra and 
Pabna ; this braneh bora in its upper sourse 
the name of Jenai and in the lower or sou- 
thern portion, the nams of Jamuna; another 
river used at that tima to pass through the 
two distriats of Bogra and Pabna, ani it had 
threa namas in its three different parts; at 
the extrame north, it was kuowa as the 
Bangala river, in the middle, rs the Ishamati, 
and io its lower part, the Konai; the Jamuna 
or the Jenai and the Konai were s2nuested 
with eaoh other bya small siraamlet joining 
them near a placa allad Nalthi, bab the 
Jamuna and the Konai wera separate rivers 
and used to flow parallal bo eash other bit at 
a distanea one from tha obher ; the two rivars 
ware abaut 8 to 10 miles apari. This Konat 
wai not, therefore, a bransh of the rivera 
Braimapuira at that tims, Hyan if it was 
a branch of the Brahmaputra, Kanal was a 
saparate stream from Jonai or Jamang, and 
there is.nothing in the resord to show that 
tha Janai or Jamin was at any tima known 
as Kanai; from Wileox’s map, no doub’, 
it appears that a river whieh was at the 
tima apparently the main ehannal of tha 
Brahmaputra, bare the nama of Jansi and that 
it had spread oat into two branshas, ab a 
spot mash above Sarajganje, and the wastern 
of the two branshes was kaowa as the Konsi; 
thia bifareation bagan ab a spot mush higher 
up stream, from where the Konai of Ronnel’s 
map waseonnieted with the Jamana and at a 
sonsiderable diatansa to the north of the spot 
where the Hakikat Naksa Konai ean ba 
losated ; besides, Wilsox’s river Jenai bora 
the name of Jamang ab ita southern extre- 
mity ; so Wiloox’s Jonai or ‘Konai was not 
the Konai of Rennel or of the Hakikat 
Naksas. A gomparison pf the Survey map 
with the other maps goes to show that the 
riyer Jamuna did no: flaw over the disputed 
landa at the time of the Permanent Settle- 
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ment, The map:propared -by Sambhu Oharan 
Singh on. behalf of the Governmont shows 
that the river Jamuna used to flow east of 
Asli Kowapąra and east of the newly formad 
chur and east of Dighulia; both Dighulia 
and Kowahari or Kowapara were Surveyed at 
the:-Ravenue Survey when the river Jamuna 
was flowing west of Dighulia and Kowapars ; 
- Bọ the bed of the river Jamuna, at the time 
of the Revenue Survey in 152-53 was not 
its-bad in 1845, but the river had moved 
after 1845 westwards to its position in 
1852-53; then we have got Lieutenant 
Wilcox’s map and it shows the river running 
east of Kowapara and Shahapnr and at a 
distanee to the east of Kariapokar ; at the 
time.of Sambbu Singh’s map, the river had 
thrown up churs east of Kowapara, and so, 
it had at that place shifted or shrunk a 
little towards the east from its position at 
the time of Wileox’s map of 1830.31, Then, 
Wileox’s map shows that Argyola lay at a 
distance to the west of the river, and near 
a small stream flowing into it; now, acseording 
to the Hakikat Naksas of 1820.21, the river 
Konai ran‘ between Argyola Mehernagar to 
the east and Purbapara to the west; so it 
flowed weat of Argyola; but the river Jamuna 
or Jenai.of Wilcox flowed to the east of 
Argyola and at a distanse, from it, so it did 
not fow between Argyola to the east and 
Purbapara to the west, and so the Konai 
of the Hakikat Naksas did noti at the time 
(1830-31) form part of bed of the river 
Jamuna or Brahmaputra: the Konai of 
Hakikat Naksas passed between Argyola and 
Parbapara but did not pass through or never 
Kowabari, and so, it sould not be the river 
Jamuna or Jenai of Wileox’a map. Thus, we 
get it that in 1830 31, the river Jamuna or 
Brahmaputra or Jensi ‘did not flow over the 
lands- over which it flowed -in 1852.53, but 
passed over lands lying at a distanae to their 
east, Then, from Rennel’s map we get it 
that the river Konai passed near a plasa 
galled Belkuchi and that the river Jamuna 
flowed at a distanee of 8 or 10 miles to the 
east ; the Monzas in dispute axe mueh nearer 
to ‘Belkuchi than to the rivers Jamuna of 
Rennel’s map, but there is no mention in 
Rennel’s map of any river or waterway over 
the tract that was sovered. by the lands now 
in:dispute and lay between these two rivers. 
At the time of the Revenue Survey, the river 


Konai of Renzel’s map was existing, though 


as a smal} stream, and it atill passed by 
Belkachi, and the Survey: Shést map shows 
that a smal! stream or ehaunel sonnested that 
Konai with-the Jamuna at the time, and that 
it passed through or near Purbapara Monza 
where it joined the Jamuna ; the Shsaet map 
aloo shows that a similar streamlet .issuing 
from the river Jamuna -north of Laskarpar, 
and after passing westwards, took a southerly 
sourse, and passed on southwards, past 
Monza Kole, leaving it to the east. In the 
Hakikat band.sketches filed by the parties, 

an arm of the river Konai is shown passing 
west of Kole, and, assdrding to the Hakikat 
Natsa papera, the river Konai also pasesd 
through Laskarpur or between it and 
Parbapara to tbe north, The plaintiffs urged 
that the ciyer Konai of the Hakikat Nak«as 
wasa small off-shoot of the Konai of Rennel’s 
map and that the ‘portion of it that had 
formerly passed between Puarbapara’ and 
Argyola, had-got engulfed in the big current 
of the river Jamuna after it had moved from 
east to west from its position in 1830-31 to 


its bed at the time of the Revenue Survey in. 


1852-53; they further urged that it was a 
vary small stream and not a deep or navigable 
riverand was part of the property of the 
owners of the Monras on its. banks. Wo ara 
of opinion that this is the. correct view to 
take of the ease, . There is no mention of any 
river between the Konai. and the Jenai in 
Rennel’s map, and Wileox’s map does not 
show that the river Jamuna or Brahmaputra 
used to flow over the lands now in suit, but 
it ran at:a distance to the east; on the other 
hand, it is slear that the bed of the river at 
the time of the Revenue Survay, was not its 
bed in 1245, and that in 1830-31, the rivar 
flowed very near ita bed of 1845, If there had 
bsen aby deep or navigable river betweən the 
Mouzas slaimed by the plaintiffs, mention 
would sertainly have been made in any of the 
available maps of Rennel, of Wilsox and of 
Sambhu, but there is not the least reference 
to any such thing in any of them. Consider. ? 
ing these and other matters, we are of opinion 
that the evidence in the sase shows that tHe 
lands in dispute were eomprised in the Mouzas 
mentioned in the -plaint-and the two or three’ 
other ‘Mouzas stated above. We may add 
that.the river Konai of Hakikat Naksas, did 
not paess8:-near.or through the - southern. 
Mouzas ‘of the: ssid Naksas, and the Monzas 
Kathenga, with Para Matiahatte, Gohalbari 
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with Para Majidbari, Monza. Jangalis, Asab- 
pur or Asurpara, Chuek Jangalia, Ohuek 
Gohalbari and Dighulia formed in 1820.21, 
*asompast trast between Bhangasbari, Ohote 
Dhul, Kbidder and Chapra to the west and 
Ranjagar and Soloso Jangalia to the east; 
in that year no river passed through this 
trast ; even if the river Konai of the Hakikat 
Naksas were held to be the river Jamuna or 
any other publie river, the portion of the 
disputed land, lying between these two wes- 
tern and eastern boundaries and forming a 
sompaect whole, must have formed part of 
the Mouzas lying hetween them, as mentioned 
in the Hakikat Naksa papers, In fast, it is 
slear that in 1721 Konai was a small river 
distinet from the Brahmaputra and several. 
miles distant from it: in 1831 Brahmaputra 
or Jamnna had moved westwards, and in 1845 
had ovarflowed the lands now in dispute. 
There is no foundation for the suggestion that 
the Konai itself was a publio navigable river 
at the time of the Permanent Settlement. In 
this eonnestion,the observation of the Judisial 
Committee in Haradas Achar,ya Ohowdhuri v, 
Secretary of State for India (4), may ba 
repeated, that there is no eopy of the sanad 
grant at the date of the Permanent Settle- 
ment, nor of the kabultyat nor indeed of any. 
intermediate doeuments affesting the title, 
but this is rather the misfortune than the 
fault of the plaintiffs. Importanee also 
sanno! be attashed to the areas of the 
Mouzas as mentioned in the quinqaennial 
papers; there is nothing to show that at the 
time of the preparation of the papers, there 
was a publie survey ascording to whieh the 
areas of the Mouzas permanently settled had 
bsen ascertained. Besides, as was pointed 
ont by the Judicial Oommittee ia Haratlas 
Acharjya Chowdhur: v. Secretary of State for 
India (4), if, in fast,. the boundaries ara 
proved toinalnde an area far greater than 
that referred to in the returns, sueh 
migsaleulation or misrepresentation oannot 
defeat the title to the estate, As the 
Subordinate Judge has pointed out, the 
evidenes in this ease leads to a oonelnsion 
which is in sonformity with a statement in a 
well-known work of authority (Hunter's 
Statistical Aseounts of Bengal, Volume VIII, 
page 141): Secretary of State for India v, 
Shanmugaraya Mudaliar (6), Steamship Dra 


(6) 16 M. 869; 20 I. A. 80;'17 Ind, Jur, 274; 6 Sar. 
P, Q. J, 296; 6 Ind, Deo, (N, 8.) 964, 


chenfels, In the matter of the (7), It is stated 
thera that in 1811 that is, about thirty 
years after the publieation of Rennel’s map 
in 1781, the shange of sourse of the 
river Brahmaputra had begun to be offeated. 
Rennel’s map shows that there was no publis 
river just near the lands in suit whish lay 
at a short distanes from Balkushi on or near. 
the river Konai of Rennel’s map; Wileox’s 
map shows that in 183031 tbe river 
Brabmaputra did not flow over them. The 
shange in the eourse of the Brahmapntra 
consequently took plase several years after 
the Permanent Settlement of 1793. This tends 
to support the plaintiff’s ease that this trast 
was dry land atthe time of the Permanent 
Settlement and the lands must consequently 
have at that time formed part of the Monzas 
pointed out by the plaintiffs to the Qom- 
missioner even though they may have been 
in part in the bed of the small riyulet Konai. 
We aecordingly affirm the finding of the 
Subordinate Judge that the lands in suit were 
somprised within Mouzas Parbapara, Argyola, 
Mehernagar, Gajansahar altas Laskarpur 
with Para Sonekalso, Raneepur, Habbaspnr, 
Kole, Jangala, Kathenga with Matiahatte, 
Gohalbari and Majidbari, Asabpur or 
Asurpara and Ohuek Jangalia and Ohusk 
Gohalbari and Digulia, and that the bed 
of the stream Konai of Hakikat Nukta 
was part of the Moszaa through whioh 
it passed. We also affiem the finding of 
the Subordinate Judge that Movzsha 
Argyola, ineluding its Para Mehernagar 
Mouza Parbapara, Monza Gajansahar koowa 
as Laskarpur with its Para Sonekalei 
Mouzas Raneepur, Habbaspur,. Dighulia and 
Idil Jangalia appertain in entirety to ostate 
Ne. 26, and 8 anpas of Mouza Kathenga 
(Kismat) ineluding its Para Matiahatte 
surveyed asa Monza, and a 12 arnas of 
Mouza Kowabari and an 8 annas of Javaria. 
para are somprised in that estate, and that 
the remaining 8 annas of Kismat Kathenga 
insluding its Para, now, Mouza Matiahatte 
the entire MouzassKola and Noada, known * 
Gohalbari, are efmprised in estate No.543 and 
theremaining four annas of Kowabari to the 
estate No, 907, The plaintiffs in each suit haye 
got rights tothe extent stated in the plaint 
inthe lands in” dispute ineladed in those 


(7) 27 0, 860; 14 Ind, Dec, (N. s.) 562, 
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Mouza., The plaintiffs have got no right to 
Majidbari and have failed to prove that 
it is a Parå of Gohalbari;they also have 
been unsuesseasful in proving asquisition by 
adverse possession of any title to any of 
the landa in suit. It is not neeessary to 
re-state the evidense on this part of the 
ease which has been analysed in minute 
detail: with great aceurasy by the Sabor- 
dinate Judge. The summary of the evidensa 
as given by him has been snbjested to 
serntiny in every partienlar and has not 
diselosed any flaw or error. We hold assord- 
ingly that the finding of the Subordinate 
Judge upon the question of title eannot be 
‘gussessfully ehallenged. 
` The question of limitation has basn argued 
froma two-fold poiat of view, namely, first, 
that the plaintiffs have failed to prove posses- 
sicn or dispossession within twelve years of 
suit, and, sesondly, that the plaintiff in suit 
‘No. 10 is not entitled to the benefit of either 
Artisle 140 or 144 of the Sshedule of the Indian 
Limitation Act, In our opinion, neither of thesa 
contentions is well-founded. As regards the 
firat bransh of the argument, it is plain that 
the view taken by the Subordinate Judge 
must be upheld upan the authority of the 
desision of the Judisial Committee in Secretary 
of State for India v, Krishnamont Gupta (8), 
which overruled the ease of Kally Ohurn 
_ Sahoo v. Secretary of State for India (9) decided 
by a Fall Bensh of this Oourt in 1881, Lord 
Davey relied upon the earlier decision of the 
dJudisial Committees in Trustezs and Agency Oo. 
y. Short (10) in support of the proposition 
that on the diapossession of a trespasser by the 
vis major of the floods, the sonstrustive posses- 
sion of the land is in the true owner; in 
other words, the land after submersion 
besomes dereliet, and so long as it remains 
submerged, no title can be made against the 
true owner. The Subordinate Judge has 
-gorrestly held on the evidence that, except 
-as regards a small portion, Ohur Bell 
specified in his judgment, before the de: 
fendant sould acquire title by adverse 
possession for the satutory period, the lands 
both: of Ohur Sahapur and, Ohar Bell 


(8) 29 0. 518;§ C. W. N. 61%; 4 Bom, L. R. 587; 
8 Sar, P. C. J. -269: 29 I A. 104 (P. 0.) : 
(9) 60. 725; 80. L. R. 90; 4 Shome L, R. 95; 8 
ars Dec, (N. 8.) 470. 
10} (1888) 13 A. ©. 793; 58 L, J, P. O. 4; 59 L. T. 
677; 87 W., R. 428; 68 J, P, 182. — 
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besame submerged in 1877, 1891, and 1901, 
so as to interrupt the adverse possession and the 
present suit has been instituted within twelve, 
years from the date of the last emergenes. The 
Subordinate Judge has also eorrestly applied 
the test as to the nature of the possession re» 
quired in an'advérse possessor of waste lands 
suffisient to take the title out of the true owner, 
Such possession must be, as stated by Lord 
Robertson in’ Radhamont Debi v. Collector 
of Khulna (11), adequate in sontinuity, in 
publisity, and in extent of ares to extinguish 
the title of the rightful owner. See aslo 
Jogendra Nath Rat v. Balded Das (12), To the 
sama effast is the judgment of Gord Sumner 
in Basanta Kumar Roy vw. Secretary of State 
(13) where it was pointed out that-no rational 
distinetion ean be drawn between easas 
where re-formed land is after a few yeara 
again submerged by the flood fora time, and 
éases where the re- flsoding is seasonal and 
osours for several months in eash year. 
Both: these sontingansies have, as the 
Subordinate Judge eorrestly finds upon the 
evidence, happened in the presant. ease, 
Consequently, when the land was re-submerg- 
ad, whether for a period of years or only for 
à season, the possession of the Government de. 
termined, and while it remained submerged, 
no adverse possession sould be desmed ta 
continua so as to be available towards the 
ultimate sequisition of title by the Govarn- 
ment against the trus owner. .As regards 
the sesond braneh of the argumeaton the 
question of limitation, it is equally plain 
that the Subordinate Judge has oorrestly 
desided in favour of the plaintiff. The 
plaintiff in suit No. 10 relies on two 
airgumatanaes, namely, first, that she is a 
purshaser from a purahaser at a sale for 
etrears of revenue, held on the 28th Mareh 
1898, and time does not run against her from 
before the date of the revenue sale; and, sesond- 
ly, that as her predesessor-in-interest, her 
mother in-law had aninterast for life only, t*me 


' (11) 27 0. 9413; 4 C. W. N, 697; 2 Bom. L. R. 592; 
7 Sar, P. O.J, 514; 27 I. A. 136; 14 Ind. Dec, (N, 8) 
617 (P.O) > ! . 

(12) 35 C. 961; 12 O. W. N. 127; 60.0. J. 


Ja 

(13) 40- Ind. - Gas. 837; 44 O. 855; 1 P. L. W. 593; 
39 M. I. J.£035;21 O W.N. 642; I5A. L, J. 898; 
25 0. L. J. 487; 19 Bom. L. B. 480; (1917) M. W. 
T Eo 6L. W. 117; 22 M. L. T. 810; 441, A. 104 
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runs sgainst her only from the date of 
the termination of sush life interest, whieh 
took plasé within twelve years of the institu- 
tion of the suit, Both these seontentions 
are well-founded, As regards the first sonten- 
tion, referense need be made only to the sase 
of Surja Konta Acharya v, Sarat Chandra Roy 
(14) where the Judicial Committes ruled thas, 
ina sale held under Ast XI of 1859, what is 
Sold is not the interest of the defaulting owner 
which is determined on the failure to pay 
the Government assessment but the interest 
of the Crown subjest to the payment of 
the Government ‘aasessment, and, therefore, 
the period of limitation for adverse posaes- 
sion against the purshaser at susha eala 
only sommenses to run from the date of 
the sale. See also Bilas Ohandra vy, Akshay 
Kumar Das (15), As regards the sesond son- 
tention, itia slear that the plaintiff is entitled 
to the benefit of Artisle 140 of the Sshedule 
to the Indian Limitation Aet whieh provides 
that a suit by a remainder«man or reveraioner 
for possession of immoveable property may ba 
instituted within twelve years from the date 
when his estate falls into possassion, The 
plaintiff has proved the deed of agreement dated 
6th September 1865 between her husbard 
and his adoptive mother, whish was son- 
strued by this Court in the eases of 
Dinamont Chaudhurant v. Hlahudad Khan 
(16) and Dinimont Ohuudhurant v. Elahadut 
Khan (17). Acoording to its provisions, the 
motber-in law of the plaintiff (the adoptive 
mother of her husband) was to enjoy the 
properties of her adopted son for life; she 
was also to enjoy for life sueh immoveable 
properties as she might acquire out of the 
profits of the properties of her adopted 
son inher possession, and there is no doubt 
that the mother-in-law of the plaintiff pur- 
chased the shares in estates Nos. 26 and 
348 out of sush profits, Now, the husband 
of the plaintiff died on the 27th April 
1827 and her mother-in law died on the 26th 
February 1900; the present suit was insti- 
tute on the 29th Marsh 1910. I¢is thus 
plain that the plaintiff besame -entitled to 


(14: 25 Ind. Cas, 809; 20 C. L. J. 563: 18 0. W. N, 
1281; 16 M. L, T. 260; 27 M.-L, J 365: 1 L, W. 807; 
(1914 M. W. N. 757; 16 Bom. L, R. 925 (P, G). 

(15) 14 Ind. Cas, 219; 160, L. J, 486; 16 O. VW, 
N. 687 

(16) 7 O. W. N. 678. 

(17; 80. W.N, 843, 
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possession only after the determination of 
the limited or partienlar estate held by her 
mother-in-law, whatever ita presise nature 
might haye been, and that estate did not 
fall into possession until ber death, whieh, 
as we have seen, took place within twelve 
years before the suit. Article 142 sannot 
apply as the plaintiff was never in fast 
disposeessed; nor oan Artiele 144 apply, as 
possession of a trespasser cannot be deemed 
adverse against a person not entitled tobe 
in possession at that time. There is thus 
no bar to the spplication of Artiele 140, 
and if that Article applies, as we hold it does, 
the suit is not time barred. The view we 
take isin aseordanse witb that adopted by 
this Court in Promotha Nath Ray Chaudhuri 
v. Dinamani Ohaudhurant (13), 

The resultis, that in each ease the deeree 
made by the Subordinate Judge is eson» 
firmed and the appeal is dismissed with sosis, 
The cross-appeal is not pressed and is dismiss- 
ed without sosts, 

RUCKLAND, J.—I agree. 

BN. 

Appeals and Oross: Appeal dismissed, 


(18) 65 Ind, Cas, 826; £4 C, L. ve 129, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision No, 223 or 1921, 
Mareh 4, 1922, 
Present S— Mr. Batten, J.C. 
SHIVPRASAD—Aprricanr 
VETSUS 
SANTOOJ I AND OTHERS —— NON- 
e APPLICANTS, 


Civil Procedure Code (Act V of 1f08), O. XXI, 
r. (—Eaecution—Auction sale—Encumbrance not 
mentioned in proclamation— Auction-purchaser, whether 
can apply to set aside sale. 


876. 
SHIVPRASAD Y, SANTOOJI. 


. An auction-purchaser- is a person whose interests 
are affecied by 
Order XXI, rule 80 of the Civil Procedure Code 
and can, therefore, maintain an application 
under the rule for’ setting aside an auction-sale 
when an encumbrance existing on the property sold 
has not been mentioned in the sale-proclamation, 
[p 877, col. t.] 

Bhavirisetti Gopala Krishnayya v. Pakanati Pedda 
. Sanjeeva Reddy, 5ō Ind, Cas. 388; 38 M. L, J, 228; 
ll L. W. 184; (1920) M. W. N, 152, followed. 


_ Appeal against an order of the Distriet` 


= dudge, Nimar, in Exesution Civil Appeal 
No. 6 of 1921, dated the 26th July 1921. 


Mr. E. E. Gandhe, for the Applicant. 
Mr, S. B. Gokhale, for the Non- Applisanta. 


JODGMENT.—Inthis ease the auotion- 
purchaser ata sale of a house in exeaution of 
a deeree for sale in a mortgage suit has 
applied under Order XXI, rule 90, Firat 
Sehedule of the Civil Prosedure Ocde, to set 
aside the sale on the ground that, although 
the property was enusumbered and the 
Exesuting Court had ordered the eacscumb- 
ranca to ba mentioned in the sshedule of the 
sale-proslamation, the enoumbranae was not 
mentioned in the sale-proclamation, 


The first Court held that, as the jndgment- 
debtor had a saleable interest, the auction. 
purehaser’s applisation did not lie. It made 
some observations on the merite, but did not 
really hold any enquiry. The Distriet 
Judge in disposing of the appeal seems to 
have aonsidered that the first Court desided 
the ease on the merits and agreed with its 
desision, overlooking the faot that no proper 
enquiry had been made into the fasts, but he 
also seems to have agreed with the first 
Court that an austion-purshaser sannot avail 
himself of the provisions of Order KAT, 
rule 90, 


The only point that I have to deside is, 
whether or not an asanuationgpurchaser is a 
person whose interests are affested .by the 
sale within the meaning of Order XXI, rule 
90. The Privy Oouneil ruling in Bir) 
Mohun Thakur v. Rat Uma Nath Ohowdhry 
(1) on old section 311 of* 1282 is not 


(1) 20 0.8; 19L A, 164; 6SarP. O.J. 246; 10° 


Ind, Dec. (N, =) 6 (P, O.). 
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Applisable sinse the- provisiona of the law. 
hava now been altered. In Khetro Kohan 
Dati v, Dilwar (2) the view taken by . 
the lower Courts nas been adopted, but no 
reasons have really been given in the judg- 
ment for the view- taken. It has been 
assumed to bs axiomatie that every man 
buys at an austion-sale with his eyes open and 
the general prinsiple that an sauetion-pur- 
chaser eannot attack his own purehase 
exsept on the ground provided for in rule 
91 that the jadgment-debtor had no saleable 
interest, must apply. I prefer the view 
taken in Bhavirisettt Gopdla Krishnayya v. 
Pakanati Pedda Sanjeeva Reddy (5), in whish 
reasons, whieh appear to me to be sonvineing, 
are giyen for the opposite view. 1 will quote 
the judgment asa whole, as it is short and to 
my mind very much to the point ;— 

The only question to be desided is, whe- 
ther an auetion-purohaser is a person ‘whose 
interests are affested by the sale’ within the 
meaning of Order KAT, rule 90 of the pre- 
sent Code of Civil Prosedure. These words 
did not oscur in the (ode of 1882 and the 
question is, therefore, one of firat imprezsion 
go far ag. austion-purshasers ara sonserned, 
Under Order XXI, rnle 91 an sustion- pur- 
chaser may apply to the Court to set aside 
e sale on the ground that the jadgment- 
debtor had no saleable interest, but these 
words.do not go far enough to meet the case 
of auotion-purshasers who have been misled 
by a statement inserted through error or 
fraud in the proslamation of sale to the effest 
that the property to be sold is unencum- 
bered, 

“There ean be no doubt that, if an 
application is made under Order XXI, rule 92 
to est aside a tale, an austion-purehaser is 
entitled to noties of the applisation as being 
a person ‘affeeted’ thereby. in this respect, 
the praetise of giving notisa to suotion. pur- 
ohagers has reseived the approval of the 
Privy Counsil [Sea Prosunno Kumar Sanyal 
v. Lali Dus Sanyal (A)]. 

“If an auction purehaser's interests “ara 
affested by an order setting aside the sale, 


` (2) 46 Ind. Cas. 614; .8 P. L.J. 516; 5 P. L.W. 


151. 
(3) 55 Ind. Cas, — 38 M. L. J. 228; 11 L. W. 184 


(1920) M. W, N.15 
(4) 19 0. 683; 19 T A. 166; 6 Bar. P, C. J, 209; 9 


Ind, Dee, (x, s.) 898 (P, 0. Ji 
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it ig diffienlé to see why his interests- are not 
also affeoted by the sale, although it is trus 
that they are affeated in a different sense 
and in a different degree, In one ease, he 
stands to lose an interest aequired by the sale, 
in the other, be aequires an interest whieh he 
did not possess previously. We have not 
been shown any reason for confining the 
word ‘interests’ in rule 90 to the narrow 
meaning of interests in existense prior fo the 
EN so as to exslude interests created by, the 
ER 6. 

“In Mahomed Kala’ Mea v. A. V. Harperink 
(5) the Privy Ounoil have laid stress upon 
the duty of Courts to see that in aales held 
under their direction, nothing is done to 
mislead purohasers into the belief that 
properties for whish they bid are free from 
eneumbranees, when, if the truth were known, 
it would appear that they were properties of 
little or no value on assount of their being 
heavily encumbered. The present is a aase 
in whieh the respondent was equitably 
entitied to have the sale aside as being an 
unfair bargain into whieh he was indused to 
enter by misrepresentation and we think that 
the Courts below were right in their opinion 
that the words of the Code are wide 
enough to provide a remedy for sush a gase 
in exesution, 

“We, therefore, eonfirm the order appeal- 
ed against and dismiss the appeal with 
aosta,” ` 

I bold that the austion purehaser is a 
person whose interests are affested by the 
sale’ within the meaning of Order XXI, rule 
90, Isetaside the order of tha Distriot 
Judge and order that the Subordinate Judge 
should restore the application to his file and 
dispose of it on ifs merits acssording to law. 
Costs will be sostsin the suit, 


G, R. D, 
Application allowed, 


(5) 1 Ind. Cas, 122; 36 C. 323; 18 ©. W. N. 249; 
6 A. In J. 34 5M. L. T. 126; 9 O.I. J. 165; 11 
Bom. L. R. 227; 19 M. L, Js 115; 36 I, A. 32; A L, B, 
R. 25 (P. C,). | : 
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ALLAHABAD HIGH COURT, 
Execorion First Apprat No, 171 
or 1921. s 
January 6, 1922, 
Present —Mr. Justise Piggott and 
Mr. Justisa Walsh, 
LALTA PRASAD—~Decaus-Horprr— 
APPELLANT 
VETEUS 
SURAJ KUMAR AND OTHERS —JopGmuent. 


Desroxs - RESPONDENTS, 

Civil Procedure Code (Act V of 1903), s, 48, 
ch, 2 (a)—“Fraud”, interpretation of-—Maecution of 
decree delayed through judgment-debtor’s fraud—~ 
Limitation, 


Where execution of a decree has been obstructed 
by fraud on the part of the judgment-debtor for 
more than 12 years from the date on which it was 
passed the decree-holder is entitled to further oppor- 
tunity under section 48, clause 2 (a, of the Civil Pro. 
cedure Code, (p £78, col. 2] 

Beni Prasad v. Kashi Nath, 2 Ind. Cas, 222; 6 A. 
L, J. 401 and Mewa Lal yv Ahmad Ali, 18 Ind, Cas, 
939; 9 A. L. J. 17, fcllowed. 

Per Walsh, J—The word “fraud” dealt with by 
section 48 (2) (a) of the Civil Procedure (ode is 
such as prevents the execution of a decree within 
twelve years, and Judges ought to take a broad 
view of conduct deliberately adopted by judgment. 
debters with a view to defeating and delaying the 
just payment of their debts by frivolous and futile 
objections, which are dishonest upon the face of 
them ‘The word “fraud” in this section should no 
be narrowly interpreted. [p, 878, col. 2.] 


Exesution frst appeal from a deeres of the 
First Subordinate Judge, Cawnpore, 


Mr. Gulearilal (with him, Mr. Indu Bhushan 
Baneriee), for the Appellant, 

Mr. Madan Mohan Nath Ratna, for Dr, K, 
N. Kat,u, for the Respondents, 


JUDGMENT, 

Picerrt, J.—This ig a desreseholder’s 
appeal in an execution matter. Oa the face 
of it, it seems not a little startling that a 
desrss originally passed on the 16th of 
January 1900 and affirmed by this Oourt in 
appaal on the 19th of Febrnary 1993 should 
still be under exegution. The Court below 
haa held that the deeree-holder is now barred, 
both by the three years’ rule of limitation 
under the Indian Limitation Aet, and also 
by the spesial provisions of sestion 48 of the 
Codes of Civi? Prosedure, “Taking these points 
in order, we do not think the Court below 
was right regarding the three years period. 
The application now before us waa made on 
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the 12th of May 1920, and it was well within 
three years of a previous application whish 
had been disposed of in the year 1918, The 
Oourt below has got round this diffienlty by a 
prosess of reasoning based upon the fate of a 
previous applisation of the year 1915, For 
reasons which we need not enter into, the 
record ia seriously defestive; but in a general 
way we may ascept the faet that in the year 
1915 there was a decision by the Execution 
Court to the effeot that the exeention af the 
decree was then time-barred. What we do 
not know is, whether this desision proseeded 
with referense to the three years’ rule, or the 
twelve years’ rule laid down in sestion 48 of 
the Code of ‘Oivil Prosedure. The same 
queation of limitafion was raised again in the 
year 1918 and was then desided in favour of 
the desree-holder. That desiston may have 
beena bad one, It is possible that if the 
judgment-debtors had contested it in appeal, 
thera might have been a desision in their 
favour on the ground that the decision of the 
year 1915 sould not be resonsidered or set 
aside, As the sace now stands, the later of 
the two desizions in respect of which either 
party oan plead the prinsiple of res judicata, 
is in favour of the desree-holder, The 
grounds, therefore, upon whioh the Oourt be. 
low has applied the three years’ rule of 
limitation, aannot be sustaived. 

The question regarding the application of 
soation 48 of tha Code of Civil Prosedure is a 
more diffienlt one. The faet is, that until the 
month of July 1907 the deeree-holders were 
being beld up by s subsequent litigation, in 
whieh it was finally desided that their deores 
sould not be exeonted against one set of 
defendants wha were minors at the time it 
was passed, This does not affest the validity 
of the present exeeution, bat merely serves 
as a partial explanation of the long delay 
whieh has affected those proeeedings, When 
the desree-holder took out exesution in the 
year 1908, an objection was raised on 
behalf of the brothers of one of the present 
respondents, that is, the ‘party against 
whom the desree was admittedly oapable of 
pxreeution, whioh led to further litigation, and 
after a decision in this Oourt in favour of the 
deeree-holder on the question of limitation, to 
a compromise under whieh a substantial por- 
tion of the deores was realised, Since then 
the jadgment-debtors have obstructed the 
execution of the deorece in various ways; oven 
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in contestion with this present application 
they seem to have avoided servise of the 
notiseand to have susseeded with diffisalty in 
obtaining a re-hearing in the Oourt below 
after an ex parte order had been passed 
against them. Taking a broad view of the 
evidense, we think that the prinsiples aficmed 
by this Courtin oases like those reported in 
Bent Prasad v. Kashi Nath (1) and Mewa Lal 
y. Ahmad Ali (2) are applisable, We hold 
that exesution of this desraa has bean 
obstrusted by fraud on the part of the 
judgment-debtors to a sufficient extent to 
entitle the dearss holders “to the further 


opportunity sought by them under this 
present applisation. We, therefore, allow 
this appeal, set aside the order of the 


Court below and sand the assa bask to 
that Court with direstions to prossed with 
the axesution assording to law. The dsaree 
holder-appellant will be entitled to thea 
eosts in this matter in both Courts inalad- 
ing, in this Court, fees on the higher 
soale, 

WuansH, ‘J.—I agree. I propose to add 
a few words upon the question of 
fraud dealt with by the learned Judge: 
lt is slear to my mind that he has taken 
mush too narrow a view of his funetion, 
He says that the mere fling of frivolous 
objections was not a fraud as it did 
not prevent exeention, and that the 
fraud must be such as to prevent exeau- 
tion. This is a elear misdirection and a 
total misunderstanding of the section. 
The “fraud” dealt with by the section is 
such as prevents the exeention of the desrea 
within twelve years, and, to my mind; 
Judges ought to take a broad view of 
eondust deliberately adopted by judgment- 
debtors with a view to defeating and 
delaying the just payment.of their debts 


“by frivolous and futile objestions whieh are 


dishonest upon. the fase of them, It is 
the duty of a Oourt, and if a Oourt of law 
does not perform the ‘duty nobody will 
ever perform it, to preservea striat stand- 
ard of moral oondnot. Fraud is’ .merely 
moral turpitude, and if Judges seb a low 
standard of moral conduet by their desisiong 
in Ooart, it naturally follows that a low 


(1) 2 Ind, Cas, 222; 6 A. L. J. 401, 
(2) 18 Ind, Cas. 929; 9 A. L. J, 17. 
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‘view is taken by the profession, and by 


the publia, and the only way to preserve a 
standard of aondust for the publis in matters 
of litigation is for the Oourts to set a 
steiet and proper standard . themselves. 
The word “fraud” in this section should 
not ba narrowly interpreted. Nobody ean 


doubt that the objeot of its insertion in this 


sestion was to prevent the triaks whish 
ara sonstantly played by judgment-debtors, 
and I propose to cite two or threes simple 
illustrations of the meaning: of “fraud” 
besause nobody ean ‘say in anticipation 


- exastly what conduat would in a partieular 


sase amount to fraud or the kind of 
soninuct whieh has always been heldto bo 
fraudulent, 

Mr, Justiso Maule in Esans y, Edmonds 
(3) said as follows:—'i sonseive if a man 
having no knowledge whatever of a subject 
takes upon himself to represent a eertain 
state of facts to exist, he does so at his 
peril, and if it be done either with a view 
to’ seaure some benefit to himself or to 
deesive a third person, he ie... guilty of 
frand,” ; 

Mr. Justice Watkin Williams in Joliffe 
v. Baker (4) said:—“Ever sino 1845 it 
has been clear and established law that...the 
term ‘fraud’ must be used and understood 
in the sommon meaning of the word as if 
is ordinarily used in the English language 
and as implying some base sondust and moral 
turpitude.” 

Lord Justices Ootton in Derry v. Peek 
(5), quoted at page 360 in 14. Appeal 
Cases, said:—" What, in my opinion, is 8 
sorreet statement of the law is this, that 
where a man makes a statement to be 
acted upon by others whieh is false. and 
whieh is known by him to be false or is 
made by him recklessly or without oare 
whether it is true or false, that is” fraud, -’ 

This prinsiple ought to be strictly applied: 


‘iA execution eases just as in any ordinary’ 


suit for desision, < 
dtp, Appeal allowed. ' 


(8) (1853) 13 C. B, 777; 1 Com, L, B. 658; 22 L. J 
O. P. 211; 17 Jur, 888; 1 W, R, 412; 138 E, R. 1407: 
93 R, R. 732. < 

(4) (1853) 11 Q. B. D, 255;52 L, J. Q. B. 609; 48 L.. 
T, 966; 82 W, B. 69; 47 J. P. 678. yk; j 

(5) (1889) 14 A. C. 337 at p 360; 58 L. J. Ch. 884 


INDIAN-OASHS.: 


879 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ovin Revision No, 155 or 1921, 
March 7, 1922. 
Present :—Mr. Kotval, A. J. O. 
KASHIRAM— APPLICANT 
VATEUS 


Musammat GUDDOO—NON-A PPL: CANT, 
Cwil Procedure Code (Act V of 1908), Sch. II-- 
Arbitrators appointed by parties—Pleader, power of, to, 
cancel and appoint another, 


Where ina case a litigant has himself appoint. 
ed the arbitrators his Pleader has no power to 
substitute another or others in their place or to 
revoke the appointment of one or more of them 
without the knowledge of orinstructions from his 
client. Power to make an appointment in the first 
instance in the absence of any instructions to the 
contrary is one thing and power to undo the 
appointment made by his client is another thing, 
[p. 880, col, 2. ] 

Application for revision of the jadgment 
of the Subordinate Judge, Mandla, dated 
the 26th April 1921, in Civil Sait No, 29 of 
1920. 

Mr, 0, B. Parakh, for the Applioant. 

Mr. B. R, Kendharkar, for the Non-Appli- 

gant, 
' ORDER. —The minor plaintiff's guardian 
and the four defendants agreed to refer 
the entire matter in dispate to the arbi- 
tration of five panchas. The agreement was 
reduead to writing and signed by them 
all and filed in Court on the 10th January 
1921, On the same day the Court passed an 
order referring the matter to the five yanchas 
and fixed the 10th February 1921 for the 
filing of the award in Court. The order- 
sheet of the 10th February 1921 runs as 
follows :— 

“ Plaintiff by Mr. Kekre, Pleader, Defend: 
ant by Mr. Umesh Dutt. They now say 
that Mr. Gopal Rao should be the sols arbi. 
trator. They must file an applieation to 
the effest. The ease will then be referred 
to Mr. Gopal Rao and he will be request. 
ed to submit his award within a fortnight. 
For 28th February 1921, 

“Application filed and order of reference 
is made over to Mr, Gopal Rao, Pleader,” 

The application is to the following 
effest:— = 

* It is submitted that in the aboye suit 
four pancias hava been appointad for the 
desision of tha suit, We do not desira a 
desision’ by ‘those panchas. Now we both 
parties agres to aesept whatever desvision 
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Pandit Gopal Rao Sahib, Vakil, along will 
give in this ease. ” 

It iq signed only by the two Pleaders for 
the parties, namely, Messrs. Kekre andU mesh 
Dutt Patka.. - 

On the 29th Mareh 1921 Mr, Gopal Rao's 
award was filed in Oourt and the 8th April 


1921 was fixed forfiling objeetions. -On the ` 


"th April 1921 defendants Nos, 3 and 4 filed 
an application in which they urged that only 
one panch out of the five appointed had 
desided the case against them in their absense 
and set forth. oertain. objestions to the 
award, They said that ‘the award was not 
asseptable to them and they desired that 
the Court should proseed with the ease. 
The applieation is signed: by a new Pleader, 
Mr. Dharnidhar. On the 8th April 1921 de- 
fondanta Nos. l and 2 were examined in Oourt 
and they also stated that they never agreed 
that the case should be referred to one 
arbitrator and that the award was not 
binding on them. They alleged that they 
never instrueted Mr, Patak to refer the 
ease to one arbitrator, The plaintiff's 
Pleader made the following statement :— 

“he referense to Mr. Gopal Rao was 
made on the joint application of the parties, 
Mr. Umesh Dutt. bad appeared for all the 
defendants and had signed the petition. 
The order is thus binding on all the defend- 
anta. * * * % Mr, Gopal Rao had 
asked the defendants to produse evidence. 
But they did not do anything. The plaintiff 
learns that the defendants had gone to Mr. 
Gopal Rao. Thus, there are no good grounds 
to set aside the award,” 

The order-sheet of the same date shows 
that Mr. Umesh Dutt Patak was present 
at the hearing but was neither examined 
by the Court nor made any statement him- 
self as to whether he was instrusted-to make 
the applisation on their behalf, The follow- 
ing issues were fixed by the Oourt :— 

Whether the defendants had through Mr, 
‘Umesh Dutt agreed to refer the matter to the 
sole arbitration of Gopal Raq ; 

Whether Mr. Umesh Dutt had no power to 
refer the matter to arbitration on behalf of 
the defendants ; 

Whether Mr. Gopal Rao had. desided in 
the absense of the defendants after giving: 
them notise ; 

Whether the award ean be set aside on any 
of these grounds, | 
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The lower Oourt. writes :— 

" I find that, though there was no express 
authority to Mr. Umesh Datt, he was fully . 
within his power to referthe matter to the 
sole arbitrator, The parties had not suggest- 
ed to Mr. Umesh Dutt to refer the matter to 
the single arbitrator. No express authority 
was required for sush a purpose. I find 
that Mr. Umesh Dutt had power to refer 
the matter as’ he was placed in- sharge of 
the ease. * * * Mr, Gopal Rao, Pleader, 
who gave’. the award has _ been 
examined. I find from his statement that he 
had given verbal notiese tothe parties and 
they failed to appear before him. They did 
not addusa any evidenss. He had thus to 
depend upon. the 6videnee found on the 
reeord of this sase, No gase is made out for 
setting aside the award, ” 

lt is unnesessary to decide, for the purposes 
of thie ease, whether a Pleader haa powar, 
in the absence of express authority to that 
effest, to refer his oelient’s gaso to arbitra. 
tion. In my opinion where, as here, a 
litigant has. himself appointed the arbitrators 
his Pleader has no power to substitute another 
or others in their plass or to ravoke the 
appointment of one or more of them without 
the. knowledge of or instrnetions from his 
client. Power to make an appointment in 
the first instange in the absence of any 
instructions to the sontrary is one thing 
and“power to undo the appointment made 
by his slient is another thing, In this view 
the saneellation of the appointment of the 
five punchas hy the Court based as it is 
upon the Pleader’s request is unwarranted 
and invalid and the subsequent appoint- 
ment of Mr. Gopal Rao must also be held 
to be sueh. It is not suggested in this 
Court that the defendants. in any way 
acquiesced in the appointment of Mr. 
Gopal Rao. So far as the resord goes, it 
shows that they did not reeognise his 
appointment or take. part in the proseedinga 
before him, I set aside the reference to Mre 
Gopal Rao snd all prosesdings subsequent 
to it, The Court will prosesd to deal with 
the ease as it stood: before.the - Oth February’ 
1921. Parties will bear their own costs in’ 
this Court, - ` i 

da Py f — 

Application allowed, >` 
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NAGPUR JUDICIAL ‘COMMISSIONER'S 
= COURT, 
i Oiv:t Revision No, 271 oF 1921, 
ao d - Marah 9, 1922. 
- Present s—Mr, Hallifas, A. J.O. | 
TANDUR ANG an ANOTHER —~ PLANT, FF 3— , 
-- APPLICANTS -© - 
~  peraus 
KALLUDAS—Dere «pant RESPONDENT, 
Limitation Act (IX of 1908),Sch. Í, Art, 85—“Mutual, 
open and current” accownt-—Test—Oseil Procedure 


Code (Act V. of 1803), s. L16./c' —-Revision—Dzcision _ 
based on non-existent facts— Material trvegularit Us 


“The test of an account being mutual, open and’ 
current within the meaning of Article 85 of Schedule 
T tothe Limitation Act is the intention of the parties; ’ 
the’ fact that the balance has always been in favour 
of the same party would not prevent the account” 
from being mutual, open aut ourrent. 


It the decision of a case is based — — on & - 
forced and impossible construction of the facts 


that were before the Court, but on.the importation - 
of facts which were: admitted by. both the parties ` : 
not to.exist, there is clearly a material irregularity in - 


the exercise of jurisdiction of the sort contemplated 


by clause (e; of section 116 of the Civil Procedure - 


Code, 

: Messrs. G.P. Dick and A, FV. Zinjarde,’ 
for the Applisants. 

“Mr. M. R, Bobde, for the Non. Applisant. 


ORDES.—The desision of this ease is 
based, not merely on a forsed and impossible . 
eonstruction of the fasts that were before | 
the. Court, but ‘on the importation of faota — 
whish‘ were’ admitted by both parties not 
to exiat, This is elaaily a materiel irregu» 
larity in the exeraise of juriedistion of the 
rort eontemplated by elavse`{c) of sestion 
115 of the Civil Prosedure Vode, Tle 
defendant . was employed as the Munim of 
the plaintiffs on a monthly salary. This 
was not paid to him every month : 
but- he ` was allowed to draw what -he 
required, from time to time, the amounts 


so grawn being debited against the amounts . 


die fo>him as salary. His salary was 
enteréd- on the oredit side of the aesounts 
at the end “of eadh year and not of 
every month and tke balanee due by him 
was sarried forward to his debit in the follow- 
ing year. He was shown as having over- 
drawn atthe end of every year, though’ in 
some years the sums he drew amounted 
to less than his salary for that year. Tha 
learned Additional Distriet Judge has treated 
this aseourit’ as‘elosed at the end of cash 
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year, the balanee of the eredita and debits 
during that year-only, if it was againat the 
defendant, besoming some sort of ‘debt! 
differing from the sort it wag till that moment. 
and apart entirely from the sesounta of 
previous or the following year. It was held 
that “at the end of eash year the ‘amount of 
balanos’ became debt due to plaintiffs - from: 
the defendant.” 

-It is impossible to find any jnatifien- 
tion for taking a year as the period at the 
end of which this somewhat oseult prosess 
If it took plase at all, ib would 
surely -bə at the end of eneh month. And 
why should it take plaeo iu regard to the 
balanes now found to be dua aa the result 
of the debits and eredits of eash year 
separately? The parties never slosed the 


. : gseount at the end of eash year and put 


it aside, so to speak, and opened an 
entirely new aesount for the next year, 
as the learned Jadge has done, They 
əarried -the debit of eaeh year forward 
into the: next. The balanees shown in the 
books, for the writing of whish the 
- defendant himself was responsible, are the 
> result of the debits and eredits for- the 
whole period from the beginning of hia - 


i service, whieh shows that the parties at 


least never regarded the balanse of the 
debits and esredits of eash separate year 
as undergoing any -ehange of sharaster 
at the end cf that year, lt may be 
remarked also that no interest was ever 
eharged against the defendant on the 
amounts overdrawn. 

In all these eireumatanees, I find ib 
diffieult to imagine an aseount more some 
pletely filling the deseription in Artiele 85 
of the Limitation Act, “mutnal, open and 
eurrent,’ The fact that the balanee was 
always in faet in favour of the same party 
does not prevent the assount from being 
mutual, The teat is the intention of the 
parties, and indeed it is quite probable 


` that there were times at whieh the balanee 


stood jn fayonr*of the defendant, though 
the ascounts were never made up at any 
sush time. The plaintiffs were, therefore, 
entitled to sue within three years of the 


` last day of Sambat 1976, whieh was 20th 
“ March 1920, for the balanee due to them 


on the whole aseount from the beginning, 
The plaint puts the aeerual of the eause 
of action on 25th September 1919 when 
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the defendant left the plaintiffs’ service, 
whieh is apparently correet, but the three 
yeara’ peritd of limitation does nob run 
from tbat date, This, however, does mot 
matter, as the suit was filed on 17th Joly 1920. 


Tt was found in the firat Court and 
not denied in- appeal, not is it denied here, 
that the amount due by the defendant to 
the plaintiffs, provided no part of the 
elaim was barred by the law of limita- 
tion, was Rs, 353-11-6 on 25th September 
1919 plus interest at 1 per cent, per mensem 
from that date. .The amount due as 
interest from that date to this ig, 
therefore, Rs. 103-9-6, giving a total of 
Rs. 457-5-0. Interest clearly ought to 
run on this sum at the same rate until 
the defendant pays it: The deorees of 
the lower Courts are, therefore, set aside, 
In lieu of them, deoree will issue ordering 
the defendant to pay to the plaintiffs the 
sum of Re, 457-50 together with interest 
thereon at l per sent, per mensem from 
this date to the date of payment and all 
tte eosta ineurred by the plaintiffs in both 
the lower Courts and in these proeeedings. 
The Pleader’s fee in this Court will be 
Ra. 15, 


G. R. D, 


Application allowed. 
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PATNA HIGH COURT. 
Lerrers Patent Aprean No, 126 o 1920, 
February 15, 1922, 
Present:—-Sir Dawson Miller, KT., 
Ohief Justice, Mr. Justias Das and 
i Mr, Justice Adami. 
BHONU LAL CHAUDHURI PLAINTIFF 
~~ APPELLANT 
versus i 


Mr, W. A. VINCENT AND oragRrs— 


Daren oanTs— RE PONDENTA. 

Landlord and tenant—Ocenpancy holding—Transfer 
—Recognition by landlerd—Knowledge—Burden of 
proof — Patwari, authority of—~aAcquiesence—Construc- 
tion of document—Operative part—Recitals—Zorait, 
meaning of, in Bihar —Porgery-—Test —Conveyancing — 
Corporeal and tncorporeal hereditaments. 


Per Dawson Miller, CO, J.~The receipt of rent by 
a landlord from the transferee of a holding, not 
transferable by custom, validates the transfer, But 
the Gomastha or Patwari of the landlord, although 
authorised to collect rents on his behalf, has no 
authority by taking rent from a transferee to craate 
the relationship of landlord and tenant between his 
master and the transfereo In such cases the 
landlord would not generally be bound unless he 
accepted the rent knowing the source trom which 
it came, [p. 90, col. +] 

In such cases it must be shown that the landlord 
had knowledge of the transaction and ratified it 
either expressly or by implication. [p £10, col L] 

If a Court is satisfied upon the natural cone 
struction of the operative part of a deed that a 
certain property passes, notwithstanding that the 
construction may be dificult, the recitals have no 
binding force. [p 908, col, 2: p, £04, col, 1.) 

In Bihar the term zerait is used to denote ail 
lands in direct cultivation of indigo planters for 
cultivation of, indigo as distinguished from oul- 
tivation of indigo by raiyats. The factory may 
hold the land as proprietor, tenure-holder raiyat, 
or under-raiyat and whatever the interest may be 
the land is still called geraite The word used in 
this sense has no connection with the term zerait 
as used in the Bengal Tenancy Act and meaning 
proprietor’s private lands. [p, 911, cols, 1 & 2.) 

Per Das, J—An assertion by a tenant does not 
establish a case of recognition. “16 must be 
established that such an assertion was made to the 
knowledge of the landlord and that the landlord 
acquiesced in the assertion deliberately and with 
knowledge as to its effect [p £82, col. J.] ó 

Parties cannot be said to, acquiesce in the claims of 
others unless they are fully cognizant of their right 
to dispute them, and where acquiescence is telied 
on, it must be shown that the person acquiesc- 
ing was aware of the matter in which he acquiesced, 
and of the effect of such acquiescence, Recognition, 
like waiver, must be an intentional act with know- 
ledge, [p. #26, col. 2.] . 

The fact that the transferee of an occupancy hold- 
ing pays the rent as such transferee does not decide 
the question that the transferee has been :ecognised 
by the landlord as his tenant, he must establish 
thas the \landlord accepted rent from him as a 
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tenant. In other words, it ia the act of the 
landlord that decides the question, and not the act 
of the person who claims the status of tenant [p 926, 
col, 2, 


Where the circumstances are equally consistent 
both with the case of the tenant who sets.up recogni- 
tion and with the case of the landlord who denies it, 
the tenant, on whom the onus of proof as to recogni- 
tion lies, must fail. [p. 984, col, 2.] 


It is not within the scope of the authority of a 
Patwari or a rent collector to consent on behalf 
of his master to the transfer of an occupancy holde , 
ing. That is an important act to be performed only 
by a person having gome at least of the powers of 
a manager. [p 30, cols, 1 & 2.] i 


A person who has conveyed his proprietary 
interest to another person but whose name is still 
borne on the Collector’s register, cannot, by giving 
a rent receipt, recognise a porson as having a right 
of occupancy in the land, who otherwise had no 
such right, [p. 931, col, 2; p. 982, col. 1.] 


It is quite true that the reoitals in a convey. 
ance ars s‘tbordinate to the operative part and 
that, consequently, where the operative part is 
clear, it is treated as expressing the intention of 
the parties, and it prevails over any suggestion of 
a contrary intention afforded by the recitals: but it ig 
well-established that where the operative part ig 
doubtful and it is impossible to say, ona mere read. 
ing of it, to which properties it refers, then the 
recitals can and ought to be used to explain its 
meaning; and that while, for the purpose of con- 
atruing the operative part, the whole of the instru. 
ment may bo referred to, yet the recitals leading 
up to itare more likely to furnish the key to its 
true construction than the subsidiary clauses of 
the deed. For instance, parcels of a deed describ. 
ed with certainty are not cut down by recitals 
showing that something less was intended to pass; 
but the recitals assist the construction of the 
operative port where there isan ambiguity in the 
operative part as to the property affected. [p. 922, 
cols, | & 2.) 


Whena Court is considering, not whether the 
tenant can by lapse of time acquire a right of 
occupancy in the land but whether his status as 
an occupancy teuant has been recognised by the land- 
lord by a series of transactions culminating inthe lease 
itself, it is important to consider how the land has 
been described in the lease itself and whether there 
is a demise in respect of that land within the 
jama,mentioned in the lease [p 983, col 1.] 


An occupancy holding forms a property by itself 
and is capable of being held and is in fact held 
distinct and apart from the estate, within the 
ambit of which it may happen to lie. Lp. 925, col. 1.] 


The old modes of conveyancing under which an 
estate accompanied by possession passed by livery, 
while future estates and other rights in land 
passed by grant, gave a practical rule for dis. 
tinguishing between corporeal and incorporeal 
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horeditaments, The old conveyancing test is now 
obsolete: but the distinction is still maintained, 
and such rights as are nob accompanied by ex- 
clusive possession are cligsed amongst ineorporeal 
hereditaments whereas those rights which entitle 
the owner to the present possession of the land or 
to receipt of rent and profit are classed as cor- 
poreal hereditaments tis quite true that a right 
of occupancy, looked at from the point of view of 
right of property and not subject of property, is 
incorporeal in its nature; but the actaal posses- 
sion of the land, to which a person having a right 
of occupancy is entitled, attracts iit to the class 
of canoes! hereditaments, [p. 922, col, 2; p. 928, 
col, 1. 


It is dangerous to come to a conclusion on the 
question of forgery on œ ‘mere comparison of the 
writing ina disputed’ document with the writings 
in admitted documents. [p, 92], col. 1.) 


One of the most usefal-testa in considering a 
case of forgery is to.sce whether a clear dis- 
similarity of habit can be traced through the 
documents tendered. If there exists such a dis. 
similarity, then itis dificnlt to say that the same 
person wrote them all, The judicial mind has 
constantly taken advantage of the characteristic 
pecniiarities of individuals when a question has 
been raised whether their Writings have been forged, 
such peculiarities being most commonly manifested 
in the formation of an idea or in the mode. of 
PT particular words. [p.92], col. 2; p. 922, 
col. 1, 

Por Adami, J.—A recognition by a landlord to be 
effective in favour of a tenant must be clear and 
certain, [p. 939, col. 2.] 


Latters Patent Appeal against the desision 
of Mr. Justies Mulliek, differing in opinion 
with Mr. Justica Jwala Prasad, in Appaal 
from Original Daeree No, 97 of 1917, dated 
the 18th August 1923, < 

FAOTS appear from the following dissent. 
ing judgments of Mr. dustiosa Mullisk and 
Mr. Justice Jwala Prasad, dated the 18th 
August 1920, 


JUDGMENT, 


Moutics, J—The plaintiff is tha owner of 
estate No, 9507 in the Distriot of Muzaffarpur 
and sues for the resovery of an area of 
36 bighas 7 cottas and li dhure and for 
mesne profits» from the eold waather 
of 1521 F.S, (1913) till the date of tha 
suit, namsly, the 53h Desember 1914 
aad thereafiar till delivery of pos:es:ion, 
Tae prinsipal defən iani, Mr: Vinaaùt, rasists 
the suit on the ground that, by virtue of 
a icez lease exasatel by the plaintiff's 
predasessor in favour of his pradesasaor, 
Mr, Hadson, he was in possession of that 
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part of Mauza Htwarpor Jainti-whieh falls 
within the a plaintiff's. estate No, 9507 and 
that on the. expiry of the lease, which 
oseurred on tlie: lat. Kartik 1321, eorre- 
sponding to. the öth Ostober 1914, he 
surrendered possession of all the lands 
exeept the. aren :in suit-in whish the pre- 
desessor of -his ` lessor had aequired the 
interest of an” ‘Osdupaney rasyat by purshase 
from the former. fenants and by ———— 
by the landlord, | a 

The shain of transaetions by whieh the 
plaintiff derivas his proprietary title is as 
follows: —. 

Manza  Etwarpur Jainti was a village 
situated . in a permanently settled. estate 
held in eommon tenancy by a number of 
proprietors up to the year 1868. It is 
alleged ‘that, for. the sake of sonvenienss, 
the lands or some of- them were privately 
partitioned among the proprietors of whom 
Sunder Sahay was one, In 1868 there was, 
& Collestorate,, partition by whish Sunder 
Sahay was -allotted a separate estate 
No. 9507 i in proportion fo hia 8-annas share. | 
After Sunder ' Sahay’s death hia estate | 
devolved upon one Matuk Lal who, on the. 
18th. July 31895, exeented a eonveyanoe of 
sale in favour of ` ‘the plaintif - and hia 
so-sharers, Juggu : Lal and others. ` It is 
- admitted that by a partition in 1°09 the 
lands in suit were allotted to the plaintiff. 

The shain -of transastions by whieh the 
defendant slaims title is as follaws: — 

It is alleged that one Nathu Lal Chan- 
dhury had an indigo - eoneern and that 
in the year 1271 Fr S, aorrespording to 
1263 64,he porehssed from five tenants named - 
Bulaki, Doma, Bhikari, Bhikan and Adam 
Danak, portions ‘of their cseupaney. holdings 
measuring an aggregate area of 36 bighas 
7 cottas and 11 dhurs and that the pur- 
shase was resogpised by Suancer Sahay by 


a letter dated the 19i:h Desember 1885, ` 


Ono the 30th June 1876, Nathn Lal ob. 
tained from Sheo - Prasad, the susgessor. 
of Sunder | Sahay, a% lease eof a 2 annas. 
share of. Mauza < Etwarpur Jainti, for a 


periód- of seven yéars from 1284to 1290 F. S.. 


That -lease, was renewed on the 22th July 
1883 for a further period of 9 years, tiz., 
from 1291 to 1299 F. S, The remaining 


6 annas share of Sunder Sahay in Etwar- 


pur Jainti No, 2507 was leased on the 
20th November 1881, by Matuk Lal, the. 
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suesessor of Sheo Prasad, to Nathu for a 
term of seven years from the year 1289.1295, 


For the years 1300 to 1302 the 2-annes ° 


share waa held under an amaldaetak or oral 
settlement by Nathu Lal and the 6-annas 
share, the lease for whieh expired in 1295 
was held from 1296 till 1302 by an cral 


settlement of the same kind. Onthe 23rd. 


July 1890 Nathu Lal sold. the entire indigo 
soneern,. whieh was then styled the Pirak- 
pur Indigo Fastory, to Mr. Henry William 


“Hudson, who remained in possession till 


the leases above-mentioned expired in 
1302, 4. e., till Ostober 1895, ‘Daring the 
years 1303- 1304 F. S., corresponding to 


1895.96 and 1896.97, the Fastory was not’ 


in possession under any lease. Aseording 
to the defendant, Matuk Lal eollested the 
rent for this period but on the 19th April 
1897 Mr, Hamilton Hudson, on bshalf of the 
proprietors Mr, Henry Wileon Hudson and 
Mr; Henry Hudson, exeeuted a kobulsyat in 
favour of the plaintiff and his so sharers 


for the 8 annas share of Etwarpur Jainti . 


for a term cf seven years from the years 
1395 1312 F, 8, That kabuliyat was renewed 


in 1904 for a term of 9 years from 1813.. 


1321 F. S.. by Mr. W. Hudson on behalf of 
Mr. H.W, Hudson in favour of the plaintiff 
and bis 60-sharers. 

‘Mr, H. W. Hudson was upon his death 
ausecaded by his sons, Mr. H, W, Hudson 
and Mr, Perey Hudson and after the death 
of the: former Mr. P. Hudson was tke 
sole. proprietor of the Faetory in 1905, 
In , that year the defendant, Mr, Vineent, 
who bad, joined the factory in 1608 as 


Manager, purchased a 4 annas share from 


Mr,“ Hudson and in 1912 after the death 
of Mr, P, Hudson he purehased the re. 
maining share from his widow Mrs. Hudson. 

- The defendant’s ease is that he did not 
purshace the oseapansy holding in suit by 
his eonveyanee from Mr. Hudson, and that 


on the 13th Janvary 1914 Mrs. Hudson 
exeeuted a.eub lease in His favour in reapest. 


of this land by whieh he besame an under- 
raiyat for- `a period’ of 9 years with dn 


option of suesessive- renewals at an annual 


rental of Rs, 5. 


The ease of the defendant, therefore, A 


that up, to 1281 Nathu Lal Ohaudhury was 
an ossupaney raiyat of .this land at a rental 
of Rs. 197.14 0 inelusive of road. sess, and 
that after: ho aequired the- ticca lease” of 
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Etwarpur Jainti he sontinued to hold asan 
ossupansy raiya? during the period of his 
ticcz; that from 1890 to 1895 Mr, Hudson 


°” gontinued in possession under the same 
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right and title; that if thsre was any 


defest in the title of Mr. Hadson by reasin. 
_ of there not baing avy austom allowing 
_ the transfer of ossupanay rights that defect 


was sarad in the yaar 13)3, 4. e„ 1896, by 
the resaipt of rent in raspest-of tha holding 
by Matuk Lal the then proprietor; that in the 


year 1895-97 and in subsequent years Mr. 


Hudson asd his sussessors eontinned to 
relain their ossupaney right during the 
pariod of their #fcca lease, and that onthe 
lat Kartik 1321, eorrasponding to the 5th 
Ostobar 1913, the plaintiff was entitlad to 
rasdver passassion only of the ficca lands 
and not of the land in suit, 

The Sabordinate Jadga framed fiva issues 
in tho suit, The sesond issue related to 
tha title of the defendant, the third to 


~ his ressgnition by the proprietor in 1896, 


and the fifth to the quostion wasther oos 


supancy rights ware transferable by custom 


in the losslity. He did not sonsider is 
nsee3iary to datermina this Jast issue-buat 
he found issues Nos, 2 aud 3 in the defendant's 
favour and he, therefore, dismiasad the astion, 
Tho plaintiff aseordingly appeals, - 


In my opinion tha erucsial question in 


the eass. is, whether the defendant’s pre- 


desessor was reaognisad ay an oscupansy 
rayah by the proprietor on the 16th April 
1833, and I will. first of all deal with the 
ralations bafwaan ths partiaa during ths 
yeara 1895 95 and 1877.98, spEEesoanaing 


“to 1323 and 1304 F.S, 


"Ths two dociments whieh boar upon 
this part of the “dasa ara Hxhibita I “ani 
K, Exhibit I. ia a. raseip§ tor a sum of 
Rs. 138 alleged to baya’ pid by the 
Fastory to Matuk Lal, Ta broprietor, on 
assonaot of the rant of ain” dssupanoy hold» 
igg of 36 bighas 7 coftas and.” Ak. dhurs, 
The ressipt is dated ths 18th “Baisakh 
1303, sorresponding to 16th April 1896, 
and purports to have been given by Khub 
Lal, Patwari. nephew of Dwarka Lal, 
Patwari. The rent of the holding is en: 
tered as Rs, 191-146, the road-eoass at 
Rs. 515-6 and the total demand at 
Re. 197-140. The plaintiff sharastorises this 
doaument as a forgery, but the learned 
Subordinate Jadge, after sarefully eonsider- 
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ing thes evidenss, has foand that it is 
ganuins and I fally agrea with him, Tho 
plaintiff asserts in his evideusas that Khub 
Lal was never a Patwari in 1303, but 
there is eyidenss to the seontrary whieh 
the learned Subordinate Judge appsars to 
hava balieved. Attention has been drawn 
to the faet that Khub Lal has signad as 
the nephew of Dwarka Lal, Patwari, This 
matter does not seam to haya bsen made 
a subjest of attask in the lower Court 
but ons possible explanation may ba that 
D warka Lil ani Khub Lal wara both 
Patwaris, of whom Dwarka Lal was the 
senior, That Khub Lal had authority to 
rasaive the money is not only established - 
by the evidence for the defendant bat 
may also be inferred fram the admission 
made by the learned Vakilfor the plaintiff . 
that a sum of Ri 138 was ressivad by 
Matuk Lil from the tenants as rant, It 
is suggested that Kbab Lal had no authoriby 
ta bind the landlord sa as to rasognise 
tha trausfer of the holding but that is a 
question of fast and I find no trasa in 
the jadgmant of the learned Subordinate 
Jadga that aay susah objestion was taken 
bafora him, If a raseipt is gigan to a 
tanuant by a man who ordinarily eolleets 
reat and who is the landlord's Patwari 
the onus is thrown upon thé” landlord to 
show that the Patwari had no authority 
to aseapt tha rant, for the relations ba: 
twaen him and his Patwari must ba a 
matter within his spesial knowledge, 

Then, it is said that thera was nə 
reaognition ia law, To this, again, tbe 
answat is that the objection də3s mat 
seam to have basan taksa bafore the Sib. 
ordinata Judgs, Thos gase made bafora him 
wii that Matak Lal did rasgiva tha sam 
of Ri. 138, but that it was mone7 eollast- 
ei by his Patwari, Rim Galam, from 
tenants osanxying ooertain |. milkiat- laads, 
and nət from the {ands in suit whieh 
ara serii lands. Taasala quaastion bafora 
the Isarned Sabordinate Jadga s3em3 to 
have bean wifsther the monsy was paid 
by tha Fastory or nati, It seams to have 
been a3sum3l that, if tha defendants’ epn- 
tention was ao rapted, then reaognition would 
bə infered awa matter of eoarse. The 
exeauiion of the rassipt is proved by 
Bootun Misser, who has been 25 yeara in 
the servise of the Fastory and who de 
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poses that it was written and signed in 
his presense, ard I earnct see why the 
learned Subordinate Judge’s finding as to 
the due exeeution and genuineness of the 
doeument should be impugned 

The dosument is supported by another 
doeument which was prepared the follow- 
ing year, tz, Exhibit K. This is a 
wasilbaki prepared between the Ist and 
5th April 1897 of whish the heading runs 
as follows:— 

N oeilbaki aecount celtled in the pre- 
seves of the tenants of Mauza HBtwarpur 
Patti of Babu Matuk Lal Sahu, present 
pursbasers (torn) Lall Chaudhury, Sudhan 
= Lal Chaudhry, Dhósu Lal Obandbury and 
Bhonu . Lal Chaudhury for the year 1304 F, 
when it was held.in direet possession.” 
The sase of the defendants is that Biseswar 
Lal, the mohirir of the F.etory, prepared this 
doeument in tke pre-ence of the terants 
and of the agent of Matuk Lal in order 
that an sseocunt migtt be made showing 
the total amount to be eollested from the 
raiyais cf Etwarpur Jainti for the years 
180% ard 1804 as well as the amount 
already : solleeted and the balanee due, 
Jė will. be remembered that the lest lease 
of the Hudeons’ héd expired in 1302 and 
for the years 1303 and 1304 the proprietors 
were entitled to sollést the rent. It will 
aleo be remembered that Matuk Lal exe. 
evted a deed of sale in favour of the 
plaintiffs’ family on the 13th July 1665, 

herefore, in the crdinary source, the 
plaintifis’ family would have been entitled 
to eolleet the renta for the years 1303 and 
1304; but the eviderca shows that the 
purchasera did not eomplete the purehase 
till the 29th August 18:6, and the learned 
Subordinate Judge ir, in wy opinion, right 
in holding that for the year 1303 by reason 
of some arrargement between the vendor 
and the vendee, Matuk Lal must be re- 
garded as the defacto proprietor. But 
then it is said tbat title pasred as soon 
as the sonyeyanee was pxesuted and fo 
Matuk Lal had no authority tu reeeive tha 
money. No sneh argument was advanced 
before the learned Subordinate Judge and, 
in any event, the defendant is entitled to 
reply that as reyerds the tenante, Matuk 
Lal who was the registered proprietor was 
the only person sompetent under sestion 60 
ef the Bengal Tenancy Act to give n valid 
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diseharge for the payment of rent. He was, 
therefore, the person who had authority to 
reeognica the Factory ss the tenants of the 
disputed land. lt seems that all that he 
realised was .the sum of Rs. «88and that a 
tum of Re, 1,012 remained outstanding for 
the two years, 1303 and 1304. Meanwhile, 
negotiations were going on between the 


Fastory and Matak Lal for a renewal of © 


the lease, and on the 19th April 1£97, Mr. 
Hamilton Hudson exeeuted a kabuliyat in 
favour of Joggu Lal for a period of seven 
years from 1305 to 1311 F.S, The dosument, 
Exhibit K,; shows that seven of the tenants 
signed the wusilb:ki under their own hands 
while the remaining tenante, with the exsep- 
tion of thirteen, signed by the pen of others, 
The balanee outstanding against the tenants, 
tiz, a som of Rs, 1,012 inelasive of an arrear 
of Re, 257-12-0 due fromthe defendant, was 
by arrangement paid by the defendant to the 
new puro-asers at the time of the exesution 
of the kabultyat and upon the bask of the 
dosument, Exbibit K, there is an endorse- 
ment in pensil by Mr, Hamilton Hudson 
in his own handwriting dated Sth April 
1897 whioh runs a follows :— Bal. 1,150 
to psy, demand Rs, 1,012.” It appears 
that the arrangement with the Fastory 
and the insoming and cutgoing proprie- 
tors was that. Matok Lal was to keep the 
money whith he had -sollested and that the 
Faetory was to pay the balanse due from 
the tenants to the new purshasers and that 
the Faetory ` sbonld in its turn re imburse 
iteelf by sollesting the amount from the 
tensnis, The plaintiff eharacterises Exhibit 
K as an absolute forgery. He denies that 
any such dcoument was drawn: up, Ín 


partisular, he takes exception to the entry © 


against serial No, 142 whieh states that the 
proprietor of the Pirakpur Indigo Ooneern 
is “cashikur in reapest of a holding of 
36 bighas 7 cottas 11 dhurs at a rental of 
Ra, «97-140 and that a sum of Rs. 138 
has been reseived from it leaving a balanes 
of Rs, 257-12 O due from it. In my opinion, 
there eannot ba the slightest doubt as to. 
the genuineness of this dosument. The 
endorsement in blue pensil on the baek of 
it, dated the 8th April 1897, is olearly genuine 
and there is no reason whatsoever for dis- 
believing Mr, Hudson when he states that 
he made this note showing the amount 
whish itwas egreed the Fastory should pay, 
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befcre the new lease was exeented, If this 
document is accepted a9 representing the true 
state of fasts there oanrot be the slightest 
-doubt that in 1897, only 11 days before the 
lease was renewed by the plaintifi’s family, 
the Fastory was claiming the land in anit 
as its oseupansy holding. Both Exhibits I 
and K oame from the eustody of the defend: 
ants and Mr, Viresen§ has sworn that in 
April 1913 when the plaintiff had signified 
his refusal to renew the lease he eaused 
a searah to be made in the Almirahs where 
the old papers were kept and found these two 
doeumente. f 

Toe plaintiff secks to explain the 
sollestion of the sum of Rs. 138 by Matuk 
Lal bys dosument marked Exhibit 7 whieh 
isa raseipt dated 29:hJaly 1896 granted 
by Matuk Lal to Jaggu Lal Chaudhury an 
adjastment of assounts in`rèspest of the 
redta of Macza Etwarpur Jainti for the 
year 1303. Itis said that the purehasers 
agreed to pay to Matuk Lal for that year 
the sum of Rs. 520 as the rant whieh 
he was entitled to aollest from the tenants 
and thatas he had realised from the tenants 
a sum of Rs. 138 the balanee of Rs, 32 
was paid by the purohasers to him, In 
support of Exhibit 7 the plaintiff has 
tendered Exhibit 8 whioh is a Siha aosount 
for 1303 showing from what tenants the 
sum of Ks. 138 was sollested and Exhibits 9 
and 10 whieh are two Revenue<Chalans. It 
is contended that Ram Galam, Patwari, the 
maun- who esolleeted the rent, remitted the 
balanse to Mituk Lal after paying into the 
Government Treasury the amounts due upon 
there two Chalans. The learned Subordinate 
Jadge was, in my opinion, right indesliniog 
to aecəpt the plaintifi’s version of .the 
arrangement with Matuk Lal, The eollas: 
tions entered in the Sihaare nov proved by 
the Patwari thoagh hə appesara to be alive, 
Tren, again, it is not skar why Rs, 520 
should be the annual rental when, acsording 
to the lease whieh bad just expired, Matuk 
Lal was. entitled to sollest from the Fastory 
only the sum of R3. 50) pər annum, The 
Joarned Vakil for the appellant explains 
that the additional sum of Rs, 20 representa 
the rent ahargeabla upon the holding of 
Haji Gaous Mia whieh had been exeladed 
from the rent roll of the Fastory by arranga-- 
ment with the lessora. Toara is, however, no 
evidenes to this effeat, Toon, again, it is 
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said that for the years 1303 and 1304 there 
wai a versal lease given by the plaintiff's 
family to the Factory at an annual rental of 
Ra, 575 and that while the plaintif was pay- 
ing for the year 1303 to Matuk Lal the sum 
of Rs, 520 he realised from the defendant 
the sum of Rs. 575 for that year, In my 
opinion the learned Subordinate Judge was 
justified in rejesting these allegations. In 
my opinion the weight of evidences is elearly 
in favour of the defendants and establishes that 
the payment of Rs. 138 was made as part 
payment of the rent of the holding of 36 
bighas 7 coltas and 11 dkurs. 

Bat then it is eontended on behalf of the 
plaintiff that the sondust of the Hud<ons’ 
and the admissions made in the kabulty it 
of the 19th April 1897 are inconsistent with 
this finding. lt is nesezsary, therefore, 
to sonsider the dosument, Exnibit 1. 

In this dteament the lessees, through Mr. 
Hamilton Hadson, admit that ~G b:ghas 
7 cotéshs LL dhurs of zeratt land lis in Mauza 
Etwaroar Jainti Tauzi? No. 9597 and they 
agree they will give up possession of this 
land on the expiry of the lease and that they 
will have no right of oceupancy therein. I¢ 
is extraordinary that, haying on the 16th 
April -826 paid Rs. 138 as rent for an ossu- 


pansy holding in the eastste and havidg OS 


onthe 8th April 1297 made an endorsement 
on the “bask of wasilbaki in which the 
rental and the area of the holding were 
slaarly entzred, Mr. Hamilton Hudson 
shoald, on the 19th April 1897, have 
agread that the lessees would elaim no oesau- 
pansy rights on the expiry of the lease. Mr, 
Manuk on bahalf of the defendants has eord 
tended that the elanse renounsing oosupaney 
rights refers to landa other than the lands 
in suit but, in my opinoin, having regard 
to the sahedale whish givan the serial 
numbers of the plots and their areas, 
it isimpoasible to believe that the lessees 
did not intend to refer to the suit lands, From 
Mr. Hudson’s evidense it would ssem that 
he desires to throw the blama upon Kamar 
Lall who, he asys, was the Factory Manshi 
and was responsible for settling the terms and 
drawing up the dead, He also suggests that 
he was himself inexperieneed and did 
not understand, the Persian language and 
that be did not realise the fall meaning 
and importance of the admission, The Manshi 
in question was subsequently dismisead but 
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nevertheless, there ean be no question that . 
the kabuliyat must be held binding on 
the doefendant until the -eontrary ean be 
shown. »- With regard to.the payment of 
Rs, 138 it is strange that Mr. Hundron 
was asked no ` questions at all ; the reason 
for this omission may ke that he joined . 
the Faetory in 1897 and’ was not aware 
either of the payment or of the Faetory’s 
rights over the 86 brghas 7 cotéahs and 11 . 
dhurs, As he signed at the baek of the 
wasilbaki he ought to have been aware of 
the entries in the body of the doeument . 
but it is suggested by Mr.’ Manuk that 
the doaument being in the vernasular he had . 
no knowledge of its eontents. Indeed, this is 
his general explanation of the eondast of the 
European officials of the Factory, That may 
be the truth, but it is unfortunate and incom. 
prehensible that no effort was made either 
by the parties or the Trial Court to olear 
up the obscurity. The European. witnesses 
‘are all’ men of character and position and 
would, I feel sertain, have told us the truth 
as to whether in 1897 or 1904 the existence 
of this oseupansy right was known to them, 
and, if co, how they eame to admit the land to 
be geratt, 

Realising the diffienlty. of his position 
~ Mr. Manuk attempts to essape from. the 
admission in the following way. His first 
submission is, that under sestion. 120 of the 
Bengal Tenaney Aet any admission made 
by a ratyaé after the 21st Mareh.1883 oannot 
be used ‘against him in a suit where the 
. landlord seska to prove that the land is terasi. 
The-authority in support of this proposition 
is Sukan Sao v, Karu Mahion (1) and, in my 


bpinion, notwithstanding the earlier sases to | 


the eontrary. desided by the High Ocurt of 
Caleutta, it is binding upon.thia Court. But 
the learned Vakil for the ‘plaintiff sontends 


that in this ease the landlord is not slaiming: 


the land as serait within the- meaning of 
gestion 120.of the Bengal Tenansy Act ; 
that be is slaiming the land as. part of 
the mal lands of his Zemindary ; that the 


burden of proving a tenansy lies on the: - 


defendant and that, therefore, an admission 
of fast by the defendant. that. he 
bas not aequired any osceupaney rights 


` in this land is relevant against him al». 


though a atipulafion that he will not aequire 


(1) 64 Ind, Cas, 652; 5 P, L.J, 8% 1 P. L, T, 18; 


(1020) Pat, 131, 
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cecupansy rigbts in. the? future’ would: be 
The learned Subordinate Judge 
appears to have aceepted this view and, in 
: The: plaintiff, 
_ notwithstanding his attempt at. the trial 
' to chow that the lands were zeraié ` in tbe 
_ttrist sense, in, whieh no oseupanoy rights 
” gould ordinarily aeerue, would still bè entitl- 


, ed to susoced if they were merely | roiyatt 


. lands now in the possession of the “ malik ” 
and if the defendant sould show no right 
The defendant having 
. given a complete history of the origin of 
` the holding and the plaintiff being unable ‘to 
deny that the, holding eonsists of the Hold» 


. ings cf Bhikari, Doma, Bulaki, Bhikan and 


Adam the plaintiff has thought fit to set.ap 
the sare that ihe land is serati, but that 
cought to be no reason for exeluding the 
_reeital in the kabultycé.- The real question 
is not whether the lands, are the proprietor’s 
gir or private lands in the striet sense of tha 
' word but whether the plaintiff is entitled to 
resume them as a partof his Zamindary, 
I hold, therefore, that the wiser eourse Was 
| adopted by the Subordizate Sue ge in allow- 
-ing the admissions to go. in for what they 
“were worth, 1f, upon a eonsideration of 
‘all the evidenee, it is- found' that the admis- 
sions are ineorrest or iceonelusive:or inoper- 
‘ative, I think the defendant is entitled toa 
decree. 
In my opinion the first point to be notieed 


‘about the admissions in the hkabultyat of 


1897 is that, while the dooument recites that 
36 bighas 7 cottahe 11 dhurs are zeraít and 
‘that at the end of the term of the itcca 
the itecadars will slaim no ocesupaney 
‘right in any land, itrefers by implieafion 
to. a tenansy- held by the . tiecadars, < I 
refer to the passage in whieh the lessees 
agree to pay. to the lessor a sum of 
Ra. 1,012 as representing the arrears. due 
for 1304 from tho. tenants and undertake tò- 
yeslise this som from the tenants and 
from themselves, If it was not intended 
that the lessees shonld pay something to 
the: -proprietors as. rent the use of- the 
words "I the #iccadar will get the same. 
from the tenants of the village and from ` 
my. own Tahsil” seem - unintelligible.: One 
explanation is that the lessees did not 
know their own rights and-that-they did 
not understand that an oseupansy right 
onee asquired sould be relinquished exeept. 
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“by surrender or abandonment, Another 
. explanation is, that they knew their rights 
but intended to ignore the law, In the 


absenee of evidenee upon the point, it is ` 


impossible to spseulate; all one ean say is 
‘that the dosument itself shows that the ten- 
' anoy was recognised in 1803, 

. In this sonnestion it is 
eonsider the entries 


material to 
in the’ Survey and 


‘Settlement Record whieh was published on 


the 29th June 1898, in that dosument the 
lands in euit were dessribed as bakashi 
‘malik but not serati; It is “sontended on 
behalf of the plaintif that if, on the 16th 
‘April 1896, the proprietors’ of the Fastory 
‘had been resognised as oesupansy ratyats 
they surely would have taken steps to 
sontest the entry in the Reoord of Rights, 
There is some forsee in this sontention, but 
one explanation-is that the defendanta 
were expesting to get a renewal of the 
lsases and it was to their intereat not to 
aise the question of their permanent 
‘rights, it being always: open to them - to 
rebut the presumption in a anit, Another 
‘explanation is that they were eareless. A 
third explanation is that the entry must 
have been made some years before the 
‘final -publisstion : of the resord and at that 
‘time the Faetory had not been reesognised 
by ‘the proprietor as the: sussesaor of Nathu 
Lal Ohaudhury. Mr, - Rishardson in his 
evidence states that while the Suryey pro» 
ecedings were going on the Fastory did not 
‘exereise any . efisient supervision.’ It “ig 
‘strange that this should have been so but 
there'is evidenoe that the management 
‘was extremely lax and that the Hudsons 
Were guilty of the most sulpable neglizense. 
1 do not eredif - them with a ° sunning 
intention to deesive the lessors, 7#.¢., with 
that of obtaining the leases. by making 
adniissions whieh they knew would not be 
valid: snd -operative’ in “law, I~ do not 
. think that either Mr, Hamilton | , Hudson 
or Mr,- Boss said to - themselves “we will 
-maks whatever’ admissions the lessors like 
bub- when the leases - are" determined we 
will get up our trao rights as osenpansy 
sights.’ The learned Subordinate Jadga 
has taken into assount the - admissions ia 
the: leases exeeuted by. both these gentlemen 
-and- also tha Resord of Rights and has 
aome: to the eonelusion that - they were 
{inoperative and sould not extinguish the 
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oesupanoy right of the defendant whish was 
resognized in 18.6. With this finding I fally 
agree. 

It is a curious sireumstanee that plaint. 
iff's assount of the oollestion ofthe Rs, 138 
by Matuk Lal` from his tenants is not 
supported by a single ratyat’s evidence, A 
‘raiyat ealled Basant Lal was in Court bat 
was not ealled to suppart the dosument, 
| Another ourions featura is that the exast 
‘area of 38 bighas 7 coftahs and 11 
‘dhure' whish somes down from 1863 in 
‘the’ defendant’s dosuments should appear 
: first time in the plaintiff's 
lease of 1897, If sueh a holding had 
never been heard of and if its existence 
had not been dissussed or rasognised, from 
where did the plaintiffs get this area The 
Survey and Sattlement Rasord makes no 
mention of if. Lt shows the area of the 


‘bakasht lands to be 34 bighas and some 


odd cotfahs and the probability is that the 
area was supplied by the defendant and 
‘that the defendant did slaim that he 
had some kind of tenant right in the 
‘land. 

Holding, therefore, that the defendant has 
‘established his ease as to payment of rent in 
‘the year 1896, the next question is what righta 
did he asguire thereunder, ` 

. This makes it neeessary to go back to the 
‘origin of the ‘tenaney, 

The earliest dosument diselosing the 
origin of the tenaney is the jamabandi 


“(Exhibit H) of 12:1, eorresponding to 1863. 


‘and 1864, This war a doaument prepared 
‘by Dwarka Lisl, the Patwari, and is proved 
‘by his grand nephew Baldeo Lal, It is a 
‘emindary paper showing the sollestions 
‘made by Sunder Sahay and has been pro- 
dused from the sustody of Baldeo Lal. Next 
Exhibit Hi, is a similar jamabandi for 
1273. These two dosuments show that five 
tenants,named Bulaki, Doma, Bikhan, Bikhari 
and Adam, sold either portions or the whole 
oftheir oscupansy holdings to Nathu Lal 
Ohaudhbary, aggregating a -total area of 33 
bighas 7 “cottaks” LL dhurs aad oatrying a 
rental of Rs. 197.140, Exhibits H2 and 
H3 the jamabandis for 1277 and 1281 
eocroborate the sale, Ofths fiva tenanta Bni. 
kari and Balaki ara the only tw3 who ara 
aliva ; they are’ vary old mon now and haya 
givaa evidansa in sappocé of tha purahaia 
and the ¢restion of Natha Lal’s holding, 
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Prayag Lal, who was the Munshi of the 
Factory for § or 9 years at or about that 
time, also gives sorroborative evidenae vpn 
this point and so does Ram Ohari'ra, witness 
No 3, who was the sousin of Sunder Sahay. 
Finally, Tilak Obaudhury a cultivator aged 
75 deposes that he knows the 36 bsghas of 
kasht land which were purchased. by Nathu 
Lal Chaudhury and that in sonsideration 
for the sale to him of 21 bighas of thatching 


grass by Mr. Grant, the then Manager of the- 


Fastory, he did some digging work for the 
Fastory on the 36 brghas in or about 1877, All 
this evidence obtainaetriking corrobration from 
Exhibit 22 whieh is the measurement khasra of 
the Collestor’s partition proseedings dated the 
4th Desember 1868. That partition was 
made upon an application by Sender Sahay 
and a separate estate eorresponding to his 8- 
' annas share was thereby ereated, Items 
Nos. 34 and 39 on this kkasra show that Doma 
Sahay was then in possession of an aves of 9 
cottahs U5 dhurs, A reference to Exhibits HI 
and H2 shows thet this is the exast area 
whioh remained in Doma Sahay's porsession 
after be had scld part of his holding to 
Nathu Lai, So, again, is this striking eoin- 
eidence fousd in regard to Bulaki Lal. 
Exhibit 22 also shows that there was at that 
time an Indigo Fastory in the village and 
that it-beld land in the village whieh. was 
described in some places An Indigo | serta 
of the Faetory” and in others as Indigo 
serait? only, The evidense shows: that 
Nathu Lal had been sarrying on the oultiva- 
" tion of Indigo under leases from Sunder 
Sahay’s eo-sbarers of lands in their exelusive 
possession. Whether the sales by the five 
tenants above-mentioned were reoognised by 
all the landlords is not selear bat there is a 
letter, Exhibit E, dated the 15th December 
126, written by Suncer Sabay to Nathu Lal 
in whioh Sunder Sabay resognises Nathu Lal 
as the onltivätor of 36 bighas 7 cottahs and 
11 dhurs of khudkasht lands (cooupanoy 
holding) at an annual rental of Rs. 197-15-0 
which had fallen within his proprietary 
interest and had been purehased by Nathu 
Lal from the tenants of the village. lË thia 
letter is genuine, it would seem that there had 
baen some. private arrangement by which tha 
land fell within Sunder ‘Sahay’a patti and 
that he wae the sole landlord, ° 

The learned Vakil for the sppellant ‘has 


gharasterised this document ae an audecions 


a 
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forgery, The doaument isin Persian, on a . 
paver bearing an old imprewad atamp of 
1¢6a, and earrying a Stamp Veudor’s endorze- 
ment onthe bask of it in aseordanee with 
the roles in foroa at that time. The appel. 
lant asks us to compare Surder Sahay’s 
bignatura on this doeument with Sunder 
Sahay’s admitted signatures in Exhibit 4, 
which isa mokarrart pitta, dated the Z2nd 
July 1867, Exhibit 144, a mushtarnama 
in the partitiow proceedings, dated the 220d 
July 1868, Exhibit 14, a muthtarnama in 
the same proeeeding, dated the 17th May 
1871 and Exhibit O, & petition in the parti- 
tion prosaeding-,tated the Alsat January 1868, 
The -learned Subordinate Jndge, after a 
eareful comparison of the writings, same to 
the sonelusion that while the signatures in 
the latter dosaments wera in small writing 
Exhibit E was, written in a fiswing Persian 
style and in large letters and that there was 
nothing to show that it was not signed by 
Sunder Sahay as alleged. No expert testi- 
mony has been given in the oases and |, for 
myself, am onable to say by a eomparison of 
the writings that the learned Sabordinate 
Judge was wrong. A witness salled Ez‘d 
Bakeh has been examined on behalf of the 
plaintiff. to show that be knew Sunder 
Sehay’s writing and that Exhibit E was not 
signed by him. The oross-examicaticn of 
this witness shows.that, if he knew Sunder 
Sahay at all, he must have been so young 
then that his evidenee is of very little value. 
Oa the other hand, the appearanes of the 
sosument, the eondition of the paper, the 
fast that if the doaument had been a recent 
forgery the ink would esertainly have 
soaked in and run, satisfy me that no for- 
gery has been committed. Jt seems inore. 
dible that if the defendant had intended to 
support hia ease with a false dosument 
he would havea produced a signature co 
utterly dissimilar to the admitted signa: 
tures, i , 

Oar attention has been drawn to the fact 
that the document states that tke rental 
should be inelusivo of road-oess. It is said 
that in 1865 there was no Government de- 
mand known as road-cecs whieh did not 
beaome leviable till 1871, if does appear 
to be the sare that the first Road. Oess Act 
was passed in 1671 and that the frst Publie 
Works Ocss «ot was passed in 1877; but. 
Mr, Mannk urges that the probability is that 
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for some years before 1871, the proposal to 
levy road-eess was being widely disenssed 
and that the intention of Government to 
‘ legislate for this purpose was koown to 
Sunder Sahay. The evidence does not show 
that there was not before 1871 any provision 
. enabling s Zemindar to realize a eess for the 
upkeep of roade, and the materials upon 
whieh a eharge of forgery ean be based are 
wanting, It is surious that tho dosument 
speaks of the 'Road:Cess to be levied by the 
Government in the fnture.” This seems to 
support Mr. Manuk’s suggestion but, however 


that may be, I am not prepared to hold that. 


the dosument isa forgery. It is ineoneciv- 
able that an Huaropean of the edueation of 
Mr, Vinsent would have msde so stupid a 
blunder, if he was embarking on forgery, 
as to make mention of an impost whieh 
was neither in existenee at the time nor som- 
templated, 

The genuineness of Exhibit E is farther 
established by Exhibit D whiehis a list of 
documents prepared by Nathu Lal or his 
agents in 1872, This is a very old and 
worm-eaten paper purporting to be a list of 
paitas forwarded to Nathu Lal by his 
Manager, Mr. Exshaw. Entry No, 27 in this 
list shows that there was a document dated 
the 19th Desember 1575 in the possession of 
the:Faetory asknowledging the purehase by 
the Fastory of 36 btghas 7 cotéahs 11 dhurs 
‘oF kasht land from the tenante of Etwarpur. 
The appellants answer to this is that this 
doeument, too, is a forgery. Now Mr. Exshaw 
is either dead or eannot be found but his 
signature bas been proved by Prayag Datta, 
the old Munsbi, who is 85 years of age. I 
do not think there san be the slightest doubt 
that Exhibit E was prepared in 1865.and 
entered in Mr. Exshaw’s list in 1072, 

I eannot agree that Exhibits E, D, H, 
Hl, -H2, H3, and 22 have been forged. In 
my opinion they are genuine dosnmant whieh 
egtablish the origin of Nathu Lal’s title in 
the suit lands. 

Ig is nesessary here to say a word abont 
Exhibit N-1, dated the Zlst April 1891, ard 
Exhibit N, dated the lsth Daeember 1892. 
These documents purport to be rent -reesipts 
given by Matuk Lal’s agents to the Hudsons 
for the lands in suit and for otherlands, The 
particular importanee of Exhibit N lies in 
the fast that it purports to be a reeeipt for 
kasht lands in addition to other lands, The 
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writer of the doenments is a Mukhtar, 
named Rudra Prashad, He was oalied by 
the defendant but in the witness box he ssid 
that the worda “main kash” (ineluding 
kasht) are interpolations, The learned Sub. 
ordinate Judge aseepted both doenmenta as 
genuine but Mr. Manuk has. deelared before 


‘ns that he will not rely on them as the 


appearanee of the disputed part of Exhibit N 
ig suapisions and that he prefers to base hia 
ease on the other evidenee addueed by him, 
Rudra Prasad was evidently disbalieved by 
the Subordinate Judge and it seems to me 
that Mr, Manuk had no need to give up 
Exhibita N, and N-1. But I agree that he 
san afford to do so and that. there is ample 
evidense toshow that Nathu Lal did pure. 
ahase 36 bighas 7 cottahs` 11 dhurs and that 
his cesupancy right therein was reeognised 
by the proprietor. 

The suggestion of the learned Vekil for the 
appellant that in or about 1855 Nathu Lal, 
on the strength of leases held under pro- 
prietors other than Sander Sahay foreibly 
dispossessed the raiyats in Sunder Sahay's 
patit and so saequired the 36 bigkas is not 
supported by any reliable evidenee, 


The plaintiff in regard to this part of the 
ease relies on three Koad Cess Returns filed 
by the Faetory. The firat two are Exhibits 13 
and 13-A and were filed by Beni Prasad, 
Am Mukhtesr to Mr, Henry “Hudson, on the 
27th Ostober 1902, In these Mr, Hudson 
admits that an area of 36 bighas 7 cottahs 11 
dhurs is nz} jofe land in his possession and 
that its annual vslas is Rs, 392-2, He does 
not show himself as a oultivating raiyat 
paying rent to himself as étccadar, Exhibit 
ll is a similar dosument filed by Iswar Lal 
Patwari on 19th November 1912, That do. 
sument, too, shows that the Fastory holds an 
area of 36 bigkas 7 coffahs IL dhurs aa 
gera, 

These declarations, in so far as they are 
admissions, must be taken into assount 
against the defendant, but the explanation 
seeme to be thas they were, if at all ineorrast, 
made under an exeusable error, Ratyati 
land coming into the khas possession of the 
proprietor would ordinarily be shown as 
terasi land, avd Iam by no means eertain 
that the entry in this ease was wrong, [f it 
was wrong the error, in my opinion, wa3 an 


i; 


exsusable one, 
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.  Lam‘sotisfied, therefore, that the allegation : 
that Nathu Lall purshased the lands in eu 
is sorrest, 


The next question is, whether the raiyati 
holding thus created in 1865 merged in the 


_ proprietary right when Nathu Lal took his : 


first lease from the proprietors on the 13th 
Jane 1876. In my opinion it did not; 
firatly, baaause he was an tjaradar, and, 
secondly, beoause he was nob an suradar 
of the whole estate: The law pravious to 
1885 on this point was the same as that 
eontained in sestion 22 of the present 
Bəngal Tenaney Act and Natho Lal'a 
oseupaney right did not merge in the 


proprietary right under Aet X of 1859- 
. [See Maseyk.v. Bhagabatt Barmanya (2)], It- - 


follows, therefore, that in 1881 when Nathu 
Lal asquired the tjara of the whole Mauza 
his oseupansy holding was still aliva. 

- The next ‘question is, whether Nathu 
Lal did in fast sell this holding to the 
Hudsons by his sonveyanes datod the 28rd 
July 1890 (Exhibit 12). 

T'he learned Vakil for the aoii 
sontends that the oonveyanes did not pass 
the oesupansy holding. In the alternative 
it is eontended that if it did, then, in the 
absense of evidense as to the ` saleability 
of oseupaney right, no title passed to 
Hudson, 

It is trao that the deed does not spaci- 
fieally mention the oesupansy holding in 
question, but, having regard to the general 
words used in the dosnument and the 
ashedule of é:cozdart. villages, 1 agree with 
the learned Sabordinate Judge that though 
the fouss number. has been ineorrestly 
given, the lands in suit were transferred 
as part-of the Sannas -share of Marza 
Eiwarpur Jainti and were sovered by Item 
No. 37 of the list, Indeed, before the 
learned Subordinate Judge there was no 
denial that the Hudsons did in. faet 
purohase whatever right, title and interest 
Nathu Lal Ohandhaory . had in the snit 
lands. ‘In the list of ashi, landa attached 
to` the sehedule the, ‘only entry is one 
relating to 4 bighas 7 cottas held. under 
a proprietor named Biteshwar . Singh. 
What the meaning of this entry: is ‘has 
not been diselosed. . This .list 
. aannot be an exhaustive statement of ‘all 


(2) 18 O, 121; 9 Tud, Doo, (N, 8.) 81, 
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‘the Kashé lands held. by the Fastory for? 
“we know from the ‘Survey Rəsords that? 
‘there were other raiyati landa of whish the? 
' Factory was in possession under proprietors- 
` other than Matuk Lal. > 
Upon his view of the facts it did — 
bsaoms nesessary for the Subordinate J Sigel: 
‘to’ decide the ‘issue whether oseupaney' . 
‘rights are saleable by onstom in thaj. 
losality. The defendant did give evidene 
: npon this point and, having regard to th 
Seondnst of Sunder Sahay and Matuk La 
‘in resognising the-transfer to Nathu Lak. 
‘and Mr, Hadson respsatively, I would, if 
it had-been neoessary, ‘have held that 
the sustom had been established, 

Having now sleared the position a3 
: regarde the existenee of an ossupanty right 
in the lands in 1865, I propose to samita. 
the legal. rights of the defendant. TKS- 
learned Vakil for the appellavt eontends - 
‘that as there is no evidense that Nathu# 
Lal paid rent for the holding it must ba 
‘presumed that the .cosupansy right seased 
to exist and- he relies upon section 6 cf 
Ast X of 1859 whieh preseribes that an 
oosupaney raiyat ahall-be entitled to posses- ` 
sion so long as he pays rent. The reply 
‘is that the astual payment’ of” rent was 
-not nesessary under that Aet, Payment 
‘of rent entitled the raiyat to. possession, 
“but it does not -follow that the - ossupaney 
right was terminated as soon as the rent 
fell into arreara- It was nesessary that 
‘the landlord should determine the tenanay 
. before the tenant sould be divested of his 
status [Sea Narain Roy v. Opnit Misser (3)), 

It may be as well to sonsider here the 
alternative argument advansed by Mr, 
.Mamak as to the status of Nathu Lal 
previous to 18673, He sontenda that; sven 
if it be held not to have been established 
that. Nathu Lal aequired an- oesupansy 
holding by parchase and by subsequent 
recognition by Sunder Bahay, he atquired 
sueh a right by 14 years’ possession between 
1263 and 1876, in whieh year he toek a 
“eca? of part of the village, Mr, Mitter’s 
reply to this is that Ast VIIL of 1885 is not 
retrospsetive and that under Ast X` of 
1859 possession without payment -of rent 
does not aonfer a right of osoupanoy, In 


(3) 110. L, R. av, 9 0, 304; 6 Shome L, R, 138; 
4 Ind. Dec, (x, s) 852, 
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my opinion payment of rent must be 


presumed and, therefore, under section 6 of. 


Ast .X of 1859 Nathu Lal must have acquired 
an osenupaney right. 


Frow.1876 to 1881 in whieh year Nathu . 


Lalxacquired the. leas of the whole village 
and then down to 18:0 the osaupaney 
right was held in suspense. It is not 
nesersary in this view to consider what 


would have been the position in 1881 if 


there had been no tjara, But if. it were 
nesessary to deside tha» point I would hold 
that the law of merger‘dces not apply to 
the Mnufassil in Bengal and that the view 
taken in Thomas Sats vw, Punchanun Roy 
(4), Lal Bahadoor Singh v. E, Solano (5), 
Hirendra Nath Duit v. Hari Mohan Ghose (6), 
sorrestly represents the law of this province. 
Therefore, whether Nathu Lal commenaed 
his tenancy as a ‘tenantat-will cr non- 
ocesuparcy raiyat cr cosupaney’ raiyat he 
was, in my opinion, in 1682 an oeenpancy 
ratyct and from 1881 to 1890 his cesupa- 
tion of Morza Etw:rpur Jainti as 16 annas 
sjaradar did not put an end to his oeeupaney 
right. 

What, then, was the position when Nathu 
Lal sold to Hudson en the 23:d July 
18$0 P Assuming still that there is no 
eustom of transfer of oesupancy holdings, 
Hudson besame a trespasaer bat his re. 
sognition in 1:86 legalised his position as 
the svesessor-in-interest of Nathu Lal, 
In my opinicn it was a reecgniticn of the 
oseupancy right, and there is no suggestion 
that ary new tenancy was ereated. 

‘That teing so, let us now examine the 
effest of the admissions made by the Hudsons 
in the leases Exhibit 1, dated the byth 
April 1897 and Exhibit 2, dated the &th 
September 1404, 


I have already held that the admiasions’ 


are relevant on the footing that the lands 
balong to the raiyati stosk of the sountry 
and that though the plaintiff eannot give 
any. information as to their previous oseu- 
pation by any raiyat he is entitled to 
susseed unless the defendant ean prove 
a tenaney from whieh he is not liable to be 
ejested, 


(4) 25 W. R. 503, 
* (5) 100. 45;12 C, L, R. 559; 5 Ind, Dec. (N. 8.) 


(8) 22 Ind, Cas, 966; 18 0. W, N. 860; 
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Now, whether the admissions were foolish, - 
frandulezt or indased by mistake,, the fact 
remains that Aot VIIL of 1885 preseribes that 
a tenant eannot divest himself of oseupaney 
right by sontrast, 
This is admitted by Mr, Mitter but he 


argues that the deeds indicate that it was 


the intention of Mr. Hudson to relinquish 
or surrender or abandon his oeoupaney 
right and that the agreement to restore 
36 bighas odd to the kras possession of the 
landlord after the Indigo erop had been ent 
was legally snffivient to terminate the 
— with effect from the 19th April 

97, 

In my opinion the ease of relinquish. 
ment, surrender or abandonmert should 
have been speeifically raised and pleaded; 
no sush ease appears to have been made 
before the Subordinate Judgs and there 
is no finding of fast upon whieh the legal 
application of sestions 85 and 87 of the 
Bengal Tenaney Ast ean be fonnded. I 
am not prepared in the Appeal Court to go 
into a question whieh is a mixed question 
of law and faet and upon whieh the 
learned Subordinate Jodge was not asked 
to ooma to a fiading. 

Mr, Mitter next urges that Mrs. Hadson’s 
suk-lease to Mr. Vinsent prastieally amounts 
‘to a permanent lease at a fixed annual 
rental of Rx 5 and that this being 
eontrary to the provisions of seetion 85 of 
the Bengal Tenansy Ast of 1885 the land- 
lord is entitled to ejest the defendant. 
Mr. Vinsent has nat produced the egale. 
deeds by whieh in 1909 and 1912 he 
purshased the right, title and interest of 
the Hudsons, but he produeed Exhibit A 
the sub-lease dated the 30th January 1914, 
that is to say, his ficca lease had expired, 
in whieh Mrs, Hudson states that she did 
not gell her oeeupaney rights in the lands 
in suit to -vineent; and that there was 
an agreement at the time of the sale that 
in eonsideration of the purebase. money 
paid for thee sale she would give 
Vineent a gub lease of all the lands 
appertaining to tha Indigo Ooneern in 
whieh she had a right of ocseupaney and 
that, inaeeordanse with the said agreement, 
she has exeeuted a sub lease for a term 
of five years at a rent of Rs. 5 per annum 


with. an option to the lesses of sugaesaiyg 


renewals, 
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It. in sontended upon the authority of 
Bipin Behari v, Amrita Lal Bhattacharit (7) 
that this praotisally amounts to a permanent 
sub-lease and ‘that tho transastion is invalid, 
I agree with Mr. Manak that the law has 
been eorrestly. laid down in Abdul Karim 
v. Abdul Rahman (8) and that the lease is 
neither illegal nor invalid: it binds the 
oesupansy raiyat and the under.ratyat 
and, so long as the rert of the 
holding is duly paid and the land duly 
eultivated, I eannot eea under what pro: 
vision’ of law the superior landiord is 
entitled to reenter, Mr. Mitter argues 
that Mrs. Hudson by living in England 
and by diseontinuing the eultivation of 
the holding by herself or her servants 
must be takan to have abandoned within 
the meaning of sestion 87, but bere again 
we have a mixed question of law and fast 
upon which it is impossible to same toa 
desision for the first time iu the Appeal 
Court. Speaking for myself, I ses nothing 
in the evidense whish woald justify the 
view that there was an abandonment. I do 
not, however, agree with Mr. Manuk when 
he says that the landlord esnnot, except 
by following the prosedure laid down in 
rection £7, obtain relief against abandon- 
ment. If he oan prova abandonment in 
fast and in law he would be entitled to 
sueseed without resourse tothe spesial pro- 
eedure of the Tenansy Aet. 

The result, however, is that I find that 
the ooonpansy right of Mrs. Hudson still 
sub-ista and that the defendant Vinsent 
had a valid title to ossupy the land as 
her under-raryat, 

Fivally, ht us sonsider what would be 
the position if it ba held that Matuk Lal 
did not recognise Hudson as the purehaser 
of the osenpaney right of Nathu Lal 
Ohandhuri but merely as a tenant for the 
year 1303. fn that oase, although it is 
nobody’s ease that a new tenansy was 
eroated, the stätus of Hudson waald ba. : that 
of a non-oesupaney ratuat and the question 
is whether that statas eculd be extinguished 
by the nequisition of the ticca in 1807. 
Baing of opinicn that the Law of Morger 
does not apply ty the Moufassil, I think 


(7) 8 Ind. Cas 637; 9 O. L. 1.7 
(8) 13 Ind, Cas. 364; 16 C. L, N 672; 16 0. W. N, 
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the non-ocesupaney right wonld eontinuo - 


to exist though suspended. Tais visw is 
In aseordanss with the resent desision of 
this Omet in Pisrpont Morgan AA 
Ramiee Ram (9). Oa the expiry of tha 
sicca lease in 1913 Mesa. Huison’s none 
oseupansy right would still bs alivs and 
it is not sompetent to the plaintiff ta 
ejeat her without resort to the provisions 
of the Bengal Tenansy Ast. 


In my cpinion, therefore, the suit haa 


baen rightly dismisged, but I eaniiot eon- 


elade my judgment without some referense 


to the eondust of the .dsfendans and ‘hig . 


predesossors. 4 


Though it is impoasibla to —— as 


to the state of Mr, Hamilton Hadson'a 
knowledge it would ssam that the existensa 
of the tenanay was known to 
least of hia subordinates. I think it . ig 


some at- 


probable that Mr. Hamilton Hadson was. 


entirely in tha hauda of his servaots and 
that he was ignorant of the affairs 
of the Zamindary, I do not 
that ha intentionally daeseivad the 
proprietor by an assaransa that the 
ossupansy right was surrandered. [6 has 
not been diselosed who draw up this leasa, 
It is said that a man named Kamar Munshi 
was responsible for it and that he knew 


the facts and that he has been dismissed. 


by the Faetory. 


balieve . 


Nor did Mr, Rosa aot with any greater. 


sara in 1904, Whether he knew anything. 


about the ossupaney holding ia not dis- 
elosed. Hoe says that the leases had ben 
ssttled by Mr. Henry Hudson who was 
his predecessor and a propristor 


and Ba. 


suggests that he did not eonsarn himself: 


with the statements sontained in the ddsu: 
meant. This gentleman was ia charge of 
the Fastory for nearly four years and he 


annot plead the exsuse of youth like Mr. . 
Hamilton Hadson, and it is nofortunate that i 
he was not questioned more fally as to tha. 


state of his kaowledize. 

Mr. Vinosot who purshasad a part of 
the proprietors share in 190) and te 
ramainder in 1912 and who had basme 
a manager in 1902 also does nob say 
when he first basama awara of the oasapansay 
right, bat from the resital in the sab- 
lease exesuted by Mrs. Hadson on tha 


(9) 58 Ind. Cas, 365; (1920) Pat. 163, 5 P. L. J, 804; 
1 P. Le T, 810, 
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30th Janeary 1914 it wonld eeom thathe 
_ certainly krew.of it in 1912, Upon the 
` proprietor’s refusing to renew the lease in 
1913 he asserted his right ty coonpy the 
36 bigkas 7 coltaks 11 dhurs as a tenant. 
There can be no donbt that it was then 
that Singhasan Rai prodneed the important 
dosument Exhibits D, E, i and K from the 
Fastory almirah. Posmbly, “ Mrs, Hudson 
may have had dcnbts about her eapasity 
to suseessfoliy assert her title as an cesu 
pansy raiyat and it may be that for this 
resson she in her snb-lease stipulated that 
Mr. Vincent woald indemnify her against 
all liabilities’ insurred in the assertion 
thereof. But Vinsent’s attitude in the 
matter has been perfestly eorrest and if, 
rotwithatanding the sondnet of the Hudsons, 
he ean estabhsh his ratyats title, he is 
fally entitled to take advantage of the 
protestiun whioh the law allows. 

Finally, there ia a letter written by Mr. 
Riehardscp, marked Hxhihit 3, dated: the 
lsth Jove .8 & . Mi, Hiesharcson wes in 
the position ot a euperviror to the yourger 
Hudsons who were managing the Factory. 
He lived at a distance but appears to 
have been osonsulted in all serious matters, 
It’ will be remembered that in 1895 negotia- 
ticns were going on for the renewal which 
eventually resulted in the’ lease of 1897, 
Mr, Riehardson in the letter in ouestion 
writes to the proprietor that he will agree 
to the exelusion from the lease of 2 b:gtas 
of zeraté laud. it is aontended that Mr, 
Risbardson admits thereby that there were 
gerak lands at thet time. The uce of that 
term, however,is cot ingonsiatent with the 
existenss of an oesurancy holding within 
the ‘demised aren, Irdezd, tha Survey 
operations whieh were going on abort this 
time show that the Sarvey Authorities wera 
not satisfied that the area in suit was troe 
ceratt. 

But ths signifisance of Mr. Rishardgon’a 
eondust lies in his failure to assert “the 
Oseupansy right either before the pro: 
prietors or t:e Sarvey Authorities, Mr. 
Riehardson, as in the gase of the other 
European witnesses, has not been asked 
whether he knew of the exiatenss of 
any such right, If be did, there is a very 
‘good explanation for his not disputicg the 
Survey eniry. For when the entry was mada 
he Hudsons bad not yet been recognised as 
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ratyats and if the saleability of oec1pansy 
rights was doubtful their position was 
thet of trespassers, 

The position besame different in 1897, but 
in my opinion tte admissions made by tha 
Hudeons then oould not inlaw cpərate to 
divest them of their ocsupanvey right. 
The oare really turns upon the -reesgnition 
of 18.6 and I do not think that the learned 
subordinate Judge’s estimate of the evi- 
dense bsaring upon this point has been 
shown to be ineorrest, 

I would dismiss the appeal with essts, 


Jwabs Prasap, J.~ This appeal arises out 
of a suit in ejestment, and relates to 56 bighas 
7 cottas 11 dhurs of land stiuste in Morzi 
Etwarpur Jainti, The predeoeseor-in- interest 
of the plaintiff, Sunder Sahay, had 8- annas 
sbare in the Marz3. By Oollestorate partition 
in Desember 1508, Sunder Sahay was allotted 
a separete estate bearing usi No. 9507 
representing his 8 annas share, The lands 
in ent heave fallen into this Touzi of Sunder 
Sahay and he thus besame proprietor of 16. 
auias of the lande. 

Afrer his death, his estate devolved upon 
one Matok Lal, who on the 13th July 1835 
exeauted a coonveyanoe of sale in favour of 
the plaintiff and his eo sharers defendants 
third party (4 to 11). 

On the 23rd June 1909 by amieable parti. 
tion the landa in suit were allotted to the 
plaintiff. The plaintiff is thus tle 16-annas 
proprietor of the lands in euit. 


One Nathu Lal established an Indigo 
Coneerno oailad Birikhpur Fastory in the year 
1271 (1808 643. On the 80th June i876 
(Jaith 12563), he obtained a leage of 2 annas 
ont of 8 antras share of Marza Htwarpor 
Jainti, per Exhibit 23, from Shco Prasad, 
sussessor of Sunder Sahay, for a period of 
seven years from 1.84 to 1290. 

The lease was renewed on the 28th July 
1883, per Exhibit 19, for a further period 
of 9 years from 4291 to 1299 (1884 to 1892). 
The remainifig six-annas share of Sander 
Sabay was also leased to Nathu Lal oo the 
29h November 1881 for a term of seven years 
feom 1289 to 1230 (1282 to i888). Nathu 
Lal sontinuell to hold “the lease of the 
entire b-annas under an oral settlement up 
to £02 (1.95). 

In the meantime, on the 23rd July 1890 
(1297), Nathu Lal sold the entire Indigo 
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Coneern, then -styled’ Pirakhpur Indigo 
Faetory, to Mr. Henry William Hudson, who 
thus same to be in possession of the entire 
8 arnas shara of- Sunder Sahay in Mauza 
Rtwarpur Jainti, touct No. 9507, as a lessee 
thereof admittedly till 1302 when the oral 
leasg is said to have expired. There was 
an tnfsrregnum during the years 1303 and 
1304, sorresponding to 1895-18506 and 18.6 97, 
There is a dispute about this period. 

The plaintifi’s eass is that Mr. H., W, 
Hudson held over and eontinued to ba in 
possession- as" a lessee. The defendant’s sase 


is that Matuk Lal eollested the rent for 


this period. 
‘On the 19th April 189’, Mr. Hamilton 


Hudson, Manager of the Factory, exeented a 
kabala (Exhibit 1) on behalf of the pro. 
prietors, Mr. William Hudson and Mr, Henry 


Hudson, in favour of the plaintiff and hig 


eo-sharers for the entire 8-annas share -of 
Biwarpor J airiti for a term of saven years from 
13:5 to 13:2 (1898-1905), The kabulfyct 
(Exhibit 2) -was renewed in 1904, for a term 
of 9 years from 1311 to 4321 -Fasli by - Mr, 


H. W. Hadson in favour of ps plaintiff and : 


his so-shurers. 


Mr. H. W, Hodson was — by his 
sons Mr. H. W., Hudson and Mr. Perey 


Hadson, who after the death of the- former ` 


in 1909 beaame the sole proprietor, Mr, 
Vinsent, defendant No, 1, became Manager 
of the Factory in 1908 purehased 4-annas 
share from Mr, Hudson and in 1912, after 
the death of Mr, P. Hudson, he pakahasêd 
the remaining share from his widow Mre, 
Hudson, The defendant No. 1, Mr. Vineent, 
is, therefore, the proprietor of the 16-annas 
Factory from 1912. After the expiry of the 
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Pirakhpur Fastory, at an annual rental of 
Re. 197 14.0; that after he aequired the 
$icca lease of the entire 8-annas share of 
Ktwarpur Jainti, he sontinued to hold the 
land as an oscupaney raiyat during the period 
of his tecca, and after he transferred the 
Faetory in 1890 to Mr. H. W. Hadson, 
he and his steestsors sontinued to be in 
possession in tbe rame right and title, and 
that now Mrs. Hudson, the defendant fourth 
party No. 12; is in possession of the same ag 
an oseupansy holder,;and she on the 13th 
January 1914 exeented a sab-lease in favour 
of defendant No. 1, Mr, Vineent, whereby 
the latter became_an under-rasyat for a 
period of 9 yeare up to 1923 with an option 
of suseessive renewals at an annual rental 
of Ra, 5. 

Tae defendant No. I, therefore, eontends | 
that he ia in possession ‘of the lands in auif 
asa sub-lesaea of the osenpaney holder, 
Mis, Hudson, and that -the plaintiff on the 
expiry of. the #icc:. lease of. the village 
is not entitle! to get khas. possession of the 
same, A 
The vital qagation for. sonsideratign in this. 
sase is, wiethor the disputed land: formed the . 
Henry Hudson and 
Mrs. Hudson, The plaintiff is the proprietor 
of 18 annaa of ouzi No, 9 07 in which the 
lands in anit are situate. The defendant and 
his predesergor have been lessees ofa part of. 
the village from a leng time (from 1876) and - 
from 1881 of the entire village. The lease. 
ultimetely terminated on the 5th Ostober : 
1913 and the plaintiff is prima facie entitled . 
to eject the defendants from the land ip. 
suit, 

The defendants ean resist the elaim of the . 
plaintiff for khas possecsion only on establfsh- : 


ing their kasht rights in the lands as: 
slaimed by them. The Subordinate Judge ; 
has rightly held that the onus of, proof lies ; 


last lease of Mauza Etwarpur Jainti, on 
let Kartiek 1521 (5th October 1513), the , 


plaintiff resovered has possession of the 
Marza, teuze No, 9507, bat he did not get 


poasession ‘of the disputed lands in that 


Mauza and henee he haa brought the 


upon defendants and he is sertainly supported. 
by ‘the authorities quoted by him: Ding Nath 
Das v. Ganesh Ohandra Saha (10), Ambiea > 


present: suit for recovery of the same with Prasad Singh v. Baldeo Lal (11) and Narsing : ; 
mesne profits, Narain Singh v. Dharam Thakur (12). 
‘The defendants first party and the fourth a 
party only appear in the suit. The defendant - , 
first party, Mr, Vineent, resists the slaim of the 


plaintiff to the khas possession of the land in 

snit on the ground that the disputed land | ap 3 = T mi — Wek Ping. 

was the oeoupaney holding of Natha 253.9 p. L, W, 417. L. 
Lal Obapdbri, the former proprietor of; (12)90,W.Nilé .. ; 
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The defendanta’ ease is, that the land in 
Buit Was sequired by Nathn Lal Ohondhory, 


the original owner of the Pirakbpur Fastory 
| by purchase from tenants in the year 127: 


(1863.1864) bafore he beeame a lesses of the 
village, and the jamabandts Exhibits H, 
H1, H2aend H3 of 1271 (1864), 1273 


i (1866), 1277 (1870) snd 1281 (1874), res 
_ pestively show that Nathu Lal acquired © 


some tenants’ land amounting to 36 b‘ghas 


7 coltas 11 dhurs, at a rental of Ra, 133 odd . 
_ whieh subsequently from the year 1273 was 


enhanseed to Ra. 157 odd. In order to 
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sorroborate these jamabandis, relianae has 


been placed npon the batwara hhasras, 


. Exhibits 21 and.22, of 18)8.° Bat the rental | 


` per bigha, 


mer - ma 


1865, 
ness of this dosument and 


l mentioned therein is mush less than that 


shown in the iamzbardis of 1870 and 187% 


' (Hxhibits H2 and 83). The rental men- 


tioned in the batwara is at the rateof Re. 3 
whieh would approximately 
sorrespond with that mentioned in the 


. jamabandi,. Exhibit H1, of 1864 prior to the 
i batwura. 


The defendants, however, rely upon the 


, letter, Exhibit B, dated the 19th Dssam- 
ber 1865, said to have been written by 


Sunder Sahay to Babu Natha Lal Choudhury, 


‘In that it-is said that the writer Sander 


Sabay recognised him as a ‘eultivator of 26 


‘bighas 7 cottas 11 dhurs kabza kashé of tenants 


purshased by him, with an annual rantal of 


, Rs, 197-140, inolading rent end road-oess . 
_ to ba levied by Government in fature. The 


dosament is in Urdu and in written on a 
paper bearing an old impressed stamp of 
The appellant chalienges the génuine- 
relies uron 


Exhibits 4, 14 (a) and O in order to show 


that the admitted signatures of Sunder Sabay 


‘on this dosument are different from that on 


Exhibit E, I have earefully eompared the 


, signature of Sunder Sahay on all these dosu- 


ments and have.not the least hesitation in 


holding that the disputed signature. on 
' Exhibit E is widely different from his ad. 


mitted signatures on the other doenments 
referred to above. The style is different and 
sash letter in Exhibit E differs in mode and 
atyle from the eorresponding letters on the 
other dosuments, The Subordinate Judge 
has disposed of it by saying that the signa- 


tora on Exhibit E is mush larger than on 
the other dosument and that the expression 


“““pakalam ‘shud? iu Exhibit B, instead ‘of 


57 


: Bp? 


“bakalam khas” on the other doeuments may 
be due to his not being aeguninted with the 


' proper idiom “ bakalam khas.” Bat all the 


other dosuments are more or less sontempo- 
raneous. Exhibit 4is dated the 22nd July 
1467; Exhibit 14 (a) is dated 220d July 1868, 
and Exhibit O is dated 21st January 1868, 


` It is not likely that he would in one doeu- 


ment sign as “khud” and in all the others as 
“khas” The Exhibit B is written in a fow. 
ing Urdu style and the languages employed is 
idiomatis, showing thatthe writer was not so 
ignorant asthe learned Subordinate Judge 
supposes him to be, To my mind, the Subordi- 
nate Judge did not earefully sompare the sig» 
nature. The words “Sander Sahay” and 
“bakalam” are quits different inExhibit E and 
the other doanments. The letter “kha” of the 


` word “has” in the other doeuments is quite 


„~ 


dissimilar from the same letter in the word 
“khud” in Exhibit E. in fast, none of the 
letters in the otber dosuments resemble with 
those in Exhibit E, either in the body or 
in the signature portion of Exhibit E. 
Exhibit 4 is a registered mokarrart patta, 


It bears three signatures of Sunder Sahay, 
‘one AB an exasutant and the others taken 


“before” the Sab-Ragistrar. 


The signatares 
thereon are admittedly the genuine signa- 


` tures of Sander Sahay. 


Hxhibit 0 isa petition in the partition 
praseedings and is relied apan by the defend. 
ants. I, therefore, have no hesitation ia 


‘ascapting the evidence of plaintiff's witness 


“No. 8; Ezid’ Baksh. He used to reside in 
' the house of Sander Sahay wheres his father 


' Sahay. 


was employed as a Moulvi. He had, therefore, 
ossaasions to know the signatura of Sunder 
He denies that the writing or the 
signature on Hxhibit E is that of Sander 


Sahay. 
Admittedly, the first Publis Works Oess Aot 


' had not some into operation until 1877, 4, e., 
"192 years after the dcoument was written in 


forgery was overdone, 


1865. Hense the words “Road-Cesa” inelad. 
ed in the jama of Rs. 197 show that the 
The writer forgot at 
the time that no road-eess was then leviablsa 
and the explanation offered by Mr, Manuk 
that the levy of sess might have been in 
sontemplation ang Sunder Sabay antisipating 
it wrote the words in the dooument in ques- 
tion, would be highly extraordinary and 
improbable. The writing in Exhibit E, 


‘whieh is au earlier dooument than others, 
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_. ds more pokhta (finished) than that.in the 
_ other dosuments, It is.also strange why 
‘Exhibit E was written on .a stamp paper, 
A letter of this kind is never writlen on 
_ such paper. The letter in question is eought 
to -be sorroborated by Exhibit D, a list of 
documents said.to have heen prepared by 
Nathu Lal Choudhury or his agent in 1872, 
This doeument is said to be a list -of pattas. 
It is sought to ba proved by Prayag Dutta, 
8. witness examined on.sommission -on behalf 
of the defendants. He. says that the Fastory 
“was rst started in Rauna in 1272 and waa 
transferred to Pirakhpur in 1274, owing to 
flood, by Babu Nathu Lal Choudhury. He 
'. Baye ‘that. tho rental was enhaneed over the 
original renis paid by the tenants thus to 
explain the rental of Rs. 197-14-0 as men- 

tioned in. the letter, whereas the rents men- 


‘tioned in the jamnbandi (Exhibit H-1) .of ` 


the tenants with respect to the lands .aold by 
the tenants show . mush smaller rental of 
| Rs, 125 odd. Bat if the.rents were enhanced 
‘in the year 1865 (1272) to Rs. .197-14.0, 
mentioned in the letter as .woell as in 
` Exhibit H-1 of the year 1€65.66 there is no 
reason why this enhanced rental should not 
have been mentioned in the butwara. khasra 
(Exhibit 22) of 1868 (1275). His statement 
that Sunder Sahay had no zerait in his putti 


before and after the partition is falsified by © 


` Exhibit 22, the butwara khasra, whish has 
been signed by all the maliks and which 
` ghows that Sunder Sahay had some szeratt 
before the partition and was given some 
` geratt proportionate to his share after parti- 
tion. 

Exhibit D is not properly proved and 
nobody. had known it. Prayag Datt says that 
"he prepared a-list of doaumenta, but be does 
not prove that the lisb in question is in his 
. handwriting, -It was not regelarly prepared in 
the ordinary eourse,of business, for the entries 
‘are notin order. Entry No, 27 mentions .the 
letter in question (Hahibit E), dated the 19th 
_ Desember 1865, but the entries before that 
velato to the years 1866 avd 1867, The 
manner in whish the désument has been 
.prodused is also suspisisus, I do not, 
“therefore, attaoh mush importanos to tais 
list, Exhibit D. As shown above, it was not 
legally proved and I .wohder how it was 
merked as an HEixhibit in the saso in fasa of 
tthe objestion of the plaintiff, I have already 
‘shown | that. EBžhibit Hi ig not genuine. The 


.Fastory was 


"Rs 
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internal evidense .of the letter itself is 
against the actual .state of affairs, It is 
also suspicious that:Sander Sahay, who was 
then only a part-proprietor and joint-holder 
of the lands in the _ estate, should . -have 
written the letter in question resognizing the 
purchase of’.Babu „Nathu Lal Ohondhury. 
He had no authority to do.go. His. right.to 
exolusive nosseasian of ‘8.annas takhta in the 
village arose only after the partition subse- 
quent to the letter in question. This. view. is 
strengthéned by the fact that no rent ressipt 
has been prodused by the defendant of the 
time of Babu Nathu ‘Lal Choudhury either 
on bahalf of the landlords or on bahalf of 
Sunder Sahay. 

Witness Balagi (D. W. No, 8) says ia his 
deposition that he and the other tenants made 
over the receipts whieh they had. obtained from 
Sunder Sanay in respect of the kashé lands 
in question, to Babu ‘Nathu Lal Oboudhary. 
These reosipis are not produeed. Nathu 


"Lal Ohondhury was a lessee in .respest.of 


share .of 
‘Hoe was a 


Z-annas ont of ‘the &-annas: 
Mauza Jainti from the year 1271, 


` lessee of a portian of &-annas share from 
the -year 1233 and of the entire share from 


the year 1289. ‘We donot find any receipt 


' of rent paid by him before be besame a legege 


of the entire 15-annas, 

Thus, neither ` the ressipts of the vendors, 
nor his own, in proof of having paid rents 
to Nathu Lal COhoudbury, have been 


-prodneed, These receipts must have .been 


made over to the defendants when the 
sold to them in the year 
1233, for, if he waa earefnl to give tke - 
letter Exhibit E to the defendants’ pre- 
desessore, sertainly he would not have with- 


held the reseipts. 


Two rent-reseipts (Exhibits N and N.T), 
dated the i8th Desember 1892 and 20th 
April 1891, reaspeatively, have been fled, 
These purport to be rent reseipts for 
175 eash given by Matuk Lal’s Agent 
to tho Pirakhpur Faotory representing’ Mr. 


Hudson, on assount of the rent*of the 


kasht lands in Mauza Etwarpur Jainti, the 
former for the Agnan kisht. of 1300 and 
the latter for the Phagun kisht of 1292, 


' Radra Prasad, witness No. 10 for the defend- 


ants, the writer thereof, denies that he 


‘wrote the words mat kasht” (inalaiing kasht) 


and aeara that “mut” is an interpolation 
and ig not in his handwriting and that 


e 
` 
r 
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the word “kasht” has been substituted for 


_ “babat! whish he wrote, The Subordinate . 


Jadge says that his evidence is vague and, 
therefore, does not assept it. ' The witness 
‘is -oorroborated by the reesipt (Exhibit N 1) 
in whish thers are no words as “mod 
:kasht,”” On the other hand, if thia witness 
is unreliable -his whole eyidense must go 
-out, in which sase the rgseipts area not 
at ‘all proved. If -these reosipts wera in 
respeot of kasht lands, sortainly the lands 
must have been menfioned as is nanally 
-done in rent-resgipts, It isnot shown how 
‘the Phagun kisht in Exhibit N and the 
Aghon kishi in Exhibit N-1 will eash be 
Ra. 155 for then the rent of the lands will 
ibe much more than Rs, 250 which is not 
tthe ease of the defendants. Mr. Manuk has 
very rightly abandoned -these reseipts as 
:baing suspisions and of no practical use. 
‘We -eannot but aseept Mr. Manuk’s attitude 
Jin view of the evidenss of Rudra Prasad. 
I, therefore, agree with him in dissarding 
‘these reagipta, for evan if they bə genuine 
‘they do not show that they relate tothe 
lands in suit. Tharesognition of the defend- 
ants’ ‘kasht rights in the landa in awit on 
‘the basis of these ressipts sannot beheld to 
‘be proved. The only reliable doonment, 
‘therefore, on behalf of the defendant is the 
-buiwara khasra of 1868. As observed above, 
‘this Kbasra shows some lands aaquirad by 
Nathu Lal Choudhary, bat the rental shown 
‘there is at the rate of Rs. 3 per bigha, 
mueh less than that slaimed for the lands 
in enit, Besides, the learned Subordinate 
Judge has held that there is nothing to 
show that tke lands in the butwara khasra 
are identical with the lands io suit} so 
tha butwara khasra does not help the defend. 
ants very muoh, 

The casa of the defendants is that Babu 
Nathn Lal Choudhury had acquired the lands 
in suit by purahane and when the Fastory 
was sold to Mr. Henry William Hudson on 
thee23rd of July 1890,-per Exhibit 12, the 
indenture of sale, the defendant szoseeded 
to the Fastory as wellas to the lands in 
suit. By this sale-desd tha vendor Nathu 
Lal purports to. sell to Mr, Hudson “the 
Pirekhpur Indigo Consern together with. all 
the Taluke, Mauzas, ‘villages, lande, heredita. 
ments and premises of whieh the particulara 
are ‘set forth in the sshedule hereto as on 
and from the, Ist day of November one 
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“999. 


thousand eight hundred and eighty-nine 
(1289) for the prise of rupees êng hundied 
and sixty thousand”. There are separate 
sohedules attashed to fhe sale dead showing 
in detail the villages, the Thtcadari Mouzas 
and the kasht lands. In Etwarpur Jainti 


Bome zsrait lands of 4 bighas 10 ‘coltas ara 


mentioned. In the list showing the kashte 


‘kart of Nathu Lal only 4 bighas 7 coitas ia 


mentioned, The sshedules are vary long and 
detailed, ‘purporting to giva a sormplete 


diat of all lands pertaining to the Fastory, 


yot these lands in dispute ara not mentionsd 
therein. 

Thus, the Fastory did not .asquira the 
lands in suit by purshaae from Babu Nathu 
‘Lal Choudhury and their elaim to hold the 
lands as his suoseasors falla tothe ground, 
‘The previous history of the lands in ques- 
‘tion, and the question whether and how they 
wera asquired by Babu Nathu Lal Choudhury 
do not, therefore, arise, Therefore, the Fastory 
annot slaim the lands in snit as sueesssors of 
Nathu Lal Choudhary. 

The defendants base their alaim upon the 
resognition by the proprietors in 1303 and 
1304 (1896 1897), 

Babu Nathu Lal Chondhury was in possss- 
sion of the Sannas Patti of Sander Sahay 
whish kad basome 16-annas of ouzi 
No. 9507 by partition, originally under written 
leases (Exhibits 18 and 19), and on the 
expiry of the term theresof'he was holding 
ovar under an oral settlement up to 1302. 
In the meantime, he sold the Fastory to Mr, 
Henry William Hudson on the 23rd Jnly 
1890 who thus eame to bə in possession of 
Etwarpnr Jainti on verbal settlement as a 
lessae theraof. The lease expired on 30th 
Bhado 1302 (4th Saptember 1895). 

A written leno was again exeantad in 
favoar of the propristora of.the Pactory, 
Mr, William Hadson and Mr, Henry. Hudson, 
for asvan years from 1305 to 1312 (1298 
to 1905). 

The defendant's sase is, that he was not 
in possession of the villaga under any lease 
for the poriod 1505 and 1304, and during 
that psriod he paid rant for the landa in 
suit to Matak Laland whatever defest may 
hava bean in their titla to their kas4t right 
in the landsin suit, it was onrad by the 
reaognition of their right by the proprietors ` 
in 1303-1304. In support of this aonteation, 
Exhibits I and K- of 16th ‘April 1896 -arg 
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““ go-sharers, defendants third party 4 to 11, 
: transferring his- ‘proprietary interest in the 
“ village. Thus,the receipts, Exhibits I and K, 
` were granted after Matuk Lal had sonveyed 
-‘away his interest to the plaintiff, Exhibit 
t. I ‘purports to'be a reseipt granted by Khub 
Lal, Patwari, in plaee of Dwarka Lal, Patwari, 
~ on behalf of .:Matuk Lal for Rs. 138 
in’ respeat of: the aurrent kisht 1304, 
Khub Lal's son, Baldeo Lal, has been examin- 
ed, but be does not prove the signature 
‘of Khiab Lal on this ressipt, - This :eseipt 
is:not, therefore, legally proved in the sase and 
was marked subjestto objeation, The Subs 
Judge was bound to dispose of the objee- 
‘tion of the defendants aa to the admissibility 
of this dosument. Dwarka Lal was “the 
registered. Patwari as admitted by Baldeo 
‘Lal, and Khab Lal was his Naib. Khub 
Lal was not-at all a registered Patwari 
and there is no svidense that he was in 
‘eharge of the eollestions of the village. 
Døsrka Lal must bave engaged him as hia 
assistant in order to help him in the writing 
of..village papers. There is a column in the 
receipt for the signature of the landlords or 
resognised agent. It is not proved whether 
any boly signed in this solumn and, if eo, 
who signed it and under what anthority. 
The Patwari:whose duty consists in making 
collestions is not entitled -to recognise 
tenaney rights. The landlord is not bound by 
the ressipt given by the Patwari recognis- 
ing a pareon as: his tenant. Thisis clear 
from the pronounsement of their Lordships 
of the Judisial Committee in Russo Ohinese 
Bank yv..Li Yau Sam (13): “If the 
agent be held ont as having only a limited 
authority to do on behalf of his 
principal gets of a partioolar elass, then the 
pringipal is not bound by an set done ont- 
side that authority, even though if be aa 
act of that partisular olas’, because, the 
authority ‘being thus represented to bs 
limited, the party prejudioed bas noties, and 
should aseertain whether or not the - act 
is authorised.” | 
This. view has also been adopted in this 
Court in several eases: Janke Saku v, Thakur 


(18) (1910) A. O. 174 at p. 184; 79 A J, P. C., 60; 
301 LT. 689; 26 T; L, R. 203, 
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‘Before 1303; on the 13tb-July - 
> 1895,” (1802), Matuk Gal had exesuted a: 
.eonvyeyance in favour of the plaintiff and his ` 


‘authority to do so. 


[1922 


‘Run Bahadur Singh (14), Wyatt A WN. 
v. Sheo Gobind saru (15) and Jutkan Lal 
v. Ram Dat Singh (16). 

It isnot within the ordinary business of 
the Patwari to resognise new tenants or 


` thetransfers of tenaney or the eplitting up 
: thereof, 


These are very valuable rights for 
the landlord and, unless expressly given, he 
will not be béund by the aets of his servants. 
The onus: is upon the person wha relies 
upon the ‘reeognition by the Patwari 
to show that it was within his delegated 
In .the particular 
aare the receipt is not given by the registered 
Patwari and es hensa the prineiple 
applica with greater forse’ and the 
defendant should have proved Khub Lats 
authority to reeognise tenaney right of the 
defendants. - There is no reason why the 
landlord was not asked by the defendant 


‘to sign thisimportant receipt in the eolamn 


provided for it, Matek Lal himself at that 
time was the outgoing proprietor. 

No doubt, the sale-deed was executed in 
1895. The balanse of the sonsideration- 
money - Rs. 11,500 was paid on the 29th 
August 1896, sorresconding to'tbe end of 
1303, and the plaintiff same into possession 
of the property cn that date. But the 
title in the plaintiff vested on the date 
the sale deed was exsented and registered, 
The possession was deferred till the entire 
consideration money was paid up. Matrk 
Lal himself had no right, therefore, to sreate 
any ineombranee against the interest of the 
plaintiff. purehaeer ;. Lokenath Singh v. Dhica- 
keshwar t rosad Narayan Singh (17). Matuk Lal 
being in possession’ was entitled to the 
insome for the year 13803, the: annual rent 
of which was Rs. 520 The sam of Ré, 138 
reesived by him was given oredit and 
tte balange Re. 382 was paid by the pnr- 
ehager per receipt Exhibit 7 on the same 
date that the reseipt for the sonsideration- 
money (Exhibit 6) was granted, The defend- 
ants sontinued to be in possession as before 


“ (14) 89 Ind. Cas, 895; 2 P. L, J, 231; 1 P. L W, 
58. 
gall) 86 Ind. Cas. 777; 1 P. L. J. 414; 3 P. L. W, 


— 51 Ind. Cag. 996. 
417) -27 Ind, Cas. 463; 20 6. W. N. ‘Gl; 210.0. 


-d, 263, 
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they were holding over. There is nothing 
to show that the reeeipt in question was 
shown to the plaintiff purehaser, All that 
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is provedia that Rs. 138 ressived by Matuk . 


Lgl from the Pirakhpur Factory as rent 
was adjasted in the aceount, 
wasilbag! prepared between the Ist and the 


sth April 1597, of whieh the heading runs as . 


follows : — 
Wastlbsqi assount settled in the presence 


Exhibit K iaa. 


of the tenants of Etwarpur Jainti of Babu. 


Matuk Lal Saho, the presen$ proprietors 
Dnanno Lal Ohoudhurs, Sobnan Lal Chou- 
dhury, Boanoo Lgl Choudhury for the years 
1303 and 1304, sir period. ” 

According to the defendants, this doanment 


was prepared by the Moharrir of the Fastory, . 


Bishesbar Lal, in the presence of the tenants 


and the agent of Matak Lal for the purpose . 


of preparing an ascount of the money eol- 
leated from the ratyats of Etwarpur Jainti 
ani the balanss due for the years 1303 
and 1304, Matak Lal had already exseuted 
a sale-deed-eonveying his intareat of Etwar- 
par Jainti to the plaintiffs on the 13th 
duly 1895 previous to the said wasil- 


bagi about two years previous to the said . 


ascount, 


The sonsideration-money of the sale deed . 


in question was paid on the 29th August 


1896, sorresponding to the 6th Bnadon i508. . 


In the oase of Nurayan Venkap Ohetti v. 
Laeuman Shantaya Kini (ix) it was held 
that a. registered deed somes into operation 
from the date of its exesution and thas it is 
immaterial whether it is assompanied by 
possession or not, This is slao so under 
sgation 54 of the Transfer of Property Ast 
whereby the ownership is transferred as soon 
as parties agres to doso, but the possession 
may*be postponed till the payment of tha 
sonsideration money. If in this ease the 
intention was that the plaintiffs-vendees 
would get actual possession of the property 
after they bad paid the eonsideration- money, 
then Matuk Lal may be deemed to be in 
possession of the village in 1303. The vor 
bal lease of the village to the Fastory expir- 
ed in 1302, that is, on the 4th September 
1895, and before that the title in the prop- 
erty had passed on the 13th July 1895 by 
virtue of the sale deed to the plaintiffs, 


The. position, therefore, is that, while the -. 


(18)..29 B;-42; 6 Bom, ia- R. 687, : 


. to the plaintifs purchasers, 
ofit Mr. Hudson noted “balanse Rs, 1,150, . 


4 


. expired lease, 


901. 


plaintiffs were the rvightfal owners of.the . 


property, Matuk Lal was in possession of ib, 
and a: negotiation for the reuswal of the 
lease wera going on, the tabuliyat, Exhibit 1, 
was ultimately formally exesated on the 19:h 
April 1897 by the Faetory in favour of 
the plaintiffa as having taken a lease for 
seven years from (30> to 1811. 


- 


The Faotory, in antisipation of the lease, . 


remained in direst poysession of the prop- 
eriy and will be deemed to have held 
over. In the aeeount (Exhibit. K) 
Ra, 1,150 is the total demand for the two years 
1303 and 1304 
Rs. 72 odd. Matuk Lal was entitled to got $tha 
ofthe rent for the year 1303, that is, up to 


Jaith Krekt, inasmush asthe sonsideration . 


was paid ia July and, therefore, he was 
entitled to get tha of the rent of Rs. 575 
odd for the year 1303. In other words, 
he was entitled to get Rs. 72 odd plus 
Ry. 432, that is, a little over Rs, 500, 


Thus, in Hzhibit 7, dated the 29th Auguat . 


1896, after psymont of the eonsideration- 


money as between the purchacer plaintiff and . 


Matak Lal, the aesount is made up showing 
the rent dua to him to ba Rs, 520 ont of 
whieh Rs. 138, whish he had raseived from 
the Fastory direst, was -dédusted and the 


balanse Rs, 352 was paid'in sash by the . 
plaintiff, and, therefore, out of Rs. 1,150 . 
shown in Hehibit Kas dug for‘two yaars . 
1303 and 1334, Rs. 1,112, after deducting . 


Ra, 138 paid to Matuk Lal, was made payable 
On the bask 


to pay on demand Rs. 1,112.” 

All this elearly indisates that the Faatory 
was resogoised as a holding over the pro» 
perty during the years 1303 and 1304 on-the 


. serned with the assount exeept for show- 


ing that Rs. 138 was paid by the Fastory 
for ossupation of the lands in suit during 
those years. The land was in their direet 
cultivation 


. rent for the years, whether the land was 


the bakısht oë the landlord or the hashé of | 
the Fastory. The assounts, therefore, do . 


not nesesserifty show that the defendant had 


| kasht right in the lands, 
The case, éherefore, really hinges upon . 


the reecipt for the year 1308. This receipt, : 
rent for the land in suit . 
- realised by Matuk Lal, As: already observed, 


no doubt, sbows 


insaluding the arrears of. 


We are not,- therefore, son. . 


and osertainly they had to pay . 
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the reseipt bas not been proved, nor the 
anthority of Khub Lal to grantit. The 
plaintiffe, admittedly, on the 16th April 1896, 
when the réseipt: was granted, were not in 
possession of the lands, and, therefore, they 
are not bound by it. They sould ba bound 
only when. the receipt operated as a valid 
recognition by. Matuk Lal as a landlord, 
Matuk Lal, who had already sold away his 


interest, had no right to recognise, and it - 


has been’ shown above that there was no 
valid resognition against him even by the 
reasipt given by Khub Lal, the assistant of 
the Patwari Dwarka Lal. 

The. katbuliyat (Exhibit 1), dated the 


19th April 1897, exeeuted by Mr. Hamilton 


Hudson soon after the aforesaid doouments 
(Exhibits I and K) were exesnted, goes direat- 
ly. against the defendant’s ease both as to 
the direst. possession of Matuk Lal during 
the; years : 1303 -and 1304 and as to the 
resognition by him or by the plaintiffs of the 
ratyatt interest inthe village, This krbulsyut 
recites: the aesount (Exhibit K) in the 
following words :—— 

“There was Rs. 1,150 on aesount of rent 
for 1303. and 1304 F. due by the tonantz, 
put of this Re. 198 had already bsen reosived 
by the.former, proprietors, and the remaining 
snm.of Rz, 1,012 was found justly payable 
ta the. landlords by the tenants and by me 
the. thicc.dar -whieh” I, the thtccadar, baye 
paid ta them in.eash’ and in one lump on 
getting: xreseipts, and the landlords have 
brought if:to: their possession und sppro- 
priation, and I, the thiccadar, will get the 
same from tha tenants of the village and 
from my own: tahvil, and as regards the 
arrears due:by the tenants, ani by me, the 


thiccadar, for 1304 F whish I have paid to. 


the landlords I shall hava. no objeetion.“ 
This-olearly showa that, although there 
was no-lease exeanted, the Fastory held over 
the possession of the village under the 
expired: lease and they undertook to pay 
rents due from the tenants- to the landlord 
and in their-tarn to. realise same from the 


tenants. Itis notewerthy that, 37 bighas 7 


cotias 11 dhurs, the land in dispute, had been 
‘desoribed-in the very opening pottinn of the 
kabulfyat as the zeratt of the proprietor, 
to-the-oesupancy right therein, the-defendant 
slearly sovevanted that the defendent would 
have-no osgupansy right in the-land and that 
gp. thé- expiry of the lease the defendant 
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would giva up possession in favour of the 
landlord. Whatever anomalies might have 
been sreated before that, the Fastory re- 
pudiatéed their olaim, if any, to the lands in 
snit, The reseipt (Exhibit I) and the 
assount (Exhibit K) are ineonelusive to 
sonfer a right of osenpany upon the defend- 
ants. 

No question arises as to whether the land. 
was really zerajt or bakasht. The anas is 
upon the defendants to establish their ten- 
ansy, The defendants cannot plead, as son- 
tended by Mr. Manuk, that they were. 
ignorant of their own righta, They were in 
direat possession of the lands sinse 1890 and 
they must have known their own title with 
respsst thereto. The previous dosuments - 
might haye ereated some oonfusion as to the 
rights of the parties. There was. therefore, a 
bona fide dispute ond it was settled definitely 
between the new purchasers and the defend. . 
ants that the land in snit will be the zerasé of 
the landlords and that the defendant would 
not asquire any right of oeanpaney. The 
dosument does not purport to bar the acqui- 
sition of the osenpaney right, nor does it 
extingnich any esush if it was already 
acquired, It deslares what the rights of the 
parties in the lands in suit were. Jt pur- 
ports to deseribe the real state of affairs. 16 
terminates:‘any. possible dispute that might 
arise.after.the termination of the- lease. In 


this view, it ie a good evidenee of the fast. 


that the lands were admitted to be the serasi 
or the bakasht of the proprietcra and in 
whieh the defendants bad not aequired any 
right of oseupaney, The oontemporansous 


publis resord, namely, the Settlement Record . 


of Rights, alearly shows that the lands were: 
the bokasht of the landlords, and were not the 
kasht or ossupaney holding. That dosument 
raises à strong: presumption against the de: 
fendants and the presumption is sonfirmed 
by Exbibit } exesuted a few- months later, 


Possibly from the history of this land, | 
. namely, that it was entered in the butwara | 


khasra (Hxhibits 21 and 22) as the land under 
the Indigo terast of Babu Nathu Lal Chon- 
dhury and that Matuk Lal has realised Re, 138 
as rent or eompengation of the land in the 
interregnum cf 1303 and 1304, the-plaintiff as 


new purehaser thought of elearing up the: . 
doubt regarding the status of the defendants — 


and insiated upon having the land elearly 


‘stated as the <erait.and. the defendant 
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undertaking to give them up after the ter- 
mination of the lease. The defendants were 
the applicants at that time for the taking of 
the lease of the village and but'for the slear 
declaration in the. kabuliyat it was not 
possible-for them to take the lease. There- 
fore, the sontract between the parties amount- 
ed to a relinquishment and release of any 
right that might have assrued to the defend. 
ants for the valuable sonsiderationof the right 
acquired in return in the shape of the lease 
of the entire village. Thera is nothing in 
the statutory provisions in the Bengal Ten- 
ansy Act or in the general prinsiples regalat- 
ing the relationship of landlord and tenant 
invalidating the tranaastion in qasstion: aall 
it a relinquishment or surrender. 

The Fastory accepted their position as that 
of a mere lessee in- the lands in suit and son- 
sistently dealt with the lands as the zerit 
or the bakaskt of the landlord in whieh 
they had no right of osaupanoy, Oaly 
a few years after the execution of the 
kabuliyat and during the aontinuanss of their 
thicca, on the 27th QOstober 1902, the 
dafendants fled Road Oess Raturns (Exhi- 
bits 13 and “3 A) in the Collsstorate ander 
Aost JX of 188), in whieh they dessribed ths 
land 86 bighas 7 coftas 11 dhurs as nij 
jote in their usa and cultivation with an 
annual: rental of Rs. 398 2 0. They ara 
bound by their admissiozs sontained therein 
nnder the:Road Oess Ast «and they are 
‘gstopped. from glaiming: aontrary to that 
entry, Part I of the-Roturn in the Road 
Ossa- Ast is designed for return of lands 
whieh: are serati or bakacht of tha pro- 
prietars. Part IL is' intended for lands 
whish are the kasht of tenants, If it was 
the Faetory’s kasht it would have basen 
mentionéd: in Part II. The Rsturn filed 
by the Patwari Isher Lal (Bx ribit 11) 
also shows the same thing, 4. e., the land 
was the zerait of the proprietors. Ths 
defendants: knew that they had not- pare 
ehased the land from Baba Nathu Lal 
Chondhury in the- sale daed, dated the 
23rd Jaly- 1090, (Exhibit 12), wheraby the 
Fastory’ was transferred: fo them, and, 
therafore, they wera traspasserg over tha 
land: if it was at all the cosnpaosy bolding 
of Babu Nathu Lal Choudhury., Thay had 
asgairad n3 ossapsasy righs aad wara, 
thersfora, not reliaqaishiag any or son- 
tracting about it sontrary to tho provisions 
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of the Bengal Tenaney Ast when they 
d:finitely deslared that on the expiry of 
the tarm they would not elaim any kasht 
right in the lands by virtue of their ogs 
cupation during the term of tha lease or 
on agsount of their having praviouas poss 
Session as trespassers. Thera was no disputa 
between the parties at tha tims whan the 
Road Casa Raturns wera filed, Theas 
Raturns elearly show that bath the plainte 
iff and the defendants daslared the lands 
to bo tho esratt of the malik, The defend- 
ants’ kashki right in tha lands ina suit 
was separate from their riguts a3 1933393 
of tha proprietary interast in the villaga. 
If that is so, the kasht right should hava 
basan olearly transferred either by the sala- 
dosd of 1890 or by s saparatadead. Bat 
tha sale-deed of 1890, as show1 abova, 
doaa not purpori to transfar tha kashé 
right of Biba Natha Lal, if any, ia tha 
landa ia suit, Woaraiss the loaga of Hwan 


par Jainii waa exprazsly meationsiia tho- 


sale-dead, the kisik right in 35 bights 
7 cottas 11 dhurs in the suit doss not 
find any plasa in the sshedales whieh ara 
tha detailed daasription of all tha pramisas 
aod hereditaments tranaferrad to the defend. 
ants. Tas possession 
oyar the lanis ia suis was, tharafora, only 
as lesseas of tha proprietdrs, and nai - as 
tenants thereof. 

No partisalar mode is prassribad under 


the Bangal Tenanay Ast (sestioas 85 and’ 


87) for “abandonment” and “ralingaish- 


meant” of an ossnpansy holding and thera: 


ia nothing wrong in abandoniag it by 
means of a aontrast. So, evan if tha 
defendants wara resognizal ia 1303 a3 the 
tenants of the land, they elearly absndonal 
their rights thersia in 1837 and in tha 
Bod Oen Ratarns filed by them, 

Tas plaintiff olaims ressvary of poasazsion 
and it ia for thedefendsyats ta prova thair 
ticle in order to sassa3afally rasiat tha 
slaim of tha plaintiffs, they ralg upa 
tha f&abeliyit (Exojoit 1) datai L307, aa 
their title-dasd. "If, upon a trae araitras- 
ton of it, it is fgnad that, evan if thay had 
peav ously asquiral that rigat, thay ab- 
andonel and relinjaished that right, tha 
plaiati will ba aotitiad to rasyvar passasin 
of the san3 
goasifisally plexded or not, 

Again, tha dafyadaais slain thair sighs 


of the dofendanta’ 


wasthar ahsadizsananat was 
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in. ‘the -land as separate from their leasa 
of the village, and as not passing with 
the lease. By the eale-deeds of 1999 and 
1912 Mr, Vineent.is said to have acquired 
cnly the interest of the Hudsons as lessees of 
the .village, and not the oseupansy right 
in the lands in suit, and after the tar- 
mination of.the lease, Mrs, Hudson the 
suesesaor-in-interest.of the Hudsons and the 
owner of the Fastory purports to exccate 
a sub lease (Exhibit A) dated the 20th 
January 1914, in favour of the defendant. 
This, of sourse, is a nominal doaument, 
for sush..a. valuable right, the annual 
value of whish is Rs, 397, sould not be 
transferred at an annual rental of Rs, 5 
only. „This is simply with aview to show 
that the kashi right was separate 
from ‘the . thica right in the village.. In 
the sesond plase, the sub lease in question 
is a permanent lease and under the au- 
thority of Pipin Behari v. Amrita Lal 
Bhattacha,t (7) Mr. Hudson had no right 
to grant a sub-lease. In my view the 
` eaea reported in Abdul Karim V. 


Abdul Rahman (8) bas no application, Mrs. - 
Hudson had prastioally abandoned the holding . 
and has. transferred her residence . from. 


this eountry to England. She has sessed 
to eultivate the land and she has, there- 


fore, lost any right in the,land and the. 


plaintiff is entitled to re-enter. 
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. The. defendants’ right-to hold the land 


terminated with the lease and they besame . 
trespassers after the expiry thereof. and 


_ gpased to,be. tenants, either ossupaney or 
non oseupapey, or of any. other kind, I 
do not: think that the ruling reported 
in Pierpont Morgan v, Rame Ram 
(9) applies . to. this ease. The ab- 
andonment in this ease is proved by the 
doeuments themselves. I do not for a 
moment oonseive that the. ignoranée or 


earelessness of the defendants of their title . 


places them in.a.better position, Under 


the law they- will be sharged with the. 


knowledge and admittedly their agents knew 
it full well. . They oannot disassosiate them- 
selves from the knowledge asquired by their 
agents in the regular sourse of business. 


I, therefore, hold that the defendants . 


have failed. to prove that they asquired 
tenaney right in tke lauds in suit and to rebut 
the presumption of the Resord of Rights, 

: The- result je, that I. would set.aside.the 


\ 


} 


road- cess, 


— [1982 


— of the learned Subordinate Judge,- 
desres the appeal and eonsequently deeree. 
the. suit of the plaintiff for khas possession. . 
. I regret that I have to differ with tle. 
view taken . by my: learned brother. for. 
whose ‘views I have very -great respect. 
I am in a-still unfortunate position that 
I have to differ with his views which are. 
in agreement with those .of the learned 
Subordinate Judge. I have, therefore, given 
my best thought and sonsideration before. 
I sould venture to take the sontrary view. 
1 tried my best but sould not persuade 
myself to agree with my, learned brother... 





Messrs. Hasan Imam, S. O.. Mitter, S, A. 
Husain, S. N. Bose and S. 9, Eose, for the 
Appelant, 

Mesara. P, O. Manuk, 0.. 5, Banners and, 
A, N.- Das, for the Respondents: 

JUDGMENT, 

Dawson- MILLER, O. J.—The ‘appellant ins: 
stituted this snit on the 5th Desember 
1914 slaiming to resover possession from 
the defendants of an area of 386 brghas 
7 cottas 11 dhurs of land in Manzi Etwar- 
pur Jainti in -the: Distriot of Muzaffarpur, 
It is admitted that the. plaintif is the 
proprietor of the Collectorate estate bearing 
tourt No. $507 whieh originally. formed an 
8-annas share in the Mauza and that the, 
lands in srit form part of his estate. Mr, 
W..A. Vinsent, the prinsipal . defendant, 
slaims khas possession of the land as aub-. 
lessee of Mrs, Hudson, the defendant No. 12, . 
who elaims to be the oseupaney raiyat at. 
ap annual jama of Rs. 197-14-0 ineluding. 
These two defendants - glone 
sontest the suit, The suit.was originally 
tried before the Subordinate Judge of. 
Muzaffarpur who by his judgment, dated. 
the 17th February 1917, found in favour. 
of the defendants and dismissed.the suit, , 
The plaintiff preferred an, appeal to. the 
High Court whieh was heard by Mullick, 
and. Jwala Prasad,.Jd., who: by their judg- , 
ments dated the /8th August 1920 took. 
different views, the former being of opinion 
that the appeal should be dismissed and 
the latter that it should be allowed. Oon- 
sequently, the present appeal is brought 
before this Benoh by. the plaintiff under , 
olause 10 of the Letters Patent. The taata.. 
out of whieh the dispute arises are fully. 
set ont-in the judgments of .the. Courts, 
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below but the points whish have 
urgsd before us on behalf of the respeativa 
parties make it nesessary to bear in mind 
sertain dates in the shain of transactions 
tinder whish the parties acquired the res» 
pestive interests elaimed by them. 

Up to the year 1868 Mauza Htwarpur 
Jainti formed part of a permanently settled 
estate held by a number of joint proprietors, 
In that year Sunder Sahay, one of ths pro- 
prietors, by a OCollestorate partition, obtained 
an 8-anneas share in Hitwarpur Jainti as 
a separate estate baring teuet No. 9507, 
and there is seme evidense to show that, 
even before that date, he wasin possession 
under a private partition. The lands in 
guit formed part of that estate. Sunder 
Sahay died in about 1874 and his estate 
passed into the hands of Matuk Lal and 
Sheo Prasad. Sometime between 1883 and 
1890, Matuk Lal acquired Sheo Prasad’s 
share and besame the sole proprietor of the 
estate. Oc thelsth July luy5 Matuk Lal, 
by an instrument in writing of that date, 
eonveyed his proprietary interest to the 
plaintiff Bhanu Lal QOhoadhary and his 
three brothers. Matuk Lal, however, re- 
tained possession until the 79th August 
1826 when the purehase money was paid 
and possession transferred to the purchasers, 
On the 23rd Juns 100J by a partition 
between the plaintiff and his brothers the 
estate in question was allotted to the plaint- 

“iff who is now the sole proprietor, 

The defendants’ elaim to the ossupansy 
interest in the disputed holding rests on 
a series of transastiona whieh began in 
éhe year 1854 (1271 F) when Sunder Sahay 
was either sole or joint proprietor of the 
Mauza, In that year Nathu Lal Choddhury 
who owned an Indigo Fastory, now known 
as the Pirakpor Fastory, purshased from five 
tenants of Sunder: Sahay the whole or 
protions of their respestive oscupaney holdings 
‘measuring altogether 46 bighas 7 cottas il 
dhurs of land whish eonstitutes the subject 
of this suit. It is not disputed that the 
land formed part of the ossupaney hold- 
ing of Nathu Lal’s vendors or that nathu 
Lal took possession, but it is sontended 
that the holding was oot transferable and 
that the purehaser was never: reeogniced 
by the landlord, It is said that from 
Ac64 to 1876 Nathu Lal remained in posses- 
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oesupanoy tenant and growing indigo there- 
on for his Faetory, but no .rent reseints 
ara fortheoming for that period. After 
Sander Sahay’s death, Sheo Prasad and 
Matak Lal being the proprietors, Nathu 
Lal on the 30th June 1876 took an żjara 
lease from Sheo Prasad of his interest in 
the Manz» for a term of seven years. In 1851 
he also took from Matuk Lil an zara of tha 
latter’a interest in the M.uz. and thus be- 
came the yaradar of the whole estate som- 
prised in tougi No. 9507, It is soneeded 
that the raiyati interest, if it existed, over 
the 86 bigkus would not become merged 
in ths dara interest. These leases were 
renewed from time to time and were still 
in existence on the 2ird July 1890 when 
Nathu Lal sold his whole interestin the Fas. 
tory to Mr, H. W. Hudkéon, the father-in law 
aud predesessor in-title of the defendant 
No. 12. The appellant contends that Nathu 
Lal’s rasyatt interest, if any, did not pass 
by that sale and that, ia any case, Hudson 
was never reoognised as an oasupansy 
tenant by the landlord. Mr. Hudson who was 
admittedly the #jaradar thereafter remained : 
in possession until the sjara leases expired 
on the. 4th September 1895. It will be 
remembered that about two months earlier, 
on the 13th July 1892, Matuk Lal, then 
the sole proprietor, had exeouted a gon- 
veyanoe of his proprietary interest ia favour 
of the plaintiff and hia brothera bnt posses. 
sion was not made over to the purchasers . 
until the 29th Angust of the following. 
year, About eight months later, in April 
1897, the new landlords granted a new 
ticca, lease to Mr. Hudson for a psriod of 
seven years, It is the appellant’s aase that 
on the expiration of the old żjara the right 
of possession to the whole estate ineluding 
the disputed land reverted to the landlord, 
The defendants sontend that the right of 
possession remained in Mr, Hudson as the 
ossupansy tenant by purehase from Matuk 
Lal Choudhary, and that he was resognised . 
as ossupier ky Matck Lal, the outgoing 
landlord, afd, further,- tbat his interest as 
an oseupaney rayat was also resognised by 
the appellant who about that time acquired 
Matuk’s proprietary interest, 

In 1904, the lease of 1897 having expired, a 
new ticca lease was granted to Mr, Hudson of 
Etwarpur dainti, together with other property 


sion of - this holding - ostensibly--as - an — nob previously ineluded, for a term of-ning . 
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years whioh expired in 1913 and was not 
renewed, In .the meantime, Mr. H. W. 
Hudann died gnd his estate devolved upon 
his: two: sona, Harry Hudson and Perey 
Hudson. In 1909 the former died and Peroy 
Hudson besame the sole owner of the Fastory 


“and of the oseupaney tonaney, if it existed, 


In the-same year Mr, Vinsent, the then 
Manager of the-Fastory, asquired a 4 annas 
share of the:Factory.from Perey Hudson, and 
in 1912, Peroy Hudson having died, he ao- 
quired: the remaining interest from Paray’a 
widow, the defendant No. 12. The transfer 
to Mr. Vinoent did not inslude. the ratyat: 
interest whieh, if it existed, had passed to 
Perey Hudson and afterwards to bis widow, 


‘but Mrs. Hudson, when she transferred her 


interest in the Fastory to Mr. Vineent, 
had agreed to grant him also a sub-lease 
of the. .oseupaney holding and on the 
13th January 1914 she exesuted a sub-lease 
of the holding in favour: of Vinssnt. who 
elaims' to: be an  under-ratyat of Mrs, 
Hudson; 

It was s6ntended: that Mrs, Hudson had 
relinquieched. her raiyati interest, if any, by 
going to England before 1914, but-her agent 
Was always on the spot-and no question. was 
raised: in. the pleadings. or’ by- the isanes 
upon this:point-and the matter: was not gone 
into in-the evidense, Mullisk, J., in the 
Court below,deslined, in the eirsumstanses, 
to-go into ‘this: matter whieh was one of 
mixed: law-and fast and wa-consider that he 
was right in:.so doing, 

The. first question whieh arises for decision 
ie; whether Nathu Lal Oboudbury acquired 
an ceaupaney. holding in 1£64 and whether: 
he.was-resognised by. the landlord. The 


. faot that he:purshased the disputed land -from 


Ld 


“Bhikhari Raut and Balaki' Choudhury and 


other ' ossupanoy tenanta -of Sunder Sahay 
and remained in : possession . paying rent to 
Sunder Sahay for w period of something like 
12° years- befere he aequired a ticca lease of 


any. part of the village is- proved, in my. 


opinion, . beyond all- reasonable. donbt. OF 
his : vendors the two above mentiened were 
alone-elive: at-the date of the trial and gave 
evidence: of the- facts” above mentioned. 
Their evidenee was: sorroborated by Pryag 
Dutta, an-old man of:80,- who waa Mnnahi 
of the-Fastory. for.seven years from 1272 F to 


| 4279 F; and the evidense-of these witnesses- 


finds some: corroboration from Ram Charita. 
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Sahai, a sousin: of Sunders. 


mind that Nathu Lil purehased the disputed 
land from the tenants and. was in oosupa- 


tion as an oooupansy holder from the date. 


of his purshase, It is sontended, howevar, 
that the holding was not transferable and 


that Nathu Lal was never resognised by. the 


landlord, It is for the defendants to prova 


either that the holding was transferable by- 


eustom, or, failing that, that the transfer 
was reeognised. by the landlord. In my 
opinion there is no evidensa of such a 
cusiom, but I am satisfied that the Suab- 
ordinate Judge and Malliok, J. wera 


justified in finding on the evidence that 


Nathu Lal was resogaised as an oseupaney 
tenant by Sunder Sahay and so asquired 
an ossupansy right in the disputed land 
before he beaame.the tjaradzr of the Mauza. 
A letter, dated the lyth Desember 1865, pure 
porting to: ba signed by Sundar Sabäy re. 
sognising Nathu Lal as sultivator of 36 bigkas 
7 cottas 11 dkurs of oscupansy holding, 
was produeed. by the defendants and proved 
by Pryag Datta who knew Sunder Sahay’s 
handwriting. The two surviving vendors, 
as already stated, were also ealled and proved 


that, before 1£68, when the batwara partis- 


tion -took plase Sunder Sahay. held the pro: 
prietary.interest by private partition, whieh 
would assount for the faot that the letter of 


.the-19th. December 1865 was signed by Sander 
Sahay aloneand not by. the others oo-sharars, 
The exact date of the private partition is not | 


definitely deposed to, but from sontempo. 


raneous doouments it would appear- to. have , 
In my , 


been not later than the. year 1264, 
opinion the matter is not of mush sonsequense 
as Sunder Sahay was sols proprietor in 1868, 

and the resognition given earlier, if genuine, 
must- be deemed to have held good when he 


acquired the sole interest under the batwara © 
proceedings of that year and permitted the 


new tenant to remain in possession without 


The evidenas: - 
of these witnesses leaves no donbt in my. 


objection. until he died in 1874. The authen- ` 


tisity. of the letter.in question was.challeng-, 


ed partly. on the ground that the. signature 
was different. from other admitted signatures 
of Sunder Sahay and partly on the ground of 
internal evidenss. The letterrefersto Road Cess 
to be ‘levied by the Government in future, 


. whereas tha first Road Cess Act was not passed 


until five orsix years later, whieh faot, it is 
sontendsd, = the greatest. euspision upon 


| 
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the genuineness of the dosnment. As to 
the signature the dosument was produeed 
from the proper sustody andis over 30 
years old and may be presumed to be gennine 
until the eontrary is proved, No expert 
evidense was given as to the handwriting 
and I am not prepared to differ from the 
view of the Subordinate Judge and Mullick, 
J., on this point. The fast that the rental 
therein named of Rs, 197-14-Q ‘is said to 
inslude any. Road Oess to be levied by 
the Government in future seems to point 
rather in favour of the „genuineness of the 
‘doeument than | otherwise. -It is not 
a violent. assamption to suppose that the 
imposition of Road Oeas by Government was 


in. contemplation some years before the first. 


Aot was passed. Ifthe doonment is supposed 
to have been fabrisated at the date whieh 
it bearsand whish the stamp on it shows, 
the reference to Road Cess was ex hypothesi a 
natural thing fo inelade as no person, forger 
or otherwise, would refer tosa tax whioh 
was not in any one’saontemplation at the 
time. If it was. farbisated resently for 
the purposes of this ease, there seems to 
have been no objest in introdusing it ab all, 
It would have been suffisient: to say “inalud- 


- ing ‘road-eesa” without any referenee to-a:. 


‘-fature Government tax. (esses were af 
< that+time frequently. elaimed bythe land- 
‘lord in addition to rent althongh they. were 


neually.disallowed unless expressly mentioned - 


in the sontraot ereating the tenansy, but afor- 
ger at the present day wonld hardly be likely 
to introduse into a doenment purporting. to 
ba dated 1865 a reference to Government 


road eess when. he’ must have known: that- 


no ° Government road sess was impos- 
ed until several years later. Thero. are, 
however, other: doenments whieh support 
the- defendants upon this part of their 
esse. The zama’ wasilbakt papers for 
1271, 1273. and 1277 F, whieh are land- 
lord’s papers stow how the 36 bigkas 7 
cotfas 11 dhure paseed: from tke previous 
tenants to Nathu Lal Choudhary as purehaeer. 
If the pursbaser: was not resognised it is 
ineonesivable that.he would be mentioned 
in these dosuments as the new tenant, These 
documents also deseribe Sunder Sahay es-the 
malik ander a private partition in 12-1 and 
1273 F. (1864 and 1866 A. D.) and as malik 
under a Government partition in 1277 F, 
(1870 A, D.), This indisates that the private 
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partition mentioned by the defendants’ 
witnesses took plase not later than 1264 and 
explains why Sunder Sahay alone signed the 
letter of asknowledgment of the 1Sth Desem- 
ber 1865, Farther sorroboration is afforded 
by the measurement khasra of the batwara 
prossedings dated the 4th Desember 1868 
whieh shows, as pointed out by Mullick, J., a 
quantity of land as indigo gsratt or indigo 
serait of the Fastory, a term in eommon nee 
to designate rashi land of the Fastory on 
whieh indigo is grown. Thesame dosument 
shews that Bulaki and Dome Sahu, Iwo of 
Nathu’s vendors, no longer held that portion 
of their holdings whieh they had transferred 
to Nathu. That the letter of acknowledg- 
ment by Sunder Sahay was in existence in 
1872 is proved by a list of dosumenta 
(Exhibit D) forwarded to Natha Lal by his 
then Manager Mr. Kxshaw whose signature 
it beare on its bask, This doenment has alan 
been: ehallenged as spurious, bat I am unable 
to assept that view. It follows, therefore, 
that if Sunder Sahay’s letter of acknowledg- 
ment is a forgery the forgery took place 
before 1872 and long befere any dispute 
arose as to.the tenant’s osexpansy rights in 
the land and ata time when there was no 
apparent objest in fabricating such a dosene 
ment.. From the evidense as a whole. I am 
satisfied that Nathu Lal aequired by pur- 
shase from the former tenants of the land in 
suit, and that he paid rent to the proprietor 


_ Sunder Sahay as tbe witnesses allege and that ~ 


he was recoguised as tenant by Sunder Sahay, 
There was nothing but the merest suspision 
to east any doubt upon the genuineness of tha 
doeument relied: upon exeept the word of one 
witness Ezid Bakhsh who saya he lived in 
Sunder Sahay’s house for 8 or 9 years and 
that the signature was not that of Sunder 
Sahay. He was, however, only 11 or 12 years 
old at the time and I do not aousider hia 
evidense suffisiently reliable to disprove the 
signature when weighed eagsinst the other 
evidence in the-sase. 

I have had an opportunity of perusing the 
judgments aboué “to be delivered by my 
learned colleagues and have given them my 
earnest consideration. I regret that { have 
been unabla to arrive at the same aonelusion. 
It is true thab the names of the tenants in 
the jamaband: papers do not agree in all. 
respesia with the names in the batwara 
khaixa, The latter paper, however, slearly 
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tenant of between 8 and 9 bighas, and. thera . 


is further indigo seratt shown ofabout 29 
bighas withont the name of any tenant. The 
tenants are not bound bythe Khasra and 
there may have been reasons why the whole 
36 bighas were not definitely stated by the 


(1922. 
in ths sahalule, The sshadale, a vary long 


doanmint, cafers $9 the éecalar? intarast in 
Mazs Obvarour Jainti bat doss not spasial- 


-Iy inslade the osraoanay right in tha 33 


bighar.- Tha oparativa pərt of ‘the daed 


' purports to grant, tranafaz, assign, ets., unto ` 


landlord as the .Fastory’s zeruit whieh it is- 


impossible to explain after this lapse of time. 
Iam unable to impute a wholesale forgery 


to the predecessors of the defendants and to . 


disbelisva the verbal evidenes in-the sase 
merely besanse the batwara khasra and the 
jamabandt papers .are not in all respsets 
similar, The tenants vary from year b3 year 
both in name and number as appears from the 
janaband papera themselves, The fast that 
the jamczbandi papara show tbe original rant 
ofthe transferred land as lesa than the agreed 
rent inthe ackcowledgment of. 1868, . is in 
aecordanuss with the verbal evidence and the 
very faot that the latter showa an inorease of 


rent seems to point to the genuineness of the’ 


dosument as there was nothing to be gained 
by introducing 8 greatly inercased rental into 
the asknowledgment. Nor ean I ses why 


the purshaser all and evasry the said 
Talaks, Mouz w and lands or parts or sharas 
therein of whith partisulaca ara soatained in 


‘the sshedale “and also all other, if any, tha 


~ 


heraditamants and proparty - belonging to 
or forming a-part of or held with tha said '’ 
Talaks, Maazss, and banda... ce cersen see ee ADO” 
all manner of rights, Itbarsies, es3emanta 


‘privileges, profits, commodities, emramants, 
‘advantages and appurtenanoas whatarever 


to the said Talak, Miuzis, land, Inlizo ` 
Oenoern, and hereditamants balongiaz or ia 
any wise appsriaining.” The constraation of 
these words is mah fraa from difisalsy bat ia 


“my opinion they were intended to pass ta | 


the eeknowledgment of Nathn . Lal as a. 


transferee from previous tenants, if it be 
genuine, should be taken to be the oreation 
of anew tenansy merely . because the rent 
was inereased.. Toe dosnment is presise in 
its terms as.a resognition of 9 transfer from 


previous tenants and does not purport to. 


sreate a new fenaney, ` 
‘Toe next question is, whetber Nathu Lal, 


the purshaser all rights whieh the vandor 
‘possessed in tha Manzar, lands, ata., referral 


to, whether sash righia wera exoprcasaly 
sab ont in the eshedule or not. Tna 
Casuoansy right in the dispated land ia 
Moza Eowarpur Jainti was eortainly a right 


‘of proosrty hald with the ticeadiri righi in 


"as sash, 
- Bans to the Iadigo Oouoern. 


by the conveyance of ths 23rd Joly 1840, - 


transferred his oosapansy. right to Mr, 
Hudson, I sonfesa that this question is one 
of some diffisulty. 1t depends upon the eon- 
struction of. the doaumont. Mr, Hudeon, the 
transferee, is dead and eannot be ealled asa 
witness and there is nothing to show whe 

ther at. the time .when he purehased the 
Fastory he was even aware that his - vendor 
had an oscupanoy.. holding in the disputed 
land. It seems fairly slear, however, from the 
dosunient that it was the intention of the 
parties that all.the interests ef the existing 
proprietor in the. property held by him -in 


sonnestion with the Faetory’s business should - 


pess, The deed resites that the vendor has 


that Munz: although it did not balong to 
or form part of the intere:t cf the tevidar 
[t was also a right balonzing ia a 
The [adigo 
Coneern, it is true, was not a lagal en ity and, 
therefore, in law was not sapable of exersising 
rights of property bat the term Indigo 
QConesrn as there used seems to ma to have 
besn used as synonymous with the proprietor 
of the Fastory as sush. And even the rasitals 

refer to an agreement to transfer tha [ndigo ` 
Oonoern. . For these reasons, I am of opinion 
that the ossupaney right of -iWathas Lal ~ 
Choudhury did pass to Mr. Hudson by tha 

eonveyanos. It is said that where there is 
ambiguity ia the operative part of the desd 
one should look -bask to the resitals and 


‘ba guided by what is therein eontained | 


contrasted for -the sale of ethe .Pirakpur . 


Indigo Conseen together with all the Faluks, - 


Manzas,: villages lands, hereditaments -and 


in interpreting the ambiguity. This aanon of 
sonstrustion, however, sanuot in my opinion, 
apply in all eases where there is a donabtor 
diffeulty in the sonstrastion of a dosament, 
If one is satisfied upon the natural sonstros< ` 
tion of the operative part of the deed that 
certain property paseos, notwithstanding 
that the -sonstrustion may be diffsnlt, Ida- 


premises, of—whish. partioulars—are set forth -- not think that the-reeitals have any binding r 
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‘forsee, The same diffisulty, to some extent, 
Arises in sonstruing the recitals. In the 
” present ease, although the- sonstruetion is 
not free from diffisulty, I think it wa: tha 
. intention of the parties that all interesta 
“ of the vendor in the Fastory and in the land 
. referred to should pasa, and that the worda of 
sonyeyares are wide enough to inelude th 
disputed land. p 2 

It next besomes nesessary -to determine 
whether - Mr, Hudson was .rasognised as 
tenant of the oseupaney holding by the 
landlord, It is ,well-established that the 
ressipt of rent by the landlord .from the 
transferes of a holding, not transferable by 
sostom, will validate the transfer, Bat 
the gomastha or Patwari of tne laadiord 
although authorised ‘to sollest rents on bis 
behalf has no authority by taking rent from 
a- transferee to areate the relationship of 
‘landlord and tenant between his master and 
the transferee. in such sases the lanclord 
-would not generally bə bound unless he 
assepted the rent knowing the sourse from 
‘whieh it same, The absenag of rent-reseipts 
from whish any inferense san be drawn 
‘in. the present instanse arises from the 
faot that from the year 1576 up to 1913, 
exsept for a short period between Sestem- 
ber 1895 and April -1897, the osaupier 
had also a feea patta over the Marzs 
Jnoslading the disputed land and no sepa- 
rata rent-ressipts for the 33 bighes in 
‘question would be neosssary. There are, 
however, two reesipts for the #reca rent for 
tke Falgun kist cf 1298 F. and for the Agban 
kist of 1300 F. dated, respectively, the 20th 
April 1891 and tke leth Desember 1892 
and marked [Exhibits N.1 and N. Those 
wore granted by Matuk hal when he was pro. 
_ prietor and whieh, if sassepted, purport to 
show that the Faetory had kc sht lands in the 
Mauz». I shall refer to these presently. 
There was also a ressipt (Exhibit 1) 
for Ris. 138 dated the 18th Bysaek 1303, sor- 
responding to the 16th April 1896, signed by 
Khub Lal, a nephew of Dwarka Lal, the 
Patwari, whieh if krought to the notiee of the 
landlord slearly shows that he reeognised 
the Pirakpur -Faetory then. owned by Mr. 
Hudson as the tenant of a holding in E-war- 
pur Jainti ata rental of R3, 197-140, whieh 
sonld only bə the holding in di-pute in this 
suit. This dosument is important as it relates 
tothe hort period when there was-no titca 
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ledse in existenee and when the defendants 
alaim that Mre. Hadson was in possession and 
it ia 
necessary to oonsider with some eare the 
asis of the parties and the nature of the 
transastions whieh to:k plaoe between the 
expiry of the old fjura lease of the 4th 
Septamber 1295 when Mr, Hadson wag 


‘in possession, andthe 19th April 1897 when 


a new écca patia was granted to him by the 


‘new proprietors whoseinterasts are now re- 


presented by the appallant, Too situation 
whish existed at that time was as follows, 


“ Mabuk Lal had exsanted a aonveyanie of hig 


propristary laterest to the plam'iff and hig 
brothers on the 13.h July 1295 buat the 


: vendor remaived in possession as the purohass- 


‘money was not paid. 


Mr. Hadson was at 


: that time the tarad r of the Manz:, but bis 
-lease was about the (to ?) expire and did 


expire on the ith September that year. His 


‘lease was not renewed until 1827 but, in the 


meantirae, he remained in possession of the 
Fastory and of the disputed land pending 
the sompletion of the transfer of the 
proprietary interest fo the naw purehasers, 
Tha ooly sam which was paid for rent during 


‘thattima by anybody was admittedly the 


‘tholding. 


sum of Ra, 138, The defendant’s oase ic, that 
Mr, Hadson ‘paid this sam on the 16sh April 
2493 to Kaub Lal who waa anthorised to 


-solleat rants on behalf of Mabuk Lal who 


was still in possession as proprietor, It ig 
further their sase that this sum was paid 
on acsount of rent due by him as oesapaney 
tenant, and was acespted by Khub Lal as 
sush, There was, during this period, a sort of 
interregnum in the proprietorship of the 
estate and in the ticcadari interest. The 
instrument conveying the proprietary interest 
had bean exesated but pos-:ession wag 
withheld pending ths payment of the gone 
sideration money. The ticcadart lease of Mr, 
Hudson had come to an end and no new 
lease had been granted. The position was, 
therefore, somewhat anusnal and the rights 
of the parties wére not slearly defined, Mr, 
Hudson being no longer ticcadar was no 
longer entitled to erllest rents from the 
tenants, Tha only person entitled to rø. 
ceive rents wopld bə the registered proprietor 


"Martok L:l, and Mr, Hasson, as ocosu vier of 


tLe 36 bgh.s which he claimed, would be 
liable to tae proprietor for the rant of that 
in suyport of the defendants 
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-eontention that Mr," Hudson paid rent on 
account of his holding the defendants have 
_-prodused *the rent reesipt above-mentioned 
ofthe 1th Bysask 1303 (16 April 1896) 
‘signed by Kbub Lal. This shows that the 
total annual rental ineluding road-sesa was 
-Rs..197.14 O'and it shows that Rs. 138 -on 
assount of ‘that rental were paid by the 
‘Treasurer of the Pirakpur -Fastory. Its 
authentisity has bean disputed bat .I see no 
reason to doubt- the genuineness of the 
receipt. The payment of this sum is . proved 
` by the witness Bhutan Misser, a servant of 
' the Faetory of 25 yeara standing. He says 
that the money -was paid to Khub Lal who 
"wae Patwariunder Matok Lal and. that the 
receipt was -signed by Kbub Lal in his 
. presence, He further says that tha money 
. was paid on behalf of the Fastory by Jogendra 
. Babu, as the reaeipt shows, and that Jogendra - 
, was dismissed by the Fastory-some i years 
-8go,:whish: would ‘be about 1902. He further 
_says-that the disputed lands were ‘the kashi 
' lande of the Faetory and not the .maliks lande, 
, That: Khub Lal-had authority to: solleot rents 
on behalf of the malik is proved to my 
_patisfaotion beyond all reasonable doubt. His 
son Baldeo Lal was ealled and -from hie 
evidenee as wellas that-of other witnesaga it 
, appears that Dwarka Lal, hia graad-unele and 
_unele of his father Khub Lal, both of whom 
_ were dead, was the Pat wari of the malik Matuk 
“Lal.and that a few years before D warka’s 
death whieh oosurred in 1806 F. (1889 A, 
D.) Kbub Lal’ who was Dwarka’s Naib 
performed the duties of Patwari on behalf 
_of hia unole. Iam satisfied in the evidence 
that: this sam was paid to Khub Lal by ‘the 
. Fastory as rent of the holding: to. the person 
“who at that time was autborissd to reesiva 
‘rents. The a-pellant sontends that this 
sum of R3. 138 was not paid by the, Fastory at 
all but was eollaated from a number of other 
‘tenants and has -produaed two dosumants in 
support of-his-sontention. I shall deal with 
these presently. lt does not follow, hawevar, 
besanse Khub Lal.raseived rant from Mr, 
"Hudson, that, therefore, the landlord resognis. 
„ed bim ag a. tenant, It must be shown that 
the landlord had knowiedgeof the .transas- 
tion and ratified it either expressly or by 
-implieation. . The only other reesipts- of any 
importance are the Exhibits N land N above 
referred to, These were of. earlier dite * 
granted when the Mauza was Asld und 
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.the écca-lexae, anid are ‘for the ticcâdari 


rent after Hudson besams #tecadar, They 
purport to show that the proprietor 
the .Faotory had some kashti lenda 
They are dated :the. 20th - 
April 1291 and the ‘18th Daesmber -1892 
respectively. Their authenticity as rent- 


-reesipts is not impugned. bat it is said that 


the important words showing thatthe Fastory 


‘had a.jote in the village hava bagn inter- 


polated. The soribe of the later in date, 


‘Exhibit N, was salled by the defendants and 
‘said they were sigaed bg Matuk Lil and 
‘id oross-examination said the word mai’ 


before “kaskt” was not in his NG 
and he doubted if the word “kash?” was, It ia, 
‘therefore, elear that Exhibit N-esannot ba 


-relied upon as showing that Mr, Hudson was 


sYeoognised as an ossupansy tenant. It does 
‘show, however, that Kbub:-Gal was a person 
through -whom the landlord wae ressiving 
‘yents. The other dcsumant is a ressipt also 
signed by Matuk Lal and there is nothing: to 
‘show: that it is:tampered with exsep$ a sug. 
‘gestion that the important words “with jote” 
-have.baen interpolated. No expart -evidensa 
“was called about it and I am not prepared to 
-hold that it has been tampored with, By 
itself, it does not amonut to mush, If it were 
‘the only evidenea in the ease, I-shonld ser- 
tainly hold-that it was not suffisient'te prove 
that Mr, Hudson was reesognised ag an oeau- 
:paney tenant of the disputed land. 
' The defendants sontsnd, however,’ that the 
‘events whish took plass after September . 
4895 and which enlminated in the grant of 
m new icca lease in April -1897 prove that 
‘both Matak Lal and his transferee recognised 
Mr. Hadson as the oseupansy tenant. Dar- 
ing this period, presumably, the Faotory'a 
business was going on as nsual -but ‘the 
situation was, ss already stated, somewhat 
posuliar, Mr. Hudson sould not collest ‘any 
rents:as he was.no longer #iccadar, and for 
the same reason he was not liable for-éiccadart 
ent, and the only sum in faet:psid was the 
-Rs, 188 whieh I have already held -was, mn 
‘my opinion, paid by Mr, Hudson:as tenant of 
tbe:bolding. But if sod whan a new étéca 
lease of the Mauza should be granted the 
question would arise as. to how mush should 
‘be-paid, and by whom, to the landlords for 
the intervesing period. Before ‘the old ticca 
expired negotiations had been going on 
between Mr, Rishardson on -behalf of .the 


„June 1295, 

kave been renewed when the new.owners took: 
“over from Matuk. Lal, 
-that this letter is relied .on by the sppellants 


_inthe same district. 
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. Bastory - and Matuk Lal for .a renewal -es 

appears from the former’s letter of the 19th 

These negotiations appear to 

I may mention here 


as showing that Mr Richardsnn.at all events 


did not eonsider that the Faetory bad: an: 


ossupansy interest. „Mr. Richardson was the 
‘proprietor of the Bikhampore Indigo Factory 
He appears to have 
had some sort of partnership. agreement with 


“Mr, Hudson and used to supervise the 
, Management of the Pirakpur Faetory whieh 
.at that time was being managed by Mr, 


- Harry’ Hudson, the son of the proprietor, then 


a .young man without mush experionae. 


_ Fram the letter in question it appears that 


Matuk Lal wished:to exalude from the new 
learo in addition to some kaskt land of ove 
of the tenants a plot of two .déghas of the 
indigo serati, Mr.:Rishardson replied that 
the land ,of the tenant named might he 
exeluded but adds, "L aannot allow you.to 
deduot from .the patta the other two 


-bighas of cerazt-land.” This, no.doubt, refers, 


to.a part of the disputed lani and it is 


‘ argued that if-Mr,-Riehardson knew that the 


Fastory had oeeupaney rights over it he 
would have.replied that the landlord sould 
not deprive him of it even if it were excluded 
from the ficca. This is not a nesessary 
inference as Mr. Riohardson firmly deslined 
to exslude the land and his reasons for so 
doing. may have bean presumed by him to 
have been within the landlord’s knowledge. 
Mr. Richardson was unfortunately not asked 
about it, But even Mr. Rishardson’s igno. 
ranse woald not disprove the defendants’ title, 
I,may mention here that the term indigo 
eeratt or even zsratt is common in Factory 
parlanee to denote land in the home anltiya- 
tion of the Factory as distinguished from land 
held -by other tenants and would inolude 


. land over whieh the Fastory had oesupansy 


rights, This is proved by several witne 
aod is suppprted, by a passage in -Amir Ali’s 
Bengal Tenanay Aat (2nd Edition, page 538) 
whieh states thatin Bihar tho.term zeratt is 


“need to denate all landa in direst eulsivation 
‘of indigo planters for eultivation of indigo 


as distinguished from onltivation of indigo 


“by ratyats, 


Toe fastorg may hold-the land 


as proprietor, tenure-holder raiyat, or under- 


, raiyat and whatever the . interest- may. ‘be-the -> 
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land is still ealled serati. ‘Tha word used 
in this -sense has no connection with 
the -term zeraté as -used im? the ‘Sengal 
Tenaney Ast and meaning proprietor’s pri. 
vate lands, Indeed, the appellant does not 
sontend that the: disputed land waa land- 
lord’s -eeratt over whieh ossupansy rights 
eould -not be aequired but merely bakasht. 
Nor is it eontended that ‘the term z:ratt 
when used in the dcenment3 in the -sase 
signifies landlorde’ terasi, The negotia- 
tions appear to have been renewed later on 
and the question was then gone into as to the 
payment of rent to the proprietors for the 
period when there was no ticea. Assording 
to the defendants’ evidense a jama-wasilbakt 
was prepared on the Sth April 1837 by 
Biseswar Lal, the muharrir of tha Fastory, in 
the presanes of the tenants and Matuk Lal's 
agent Haji Gowsan Mian. Biseswar is dead 
but the-doonment then prepared was- proved 


' by Gopal Lal who was present on the ossa- 


siono. This docenment shows the amount of 


-reot due to the landlorda from the-respeative 


tenants insluding profit from trees and other 
souress for the two years in question and the 


‘sums paid on saesount for that period, It 


gives the area of the holdings and the annual 
jama and inaludes the Pirakpur Fastory as 
the kashtkar of 36 bighas 7 cotéas 11 ‘dhurs 
at the annual jama of Rs, 197-14.0. The 
total amount doe is shewn to be Rs, 1,150 


‘for the two years less Rs. 138 paid by the 


Factory, none of the other tenants Having paid 
anything. The dosumant is endorsed by 
Mr, E. H. Hudson, who was then the 
manager, the endorsement showing the 
balanss dae to ba Rs. 1,012. Mr. Hadson saya 
the dosument was mate preparatory to the 
new lease being exeauted. The naw lease ` 
waa exesuted 11 days later by the new pro- 
prietors and shows that Rs. 1,012 was the 
balanse due from the tenants for the two 
years in question after crediting the Rs. 133. 
It is the defendants’ sass that the arrangement 
made batween the parties when the now lease 


- of the 19th April 1897 was granted was-that 


for the two years eorresponding to 1303 and 
1304 F., when-there was no étcca lease, the 


-ticcadar should pay not at the jamz of 
"Rs 600'per annam payable under the new 
‘lease nor at Rs. 500 


‘per annum payable 
under the old lease but Re, 1,150. for the twa 


‘years being the astaal -amonnt.of rent as 


stated-in Hxbibit-K payable by ‘the < -tenantg 
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for those two years ineluding the Rs, 197-14.0 . 


the rent of the disputed holding less the sum 
of Rs. 188 abready paid to Matuk Lal and 
that the ézccadar shonld collect the arrears, 
viæ. Re. 3,012, from the tenants himself with 
a stipulation that if he should fail to oolleot 


the rents from the tenants for the year- 


1203: F, the landlords should reimburse 
him. 

The suggested reason for this arrangament 
is, that in the absenee of a lease the land- 
lord is entitled to eollest the astual rents 
payable by the tenants ineluding that of 
the disputed holding, bat that, asa matter 
of sonveniense, Mr. Hudson should ad. 

. yanss to the landlords the ba'ansse still Ang 
for the period and reimbursa himaelf from 
the tenants. This was obviously a eonveni 
ent eourse and would ensure sontinuity in the 
mode of payment by the tenants, but as Matuk 
Lal had been in possession during 1303 F, 


` . and might have eollasted some further rents, 


there was an exprass stipulation that the 
. new landlords should bə responsible if any 
. of these roots, oounld not.ba eollested. 
therefore, find in the kabuliyaé exesnted on 
behalf of Mr. Hudson in respest of the lease 
for 1897 a alause relating to tha arrangs- 
. ment mentioned for the rents of the two 
| previous .years. The kabuliyat was put ia 
evidensa by the appellant himself and ad- 
mittadly represents the, tecms of the patia 
whish was not prodused, The olause in ques- 
tion reads as follows :— 

‘There was Ra, 1,150 on asosunt of rent 
for 1303 and 130: F. dua by the tenants, out 
of this Ra. £33 had already been rescived by 
the former proprietors, and the remaining 
sum of R3, 1,012 was found justly payable 
to the landlords by the tenants and by ma 
the itccadar whieh I the ticcadar have paid 
. to thom in sash and in one lump on getting 
. reseipts, and the landlords have. brought it 

to their possession and appropriation, and I 
the éfccadar will get the same from the ten- 
_ants of the village and from my own tahvil, 

and as regards tha arrears due by the tenants, 
and by me the fticcadar for 1204 F. whieh 

I have paid to the landlords I shall have no 

objeetion. If, as regards the arrears of 

1303 F. I the ticcadar suffer any loss, then 
the landlords will be respofisible there- 
for.” 

Thiseslanseolearly indiaates to my mind that 
x the- landlords—that is, 1he appellant and his 


— 
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oo-sharere knew that the rental: payable by 
tenanta for the two years was .R3, 1,150 and 
that Rs, 133 had been paid to-their vendor ° 
and that the balanee Rs, 1,012 was payable 
to the landlords from. the tenants insluding 
in that sategory the ticcadar. It further 
shows that the ftccadar having paid this 
balansa by arrangement to the new landlords 
should eollest it from the various tenants 
insloding himself or as the kabuliyat puta 
it “ from the tenants of the village and 
from my own tahvil.” These figures aor- 
respond exaetly with the jama wasilbae 
papers made up by Biseswar Lal in the 


presenes of the tenants and the old 
landlorda’ agent. The inferanes is, to 
. my mind, irresistible that the appellant 


resognised the itccudar as the tenant of a 
holding in the village and it is not son. 


. tended that he had any other holding. It 


is neeeseary, therefore, to see how the ape 
pellant explains the elause in the kabuliyat. 


| He says that when the nld teca lease 


expired he permitted tha Fastory to remain 
in possession as ficcalir by an oral-agrea: 
ment,, with Mr. Hamilton Hudgon, -at that 
time the manager, and that the annusl 
rent was to be Rs, 575 forthe years 1305 
and 1304 F, This, hə says, was done with- 
out going into any assonnts and presnom- 


, ably was not basad upon the astua] amount 


due or which would basome due from the 
tenants, and whish as appsars' from the 
wasilbiit papers waa a varying quantity 
each year. It is signifisant that the sum 
so arrived at should be the exast figure 
which at the end of the Period turned 
out to ba the aotual rent resoverable, It 
ig also Sigcifisant that Mr. Hamilton Hudson 
whore evidenee was taken in January 19:7 
abont a month before the appellant him. 
self was examined was not asked a word 
in oross examination as to any sush oral 
agreement although the appellant was, 
present in Oourt at the time, .I .sonfesg 
that this latter oonsideration should. ‘not ke 
given too mush weight, as in the present 
case it is a regrettable faet that the Vakils 
on either side, either through laək of 
inetrostions or for some other reason, 
failed to elisit from the witnesses both 


.in examination and crosa examination evi. 


denca on many matters whieh it wag mani» 
festly desirablo: to olusidate. Isia the more 


r regretiable „ag AMr. MH. MG Hadson-whe. “Wag 
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then the proprietor of the Pietory waa 
“dead and unable to give evidenes. The 
_pppellant further says that Matuk Lal did 

realize Ri, 138 from tønanta for the year 
1303 F, and that he paid him a balanos 
of Rs, 352 making Rz, 520 altogether as 
the rent for that year. He presumably 
treated Mantuk Lal, his vendor, as entitled 
to the insome for. that year, the eon- 
sideraticn-money not having+ been paid 
until about the end of 1303 F. This stery 
is quite insonsistent with tbb alanse inst 
sited from the kubultyat, The Re, 1,150 is 
there stated to be the rent due from the 
tenanta and peyable -to tte landlords, 
whereas, if the F.astory was in fast the 
ttccadar for thore years under an agreement, 
oral or otherwise, the éfccadar alone would 
be responsible to the landlords and would 
take his ehanoe of oollesting the raiyati 
rents. It would not sonsern the landlord 
‘as long as he was paid the icca rent 
whether the izccadar conld reecver from 
the tenants or not Farther, as this risk 
would be on the #fecadar, it is diffieult 
to suppore that he would have 
attempt to scllest any rents from the 
tenants during the intervening period and 
again we find that sneh rents as were 


paid, víz, Re. 138 were paid not to the. 


hiccadur but to the landlord Matck Lal and 
this is not diepntrd, This nm the appel- 
lant rays was eclleated in small sema from 


vericus tenants not insluding Mr. Hadacn 


and prcdusesa a document in support of 
this whieh I shail refer to in a moment, 
The sppellant’s stcry eancot ke reacneiled 
with the stipulation as to the landlords’ 
responsibility if the ticcadar should fail 
to eollest the rents for 1303 F. If the 
oral agreement existed these rents were 
the #iecadar's effair and if he failed to 
solleot them he alore wenld suffer the 
lose, The sprellant in ercse-examination 
sontradisted the story he first told as to 
an oral lease for the two yearsin questicn 
and eaid that there wae no cral leare for 
the ceeord yeer. Thir, kowever, would nct 
explain why he should assume any re» 
eponsibility for the failure to eollest rents 
for the Srst year. He further rays that 
neither Dwarka Lal nor Khub Lal were 
ever Patwaris for his predesessor, The only 


objest that I san cee forthis manifest un- 
trath is to east’ diseredit on some of the’ 
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doeumenta relied on by the respondenta. 
X am quite unable to assent his story and 
think that the Subordinate -Tadge and 
Mulliek, J. were amply justified in res 
jesting it. It is admitted that the sum 
of Rs, 1°8, was paid to Matak Lal and 
that the appellant was so informed by 
him. I am satisfied that this sum was 
paid by tha Faetory on aesount of rent 
for the holding. Now, having regard to 
the fast that Matnk Lal was aware of 
the payment of Ra, 138,a8 he sommunioated 
this faet to the ika nata, ean it for a 
moment be doubted that he at least well 
knew the sourse from whieh it eame? 
Matuk Lal is dead and Mr. Hudson, the 
proprietor of the Fictory in 1897, is dead 
and direst evidenee as to Matok Lala ine 
formation is not before us. But it must 
bə remembered that this rent was aseepted 
by Matnk Laland eredited in aesount between 
‘himself and his purshaser, It was important 
for him to know at that time exaetly 
whioh, if any, of his tenants had made 
any payments, In my opinion the proper 
inferense ta draw is that Matuk Lal knew 
that the Fistory had paid this sum as a 
tenant at a time when they had no ficea 
lease. In any ease, I think the onus would 
rest upon him and upon his sueesssors 
to rebat the inferenee and this they bave 
faile] to do. In fast, the doeument Er- 
hibit K made in the presenee of Mitnk 
Lal's agent oorroborates the infarenee that 
Matuk Lal had knowledge, When the 
payment of the Rə, 1*8 was made in April 
1896 Matuk Lal was still in possession 
and ‘the ownership in the property had 
not, in my ‘opinion, passed from him, The 
sale under the deed of the 13:h July 1895 
to the plaintiffs was to be in seonsidera- 
tion of the rurshase prise and on ressipt 
of the sonsideration-money in easb, but 
the sontidrration never passed until the 
following August and | ean see no reason 
why, if Matok Lal who still remained the 
owner, resognised the Faotory as tenant, 
this should not bind his transferee if sad 
when the latter should ultimately som. 
plete the sale. ° i 


Unless Matok Lal deliberately dəeseiyed 
the purehasers, they also must hayes known 
the sourse from which the rent was derived, 
Moreover, the kabuliyat, in my opinion, ` 


914 
BHONU LAL CHAUDAURI Y. VINOBET, 
establishes the fast that the appellant 


knew that Mr. Hudson had a holdingi in. 


the village: A ressipt, Exhibit 7, given 
by Matuk Lal to the appellant for Rs. 352 
on the 29th Angust 1696 when-the balanse 
of the purehase-money was paid’ was 
relied on by. the appellant, It shows‘ the 
total rent due for the. year 1303. F. as 
Rs. 520 of whioh Rs. 138° had 
been received. Thera is nothing to show 
how’ the Rs. 520 waa arrived at. The 
dosument same intd sxistenae-before the wasil- 
baki papers (Exhibit-K) was made up and 
the sum of Rs. 520 may have.been arough 
estimate made by Matuk Lal, Hxhibit K 
shows that the rent for that year, ineluding. 
Rs, 124.14-0 payble for the disputed’ holdiag, 
was in: round figures Rs, 557, This sum’ 
ineludes.the:profits of the. mango trees, calf 
sayer and other items whieh varied from year 


to year; and it may well be'that:the Be, 520. 


was an estimate’ based upon  inenffieient. 
material. if may,.on the other hand,.be, as 
suggested by the léarned Counsel for the 
appellants, the ticca rent of Rs, 500° with 


the added sum of Rs; 20° for. rental of the. 


holding of Haji Gowean Mian not ineluded 
in the ticca. There isnothing:in this dosus 
went whieh sontradicts 
story and it shows at least that Ra. 138 
had been solleeted’ by Matuk Lal from 
tenants, eto. 
"a dosument, Exhibit’8, whioh he says he 
reseived at the same time from Matuk Lal 
and whieh. shews details of eolleetions. 
from 36 tenants amounting to Ra. 126-7.3 
for the year 1303 F. whisb, together with 
a verbal loan made to Haji Gowsan Mian, the 
gomasta of Matuk Lal, of Rr, 12-2-3, makes 
Rè. 138-9-6, lt algo shows how this sum 
has been spent in paymentof Government 
revenus and acsies. This is relied. upon 
as indisating that Rs. 138 had been eolleated 
from tenants other than the ticcadar, How 


it eame into existenee is not explained 


and the writer was not oalled; nor were 
any of the tenants. salled to say that they 
hed paid the suma attributed to them 
althongh one of them sat lenat was 
present in Court at the, trial. No one 
takes any responsibility for it and it is not 
signed by any one, Moreover, thesum stated 
therein as colleeted from. tenants ia not 


Rs. 188, the admitted amonnt, but Rs, 199-743. | 
Inthe sireumstances, I think, it would he very 
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dangerous and indeed impossible to raly upon 
this dosnment as proving anything at all, 

There are, howevar, eertain other features 
appearing in the kabuliyat of 897 whfoh 
have been urged upon our attention’ by the 
learned. Counsel.for the appellant and whieh 
he-contends are inconsistent’ with the esn- 
elusion that his slient resoguised Mr, Hudson 
as his tenant. The seaond paragraph of the 
kabuliyat reads: “I have obtained ticca patta 
of the ‘whole and entire &-annaa of the Ool- 
lestorate partitioned pati: inaluding 36 bighas 
7 cottas L1 dhurs of eerait ‘land lying as per 
boundaries given below’ in Mauza Biwarpur’ 
Jainti,” ani towards the end of the dosument 
there is a sovenant in these words: ‘In 
Assin 1312 F, S, Iwill sut down the indigo 
srops that may be standing on the zeraz 
lands on payment of 10-annas instalment of 
rent, and without waiting for any notisa Í 
will relinquish possession of* the lease-hold 
property and in that oireumstanee' I shall have 
no right to’ interfere in the lease-hold: property 
nor shall'l hays any’ right to oasupanoy in 
the seratt lands, eta,” 

As.already stated, the use of the words 
“ceratt land” in the earlier part of the doou. 
ment is quite sorsistenit with the same having 
been the Fastory’s indigo zeratté over whieh 
they had a right of cesapansy, and,. if this 
land were exaluded from the prtia, the 
yatyate rent for the same, if the ¢ticcadar was 
oseupier, would be payable in addition to the 
ticog rent, There had been some negotiation 
as to exelusion of s portion of these lands and 
it wae, therefore, natural to find’ their inelu: 
sion expressly mentioned although perbaps 
it yas not stristly nesassary aa they would be 
insluded unless excladed, It is not eontended, 
however, that the expression zerait ‘means 
landlords’ private land and the suggestion 
that: the land in suit was ever landlords’ 
zerat within the meaning of’ the’ Bangal 
Tenancy Ast was abandoned’ in argument 
before us. It had never in fact been in ‘the 
landlords’ sultivation. It might, on theother 
hand, te- argued with mush greater plausibility 
that, as the disputed land was never landlord’, 
ceratt, the nee cf the term ie an ad misgion that 
the laud was indigo serait in the private eul- 
tivation of the F.satory as a tenent, there 
being no suggestion that it was oultivated by 
any one else, The use of the term ia eertain- 
ly not, in. wy opinion, any admission by the’ 
iyecadar that the land i in suit was landlords” 
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serati, The point made, however, is that the 
sovenant to relinquish possession of the 
lease-hold property and elaim no right of 
oseupaney in the zerart lands at the termina. 
tion of the tenansy as- well as to pay 10- 
annas instalment of rent for eutting the erops 
on the zsratt land in Assin 1312 F. S. is 
quite insonsistent with the elaim of an oasu- 
paney right on cush.land, and negatives the 
suggestion: of recognition. If the sovenant 
sonld be interpreted as referring. only to the 36 
bighas mentioned at the ‘baginning of the 
docament and to nothing. else, evan though 
sush an undertaking wonld in law not bind 
the #fccadar to relinquish his osanpansy hold: 
ing, ifthe had one, it might indiaate that 
Mr. Hudson was not at the time putting for- 
ward any olaim to an oceoupaney holding at 
all, and that his attitude was insonsistent 
with that of a person asserting such a olaim, 
It is not, however, nesessary to interpret this 
undertaking as having any referenos to the 
geratt land mentioned in the beginning of 
the. doaument. And, having regard to tha 
gontext,; the undertaking may. equally wall 
be satisfied by referanse to what immediately 
precedes-it, It is immediately before provid- 
ed that. if the ¢iccadar should-have to sus the 
tenants for arrears of rent and sell their 
lands in exeention of decrees and purshase 
them, or if he should acquire casupansy 
rights in any. way, then, after the expiry of 
the ticca, be will give up possession withont. 
objestion; that the ticcadar will not obtain 
from any tenant kurfaola patta or any deed 
for any term bayond the term of this deed, 
and, if he.shonld do so, it will be deemed 
invalid and intrustuous after the expiry of 
the term. of this patta; that within the mahal 
he will hot purshase the entire ossupansy 
holding or any portion of it aud if he does 
50 it will pass in‘o the possearion of the land» 
lords as-their zeratt land. Then followa tha 
passage. quoted. above, Now, stipulations 
of this. nature are extremely common in sush 
leases and are meant to protest the landlord. 
from the acquisition by the itcoadar of osau. 
paney rights during the surrenay sÊ the lease 
whish.would bind the landlord on its termi- 
nation, They merely express what the law 
implies but they are, nevertheless, ia- sommon 
use. One finds in the ficca pattas of 1831 
and 1883 granted by Matuk Lal and. Sheo 
Prasad to Nathu Lal Ohoudhury a stipula. 
tion as to payment of a proportionate amount 
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of l0-annas instalment of rent for eutting tha 
erops on the khud kasht land after thetermina- 
tion of the lease, at a time when it is elearly 
proved that Nathu Lal had admi'tedly an 
ossupansy right in the disputed holding of 
at least eight bighzs, As thesa leases were 
ranewel no question sduld arise as to wha. 
ther the undertaking eovsrel erops on the 
ticcadar’s oassupausy holding, There is no 
exorags sovanant in those leases for relinquigsh- 
ing the lands at tho termination of the lease 
bat although sush a esvenant is usual it is 
unnesaseary. It is not sontended that the 
govanant to giva up possession is legally 
enforseable in respest of any lands over whieh 
the ticcadar had an ossupaney right, and, 
therefore, it ssems to me thatit was intanded 
to apply and apply only to the land that 
might be asquired during the eurrensy of 
the Iease in any of the ways mentionad im- 
madiately aboveand whieh land ia referred 
to as zerazé, This applies equally to the 
covenant to pay the 10-annas instalment of 
rant. Whether the sovenant eould bə en- 
foroad in respsst of the disputed land depandg 
entirely upon whother the trecadar's right of 
ossupansy existed or not and the sovenant 
itself sannoft, in my opinion, legitimately be 
read as an asknowladgment of the abaensa of 
sush a right. 

` The appallant farther ralies upon the pre- 
sumption in his favour arising from the R3eord’ 
of Rights whieh was finally published in April 
1896 and whish desearibes the disputed land 
as bakasht of the ticcadar but not gerah, If 
wə are satisfied that thera was an asknow. 
lIedgment of the ossupansy interast by the 
landlord in 1897 the Rasord of Rights basomes 
immaterial. It is relied on, however, to 
show that, daring the preparation of the 
resord and up to 1892, thera was aoparently 
no claim by the F.story or M.. Hadson to 
have the landa resorded as the Kustary’s 
ossupansy holding. The reason for thia, 1 
think, is not far to seek. From 1894 up ta 
1897 there were yepeated shanges in the 
management of thé Fastory. In 1894 Harry 
Hudson, a young man of 24, without mush ex- 
perience was manager. At tha end of 1826 
or baginning of 1897‘Mzr. Hamilton Hudson 
(E H. Hudson) took over stiarge. it was 
the first osi:asion on whish he had indepsnd- 
ant charge ofa Factory and he was quite new 
to the work. He was followed’ sixtesn months 
later by Perey Hudson, also a young man 
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withont previous experiense, The Survey 
and Resord of Rights was the first in Bihar 
and it san hardly be a matter of surprise if 
these inexperieneed Faotory managers failed 
to attaeh to sueh proseedings the same ime 
portanee as one would now after 25 years 
experienee of the utility and value of Survey 
Resords. It is, therefore, not suprising to find 
that the entry inthe resord wae allowed to 
go uneballenged at the time, 

One other dosument was also mush relied 
on by the appellant, ez, the Road Cas 
Return dated the 27th Ostober 1902, This 
doeument was prepared by Beni Prasad 
Singh the Am-Moukhtar of Mr. Hudson, 
It eonsists of two parts. The first 
part should contain details of lands in 
the aetual osonpation and eultivation of the 
person submitting the relurn whilst the second 
part should sontain details of land held 
by cultivating rafyats paid direst by the 
persons submitting the Return, At frat 
sight, therefore, part I ougbt to contain details 
of the disputed land in the astual ceoupa- 
tion and eultivation of the ticcadar on whose 
behalf the Return is made whereas it seems, 
at all evente, doubtful whether it sould pro 
perly be entered under part 14. The disputed 
land wasin fast entered in part I as well as 
2 brghas 9 cottas of another tenant whish was 
apparently under the direat onltivation of the 
ticcadar, There is a note, however, in small 
print at the bottom of part 1 to this effeat- 
“inthe body of the statement should be 
entered only nt) Jote land and euch uncultivat- 
ed Janda in the use ard gesupationof the 
maker of the Return as are capable of assess- 
ment on their annual value.” It is som- 
tended that by making this Return the 
hicce.dar seknowledged that the land in enit 
was ni; sote land or, at all events, that it 
is evidenee indicating that he considered it as 
sueh. Aeeording to section 116 of the Bon. 
gal Tenancy Aet, proprietors’ private lands 
are known in Bangalas Kamar, nt) or nij 
‘ote and in Bihar aa” ærait, nij, sir, or 
kamat. It is argued from this that the 
inelusion of the disputed land in part I of 
the Road Cess Return must be taken as 
having been .made after, due deliberation 
and with full knowledge of the exaat phra» 
seology of the sestions of the Bengal Tenansy 
Ast. I am quite unable to attash any 
importante to this entry. The land had 
to be entered in one or other of the seke 
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dulen and even if it was plaeed in the wrong 
sahedule sesording to the: strootions at the 
bottom of the page it was a very nainra 
mistake to make. Jtia a mistake also, if it 
be sueh, -whish applied to the 2 bighas 9 
cottas of the other tenant’s land and it is 
not avgoested that this waa landlords’ 
zeratt, The dosument was put in on behalf 
of the plaintiff and it wax not drawnto the 
attention of any of the defendants’ witnerres 
por were they neked to explain it. It may 
well be that just ag the word “ zeroit’! 
in Bibar is an apt term to designate ix digo 
gerait, to the c'ceadar, if he th ught about 
itat al), eoneidared that nis -ofe whieh is a 
synor ym for serait bad the-ame signifiearce, 
Jt is, moreover, nobody's sare that the land 
is nij :0'e in the sence in whish it is peed 
in the Bengal Tenarey Aet ard this drou» 
went, in my opinicn, »ffords no evidenee from 
whieh any inferenee ean be drawn, Inthe 
Road Oess Return, dated the 19th November 
14-12, also put in by the appellant, under 
the beading of “area of the zrett ard the 
bakeshé lande” is en'ered 36 bigkas 7 coitas 
11 dhurs geraif whish negatives the suggestion 
that tbe disputed land was bakeshi That 
Return was made before the Jas: ticca Jesse 
expired and indieates tbat at tbat time, st all 
events, the ticcadar considered the disputed 
land as sush, 

In the view I take as to the reeognition of 
Mr. Hudson as an ceevpaney tenart in 1¢$7 
it is not satrietly necessary to determine 
whether Nathu Lal's oseupaney right was 
ineluded in the eonveyance of the 23rd July. 
1690 altbongh I have already exprerred 
wy opinion upon thie poirt. It is slear thet 
; athu Lal ater 18.0 meade no attempt to 
exercise any rights of cespparey ever the 
lad or to dispute bis transferee’a claim 
thereto ab is equally alesr that in 187 
the F.istory was in porsession and as: erting 
8 right of ceeupansy and if my soneluefon is 
aceurate that the osenraney right in tbe 
Faetory was then reeognised it is imnfaferial 
whether it passed by the eonvcyarnee from 
Nathu Lal, 

In my opinion the appeal should be dis- 
missed with eostas, 

Das, J.—I regret that I am unable to 
agree with -my Lord the Ohief Justies. 
The important events sonnested with this 
litigation have all baen stated by my Lord, 
and {do not purpose to zeedpitniate them, 
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On the arguments that have been advanead 
befora us, three important questions arias 
for sonsideration ; first, did Nathu Lal pur. 
chase 34 bighas 7 cottas L! dhurs of ossupaney 
holding and was hie purehase resngnisad by 
Sander Sahay the then landlord ? Sasondly, 
did Naihu Lal aonvey these lands to Mr, 
Hudson by the indenture dated the 23rd Jaly 
18:0; and thirdly, was Mr, Hodson resognis- 
ed a3 an cesapansy tennt iq reipaat of 
thease lands by the plaintiff who had parshase 
ed the Inferaat of Mituk Lal, toe saseassor- 
in title of Sander Shay? 

In regard to the Grat quostion, the defend. 
ants base their gase upon Exhibit E, a Isttar 
dated the lyth Dasambar 1362, alleyed to 
have baen written and addressed by Sander 
Sahay to Nathu Lal and upon the :anabandis 
of Sander Sahay, Exnibita H, Hit, H2 and 
H3. Tasy also rely upon Exhibit D and 
Echibit 22, the former as establishing tha 
Beanineness of Echibit E and tha latter 
as strongly corroborating their oase as 
to resognition. Tae plaintiff deniea the 
gennioenesse of Hehibits Ð, D and H, HL, 
Hé and H3. As to Echibit 22, he says 
that, far feom sorroborating the sasa of the 
defendants, it completely destroys it, 

As my bə antisipated, the main argu- 
ments of the parties were dirested tò the 
letter, Exhibic E on whish the defen lants 
atrongly rely. Ihe defendants’ sasa is that 
Natha Lal obtained a transfer of these ossu- 
pansy holdings in his fayour sometime 
between 1271 (Ssotamber 1853 to Ssptembar 
1854) and 1272 (Saptember 1:64 to Səptem- 
ber 1369) and that the transfer was distiostly 
resigais-d by the landlord by his lester 
dated tha 19sh Dssembar 18.5, It ia this 
letcer whieh aas been ahallonged as a forgaby 
by the “plaintiff, 

la my opini a itis nesessary to sea whether 
the yamabandis Hzhbibits H, Hi, H2 and 
H3, oan bs regarded as genuine dosuments. 
IE they san be so ragarded, ‘hea thera is no 
reason to rejest tne let er Ecaibit D as a 
forgery, siase ohasa nab indie ola acly estaolish 
that Natha Lil wasa senant ia reipast of 
34 bighas 7 cottss Li dius of laad at a rental 
of R.. 197-14 U. Laoruer, agsiv, to see waetoer 
the amsband s gaa be as63ptel a3 ganaiae, 
it will be ‘nasessary to aonsider them in 
soaaastion with the Satoars Aha rau, Echibit 
42, Walah was ha Xhisra of a Volleatorate 
paceistoa . barwasa Naader Sahay and hig 
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eo-sharera, If the amabandis oan stand the 
test of the somparison with Hxhibit 22, the 
Baiwara Khasra, then the defendants’ sase 
on the first point urged by the parties must 
suaoosd. 

L propose then to consider the sumabandis, 
Exhibits H, Hl, H2 and H 3 and the Butwora 
Khaara, Exhibit 22, at the outset, These jaman 
bandis, whieh, ib must be remembered, were 
Sunder Sahay’s private papers and shoalu 
have been produeed from the sustody of 
Sunder Sahay’s heire, were in faet produeed 
in Court by one Baldeo Lal, son of Khub 
Lal, who was the nephew of Dwarka Lal, 
the Patwari of Sander Sahay. Baldeo Lal 
admits that be bas an unele who looks after 
the business of the family, but hesays that 
he‘ got’ these papers “away” and that 
they have been in his eustody. These 
gamabandis are for the years 1271 (Sep- 
tember 1863 to September 1864), i273 
(1855 1866), 1277 (1869-1870) and 1281 
(1873 to 1874), respestively. They purs 
port to show that in 1273 Rs. 197-14-0 
was reslieed as rent from Nathu Lal in 
respect of 3j bighus 7 cotéis 11 dhurs of land, 
They also purport to show that between 1271 
and 1273 there was a reduation of area held 
by five tenants, Balaki Kilwar, Doma Saha, 
Bhikbsri Rahut, Bikan Teli and Adham 
Dhacuk to the extentof 36 bighas 7 cottas 11 
dhurs for whish they besame entitled toaredue- 
tion of rent amounting in all to Rs. 107 3 8, 
T aese iamuband s, therefore, strongly eorrobo- 
rate the letter Exhibit E upon whieh relianse 
is plased by the defendants; but, in my 
opinion, there are eonelusive reasons for 
holding that these ‘amabandis are not 
genuine. I have already referred to the 
mode of their produstion in Court, It. is 
certainly a remarkable soineidenss that the 
jgamabandis of the most oritieal period in 
the history of the Fastory in relation to the 
disputed lands should haye been “got away” 
by Baldeo Lal. Tae jamabandss purport 
to be the jamab-ndts of the privately parti- 
tioned estate of Sugder Sahay, It is relevant 
to enquire whefber there was a private 
partition between Sunder Sabay and his 
co-sharers for, if there was not, then ıt is 
impossible to rely upon the samab.nads, 
Now, itis admitted that in” 1868 taere was 
a Oollestorate partition between Sunder 
Sahay and his eo-sharers, and that on sueh 
partition, an &-annas share of the village, 
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ineluding the Janda in dispute, was allotted. 


--to Sander Sahay as a separate fovs:; but 
it is eontended by the defendante that prior 
to the Collestorate partition, there was «4 
private partition between the parties and 
that the Oollestorate’ partition did nothing 
more than eonfirm the private partition 
whieh had already been effested by the 
parties, The plaintiff's oase is that in 
1864 Snndar Sahay was notthe sole pro- 
prietor of the village; be had only an &. 
anrasshare in it, the remaining 8-unnas being 
in the poseession of certain other persons, 
He sontends that a separate estate was 
allotted to Sunder Sahay only in 1865 by 
the Oollestorate partition and that acoord. 
ingiy the jamabandis prodused by the 
oe eee must be rejected as forged and 
fabricated dosuments, the reason for the 
forgery being to support the ease of the 
defendants that in 1864 Sunder Sahay had 
a separate estate and was competent to 
recognise Natbu Lalas an ceeupaney tenant 
in reapeet of the lanos in dispute. It is 
materiel then to consider, as 1 have already 
stated, whether there was a private partition 
Letween’ Sunder Sabay and his eo-sharers 

` prior to the admitted Oolleotorate partition of 

2868. © 

Now, the bdatwara khasra, Hxhibit 22, 
shows that all the co-sharers’ were applicants 
for the partition and that a field to field 
suryey of the entire Mauza took place 
betore the partition waa effected between 
the parties. The partition took plase under 

Regulation XIX of 1514,which was the Stata e 
in foreo in . 80% respesting the partition ot 
estates peying revenue to Government. 
Seation 4 of the Regulation required the 
appheants to state in their application to 
the Collector that they were desirons to have 
separate possession of their respeotive sharee, 
ard it was necessary to have their applications 
attested by four eredible witnesses. It seems 
to me incredible that, having effected a 
private partition, Sunder Sahay and his 
ec-rhatert, for no reason whatever, shculd 
solemnly go to the Ooflestor and ask for 
a Colleotorate partition, Cases constantly 
‘geome betore the Court wher’ after a private 
partition a party who has been prejudiced 
‘by tbe private partition applies before the 
Colleotor for a Collestorate partition, son: 
eealing entirely the fact of the private 

partition between the parties; bat’ then 
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those parties who ‘have not been: similarly 
prejudiced by the private partition dispute 
the right of the applisant to claim a Ool- 
lesotrate partition and the first question 


whish the Colleatorate has to determine 
is, whether there has, in fast, been a. 
private partition batween the parties 


Bat this was not a esse of thia nature. 
Here all the parties were applisants for 
a Oollestorate partition and if is relevant 
to enquire why they should solemnly have 
asked for a Oollestorate partition if in faat 
there was already a-private partition between 
them and if the objeo, of the Colleotorate 
partition was merely to confirm the private 
partition whieh bad already. baan effested 
between them, This is not all; the doon- 
ment, Exhibit 22, shows, as I have -already 
pointed out, that there was a field to field 
survey of the entire Mauza. This certainly 
suggests the inferense that there was not 
a private partition between the parties. The 
arguments of the defendanta involve thie, 
that not only did Sunder Sahay ‘and his 
60 rharers go through the expense and the 
trouble of a wholly unnecessary Collestorate 
partition, singe. they were already in posses- 
sion of their respective shares, but that 
they made false deelarations in their peti- 
tion to the Collestorate and were supported: 
in their false deolarations by four credible 
witneases. Under sestion 12 a sreditable 
Ameen was to be appointed to make a 
division who was to reosive a persentage 
on the amount of the jama of the whole 
estate for bis trouble and the expenses of 
establishment. Section 17 sontained aom. 
prehensive rules under which the proprietors 
were required to furnish the Ameen with 
the saecounts on the gross produse of each 
village, and all other asocunts and nforme 
ation requisite to enable him to assess 
the publio reyenne on each of the estates 
into whish the property was to be divided, 
The third of these rules required the pro- 
prietor to sanse ite Patwaria and other 
Z -mindari cfheers to attend the Amgen to ` 
explain the accounts ard furnish him with 
such information as he may require for 
dividing the esiste and apporticmng the 
publis sama, It is not neecesary to go 
through the yarious sestions of the Regulation; 
it is suffsiant to say that yarions proceed- 
ings had to be taken before the partition 
sould ke cffested and that these rroccedings 


“been undsr the Batwara regalation. 
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had to, ba taken in the presense of the pro» 
-priefora and their Patwaris. 

Exhibit 22, as {have mentioned, is tha 
measurement khasra of the partition, and 
the opening words are as follows: — Oortified 
80py of khasra showing messarement plot 
by plot of the fialds of eash tenant of 
Manz Etwarpur Jainti prepared in 1868 
on the .applieation of Sander Sahay, share 
holding proprietor of 8-aunat, Ragbuabans 
Sahay, .Jadubana Sahay, Karala Sahay, 
‘Shankar Sahay, Maharaj. Kamar, Babu 
Tapsswar Singh, defendants, i in the presenss 
-of Khaderan Mahto, Jeth Raiyat, Udharan 
‘Pashai, Gorait’ of the entire 16-aunas, 
D warka Lal karpardag of the applicant No, 1 
Jitulal, karpardaz of defendants and under 
‘the supervision of Lila Shimbhu Dayal, 
partition. Amoen, and Janiat Raot, Caainman, 
with a Lagga of.6 aubits and 6 Anguls on 
.the 4th Dasember 1858.” It onght to ba 
pointed oat that, thongh Raghubans Sahay 
.a0d the others are dessribed in the orsning 
words as defendants, that was only so 
boeause the prosesdings required an applisant 
and opposite parties; the kkasra itself shows 
that all the parties ware applicants for 
the partition, Now, it will ba notised that 
Sander Sahay wis deseribad in 1868 as the 
share holding proprietor of S annas. That 


. was his statement to the Collestor.in 1888 


-and it was-.on the footiag of this statement 


: that partition was effected between the 


parties. ib is impossible to acesot the 
jamubantis of a date prior to 1868 in go 
‘far as they desoribs Sunder Shay as the 
sole proprietor of a privately partitioned 
patti, In the seeond plase, it may be asked, 
why was the moeasuremant of the fields of 
,eash tenant with the halp ofan ameen and 


| chainman neeesaary, if in fast the parties 


had already effasted a partition betwasn 
themselves and the objest of the Collestorate 
partition was merely to confirm the private 
partition P? In my opinion, it is d.fisals, if not 
impossible, to éredit the story ofa private 
partition. _ 

"Now, it is obvious that tha — 
were not and eonld not have basn produssd 
before the Ameen as they should have 
Their 
mere produstion would have dissloaad tv the 
Oollestor that thera was alraady a private 
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the OCollestor as thay shonld if they had 
been prodused in the batwira prosagdings 
of 1863, Lastly, a aomparison of tha jma- 
bandis., for 1277 (Saptembar 1850 to Soptem- 
ber 1870) with the maasurament khasra wiil 
demonstrate tha utter impossibility of relying 
on tha jamabandis a3 ganaina dooumants, 
Tas məasurəmənt khasra in snnestion with 
tha Oollestorate partition was prəprad 
on the 4th Dasembsr 1858, and ib was 
prepared, as the dosumant Exhibit 22 show:, 
in the prasensa of Jeth Raiyat and the 
Gorait of the entire 16-annas and D warka 
Lal the Aarpardaz of Sander Sahay, Tha 
jamabandi for 1277 also baara the name 
of Dwarka Lal as the Patwari of Sandar 
Sahay. As I hawa said before and -as 
the dosument shows, the khisra was ‘the 
rəsulė of the msasaramant plot by plot of 
eash tenant, and the prasensa of the Jeth 
Raiyat, the Gorait, and Daarka Lal 
guaranteed the eorrestness of the statements 
made in the khasra, The khasra must, in 
my opinion, bs agsepted as oorrsetly stating 
the fasts as they existad in Dasamber 1868, 
The jamabandz for 1277 is the jamabands 
for the year immoadiatsly after the parit- 
tion and ought to substantially agraa with 
the measurement fhasra; but, ag a matter 
of fast, there ig far greater oonfliot bhan 
agrasmoent bstwesn the two dosuneats. Wa 
find, for instansa, 51 tenants assigned ta 
Saader Sahay by the partition of 1833, 
Now, if the :anabandi for 1277 '(Saptembar 
1869 to Saptember 1870) ba a gənainə dosus 
meat, then we would expast to find the 
names of thasa 51 tanants ia thit jamabinii: 
buf, as a matter of fast, that jyamabanks 
showa that Sunder Sahay had only 33 
tenants. ast ib shoald ba argued tha} 
thera may have basa transfer of intarasts 
botween Dasamber 1835 ani Dassmboar 
15.9, t ougit to print ont taat all tna 
tranafera) that did baka plasa ara shown 
in the jamabandi and afford no explana. 
tion whatgver for the sonflist that exists 
b3tweaa the tws dosaments. Tha first 
column in tha jamnabznd: givay tha oli 
aran of tha tonantis, and ths sasond 
salamu the old rent. Tas3s two eslamas 
simply oarry forward the rasulba from tha 
jamabind: for tha previnas yoats. Tha 
third asd fSarsh aala a13 giva tas ralas. 


. partition between them; aad, aaa matter.ol © 


tiaa ia arasa and thg radaasion in amount 
„agt, these doonments do not boar the raal of 


-of rant rasgastively, and show bha transfer 
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of ` interésts that may have taken plaeé sine 
the-preparation of the, jamaband: for the 
preesding year. The fifth and sixth solumns. 
‘give the balanee of area and the balanse 
of amount of rent respestivaly and are 
designed to show the interest still retained 
‘by the tenant afier taking note of the 
transfers that:.may- have taken place. The 
seventh: and eighth solumns give the 
present area and the present: amotnt of 
rent of the transferees. In the Jamaband? 
for 1277 we find only two sueh transfers, 
The ninth and the tenth solumnsa give 
the total area and total amount and purport 
.to give the exaet position after taking 
note of the transfers, The first eolamn 
in the jamavandi for 1277 ought tostate 
the position correstly as to the total.aea 
held by“the tenants in 1276, In other 
worde, the first eolamn, in the jamaband: 
for 1277 cught to be a mere reprodusticn 
of the ninth aslumn of the ‘amaband: for 
1275, the year of the Collestorate partition 
between the parties. We have not the 
gamabandt for 1476 before us, but we are 
entitled to assume, that tba frst column 
of the jamaband: for 1277 has correctly 
reproduced the ninth eolumn. of the 
jamabandt for 1276. Bat then there ought 
to be no eo: fiiet between the first-column 
-of the jamabandt for 1277 and the. list 
of . tenants as is to be fourd in the 
. Öálicara kliasra; end there is all the less 
reason for‘ the coz fl.et sinse we know that 
the khasra..was prepared by the Oollestor’s 
. agent in’ tha, : presence of the agents of the 
- landlord and, the tenants, and, aa was required 
` by the Stathte, on an examination of the 
. gjamabands kept by the landlord and on an 
exhaustive losal inspeetion.. The eorf at 
between the two dosoments is far more 
serious as | shall presently show, There are 
no lesa than seventeen names mentioned in 
the first solumn of the jamabands for 1277 
. whish do not appear in the batwara 
khasra at all. There are no leas than 34 
names mentioned inthe batwara khasra as 
tenants of Sunder Sabay who find no plase 
in the jamabandt for 1277, When the two 
dosumevts are eritieally examined and 
aompared, it will be found that there are only 
17 pames eommon to the two dosumenta, Bat 
the most remazkable eon fl et antinen in regard 


tothe position of the Fseory. The Juamabundis . 


both for 1273. and; 1277. show that the 
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-Fiotory was rooordad as tenants in — 


of 36 bighas? coitas LL dhurs of land; and 
indeed the respondents strongly rely. on 
these samabandis in support of their ease 
of resognition. Now, if the jamabandts sre 
genuine documents; and if. Dwarka al, 
Patwari, the Jsth Retyai and the Gorait were 
all aware of the right: of the Factory, and if 
the partition wae effested on a Geld to field 
survey ofthe entire area, we would expeot 
to find the Fastory mentioned in the batwara 
khasra as holding 3> bighas 7 cottas ìl dhurs 
of land. The’ butwara +hasra, however. shows 
that there were 38 bighas 19 entas £ dhurs. 
of indigo geruit land of whidh 8 b ghas 6 cottus 
‘4 dhurs were inthe possession of the F .story. 
The position is-8hown with sueh slearness 
und presision in the batwara khasra that it is 
impossible, in my opinion, to make any 
mistake about it. I sannot regard the argu. 
ment as serions that, wherever any land is 
shown in the hatwava khasra as indigo 
eerdit, it muat be assumed that it was the 
oseupanay -holding of the Fetory for that 
there is no substanse in the batwara khasra, 
sinse it also shows the osaupansy holdings of 
the E.story. In my opinion, the batwura 
khaara establishes oonslusively that on parti- 
tion between the parties an area of 30 b:ghas 
12 cottas 183 dhurs of indigo land was allotted 


- to Sunder ahay as his.share of what would 


now be aalled bakesht lands, They are 
deseribed in the doeument as seratt lande; 
but it must be remembered that the word 
' bakahé” did not eome into uee till much Jater, 
and the dessription of 30 bigkas 12 cottas 133 
dhurs of land as indigo zeraté lands indicated 
trat tbese lands were allotted to Sunder 


-Babay as bis share of the priyote landa for 


direst cultivation by him, i have myself no 
doubt as to what tbe true- position WAS, 
Nathu Lal bad 8 bighas 6 cottas 95 dhurs of ten- 

aney lards. within the touet that was allotted 
to Sunder Sahay. Sunder Sabay the proprie 

‘tor had 30 brghas 12 ecttas 134 dhurs of what 
would now be ealled bukusht lands. AB eource 
of time 2 bighas 11 coitas 132 dhurs of the 
bukást lands ot Sunder Sahay were sonverted 
into tenaney lands. When Nathu Lal subse- 
quently took a é:cca lease of the fouzt he same 
into direat possession of the bakas«é lands of 
Sunder Sabay. He amalgamated his tenaney 


_ holdings with the bakasht lands of Sander 


Sahay and treated tng entire “area of 36 
bighas 7 cottahs 11 dhure of land.as.his tenaney 
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‘holdings. In order to strengthen his position 
with reference to these lands aod in order to 
meet a subsequent attack upon his title as to 
“the lands other than 8 bighas G cottuhs 95 
dhurs as to’ whish--he had a good: title he 
fabrieated Exhibit E and the yamabandis in 
order to make it appear that there was a 
private. partition: between the parties anteae- 
dent to the Oollectorate partition ‘and that 
Sunder Sahay was sompotent tp aud did in 
fast recognise him as an osanpaney tenant in 
respeat of the entire area. In my opinion, the 
jamabandts eannot be regaded as genuine 
and I hold on an examination of the b.tsara 
khasra that in 1858 all that Nathu Lal had 
wis 8 bighas 6 cottaas 93 dhurs of ossupanoy 
holdings, 

I now some to the letter, Exhibit E, whiah is 
strongly relied upon by the defendants, It 
is, in my opinion, always dangerous to some to 
any aonolasion on the qaeation of forgery on 
a mere somparieon of the writing in a dis- 
puted document with tha writings in admit- 
ted documents. The plaintiff relies upon 
the admitred signature of Sunder Sahay in 
Exhibits 4, 14 and 14A and eontends that ‘a 
mere somwparison of the signature of Sander 
Sahay in Exhibit E with his admitted signa- 
tures in Exhibit 4, 14, and 144 will demons- 
trate that his s gnature in Exhibit E has 
been forged, That the style of the signature 
in Hxhibit-H is different from ‘the style in 
Exhibits 4, 14 and 14A’ean &dmit of no 
doubt whaiever. The jearsed Subordinate 
Judge eoncedes that the ‘signature in 
Exhibit E is mush larger than the signatures 
inthe admitted dosuments; but he thinks 
that there is no essential difference. Mr, 
J&stise Jwala Prasad, with his knowledge of 
the Persian script, bas resorded an unbesitat- 
ing finding to the effect that “the signature 
in Hixhibic E is widely diffarent from his 
admitted signature in the other doeaments” 
I attash vory great importanse to the view 
whish bas been exoressed in this Court by 
Mr. Justice Jwala Prasad, bat 1 prefer to reat 
my desision on the unimpeachable evidence 
furnished by the letter itself, 

The letter runs as followa:—‘I haya on 
your application resognizad you as caltivator 
of 36 bighas 7 coltas Lt dhure of ossupansy 
holding having annual sama of Rs. 19/-12-0 
including rent and the road-sesa to bə levied 
by the Gavernmeat in future lying in Mavza 
Etwarpar Jainti sonstitating my proprietary 
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' Rs: 197-140 is: highly 
‘admittedly the frat of the Road Oess Asts 


P2! 


interast, that you have purehazed from tte 
tenants of the village 'Yvurs siaserely, 
Sundar Sahay, bakulam khui (by my owa 
pan).” Me. Hassan Imam has argued that 
the inslusion of road-eess to be levied by the 
Government in future in the jama of 
‘suspicions besause 


was not introdused till the 3rd Jane 1871. 


‘That may be so, bat it may well be that 
‘legislation as to the imposition of a road: 
«ois was in the eontemplation of the Govern- 


ment for many years ‘prior to the actual 


‘introdustion of the Bill in the Counsil and 


í would not be prepared to hold that the 
letter has been forged merely on the ground 
that there is a referense'in it to the road sess 
to be levied by the Government in future, 
Bat it is impossible to rely upon the letter 
in so far as ıt asserie, first, that the Mauz, 
was his proprietary interest, and, 
seaondly, hə had resogniced Nathu Lal 
as his oseupansy tenant in respest of 36 
bighas 7 cottas 11 dhurs of land purshased by 
Nsthu Lal from the tenants. I have shown 
from the batwara khasra thatthe Mauza did not 
eonatitute the proprietary interest of Sander 
Sahay in 1.6iand I have also shown that 
Nathu Lal had only 8 bigkas 6 cotias $$ dhurs 
of oseupaney holdings in 1868, There 15 ‘an- 
other pointin sonneation with this letter whieh 
is worthy of our eonsideration, the use of the 
expression ‘bakalam khud! to sonvey ‘the 
idea that the signature xm the letter was 
made by his own pen. Now, there are two 
ex prassions whieh may be used to sonvey the 
same idea; ‘bakalım khud’? and bakalam 
khas? Inthe dosumoents whieh bear the 
admitted signatares of Sunder Sahay, the 
expression used is bakalam khas. This is the 
only dosnment in whieh the other expression ig 
used. The view of the learned Subordindte 
Judge is that “bdakalam khas” whieh is go 
idiomatis expression may have been written 
at the suggestion of better scholars than 
himself and “bakaiam khud”’ of his own 
motion.” I am wholly uneonvineed by the 
argument whigh*has been employed by thea 
learned Subordinate Judge. One of the 
most useful fests in sonsidering a ease of 
forgery isto see whother a olear dissimilarity 
of habit san be traced throngh the dosumenta 
tendered, if there exists aueh a dissimilarity, 
then it is difficalt to say that the same pec» 
son wrote them all. The judieial mind hag 
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_sonstantly taken advantage of the sharaster- 
istie peouliaritida of individulas when 4 
question has been raissd- whether their 
writings have been forged, such pesaliarities 
being most commonly manifested in the 


formation of an idea or in the mode of, 


spelling partionlar words, The test is a 
useful one and there is no reason why we 
should not apply it here. Having anxiously 
eopsidered the internal evidenee furnished by 

“the letter itself in the light of admitted facts 
and sireumstanses as to which there oan be 
no dispute whatever, and giving das weight 
to the opinion of Mr. Justice Jwala Prasad, 
1 have some to the eonslusion that Exhibit H 

- ig not genuine and ought not to be relied 

upon, Exhibit D stands on no better footing, 
It purports to be s liat of dosumente kept by 

' Nathu Laland is dated the 14th January 

1869. If, as I hold, Exhibit E is not a 

genuine document, I cannot rely upon 

Exhibit D at all. The important questions 


whieh arise in sonnestion both with Exhibit | 


D and Exhibit € are these; first, whether 
Sunder Sahay was the sole proprietor of. an 
estate in 1864? And,sesondly, whether in 
1864 Nathu Lal did have 36 bighas 7 coitas 
11 dhurs as his oconpansy holdings? Tte ad- 
' mitted Collestorate partition in 1268 and the 
` batwara khasra, Exhibit «2, elearly establish 
-that SunderSshay waa not the sole proprietor 
of the estate in 1864 and that in 1:64 
Nathu Lal could not. have had 35 bighas 
7 cotias 11 dhur of oosupanoy holdings. 
The batwara khasra not being open to any 
‘ guspieion whatever it must follow that any 
dosument whieh contradists.the batwara 
—khasra eannot stand, 1 bold that Nathu Lal 
did not have 36 bighas.7 cottas 11 dhurs of 
ossupansy holding. | | 

“The — question ie, assuming Nathu Lal 
_pequired cesupansy rights in these lands, 
did be sonvey these rights to Hudson by 
the Indenture dated the 2:rd July 1650, 
The operative words .here are, , all and 
every the said Talooks, Mauzas and lands 
or .parta or shares therein of whish the 
partioulars are contained imthe said sehedule 
hereto and,also all other if any the here- 
ditaments. and property belonging to or 
forming part of or held. with the said 
Talooks, Mauzag and lands,.,...............0nd 
all manner of rights liberties easements 
privileges, profits and sommodities _emoln- 
‘ments advanteges and appnrtences whats 
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_ poreal, 
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sosver to the said Talooks Mauzas land 
Indigo Oonsern and hereditaments belonging 
to or in anywise appertaining -or there vith 
usually held used ossupiel possessed or. 
ODJOVED.., sesecsnncersccessess Lt is ooneeded 
that the partisalars of the disputed lands ‘are 
not-to ba found in the sehedule of the 

Talooks Manzas and landa? annexed 
to the deed of eonveyanss; but it ‘is -argoed 
first, that they fall within -the deseription 
“and also all‘other if any the hereditaments 
and propérty belonging to or forming -part 
of or held “with the said Talooke, Manzas 
and lands ;” and sesondly, that they are 
eovered by the sonveyanda of “all manner 
of rights liberties ease ments privileges pro- 
fits soommodities emolaments advantages 


and appurtenanses whatsoever to tha said 
Talooks -Mauzaa land Indigo Conoarn and © 


hereditaments belonging fo or in anywise 
appertaining or therewith usually hell used 
oscupied possessed or enjoyed,” 

The latter argament is a short one and 
may be disposed of at once, I[ think it is 
well. andé6rstood that the words upon whioh 
relianse is placed were intended to pass and 
in fast did pass only those rights whioh are 


_ known as ineorporeal hereditaments, that is 


to say, sush rights as are not aseompanied by. 
actual possession. But it was argued that a 
right of-oseupanoy auch as is slaimed in the 
disputed lands is an insorporeal hereditament 
and muet: be deemed to have passed by the 
words employed, -From one point of -yiew 
Mr, Mank is sorrest, for a right in the land 
ie, in strictness, like any other right, insor- 
The truth is that there always has 
been some eonfnusion between the right of 
property and subject of property, a confusion 
whish it was necessary for the sonveyaneers 


to avoid. It is, therefore, mora relevant to . 


enquire whether in eonveyansing there is any 


-distinotion between sorporeal and insor- 


poreal hsreditaments than whether logi. 
eally there ought to be any distinotion be. 
tween them. Now, the old modes of sonviy- 
aneing under whieh an estate aooompsanied 
by possession passed by livery, while fiture 
estates and other rights in land passed by 
grant, gave a practical rule.for distinguishing 


. between corporeal and ineorporeal heredita. 


ments, The old sonveyansing test is now 


‘obsolete; but the distinction is still maine 


tained, and such. rights as are not asosm- 


panisd by exelusive -possession are slacged 


é 


+ 


| ‘Vol, LXV] 


BHONU LAL CHAUDHURI 0, VINCENT. 


‘amongst ineorporeal hereditaments whereas 


these rights whish entitle the owner to the 
present possession of the land or to reseipt of 
rent and profit are slassed as-sorporeal here» 
-ditaments. lt is quite trae thata right of 
ocoupaney, looked at from the point of view 
of right of property and not subjest of prop- 
erty, is insorporeal in its nature; but the 
aetual possession of the land, to whieh a per- 
‘son having a rigbt of oesupansy is entitled, 
‘attracts if-to the elass-of sorporeal heredita. 
ments. I-am of opinion thatthe disputed 
lands are not aovered by the words upon 
whieh relianeg has been-placed by Mr. 
Manuk, 

l have now to consider whether the dis- 
puted lards are eovered by the words, “and 
also all other if any the hereditaments-and 
property belonging to or forming part of 
or held with the said Talgoks Matzas 
and lands.” Now it will be notised that 
the recital isfar more-spseifie and sertain, in 
that it sonfines the operation of the deed 
to “the Talooks Manzas villages lands 
hereditaments and premises of which the 
partioulars are set forth in the sehedule.” 
Prima facie, the operative part not cnly 
covers the Talocks, Mauzas and lands or 
parts or shares therein of whieh the par- 
ticulars are sontained in the sohedale, but 
extendsiithe operation of the deed to ‘also 
ali other land, if any, the hereditaments 
-and property belonging. to or forming part of 
or held withthe caid Talooksa, Mauzas and 
-lands.” The oritieal question, is whether 
-the operative part is so elear that it must 
prevail over the recital. It is quite true 
that the resitals in a sonveyanee are sub- 
ordinate to the operative part and that, 
consequently, where the operative part is 
clear, it is treated as expressing the in- 
tention of the parties, and it prevails over 
any suggestion of a eontrary intention 
aiiorded by the recitals; but it is well- 
established that where the operative part 
is doubtful and it is impossible to say, on 
& mere reading of it, to whish properties it 
refers, then the resitala ean and onght to 
be used to explain its meaning, and that 
while, for the purpose of sonstruing the 
‘Operative part, the whole of the instrument 
may he referred to, yet the resitals lead» 
ing up to it are more likely to furnish 
the key to its true sonetruetion than the 


, eubsidiary slanses of the deed. ‘For inetauee, 


` INDIAN CASES, 


‘the operative part 
‘ambiguity in the operative part as to the 
‘property affeoted. 


‘the Trevanions and then 


‘the hereditaments.... 
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‘pareels of a deed dessribed with sertainty 


are not out down by resitals showing 
that something less was intended to pass; 
but the reeitals assist the scnstruotion of 
where there is an 


The ease of Walsh v, Trevanion (19) may 
be usefully sonsidered in this sonneetion, 
The deed, whieh wasa marriage settlement, 


‘recited a mortgage to the Bank of Eng- 


land of certain of the lands belonging to 
it reeited the 
intended marriage of Treyanion with Miss 
Trelawney, and it resited further that, 
‘upon the treaty of the said intended 
marriage,” it was sgreed that anah of 
AS ate eompriced in 
the said resited indentures of mortgage... 

. Should be settled to sertain uses, ets. * 
The deed then went on: “Now, therefore, 
for oarrying into exeention the said 
agreement... ...they, the said,...., Trevanions” 
direct limit and appoint that “the messnages 
or tenements, lands and other hereditaments, 
hereinafter granted, released and confirmed, 
or expressed as intended so to: be,” “aball be 


'and remain (but subjeot and oharged as here. 


inbefore is mentioned) ‘to the uses, ete,” Tt 
was agreed that, so far as the resitala went, 
only those properties belonging to the Treva: 
niona ; (father and son) whieh’ were subjeet 
to the mortgage in favour of the Bank of 
England were intended to be sonveyed; 
but then the operative words were these: 
“All and singular the messuages, lande, 
tenements and other hereditaments of them 
the .said.........)revanion and.,,...... Troya- 
nion situate, lying and teing within the 
manor of Oarhais, and also within ths 
several parishes of St, Mishael, Oarbais, 
Cuby, Goran Probus, Veryan, St. Teath 
and St. Denie, in the said Oounty of 
Cornwall, and whieh are intended to be 
apesified and described in the sehedule 
hereunder written, but whieh sehedule ig 


-not intended to abridge or affest the gener- 
‘glity 


of, ‘the disoription hereinbefore 
expressed and contained.” The seshedule 
annexed “to the deed spesifed and eontained 
such of the meassuages lands and here. 
ditaments ,lying the manor of Carhais ard 


(19) (18650) 15 Q. B. 738;19 L. J. Q. B. 458; 14 
Jur, 1134) 117 E. B. 68%; 81 R, R. 775, 
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. -tho several parishes mentioned iu the dead 
as were specified sand sontained in the 
= gshednla to the mortgage in favour cf the 
‘Bank of HEiAgland. The plaintiffs ralied 
upon the recitals and the sshednle aud 
eontended -that sush messuagas, lands and 
hereditaments only as were mortgagei to 
the Bank of Eogland, ani no others, passed 
by the deed. The defendants, on the other 


hand, relied upon the operativa part and. 


espssially upon the statement that the 
sohedals was not intended to abridge or 
affaet the generality of the expressions used 
in the operativa part, aud @ontended that 
all the messnuages, lands and tenements 
situate lying and being within the maoor 
of Carhais and several parishes mentionad 
passed, and not only such of them as ware 
mortgaged to the Bank of Hagland. Stop- 
ping here for a moment, Í may ask myself 


the quəstin, whether the words employed 


in the deed apon which relianss is plasel 
by Mr, Manuk have any larger operation 
than the words upon whioh the defendants 
relied in thecase eited. In the casa before 
us, osrtain properties ara conveyed by a 
ssaedala, aod tnere is ma oscfl.st what 
ever between the recitals and the sshedule; 
bat then the deed conveys: also all other, 
if any, the hereditaments and property 
bslonging to or forming part of or held 
with” the properties described in the sobe- 
dule. In the ease aited, tha sonveyanee 
was also by a sshedule whieh also agread 
with the reoitale; bat then the deed pro- 
vided that the sshedale was not intended 
to abridge or affect the generality of the 
- expressions used in the operative part, In 
> my opinion, no distinstion cn pringiple aan 
ba drawn batween tne words on which the 
defendants in the sase sited relied and 
the words upon whieh Mr. Manuk relies. 
Patteson, J., delivering the judgment ii 
the eano thought that the rale of oon- 
struction was this that, when the worda, 
in the operative part of a deed were elear 


and unambiguous, they sould not ba oon- 


trolled by the resitals or bf „tho otbec 
parts.of the deod; but that when these 
words were of a doabtfal meaning, the 
recitals and other parts of the deed may 
bə used as atest to dizeover the intantion 
of the parties, and to fix tha teae meaning 
of those words, Taking, then, the words 
spon whieh the defendants relied, namely, 
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eT Ss oe of 


"but whish sahedule ia not intended ta abridge 
or affest the ganerahty of the expression 
hereinbefore expressed znd oonts ned,” the 
learned Judge said as follows: “These 
words are not clear and unambiguous they 
may either inelude all the lands of the 
parties situate in the manor and parishes 
mentioned whether thesa lands ba apeaified 
and deseribed in the sehedale or not, or 
they may include only sush Iand3 in the 
game manor and parishes as are virtually 
and in substanae spesified and datgribad 
in the sshedale, though they ‘may bə; im- 


‘ prefestly and *oassurately so spesified and 


deseribed. The latter meaning is the mora 
sensible’ and probable one to ba oolleoted 
from the words uvsed,independently of awy 
suppozed intention of the parties, or any 
other parts o! the dead. At-any rate, tha 
former meaning isnotolear and unambiga: 
ous. We must, therefora,, look to the 
resitals and other parts:of the deed; and 
when we do ao, it is utterly impossible to 
donbé but that she parties intended to eonfine 
the oparation of the deed to the lands whish 
were in mortgage to the Bink of Hagland.” 
Are the words on whioh Mr, Manak realias 
any more sisar and noambiguous than the 
worda upon whieh the defendants relied in 
the aase sited P They may 'inoludè,. on one 
interpretation. every bit of land lying 
within the ambit ofthe Talooks, Mauzis and 
lands conveyed; bat then the eoaveyanse 
would inslude mash that did not belong to 
the grantor, for instance, the oseupaney 


‘holdings of tenants other than.the grantor; 


or they may inslade only saob lands in tue 
properties sconveyei as are virtually aad in, 
substinaa speafiad and deserioed in the 


.sahedule though they may be imooerfeo:ly 


and inassurately so spesifiad and dessciosi. 
Fur instanee, sach tenansy lands as were 
parehased by the grantor during the aubsia- 
tense of the écc: and whieh bsaaame an 
aaoretion to the ticc: woald pass ualer these « 
words —thougù they may not have been 
spesified in the schedale, if tue ticoa itsalé 
was so spesited. L am of opinion tnat tha 
latter interpretation is sorrest, ani that the 
words relied on wera aided for greater 
safety, in ordor-to gaacd ag sings aay- possible 
misapprehension as to the tras position, 
Bat, if-tha latter iatergretatioa ia n)t earrest, 
thera.is af least gama ambigaity ia Ghe woeds 
employed. -We are. then entitled fo look ta 


~ 


‘to the tenant, 


efrom the parent estaia. 
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the resital and other parts of the deed and 
when we do an, it is impossible to doubt but 
that the parties intended to sonfine the 


“operation of the deed to the properties 


specified in the ashedule, 

- Apart from avy other oonsideration, I do 
not ree how the osoupanay holdings of a 
tenant can be said to belong to or form part 
of or be beld with a tlecddar? village. It 
ia only on the hypothesis that ossupansy 
holdings purchased by a ficratar prior to 
the aommensement of the ticca do not belong 
to or form part‘of the ticca Village that the 
irecadar is entitled to retain the osaupansy 
holdings on the expiry of the icca, If they 
do belorg tc or form part of or are held with 
the itccadart village, then there is no essape 
from the sone'usion that they should be made 
over to the landlord on the expiry of the 
tics: lease. Bat in truth an oseupaney 
holding forms a property by itself and is 


_ aspable of being held and is. in faet held 


distinat and apart from the estate, within the 
ambit of whish it may happen to lie, Even 
& oorsory examinaticnof the Bangal Tenaney 
Ast will establish this point. An oesupaney 
holding is heritable ; it is transferable with 
the sonsent of the landlord. The ratyt is 
entitled to sut down trees, provided there is 
no losal oustom to the sontrary. Seation 65 
protests the tenant from ejestment for non- 
payment of ‘rent, but allows the landlord to 
bring the holding to sale sich the recnult 
that the surplus sale proaeads are available 
Taois is a elear resognition 
of property in the raiyat distinet and apart 
“estion 76 and 
section 77 entitle the ratyat to effest enb- 
stantial improvements insluding the brestion 
of a enitable dwelling-house for bimself and 
his family. Ssetion 85 author.zas sub letting 
subject to serta'u restrietions. Sestion 160 
treats a right of oscupansy ‘asa protested 


* interest not liable to be annulled by a 


parshacer of the supsrior tenure at a sale 
fn execution of a desree for arrears of rent, 
The last mentioned s-etion is itself a con 
elasive anawer to the contention of Mr. 
Manuk; for, if an ovsupanay holding belonged 
to or formed part of or was held witha 
superior tenure, it is diffeult to understand 
how it sould exist as a separate property after 
the parebase of his superior tenure at a sale 
in exesution of a desree for arrears of rent, 
Lam of opinion that the ‘words relied upon 
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by Mr, Manuk did not pass the oesupaney 
holdings in question and that Mr, Hudson 
did not aequire the disnuted lands by the 
eonveyanee of the 23rd July 1890. 

Toe last question is—Was Mr. Hudeon 
resogo‘'z3d by tbe plaint: as an occupancy 
tenant. Now, before dealiog with the evi- 
dense on the point, it is well to examine tha 
prinsioles upon whish the doetrine of 
resognition rests. When all the anses sre 
analysed, it will be found that the doatrine 
is merely the applisation of the rules of 
acquiescence or waiver, preventing a party 
who bas sequiesaed in a state of things 
from turning round and alleging a d ffiierent 
state of things. It is not an artifieial role 
entitling a person to the statna of an osoupansy 
tenant on mere proof that money paid by him 
has found its way to the landlord’s poeket ; 
but, as the rule is founded on reason and 
good sense, it must ba shown asa oondition 
preeedent for the applicability of the rule, 
that the landlord assepted the money as 
the rent of the holding and the person 
paying it as the ossupier of the holding 
and as paying on his ownaesount, See the 
desision of the Judicial Committees in 
Naba Kumars Deb’ v. Behcri Lil sen (40)), 
lt is well establuhed that parties eannot 
ba said to acquiesce in the olaims of others 
unless they are fully sogn'zant of their 
right to dispute them, and that, where 
aeqguiercense is relied on, it must be shown 
that the person acquieasing was aware of 
the matter in which he arqniessed, and 
of the sffeet of euch asqnieseenes. Reeog- 
nition, tke waiver, must be an intentional 
act with knowledge. 

In the ease of Mritun‘oy v. Gopal 
Chunder (21) the fasts were these: the 
holding stood in the name of Joheernddin 
and the landlord brought a rent suit againet 
Joheeruddin and eaused the holding to be 
sold in exeention of the desree whieh he 
obtained for arrears of rent. ‘The plaintiff 
thereupon brooght a enit for reecyery of 
the holding “on the allegation that he and 
Kalee Kumar had purshased the holding 
before the rent suit in whish the holding 
was 8 ld and had bean reeognized by the 
landlords as tenants. .He proved several 


(201 84 0. 802 at p. 908; 6 C. L. J. 122; 11 0. W. N, 
865; 4 A. D, J. 670; ú Bom. L. R, 848; 17 M. L. J. 3974 
2M. L. T. 483 (P, O), 

(21) 10 W. R. 466; 2 B, L. R. Ar O 181. 
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deposita of rent into. the Oollestor’a offise 
‘in. the joint names of Joheernddin, Kales 
Kumar and himself and he alleged that 
the landlord had withdrawn those rents 
from. the.Collestor’s ofiss, On thase fasts, 
the Calentta. High Oourt had to sonsider 
the question whether there was a suffisient 


rasognition of the tenansy of the plaintiff, . 
and it had no. diffisnlty in ansawaring tha. 


question in the negative. The following 
passage from the judgment of Loob, J,, may 
be usefully eited: “On referring, however, 
to the mode in whieh thes3 deposits ara 
entered, we find that they hava been mads 


in the joint names of Johesruddin Mirton- 


jay (the plaintiff) and Kales Kumar, bat 
there is nothing to show what was the 
partienlar interest belonging to the plaintiff 
in the tenure......nor is it shown to us 
that any notise in whish the 
plaintiff elaimed. to be the purshaser 
of the tenure was served on the defendant; 
go that even if defendant have, as alleged, 
taken all the money -in deposit, it is 
impossible to say that he took it knowing 


that plaintiff had any interest in the tenure, . 


or that he was thereby admitting plaintifi’s 
title as a tenant. 
party. wishes to make known to the Zamin- 
dar. that he has a right t3 a tenure the, 
rent of whieh the Zaminodar refuses to 
take from him, he should distinetiy state 


what. is the. interest he elaims and the. 


notiee to. the -Zamindar- should comprise 
this information. I is not suffisient for 
a man wishing to proteat his spesial 
interests: of which the Zamindar may bave 
no knowledge, to put money into the 
Q@sllestor’s cfise in the name of the 
resorded. tenant along with his own, without 
stating what. bis elaim is; for unless he do 
so, the Zamindar is not of liged to enquire 
as to’ hia- statue. The payments as made 
py ‘plaintiff. might. have .been.voluntary pay» 
ments or:pay ments. suab.as that of a mcrigage 
to save- his: own Interest whieh. a Zemindar 
is: -not-bound to. resognize;”’ 

< The-sase:of Robert. Walson v. Radha Detar 
‘Kuer. (22) in to.the same.effest. There a non- 
transferable. holding. was advertised: for sale 
in exeention. of a: desree: for errears. of 
rent. and the judgment-debtor put in the 
money due. ubder the deeree. stating that 


(22) 2 0, We Ni 68., 
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We think that when a. 


1929, 


* 


he had prosured. the. money by solling his: 
holding to the parson who was subsequently . 


sited as defendant No. 1 in tho astion 


by the landlord. The- landlord . took ont - 


the money out of Court and subsequently 
sued to eject the- transferee. It was held 
that it sonld not bə- 


as the plaintiff had. a right to draw the 
money out of» Conrt without- regard to. 


the manner in whieh or the sonree from. 


whieh the judgthent-debtor had prosured 
it. In. the ease of. Digbiioy Roy v. 
Rahaman (23) the fasts 

Oo the 17th Marah 1905, 


were thess,— 
the plaintif, 


instituted a. suit for rent against the tenant, . 


On the 9th April 1908, the . tenant filed 
a written statement in whish he alleged. 


that he had transferred bis interast in the , 


holding to the present dofendant on the- 
26th March 1905. 
in Court at the same time and. prayed , 
that he might be added as a defendant. 


The Court granted the applisation and the. 


result was that the. transferea: was treated 
as a party defendant, On the same day 
the transferee made a payment of the 
amount elaimed in the suit to the Pleader 
of the plaintiff who oortified the payment. 
to the Qourt, but it appears that, in his. 
petition to the Oourt, the Pleader stated. 
that he had reesived the ront from the. 
transferees as agent of the tenant, It was 
not disputed. that the sum paid to the- 
Pleader was on that very day made. over. 
by him to the plaintiff. On these. facts: , 
the Court, presided. over by Maukerrji and 
Oarndu¥, JJ., bad to deside: whether there. 
was a recognition by tke landlord of tira. 
transferee, as 8 tenant, and they answered: 
the. question in, the negative. This assa is 
an sutkority -for the- proposition: that the. 
fast that the transferee. pays the rent..as.. 
suoh transferee does- not decide the question;. 
be must establish. that. the: landlord. 
gosepted rent from. him. as a tenant, . in 
other words; it-is tha set, of the. landlord. 
that desides. the question, and. nct-the. ast. 
of the person wit olaims the statue: of the 
tenant.. 

. These being the E upon whish. 
the: doctrine of resvgnition rests, I have. 


" (28) 15 Ind, Cas, 166; 17 O, W..N, 186, 


. 
e “= 


inferred from the- 
abovs sireamstansa that the landlord had. 
given- his sonsent to the transfer, inasmush . 


Ata 


The transferep appeared . 
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to. eonáider whether on the faeta of this 
_ @ase, tho defendants have established that 
Mr, Hudson was resognised as“a tenant’ 
by "the plaintiff. In support of his ase, 
Mr, Manak relies upon Exhibits N and NI, 
rent raceipts granted: to: him by the land- 
lord: on the 20th April 1891- and 18th 
Desember 1892 respeotively, and- upon 
Exhibit 1, the rent ressipt dated the 18th 
Baisakh 1303 (16th April 1826), upon 
Exhibit K, the `wasilbaki pipet for 1304, 
and upon the recitals ‘of the, lease, Ex. 
hibit I, taken by’ Mr. Hudson on the 19th 
April: 1897, Tha plaintiff, on the other 


hand, relies upon Exhibit 7, Exhibit 8° 


and upon the terms of the lease: "Exhibit i, 
The argument in regard to Exhibits N 
and NI is a short one and may be disposed’ 
of at onse, Exhibit N1 is a reesipt for 
thtkadart rent. and does not touch the 
sase. of either party, Exhibit N, bowever, 
stands on a different footing; and, ifgenuine,. 
sompletely establishes: the defendants’ ease. 
It purrorte-to be a receipt’ for kasht lands in’ 
addition to other lands, The defendants called 
Rudra Prashad, the writer of‘ the document, 
and he: deserted: that the word: ‘maz’ (aning 
with”) was’ not in his: handwriting and that’ 
it.was doubtfiul-whether the word kashi was 
. in his handwriting, After examining the 
dosument, he'said- that “it: maybe that the 
word formerly was “babat! (meaning “on 
account of’) and tbat- it has-been shanged to 
kasht.” An inspestion of the dosnment has’ 
satisfied’ me’ that it has bean deliberately 
tampered. with:; and I aan’ plase no 
relianee- on it, 
add’ that, at the hearing of the appeal’ 
before: Mr. Justiee-Mall:sk and Mr. Justice. 
Jwala Prasad, Mr, Manuk stated that. 
he would. not rely either on Exhibit N 
or N-1 as the appearance of the dispnted part’ 
of Exhibit N was suspicious, 1 must, there.’ 
fore, rejeat these doauments- ‘entirely ‘from my 
sonsideration, l : 
: È wow some to- the other :doeuments. 
on whioh reliance is ‘plased by 
parties. In order to understand: and’ appre- 
siate these dosurents, it is important to 
consider the rival-eases that have been put 
forward im this: Court, It will be remembered’ 
` thatthe- laat- lease -taken by Nuthu Lal 
expired iw 1302, and that it' was during the ' 
pendenoy of that. lease that Nathu Lal 
sonveyed.the-Jndigo Qoneeren to Mr, Hudson; ’ 
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It will also be remembered that the 
first lease taken by. Mr. Hudson (Exhibit 1) 
is dated the 19th April 1897 and was to 
run from 1805 to 1312, The defendants’ 
ease is that in 13803’ and 1304 the Faatory. 
was not in poseession of the Marza as the 
thtkadar, but retained. the disprted lands as an 
oesupansy tenant, for whish Mr. Hudeopn, on 
the 1&th Baisakh 1303 (16th April 1296), paid 
Rs, 138 out of the total rent of Ra. 197-14.0 
due by him to the landlord for 1303 and 
reagived a rent receipt, Hxhibitl, by whish 
the landlord resognized him as an oseupanoy 
tenant. 

They say that during the negotiation 
for a. fresh ticca lease whieh ultimately 
resulted in the lease of 19th April 1897, it 
was agreed between Mr. Hadson, and the 
plaintiff that he, Mr, Hudson, should make. 
himself responsible for the rents due by 
the ratyats to the landlord for the years 
1303 and 1304 and recover them from the 
raiyets, and that, in’ pursnance of this 
arrangement and in order to determine what 
was dus by the ratyuts for these two-.years, an. 
adjustment of assount. took plase betwean 
Mr. Hudson and the ratyats. This ad- 
jastment of account, according to the 
defendants, was evidensed by Exhibit K, 
whieh established that Mr. Hudson was 
the only “aultivator” who had paid 
rent during those two years, the amount 
paid by him being Rs, 133. That doaument 
shows that, after dedneting Rr. 1388 
already paid by- Mr. Hudson, there was. 
a balances of Rs, 1,012 due by the ratyats. 
(including Mr. Hudson) whieh. Mr. Hadaon 
undertook, in the first. instance, to pay to 
the plaintiff, The defendants sontend that 
this. arrangement is sompletely borne- out 
by the rasitals of the lesee Exhibit 1 whiob, 
read in conjunstion with Exhibits | and K, 
eomplately establish that the plaintiff 
recogniz3d Mr, Hudson as.a razyat, 

The plaintiff's oase is this : that he. granted 
an oral lease to Nr. Hudson for the years 1303 
and’ i304 an? that Rs. 138 was eollested.by 
Matuk Lal from the tenants and not from 
Mr. Hudson. He strongly relies upon 
Exhibits.7 and 8, and upon the terma- of the 
lease Exhibit f, It will bé remembered that 
though the title passed to the plaintiff on the 
13th Jaly 1895 by virtue of his purehase 
still, as he could not pay the full sonsideration- 
money, he did not’get’ possession until the 
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29th Angust 1896; and the plaintiff's ease 
is that it was arranged between him and 
the outgoifig proprietor. Matuk Lal that, in 
licu of interest dueon tha purahasa. “money 
whish remained unpaid, he would pay Matuk 
Lal such ineome as he did reacive from the 
eonveyed property, nemely, Rs. 500 as 
ticha ront, and Rs, 20 as rent of the 
osoupansy holding of Gowsdn ‘Mian which 
had always been exsluded from: the #:coa, 
Rs 520 in all, Exhibit 7, aeoording to the 
plaintiff, sets. out the arrabgenent batween, 
him and Matuk Lil, and shows that, after 
giving a dedustion for Rs, 138- whieh, as- 
eording to Exbibig 7, Matuk Lal had 
reesived from tea tenants there was a sum 
of Rs. 882 due by the plaintiff to Matuk 
Lal; whieh the plaintiff paid to Matuk Lal 
and for whieh he reseived the ressipt Ex- 

hibit 7, Exhibit 8 purports to givaa liat 
of the ra:yats from whom Ra, 138 was, 
eollested. 

Now, as is uaual.in these eases, each, 
‘side shallenges ‘the dosuments on which the’ 
other side relies. Tae ‘plaintiff says that 
Exhibits | and K have been fabrieated by. 
the defendanty in order to make it appear 
that Re. 148 was ‘paid’ by Mr. Hudson as 
rent of the ossupanoy holdings, and tha 
defendants retort that Exhibits ‘7 and 8 
haye been’ fabrieated by the.. plaintiff - in 
order to make it appear ‘that. thas sum ‘of 
money was edllested by M stik Lal from: 
the raty.és, of whom Mr. Hadson © was not’ 
one. Now the common ease of the parties | 
is that Rs.'138 was in faet solles'ed by 
Matuk Lalata time when he was in astual’ 
possession of the Zemindari, though he had. 
exesuted a sale- deed in favour of the’ 
plaintiff. They differ as to the souree from 
whieh the sollestion was made, the plaint- 
iff asserting that it was made from tenants” 
of whom Mr. Hudson was not one, the. 
defendants insisting that it was made from 
Mr. Hudson himself, 

Now, the genuineness of Exhibit 7 bas 
been proved beyond disput by one of the 
witnesses examined on bebalf of the defend- 
ants. Hxhibit 8, however, stands on a 
different footing. Itis a dosument whieh 
sculd | be . prepared at any "time, ‘by any 
enterprising Z ‘mindar, and ' agree with 
Mr. Manuk that ‘we ought not to ‘attash ` 
any importance to it. Now Exhibit 7 6B: 
tabliabes that Mabuk” Lal bad | reeeiyod. 
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Rs. 133 from the tenants. The word'is used | 
in the plural, reyayanangayraya, and sortain-, 
ly throws suspicion on the defendant's ease 
that that eum of money was eollested from 
Mr. Hudson himeelf. It oone!uaively estab- 
lisboa, in my , opinion, that, so far, as 
Matuk Dal is sonserned, he was not aware 
of the fast that the- sollestion kad been 
mada from Mr. Hasdon, though it does not 
establish that eae Hadron” in fast did not 
pay it, ‘ ‘ 

I now soma to Hzhibit 1, whieh, after 
the exelusion® of Exhibits. N and N i, oon. 
stitutes tha only dosumentary evidensa of 
reseipt of rent ‘by. Matuk Lal from Mr, 
Hodson. It purports to ba a rent ressipt. 
dated tha leth Baisak 1393 granted on 
behalf of Matuk Lal to Mr, cHadson in 
respest of ratyati lands, The reasipt is for 
Ra. 138, and was astually signed by. Khuob. 
Lal Pa wari, nephew of Dwarka Lal Patwari. 
The plaintiff asserts that this rentoreasipt: 
bas bean fabriea ed by the defendanta, and 
he relies upon Hxhibif 7 oontaining the 
statement of Matuk Ll himaelf that he had, 
sollested R3, 138- from.the tenants. Now 
the defendants have nudonbt adly pat for ward 
forged and fabricated dosuments in support 
of their ease, Exhibit E, Exhibit D, Ex. 
hibits H, H1, H2, H3 and Babibit N.. L 
am boand, herelare.: to look upon any doon.. 
ment prodused by the defendants with 
saspioion and require the striotest prcof of. 
its genuineness. Now there ara three pointa. 
that at once arise in sonnestion. with this 
rent reosipt, In the frat. place, acsording 
to what ealeulation and on, what, basis was. 


‘Ra. 188 paid on the :&th. Baisak 1303 ? 


The defendants’ own ease is, ‘as shown by 
Exhibit R, that the rent was payable i in “two 
kists of Rs. 98-15 0 esoh, Now every rent». 
receipt ought to show in raspeat of which: 
kist the rent is paid. The form of reaeipt as 
given in the Bengal Tenaney Ast, Schedule 
I, requires the kıst in respeot of whieh the: 
rent ix paid to be stated. So far as the 
form is, eoneerned, Exhibit | complies with» 
the provisions of ‘the Bengal Tenaney Ast, 
bat it is remarkable that only the year is 
mentioned in that portion -of the ressipt 
where the kisf in respect of whieh the rent 
was paid ought ‘to hava, baen stated, Tng. 
‘reason is not far to geek: for, , if the rent: 
was. payabla in two késts, then the payment 
of Re, 138 on the ‘18th. Baisak, 1403. was 
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sertainly an over-payment. Now, in making - 


this point, I must make it elear that no 
portion of (ke rent alleged to have been 
paid on the ]8th Baissk was appropriated 
towards arrears’ of-rent. The xeasipt, Ex. 
‘hibit J, shows that. the whole of Rs. 138 was 
appropriated towards eurrent rent, But then 
there is this diffisulty that the ourrent rent 
sould never exceed Ra. 98-15.0, if, as ExhibitR 
shows, the rent was payable in two kisis. 
If it bo argued that the statement as to 
: the'ktsis in Exhibit R was a mistake on the 
part- of the Pleader of the respondents, then 
-the‘respondents are in a worse position; for 
if there-be no agreement between the parties 
or established usage to the sontrary, a money 
rent is payable, under seetion 53 of the 
Bengal Tenaney Ast, in four equal instal- 
ments‘falling due onthe last day of eneh 
quarter of the agrioultural year, and the 
~surrent- rent, in-the present ease, sould never 
oxosed Rs, 43.7.6, Now.the only argument 
of Mr. Manok is. that, if he were forging 
: a” dcoaument, he would have forged it 60 as 
to make it eonsistent with the agreement 
“between -the parties as to the instalments 
in-whish the rent was payable. But there 
is an obvious weakness in the argument, 
“The one fast established beyond all reason- 
— doubt is that. Matuk Lal did oolleat 
138. The plaintiff.was in possession of 
— 7, the ressipt granted by Matuk 
Lal -to him: and of thelease, Exhibit 1, in 
whieh -it “was reeited that Rs. 138 had been 
‘eollested by Matuk Lal. . That being:so, it 
was obviously impossible for him to make 
‘apy other ease but this that that Rs. 133 
had’ ‘been -eclleeted ty Matok Lal from 
-him. ‘ e 
Seeonily, the non-prcdustion of the: books 
‘of nesount by the defendants ought to have 
an important-bearing on the question; The 
«defendante must ‘have .known that: the 
genuineness of. Exhibit 1 would be the 
eritical question in-the sase, and it was 
-possible for them to establish the payment 
tot- rent. by them bayond all reasonable doubt 
-by the- produetion: of their sesount-books. 
‘I.wholly disbelieve the: explanation. whieh 
-hgs been offered, namely, that the books of 
account aro notin existerce; and the in- 
ferenes. whish. T draw from the non produs- 
‘tion of the:books is that} if prcdused, they 
‘would not support Exhibit I, ... 
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. says that his 


“who asserta 


. Lal, I altogether 
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Lastly, I- am suspicious of the person who 
astnally signed the rent-reaesipt on behalf of 
Matak Lal,’ Now the Bengal Tdénaney Ast 


‘requires a rent-reseipt to be signed either 
-by the landlord or his authorised agent. 


Exhibit I was in faot signed by Khub Lal 
who desoribed himself as "Patwari, nephew 
of Dwarka Lal Patwari” Now it is 
admitted: that Dwarka Lal was the only 
registered Patwari of Matuk Lal: but 
it is sontended by Mr. Manuk that Khub 
Lal had authority from Matuk Lal to grant 
rent-reseipts, and he relies upon the evideuss 
of Prayag Dutt, Baldeo Lal and Bhootan 
Now all that Prayag Duttssays is 
that Khub Lal was the nepbew of Dwarka 
Lal and that he nsed to work with Dwarka 
Lal.” Thisdoes not establish that he was 
the authorised agent of Matuk Lal, It is 
one thing to work with a Patwari, and 
quite another thing to have the same power 
as a Patwari in relation to the landlord. 
Baldso Lalis the son of Khub Lal and he 
father colleated rent from 
Matuk Lal up to 1304. That may be ro; 
but the authority to eollest rent does not 
sarry with it the authority to grant rent- 
reseipts. The question is not one of techni- 
sality, but of substanes; for if may well 
be that Khub Lal, as the nephew of 
Dwarka Lal, used to help Dwarka Lal in 
the matter of eollestion of rent just as 
many other persons must have helped 
Dwarka Lal. Bat" an authorised agent u 
for the parpose of granting rent- reesipts 
differs widely from a eollesting peon sueh 
as Khub Lal might have been, The last 
witness on this point is Bhootan Misser 
that Khub Lal was tha 
Patwari of the puli: under Matuk Lal, 
but, in sross-examination he admits that 
he has seen no Parwana authorsing Khub 


.Lat to aolleet rent for Matuk Lal. In 


view of the admitted fast that Dwarka 
Lal was the registered Patwari of Matuk 
disbelisve this witness. 
Mr. Manuk algo *relied upon Exhibit N as 


showing that Khub Lal used to sollest 
rent on behalf-of Matuk Lal, 


1 bhaye no 
,doubt that he did; but the important fast to 


. remember ia, that Exhibit N was signed as 


.@ rent. reeeipt, not by Khub Lal, but Dy 
: Matnk Lal himeelf, That doeument makes 


it quite clear ‘that Kbub Lal was in the 


position. of a aollecting neon, ‘and ` I 
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‘have no doubt on the eovidonos of Prayag 
Datt and Baldeo Lal that that was his 
position.” I have examined the entire 
' evidenee eonnested with Exhibit I with 
great anxiety and [ hawa some to the eonsalu- 
sion that it ig not a genuine dosument and 
ought not to be relied upon, I have no 
doubt whatever that it has been fabrieated 
in order that the defendants may take 
advantageof the admitted fást that Matuk 
' Lal had seolleeted Rs. 138 from the tenants. 
‘I have also no doubt that they indueed 
Khub Lalt> make over the rent reseipt to 
them, just as later on they indueed his son 
‘Baldeo Lal to produse the samabandis 
` Exhibits H, H1, H2 and H3 in Conrt. 

I have next to sonsider the effast of 
Exhibit I on the fortunes .of the’ sase, 
assuming it to be a gaennine dooument, 
All that this dooument establishes is that 
‘Mr, Hudson paid Res, 138 to Khab Lal 
and ressived a rent reeeip$ from Kbub Lal. 


‘But the question is not whether Mr, Hudson - 


paid Rs, 138 as the rent of the disputed lands, 
` bat whether a landlord having the right to 
resognizs a trespasser as the tenant’ did 
resognize him ag sush. Hxhibit 7 is very 
_importhot from this point of viaw, for 
Matak Lal's statement in Exhibit, 7 is 
that he had realised Rs. i388 from the 
tenants, Now with refereree to Exhibit I 
two questions arise; first, whether Kbub 
Lal had any authority to bind Matuk Lal 
` by reeognizing Mr. Hudson as a raiyat, 
assuming Khnb Lal was the Patwari of 
Matuk Lal; and, secondly, whether Matuk 
himself sould have reoognizad Mr. Hudson 
“as a raiyat. On the first question, the 
desisions of this Court are sonclusive, Tke 
- late Ohiof Justice of this Court dissussed the 
identical point in the oase of Wyatt, A, W.N. 
y. Sheo Gobind Saku (15). In the course 
‘of his judgment, he said as follows: “The 
position and duties of a Patwari are well.» 
known. He is a poorly paid underling 
employed only to solleet rents due to his 
master and to grant r8egipte for the same, 
His implied authority would extend to all 
subordinate aots whieh aré necessary or 
incidental to his express anthority...,...., 
In wy opinion it is not within the seope 
of the authority of a rent sollestor to 
‘sonsent on behalf of his master to the 
transfer of an ossupanoy holding. That is 
go important aot to be performed only by 
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- their master’s righta.” 


. be sonvenient, at this stage, 
. an argnmeut whieh was suggested rather 
-than formulated by 
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a rerron kaving rome at least of the 
rowers of a manager, I cannot secept the 
tuggestion whieh bas been made ‘hat .it 
lay cn the landlord in this ease to prove 
that the Patwsri bad not authorify to 
consent to the transfer, Landlords weuld 
be in a very diffienlt position if it were 
held that Patwaris ard other underlings 
abould be prerumed, till the contrary is 
shown, to bave the rower to sign away 
The same view 
was taken in the oase of Janki Sahu v, 
Thakur Bun Bahadur Singh (14). There 
is no injustices in thé role propounded 
in these oases, for, as was pointed out in 
Russo- Ohinese Bank vy. In Yau Sam (13),. 
"the authorily being thus represented to 
be limited, the party prejudiced has notice, 
and should assertain whether or not the 
eet is authorised.” I am of opinion that 


- Exhibit I did no¢ bind Matnk Lal and 


does not bind the plaintiff, 

Bat even if it be assumed that the 
reosipt granted by Kbnb Lal bound Matuk 
Lal, I do not ees how it oan be argued 
that it also bonnd the plaintiff. it will 
to eonsider 


Mr, Manuk, namely, 
that the title in the Tourt passed to tha 
plaintiff, not on the 13th July 1:97, the date 


. of the sonveyance,. but on the 29th August 
1896, the date on whieh the plaintiff paid 


the purehase money to Matnk al, and 
that consequently the recognition of the 
trantfer of the tenaney by Matuk Lal 
on the 16th April 18.6 tbe date on whieh 
the rent rescipt was granted by Kbub Lal 
to Mr. Hudeon, esompletely bonnd the 
plaintiff. The argument, in my opinion, 


‘proeeeded upon a complete disregard of 
‘the essential distinstion between a sale 


and a sontraet for sale, a distinetion whieh 
it was the objest of section 54 of the 
Transfer of Property Ast to reeognizs°and 
preserve, Now it will be notised that it 
is not an ercential eondition for & sale 
that the purohase-money shonld be paid; 
all that is nesesssry is that there shonld 
be a transfer of ownership in exehange 
for a price paid or promised or part paid 
and part promised and that the.transaetion, 
in the ease of tangible immovaable property 
of the valae of one bundred rupees and 
upwards, should be evideneed by a registered 
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instrument. Here the dcosument of the 
ləth July 1845 purports on the- fase of it 
“ to create a transfer. It is a vonvsyanos 
and not an agreement to eonyey, and it 
was exesuted, delivered and duly registered 
in asgordanae with law. What, then, is 
the position? I sannot do better than quote 
tha weighty observation of Farran, O. J in 
Tatia v. Bob ji (24): “I am not, however,” 

said the distinguished Ohief — as 
at present advised, prepared to assent to 
tha train of thought whish puts sonyeyanses 
of lands in thg Mofussil erfested by 
possession or registration, where the son- 
sideration expressed in the sonveyanss to 


have been paid has not in’ fact been paid, © 


ia the same eategory as eontracts void 
for want of consideration. The radieal 
distinetion between a perfested sonveyanas 
and a sontrast doss not seem,,,to have 
baen suffis‘ently borne in mind throughout 
the indgment.” in my opinion, tha dosz- 
mant opsrat-ed as a sonveyanea on the 
date of its exeaution, uuless indeed it 
sauld be shown by the vendor that there 
was a separate oral agreament sonstituting 
a sondition pragedent to the attashing of 
any obligation under the dosument, Bat 
sueh a separate oral agreament sould ba 
proved only by the vendor or his represen: 
: tative in interest, For this proposition, 
the desision of the Judisis] Committees in 
the oase of Achal Ram y. Hakim Hus in 
Khan (28) is eonslusive. The defendanta 
ara not the representatives-in-interest of 
Matak Lal, and sonsequéntly it is not 
open to them to contend that, thongh the 
_dooument was exeouted on the 13th July 
"1895, and though it purported, on -the 
faoa sof it, to be a eonvayanes and not 
an agreement to convey, title nevertheless 
did not pass until the payment ofthe 
purchase-monsy by the plaintiff to Matnk 
lal. Bat, even if it ba open to the 
defendants to raise the sontention, I am 
of gpinion that they have not shown that 
the intention of the parties was taat title 
should not pass until the payment of the 
purahase-money. The only eiraumstanos 
upon whieh the defendants rely is that 


(24) 22 8.174. Ut Ind Dec. xN. s) 699, 
, (25) 27 A 27l; LEM GS. 7:90, W, N., 477; 8 
0, 0, 155; 8 Sar. P,O. J. 772; 32 I, Á. 113 P, O.) 
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the purehase money was not paid till the 
29th August 1896. Bat it has, bean held 
in a series of eases that that siroamstanse 
is wholly immaterial; ses, Umedmal 
Motiram v. Davu (26), Bagaj? v, .Namdev 
(27), Skib Lal v, Bhagat Das (28), Bati- 
nath Singh v. Paltu (29), Manogt Singh vw, 
Sarat Lal Mahto (39), Nilmadhib Parht v. 
Haran Prosid Parhi (31). On the other 
hand, Mr. Hudson oartainly assepted the 
position that the plaintiff had a good and 
valid title to tha Touzt from the beginning 
of 1303 (8th September 1895). Bg the 
kabuliyat whioh Mr. Hudson eoxesnted in 
favour of the plaintiff, he agraed to be 
responsible to the plaintiff for the rent 
due to him by the tenants for the years 
1303 and 1304, he could only have agreed 
to ba so responsible on the hypothesis 
that the title had passed to the plaintiff 
on the exesution of the econveyanes, It 
must follow, then, in the view whieh I 
take, that the alleged ast of Matuk Lal 
in recognizing Mr. . Hudson as an ossapaney 
tenant sannot operate’ to the prejudiee of 
the plaintiff. Mr, Manuk, then, relies 
upon saction 60 of the Bengal Tenancy Ast 
and argoea that the only, person who 
could give a valid reseipt for the rent 
was Matnk Lal as he was admittedly the 
registered proprietor on the date when 
the rent-reseipt was granted, That may 
be so, bat it is one thing to givaa valid 
ressipt for rent and guite another to ree 
eogn'z3 a person as having a right of 
oesupaney in the disputed land. The 
question only arises on the hypothesis that 
the defendant apart from the recognition 
has no title to ‘the lands in dispute. If 
he has, the question of reeognition does 
not arise. The question is—ean a person 
who has eonvayei his proprietary interest 
to another person but whose name is still 


(26) 2 B. 647;@ Ind, Jur, 119; 1 Ind. Dec, (x. s.) 


87. 

(27) 28 B. 525; 1 Bom, L. R, & 12 Ind, Deo, 
(N. 5.) 349. 

(38) 1] A. sige AWN (1889) 96; 6 Ind. Dec, 
(N s} 68% o 


96. 

(33) 40. L J. 884. 

— 20 Ind. Cas: 325; 17 C: W, Ni 1161; 19 0, b 
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‘yatyats ‘to: whieh the plaintiff 


‘any other sonsideration, 


“a-ease of resognition. 


- effeat, 
plaintiff or his authorised agent was present 
‘at the transastion whieh resulted in Hxhibit 


‘the transaetion. 
-that the plaintiff or his authorised agent 
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borne on the Colleator’s register by giving 

a xent-ressipt reecgrize a person as having 


a right of osenpansy -in the land -who 
otherwise has mo such right. I am of 


‘opinion that it is impossible to uphold 


‘the sontention of Mr, Manuk. I must, 
therefore, hold that Exhibit I does not 
‘establish any resognition of the defendants’ 
‘status by the plaintiff, 

L now some to Exhibit K, This dosument 
‘purports to evidence an adjustment of 
ecsount between Mr, Hudson and the 
is not a 
party. It deseribes the propristor of the 
Fastory as a svltivator and diseloses tke 


fast that Rs. 4¢5-12-0 was the rent dueby 


him to the landlord in reapeet of the 
years 1303 and 1304 ont of whieh Rs. 138 
had been paid by him. It is an ea 


-parte statement by Mr. Hudson and stands 


on the some footing as Exhibit 8 whieh 
I have refused to take into consideration. 
This dosument, in my opinion, must stand 
or fall with Exhibit I; andas I have some 


-to the ‘eotelusion that Exhibit I is not.a 
' genuine doaument, I ean plaso no reliance 


whatever on Exhibit K, But, apart from 
I do not see 
how this dosument establishes a case of 
‘rewognition, sinee the statement made in 
: Exhibit K is ‘that of Mr. Hudson and not 
“that ‘of the plaintiff. Itis elementary that 
an assertion by s tenant dces not establish 
It must be established 
that-sueh ‘an assertion was made to the 
knowledge of the landlord and that the 
landlord asquieseed in the assertion de- 
liberately and with knowledge aa to its 
Now is there any proof that the 


K ‘or that Exhibit K was broughtto the 


-notide -of the plaintiff or his -authorised 


agent? The defendants have examined 
two witnesses in order to prove Exhibit 
K: Mr, E. H. Hudson whose writing eppears 


‘gn Exhibit K ard Gopal Lal? witness No. 11, 


who. is alleged to have bepn present at 
Now either of them says 


was present when Exhibite K“ was drawn 


“up and prepared and there is no svidence 


at all to euggest that Hxhibié K was sver 
„brought to the notice of . the, plaintiff or 
his authorised agent, Now if in fast the 
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plaintiff or his acthorised agent, was 
present at the transaction of Exhibit K 
had at any time been bronght to the 
noties of the plaintiff, we would axpest to 
have evidence on thia point sines two 
witnesses, one of them being Mr, Hudson, 
have given evidense in sonnection with 
Exhibit K. It is, in my opinion, an inevitable 
inference from the failure on the part 
of the defendants to give any evidenea on the 
point that the plaintiff was not present at 
the transastion whish resulted in Exhibit 
K and that it wase never brought 
to his notiee, It has been suggested, however, 
that Haji Gpwsan was present at the 
transaction and that is sanfficientto affect 
the plaintiff with notiee of the seontenta 
of Kxbibit K; but Haji Gowsan, as Ex- 
hibit 8 shows, was the gomasta of Matuk 
Lal the outgoing proprietor. and not the 
gomasta of the plaintiff, That being so, it 
is impossible to affeet the plaintiff with 
noties of the contents of Exhibit K by the 
mere proof that Haji Gowsan was present 
at the transastion 

I now come to the lease, The opening 
words ‘are very important and run as 
follows: “I have obtained ticca patta of the 
whole and entire 8 annas of the Oollestorate 
partitioned pê#it imeluding 36 bighas 7 cottas 
11 dhurs of zerazét land lying as per boundaries 
given’ below.........a6 asonsolidated uniform 
annual jama of Rs, 600" It is- conseded 
that the 36 bigkas 7 cottas 11 dhurs mentioned 
in ths lease are the disputed lands in the 
cuit ; but it ie sontended by Mr. Manuk 
that the deseription of these landeas zarart 
lands does not sorcinde the defendants, 
I uite egrea that the description does not 
eonelude the defendants; but still” it is 
evidenee in tbe sase and sannot be wholly 
ignored. Bhagtu Singh v, Raghu Nath Sahat 
(32), But anite apart from any other 
eonsideration, it is diffienlt to see ‘why 
these ‘lands shonld be spesially ineluded 
in the ftcca to be held by the ittecadar 
along with other lands at a jama of Rs. 600 
per annum, if in faet the Faetory bad 
a pre-existing title to these lends whieh 


-gaye ib. the right to hold these landa - 5s 


their kasht landsat a jama of Rs, 197.14.0 
Now the reason. for not son- 
eluding a tenant by his deseription-of land 
ae 1 Ind, Cas, 573; 9 O.L, J, 16518 C, W, N, 
9. 
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as veraié land is:this: that if in fast it 
Were ratyati land, sush a dessription if it 
Were conslusive on the point, might have 
the effest of barring in perpetuity the 
asquisition of an ossupansy right in the 
land, Bat the reason dces not oparate 
where the sase of the tenant is, as it is 
here, that by the lease itself the landlord 
resognised the tenant, a3 a tenant having 
rights of oseupansy in the land. I think, 
therefore, that when we are eonsidering, 
not whether the tenant aan by lapse of 
time acquire a right of ossnpansy in the 
land but whether his statue as an oseupanoy 
tenant has baon recognised by the land- 
lord by a series of transastions eulminat:- 
ing in the lease itself, it ig important to 
consider how the land has baen dessribad 
in the laase itself and whether thera is a 
demise in respest of that land within the 
jama mentioned in the lease, 


. The next important passage in the lease 
runs as follows:—‘There was Ri, 1,150 on 
account of rent for 1303 and 1304 F, due by 
the tenants. Oat of this Ra, 133 had already 
been. ras6ivad by the formar proprietors, and 
the remaining sum of Ra, 1,012 was found 
jaatly- payable to. the landlords by the tenants 
and, by me the ticcadar whieh 1 the ticcadar 
have paid: to themineash and in one lump 
on getting reseipts, and the landlords have 
brought it to their possession and appro- 


pristion, and I, the ticczdar, will gat tha. 


sams from the tenants of the village and 
‘from my own tahvil,” 

The passage is so important that it is 
nesessary: to sonsider it line.by line to,se 
if it establishes a ease of rasognition ‘by 
the ptaintif, To start with, it sar:ainly 
does not establish the sasa of the plaint- 
iff that the Fustory was in possession of 
the. Touei as ticcadar under the oral leasa 
daribg the years 1303 and 1304; bat I 
am not prepared to dismiss. the evidonsa 
on this point of the plaintiff Bhaong Lal 
Chowdhury as delibsrately falsa, ‘The Fas. 
tory was in possessiszn onder a leasa which 
expired in 1302. Maanwhile, Matauk Lal had 
sold his proprietary interest to the plaint- 
iff. Dosumentary evidənsə 


with the Fuastory for a fragh Isasa, Tha 
position of the Fastory as ticcadar for 1303 
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and 1304 was elearly rasozaisal by tha 
lease Exhibit l; for on no other kypothesis 
esald the Fasiory maka itself diable for 
the entira rant da3 to tha landlord for 
1303 and 1304 and rasdzar th338 rants from 
tha tanauts, If thair atatas as ticeadar for 
4393 and 1304 has not baan rosogisad by 
ths plaintiff, then if would hava baan im» 
pa3sible for the Fuastory to raaliss the renta. 
from tog tenants: inraspest of those yaars.. 
Tha question, in my Odinion, is not really 
ono of fast, bat au inferansa from eartain 
admitted fasts and, though I agraa that 
thera wat no dofinita oral Isasain favour 
of the Kastory in 1303 whioh entitled tha 
Fastory to reiain their ticeadari interast 
for the years 1393 and 1304, I eannot 
igaara tha arrangam3ns that was arrived 
at batwaen the plaintif and tha Fastory 
by whish the stiatas of tha Fastory as 
ticcadar for the yaars 1803 and 1304 was 
elearly rasognised by the plaintiff. Mr, 
Manuk, [ think, is right in.saying that 
when the Fastory wanted to take a laasa 
the plaintiff madg this sondition with the 
Fastory: “You mak; youraslf liabla fo ma 
for the rents dus from tha tenants for ths 
years 1393 and 13047, Sach a eondition 
wis nes3ssary, a3 the plaintiff was a naw 
landlord and was not asguainted with tha 
losal eonditions; whoreas the Fastory, having 
basan the éiccidar, knaw exastly what tha 
position was. Ag a result of the arranga- 
mant batwaen them, the F:story made itsalf 
primarily liable to the plaiatiff for 
Rs. 1,012, irraspastive of tha qvastion whather 
it could or ooald not eallast it from baa. 
tenants, subjest only to this that if the 
Fastory saffared any loss in rasp9s$ of 
the arraara for 1303, ths platatiff woald 
ba raspansibla tharafor, j 

Now, is there anything ia tha parrysaza 
esitad whish provas thai tha plaiatiff 
azispted the position that the Fastory way; 
an ossapansy təaani having gasasalol ty 
tha interast of Nathu Lal in his ossanan37 
holdings & For°nosthing short of that wil! 
do, a3 the oasss to whieh L hava raferrad 
establish. Tho dosament rasites that “thera 
was Ru 1,150 on assount of rant for 1303 
and 1304 dhs by the tanants.” Thara is 
no sayzgeition hera that Mr. Hadson way 
ong of the tananuis or that any portion of 
Rs, -1,150 was due from him. It was argoed 
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that it is this reeital-in the lease whieh 
establishes that Exhibit K was bronght to 
the notieaeof: the plaintiff, I am unable 
to aeeede to this argument. L quite agree 
that if it is a nesessary inferenes from 
the resital- that Rs 23,150 on aesount of 
rent for 1303 and 1304 was due by the 
tenants to the plaintiff, that the plaintiff 
must have seen the sontents of Exhibit 
K, then we must make that inferense; buf, 
in my opinion, the inferense is not a nes 
sestary or-an inevitable one, It was pos- 
Bible for the defendanta to establish by 
evidense that Exhibit K wan bronght to 
the notice of the plaintiff, They bave 
examined two witnesses to prove Hxhibit 
K, one of them being Mr, Hudson himself. 
It is, in my opinion, very signifieant that 
neither of these two witnesses says that 
Exhibit K was ever brought to the 
noties of the plaintiff. It was argued 
before us that it was impossible for the 
plaintiff to assert that Rs. 1,150 was due 
from the tenants unless he had seen Erz- 
hibit K, This, in my opinion, assumes 
the genuineness of Exhibit K. The argument 
of the plaintiff is that Exhibit K has been 
fabrisated on the basia of this very resital 
in order to lend: support to their” ease 
that a portion of Rs. 1,150 was due from 
them in respest of their ossupansy hold- 
ings, Even if we aceept the genninenees 
of Exhibit K, there 
resital to whieh I have referred to es- 
tablish that Hxhibit K must have been 
brought to the notise of the plaintiff, The 
utmost that ean be argued ia that the 
resital is sonsistent with the ease of the 
defendants on. whom, it must be remem. 
bered, the onus lier; but then it is equally 
eonsistent with the sase of the plaintiff, 
Three different theories may be adyansed 
as to how the plaintiff came toassept the 
position that Re, 1,150 was due to him 
on assonnt of rent for 1203 and 1304, 
One of the theories undoubtedly ia that 
be aesepted tke eorrestnuess of Exhibit K, 
Another~theory may bo that be aasspted 
the statement made by Mr, Hudson on tha 
point; and as the cum of Re, 1,150, the 
rent: said..to “be due to him from the tenants 
for 140; and ‘1304, exeseded tke ticca 
rent that was hitherto paid by the ¢.ccudur 
to the landlord whieh ficcz rent was 
Re. 500 per. year,. he aosepted , the etatas 
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ment withont further question, Another: 
theory may be that he sasepted the figure 
from Matok Lal who was the outgoing, 
proprietor and .whr, as Exhibit 7 shows, ’ 
gave the information that Rs, 138 bad 
already been received by him as rent from. 
the tenants. The question, in my opinion, 
is one of entire spesulation as to how .the 
plaintiff aesepted the position that Rs, 1,150 
was due tohim fromthe tenants from 1303 
and 1304; and I must respestfully desline 
to be drawn ‘into a apesulation on this point. 
There is no direst ‘proof that the plaintiff 
was aware of the osonterts of Exhibit K. 
The eireumstanoes in aonnestion with tha 
recital, to whish I have already referred, 
are equally ecnsistent boh with the ease 
of the plaintiff as with the ease of the 
defendants, In sush eireumstaneses, the 
defendants on whom the onus of proof as 
to reaognition lies, must fail, The follow- 
ing passsge from the judgment of Lord 
Halsbury, L. O., in the saae of Wakelin 
v L. & 93. W. 8y. (33) may ba usefully: 
sited in this sonnestion :— My Lords, it 
is ineumbent upon the plaintiff in this 
ease to establish by proof that ber husband’s 
death has been saused hy some negligence 
of the defendants, sore negligent aot, or 
some negligent omission, to which the 
injury somplained of in this oare, the death 
of the husband, is attributable, That ia- 
the fastto be proved. If that feet is rot 
proved the plaintiff fails, and if in the 
absense of direst proof the sireumatances 
whieh are established are equally sonsistent: 
with the allegation of tbe- plaintiff as with 
the denial of the defendante, the plaintiff 
fail:, for the very simpls reason that the 
plaintiff i is bound to establish the affirmative 
of the proposition ; “Bi qui afirmat non’ 
et qui negat —— pprob tio.“ In my. 
opinion, therefore, ib is not a necassary or 
an inevitable inferanes from the resital 
to whish I have referred that the plaintiff 
was aware of the sontents of Exhibit K, 

Then the lease rozites that “Ra, 188 
had already bsen rescsived by the former 
proprietors," Here, again, there is no sugges» 
tion that that sum of money had basn paid - 
by Mr Hadson and net by tt e tedanta other 


-than Mr, Hadson, In faot, Hxhivit 7 shows 


(AA) (1887) 12 App. Cas: 41; 58 L. T Q. B. 229; 55 | 
L. T. 709; 86 W, B. 141; 5L J, P. 404, i * 
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~ that Matuk Lal had ressived that eum of 
money from fRayanaugharaya, that is to 
gay, from tenants (in the plaral), 
onmes the sritisal passaga on whieh Mr. 
Manuk strongly relies; “and .the remaining 
sam af Re. 1,012 was found justly payable 
to the landlord by the tenants and by me 
the ticcrdar whioh I, the #iccadar, have 
paid to them in cash and in one lump 
on getting reeeipts and I, the ticcadar, 
will get the same from the tenants. of 
the village and from my own tahol” 
I esonfess that 
between the plaintiff and Mr. Hudson 
is remembered there is no diffienlty in 
understanding what the passage maana, Mr. 
Hudson wa: primarily liable tothe plaintiff 
for Rs, 1,612, though he wag entitled to 
resoup himself from the tenant ; and the 
statement that the sum of Rs. 1,012 was 
found payable by the tenanta and by him the 
ticcadar does not, in my opinion, esarry with 
it an assertion that he was an oecupanty 
tenant having a distinst liability for rent to 


the plaintiff in respest of the oasupanay hold» 


ings. Nor does the reeital that Mr. Hudson 
would recover the sum paid by him to the 
plaintiff from the tenanta of the village and 
from his own “ tiheil ” earry the ease 
any further, for admittedly the loss would 
fall on his ‘tahvil” if he failed to recover 
apy pcrtion of the rent from the tenanta. 
If I may appropriate the langaage of the 
karned Judges in the cases to which I have 
referred, there is nothing to show in this 
passage what was the partionlar interest 
belonging to the defondant, for he does not 
distinetly state what. is the interest he 
distifietly alaims, Nor does it amount to 
more than thie, that he paid the money or 
undertopk to pay it in the names of the 
admitted ratyats along with his own.. Resog- 
nition, as I have said before, is a deliberate 
ast with knowledge of its effect ;and there 
is, in my Opinion, no injustisa in deslining 
to found resognition on the resitals, if they 
are eonsistent with the ease made ty the 
plaintilf, The paseage, whioh I have already 
sited from the judgment of Lord Halsbury, 
L. ©., supports this proposition, and the 
- eases to whioh I have referred resoguise 
the prineiple. In my judgm: nt, there is no 
assertion in these reeitals that Mr. Hudson 
was an osseupagoy tenant having sussesded 
. to the interest that belonged to Nathu 
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Lal. In the seeond place, sven if there 
was sush an assertion and the plaintiff took 
away Rs, 1,0:2 paid by Mr, Hudson, there 
was no acsepfanee by the plaintiff of the 
position of Mr. Hudson as an oespancy 
tenant, sinse the plaintiff was entitled to 
that sum from Mr. Hudson and he had a 
right to take the money, to quote the 
language employed in Robert Wilson y. Ratha 
Dulari Kuer (22), “without regard to tha 
manner in which or the souree from whieh” 
Mr. Hudscn had prosuredit. The plaintiff 
had the right to assume that Mr. Hudson's 
admission of liability arose ont of the 
agreement between him and Mr, Hudson 
preliminary to the lease, by whish Mr. 
Hudson made himeelf liable for the entire 
rent due from the ratyats in respeet of 


‘the years 1803 and 1304; and if he was 


entitled to the entire rent from Mr, Hudson, 
it alearly made no differense to him 
whether Mr, Hudson resouped i himaelf 
from thse tenants or paid if ont of his 
own “' tahvil”, In my opinion, the prineiples 
laid down in the eases to whish I hava 
referred, are equally applicable here, ard 
I must hold that there te nothing in the 
resitala from whieh it ean be legitimately 
ioferred that the plaintiff recognised Mr, 
Hudson as an ocssupaney tenant, 

But if there is nothing in the reeitals 
to establish a case of reeognition by the 
plaintiff, there is, in the eonsluding portion 
of the lease, a statement whieh, in my 
opinion, direstly negatives the defendants’ 
ease. But, as an ingenions attempt has 
been made to give an explanation to tbat 
passage by reference to those passages 
whieh precede it, it will be neeessary 
for me to sonsider all these passages as 
a whole. These passages are as follows: 
“Tf for the arrears due by the tenants |. 
have to inatituie suits and if I obtain 
dearees and by enforsing them I put to 
sale their osaupaney holdings and purehase 
them or if I acquire oeeupaney rights in 
apy way, then, after the expiry of the 
term of iicca, im my favour, I will on 
ressipt of the sale-proseeds make over to 
the landlords the possessinn thereof with. 
out ahy objestion whatever on my part, 
I will give vp possession of. the landa as 
regards whieh I may aequire the right of 
cooonpaney and to thia I will not raite any 
objection or sontention whatever and if I 
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do sc, ‘it will be deemed. null: and” void: 
and ‘Improper, 


If I do purohase,. 
on the termination. of the term 


or’ any: portion of it.. 
then,. 


hereof; it will pasy into the possession. of - 


the ‘landlords -as- their serazt land and to. 


this I, the .ifccadar,. have not and shall not. 


have. any objestion. or-eontention whatever.” 
Now, stopping here for a moment, ‘there 
ean be no doubt whatever that the passages 
whish I have aited refer to the asquisition 
of oséupansy rights by Mr. Hudson either 
by private contrast or in exesution of rent- 
decrees that may be obtained by him as 
jiceaday against the ` tenante, and the 
agreement between the parties expressly 
provides, what tha law implies, that. sneh. 
ossupansy rights. belong. to the landlcrd,. 
and must be made over to the landlord. 
on' the expiry cf the #teca leese. ‘Then: 
oeeured the passage on whieh relianse is. 
plased by‘ Mr, Hassan Imam on behalf of 
the plaintiff. “In Amin 1312 F, S L 
will out down the indigo srops that may 
be standing on the zerait lands-on payment- 
of 10-anvag instalment of rent, and without 
waiting for any notiee, I will relinquish. 
possession of the learehold property, and: 
in that eiroumstance I shall have no right 
to’ interfere: in the leasehold property nor 
shall I bave any right of oseupansy in the 
zeratt lande, ete.” Now, it will be remembered 
that the lease was for seven years. and 
that it expired on the last day of 1811. 
But, in order to secure to Mr. Hudson 
the indigo srops grown on the disputed 
land, the lease provided that Mr, Hudson 
would have the right to retain possession. 
of the disputed land up to Assin 1312 om 
the payment cf toen-annas instalment of 
the rent, Now, if this passage is referring’ 
to: the lands in dispute, the sondition is” 
utterly indonsistent with the sage set up 
by the defendants. Now I quite understand 
that any condition in a eultivating lenga. 
which bars in perpetuity the aequigition of. 
an, odaupauey. right by. ‘the raiyat ie wholly. 
void and do3s not operate to prevent the. 
acerual of sudh right.. If the faot of the 
tenaney had been established independently 
of the lease, then I agreg with Mr, Manuk 
that we oughtto wholly ignore the sovenant. 
of surrender. sontaiùed in ths Isase. Bat 
the whole argument of Mr. Manuk is,—I- 
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am -quoting’. the” exact 
Mr, Manuk:— By this lease, the: plaintiff 
adopted and-ratifed the transastions as 
evidenéed by. Exhibits Land K,” Inother 
words, the lease itself amounts to. a, re- 
sognition -of the ossupansy rights of, the 
defendants in the disputed lands. Now, 
if Mr. Mauuk is relying upon the ` lease 
itself’ in sopport of his ease as to resogni- 
tion, it ‘is aurely relevant to ask how is 
it that by the same lease ‘the landlord 
is providing for the extension of the term 
up to Assin 1312 and stipulating for 
relinguishment of possession by Mr. Hudson 
on the expiry of the month of Assin 1312 2 
It is, in my opinion, open tothe defendants’ 
to argue that the sovenant as to relinquish- 
ment of possession is wholly void. and 
inoperative, but then they must be prepared 
to establish their tenansy rights 
independent evidenee and without referense 


to the- terms of the-lease sontsining tbe- 


ecvenant. But it isnot cpen to them to say, 
“we rely upon the leare to establish resogri- 
tion of our tenancy rights by the landlord,. 
ard we ask you to hold that: the-eovenant 
as to relinquishment of possession is-wholly’ 
void and inoperative.” Thesantedoeument' 
cannot, in my cpinion, sonstitute both 
recognition and non-resognition, In my 
opinion,:in order to see whether there way 
@ reeognition: by the lease itself, I ought 
to look at the whole lease, and when I-do' 
so, 1 find it impossible to hold that the 
tlaintiff deliberately reeognised,—for the: 
aot of reecdgnition must be, a _ deliberate: 


one,—that the plaintiff deliberately reeog:. 


nised Mr. Hudson aa an osdupaney: tenant, 
when I find in the same lease eonditions” 
whieh are insapable of explanation on the 
bypothesia that there was a reaognition cf 


the status cf Mr. Hudson as an ooaupaney 


tenant by the: plaintiff, 

But then an ingenions argument was 
advansed by Mr, Manuk. The argument’ 
was that the olaute sontaining 
sovenant for relinqnishmerit of possession 
of the ceratt lands was intended to apply 
and apply only to.-the lands that might ke 
acquired during the subsistense of: the 
lease either by private eontrast or in 
exesution of rent decrees that might “be 
obtained by the ticcadar against 
tenants. With all respeet, tbe- argument 
is wholly: inadmissible, 


worda ‘used’ by’: 


by” 


the 


the ` 


‘In- tha: firat- plase, ’ 
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the elauses as. to aoqnisition of ossupanoy,, 
rights during the eurrensy of the lesse 


eontain’ their own eovenants for relinquish- . 


ment of possession, In the seeond place, 
it is impossible to ignore the elear dis- 
‘tinetion made in the lease between ossu. 
pansy rights and. zeraté lands. Oasupaney 


rights are sush rights.as may be purehased: 


“by Mr, Hudson during the currency of the 


lease, and these Mr, Hudson agrees to surren: : 
der on the expiry of the lease. Zeract lands are, 


alao defined with sufficient clearness in the 


lease, and they somprijse, and eomprise only. 


the 36 bighas a cottas Il .dhurs of land 
which are in ‘dispute in ‘this suit, The 
opening lines of the lease make thia alear 
and the Survey members-and the area of 
the eerait lands are given in the sehedule 
fo eomprise an area of 36 bighas 7 cotias 
El dhurs of land. In my opinion, the lease 


sontains its own interpretation as to the- 


term eeratt lands, and by no possible son. 
struction of the lease.ean it be held that 
the term “serasi lands” used in the slause 
on which Mr. Hassan Imam relies means 


oesupansy rights purebased- from the tenants. 


during the eurreney of the lease. In my 
opinion, the lease Exhibit 1, far from es- 
tablishing the defendants’ ease, 
destroys it; and I hold that thera is no 
evidence in the resord from which it ean 
be legitimately inferrad that the plaintiff 
rescgnized Mr. Hudson as:an ocaupansy 
' tenantin relation to the lands in dispute. 


It must follow that the defendant was: 


bound to make over the disputed lands 
to the plaintiff on the 
lease. 

decrees passed by the learned Subordinate 
Judge and give the plaintiff a desree for 
possession of tke: properties elaimsd in the 
suit with mesne:profits and: sosta toroughs 
out, 

5 ADAMI, JI i is not neoesaary for me to 
sət out:in.detail either the fasts of the dara 


or the points for: sonsideration for they 


heve been most olearly explained in tha 
judgments of my Lord the Obhbief Justise. 
and Das, d, 

Firstly, with regard to the acquisition of 
` ossupausy. holdings by Nathu Lal, the 
defence sase was that Nathu Lal sequired 
the ossuransy holdings, 36 bigkas 7 catlas: 
kl. dhurs. in-area,. befween 1863 and. 1865 
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entirely. 


expiry of the- 


I would allow the appeal, set aside the. 


934. 


and’ obtained an'express resognition of ths 
transfer from tbe landlord at the end of, 


*1865 by a letter dated the 19th Desember 


1865 (Exhibit D). To suppor? this sase the 
‘letter and sertain jamabandis are produced. 
It is not proved that in the losality osen. 
pansy holdings are transferable without the 
eonsent of the landlord, and, in the first 
plase, the question arises whether Sander 
Sahay, the landlord, had authority to ra- 
sognise the transfer, Hə wasan eight-anna 
sharer in the estates, bnt it is the defend- 
avts’ ease that previous to 1865 there had 
been a private partition of the estate and 
under it Sander Sahay basams sole land» 
lord of the Mauza within whish the 36 
bighas 7 cottas 11 dhure ara situated, and 
thus had authority to sanetion a transfer, 
To support this oase the defensa rely on 
the headinga of the jamabandis (Exhibits H 
and Hi) for 1271 (1863-64) and 1273 
(1865-1856) whieh daseribed tha putti as 
the private partitioned putti of Sander 
Sahay, In 1868 there was a Oollestorate 
partition of the estate on the applisation of 
all the share-holders and the jamabanids 
produsad for the years 18641870 and 
1873-1874 show that the putif had hosen 
partitioned off by Oollestorate partition, In 
any ease, it would ba very surprising that, 
after all the so-sharera had agreed on a 
private partition, thay should all apply for 
a Collestorate partition and ba ready to 
nndergo the trouble and expense it would’ 
entail, but when we find that thara is reason 
to suspest the genuineness of the jamabandie 
whose headings are used to support the 
case of private partition, great doubt must 
arise whether there ever was a private 
partition, and, therefore, whether Sunder 
Sabay in 1835 had authority-to resognisa'a 
transfer of ossupanoy holdings. 

The éamabaniis are depended upon to 
support the ease that Nathu Lal pureshased 
ossupansy holdings of an area of 35. bighas 
oid. A asomparison of thease papers with 
the batwara khasra (Exhibit 22) of 168 
throws:the greatast dorbt on their gending. 
nass, and tho batwarz khkusra ig an sad. 
mittedly ganuine and authoritative dosu- 
ment. My. learnad brather Das, J., bas jast 
dealt exbangtively with this. point And it ig 
not n3sessary to rapaas tha groand: ha-gats 
forth; the @saslasisa mas ba that the 
samah ia Li wawangi be raliod on. The khasra. 


` 
~ 
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shows that the jamabandis do not eontain 
sorrect entries of the araount of land beld in 


 osenpancy right by Natha Lalas proprietor 


of the Pirakptfr Indigo Fastory, Natha Lal, 
assording to ‘the Khasra, held 8 bighas 6 
t dhurs only in oreapansy right, and 


" Sander ‘Sabsy held 30 bighas 12 ccttas 13% 


dhurs of zeratt or bakashét lands. After the 
partition Nathu Lil took ticca Tere of the 
village and most probably amalgamated the 
remaining bakesht land of Sunder Sahay, 
out of which 2 bighas IL cottas 112 ‘dhurs 
had been lab out to a tenant, with his 8 
bighas 6 cottus 94 dhurs and treated the 
whole 33 b:ghas 7 cotias 11 dhurs as his 


“ tenansy landa. 


There are-other points in sonnestion with 
the letter of resognition (Uxhibit D) which 
gave rise to some suspicion and these taken 
with the slear untrustworthiness of the 
gamabandis make it impossible to deside 
either that Nathu Lal acquired osesupansy 
rights in the 3> bigkas 7 coitas il, dhurs or 
that Sunder Sahay resognised the transfer 
of the rights. 

It'is next necessary to sonsider whether 
by the deed dated the 23rd July 1290 
(Exhibit 12) Nethu Lal sonveyed to Mr, 
Henry William Hudson any osoupanoy rights 
held by him in sonneetioa with the lands 
in the village of Etwarpur Jainti, Now it 


. is quite plain that tha deed was intended 


to sonvsey and did convey the Pirakpur 
Indigo Uonsern and ‘the schedules to the 
desd sontained a list of all the villages and 


` lands held by the Ooneern either in proprio- 
' tary or érccidart right, bat there is no cnory 


in the eshedules of ossupansy rightin the 
86 bighas now in dispute, Tha 
states that the vendors “have sontrasted 
with the purehaser for the aale to 
bim of the Pirakpur Indigo Ooneern 
together: with all the Taluka, Mavza, 
villages, lands, hereditaments -and premises 
of whieh the partisulars are set forth ‘in the 
sohedule,” and proseada to “grant, aonvay, 
transfer, assign, assure and oonfirm unto the 
purehaser, his heirs, executors Administrators 
and assigns all and every, the said Taluka, 
Marzas aud lania or parts or shates therein 
of whish the. particulars sare contained in 
the said sshedule hereto and also ali other, 
if any, the hereditaments and property ba. 
longing to or forming part of or held with 
the said Talukas, Mauzas and lands.. .. .... 
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awar ser all manner of rights, liberties: 


easements, privileges, profite, sommodities, 


emoluments, advantages and appuartenanees. 


whatsoever to the said Talnks, Manze, land, 
Indigo Ooneern and hereditaments — 
to or in any wise appertaining or therewith ° 
usually held nsed oeauvied possessed or- 
enjoyed.” 
words from “and all manner of rights” 

onwards refer to ineorporeal hereditaments’ 
and a right of oseupansy is a sorporeal 
hereditament, still toe right of osenpaney is 
a heraditanient ‘of the Indigo Consern held 
with or belonging to the Manzi or lands. 
mentioned in the sehedule. ‘As I have said, 
it is elear that the words of the deed show 


that the intention’ was to sonvey the Indigo: 


Coneern and every interest it poasassed in 


the lands mentioned in the .sshelule, and. 


I am of opinion that any right of cosupaney 


possessed by the Consern in the scheduled. 


lands passed to the purebasers under the 
deed. Bat, aa fonnd above, there is no 
relisble evidenes that at mcst ‘anything 
more than about B bigkas would pasa, 
for thongh Natha Lal may have slaimed 
tenansy over 36 bighas, the evidense to show 
that hia tenansy had basn ever resognised is 
untrustworthy. 

It may be that Nathu Lal gave Mr: Henry 
William Hadson to understand that 36 


bighas odd were held in tenanay right, and- 


Mr. Hadson may well have boliéved that 
he had that right in the said area but 
watil 1897 there is no good evidense of any 
resognition of the right by the landlord and 
in faat when the Settlement operations were 


going on, no slaim was put forward by the, 
Fiatory to be recorded as oseapanay raiyat ° 


of the 86 lighas. The Settlement Resord 
was finally published on the 22nd June 1896 
and shows the 36 bighas to ba “bikasht of 
the Fastory but not serait,” Tha rent- 
reseipte, Exhibits N and N-l, purporting 
to have been granted in 1891 and 1:92 and 


to show aaseptanes of rent in respsct of a ° 


tenanoy of the 36 bigkas bear suoh evi- 
dent signs of their having baen tampered 
with thatit would ba unsafe to rely on 
them. 

In 1835 tha leaga under whish tha Indigo 
Qonesrn held tha lands expired. Matak Lal 
was thea the propriator of the estate aad 
was nagotiatiag for its sale to the’ plaiatiff. 
Mr, Rishardson, who seam to hawa. bean 


Now even if it be held-that the. 
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Jooking after the affair: of the indiga Consern, 
sesms to have sought for a renewal of the 


_leare bnt Matok Lal proposed that 2 
" bighas of the teratt land should be exeluded ` 


fram the new patta: in his letter of the 19th 


June 1895 (Exhibit 3) Mr, Riehardson ` 


protested that if the two bigkas were exeluded 
he would be a great loser. It is signifisant 
that Mr. Riehardson did not resist the 
exslusion on the ground that the Fastory 
held the lands in oseupapsy right, this he 
would surely have done if he had been 
eonssious of the existense cf any 
right. . 


The plaintiff savahaad the estate from’ 


Matuk Lal on the 13th of July 1895 and 
obtained title by virtue (f tre purehace but, 


as he did not pay the purehase-money till the’ 


29th August 18:6, he did not get possession 
till then, Meanwhile, Mr, Hadson was still 
in possession of the leasehold property though 


thelease had expired. Dering this period’ 


Rs. 138 was reseived by Matuk Lal in 
respect of rent of the property ‘whieh was 


held by the Fastory, and it appears that Mabuk” 


Lal, in agreement with the plaintiff, appro- 

priated this in part payment of the sonsidera- 
tion for tbe purshase by the plaintiff with 
interest. The plaintiff's ease, as shown in 
his own evyidenes, is that Matak Lal himself 
eollested the aum of Ra. 138 from the tenan:s, 
and that the Fastory was, during the period 
from 1895 to 1897, holding under an oral 
lease from him. That the plaintifi’s evidense 
is unreliable there oan be no doubt for he 
has eontradisated himself gravely, I ean 
find no reason for distrusting the defendanta’ 
egse that in order to find out how mush rent 
was dup from tenants of the lands sovered 
by the expired lease, Mr. Hadson salled the 


tenente together and in their prerende and | 
that of the gomasta of Matnk Lal drew op 


a wasilbakt asoonnt on tha 5th April 1897, 
Tais assount (Exhibit K) showed that the 
total rents due for the years 1203 and 1304 


amounted to Rs, 1,150. The Pirakpur Fastory 
waa in that — shown to be a onltivating 


tenant of 36 bighas 7 cottas 11 dhurs ata 
rent of Rə, ly? a year or Ra. 395-140 for 


the two years out of whish Ru, 138 had bean’ 


paid. On toa back of the dosumeot Mr, 
Hadson on Sth April 1897 endorsed the fast 
that the totgl asoonnt amounted to Rs. 1,5 
and that’ Ks, 1,012 was payable making 
allowanes for the Rs. 138 ‘already paid. 
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The rent-receipt (Exhibit 1) signed by Khubh 
Lal Patwari showsthat Rs. 138 were paid on 
the 18«6h Baisak 1303, Isan seeno reason 
to doubt the genuineness of Exitibit K pnd 
the reseipt Exhibit 1. In Exhibit K, Mr., 
Hudson eslaimed to be a raiyat in respect to 
the 36 bighas, | 

On the 18th April 1897 the plair tiff 
granted Mr. Hudson a lease “of the whole 
and entire t-annas of the Oollestorate parti- 
tion patti insluding 35 bighas 7 colts 11 
dhurs of serutt land.” In the Kabuliyaé 
(Exhibit l) the passage, 

“T cere was Rs. 1,154 on aeeonnt of rent 
for 1.03 and 1304 F, S. due by the tenants, 
out of this Rs. 138 had already baen reaeived 
by the former proprietors, and the remaining 
sum of Rs. 1,012 was found justly payable to 
the landlord by the tenants and by me the 
ticcadar whioh I, the #ccadar, have paid 
tothem in sash and in one lump on getting . 
raseipts and the landiords have brought it to 
their possession, and appropriation, and [I 
the {tccadar will get the same from the 
tenants and from my own Tabsil, and as re- 
garda the arrear due by the tenants and by 
me the ticcadar for 1504F. S. whish I have 
paid to tba landlords 1 shall have no objes. 
tion. If as regards the arrears of i303 F. S, 
], the ttecadar, suffer any loss then the land- 
lords will be responsible therefor ” is relied 
on by the'defendants to show that the plaint- 
if was sogniennt cf Mr. Hudson's olaim 
of raiyott right in the 36 dighas and recognis. 
ed him eas tenant, If this eontention 
were to suecced, the plaintifi’s case must 
fail. Stress is laid onthe fast that the 
kabulty ¢ mections that the sum of Rs, 1,150 
ig due by tenants, and the amount still owing 
after the deduction of Rs. 138 iste be 
obtained from the tenants and from Mr, 
Hudeon’s own éakvil, 

A resognition by s landlord to be effea. 
{ive in favour of a tenant must be olear and 
certain, but in the present instanse it ia diffi. 
ault to reeonsile the last portion of the 
kabuliyat sith aresognition of oceupanay rights, 
Mr. Hudson agrea that if, during the period’ 
of the lease, he soured Bny oseapancy 
holding he donld give it up on expiry of the 
leare and it wonld pa:s into the possession 

of the landlord as his serait. Toe sonsluding 
passage of the lesse rune, “I willeut down the 
indigo orops that may be standing on tha 


- gertat lands on pay went of 10-annas instalment ' 
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of. rent and withon$ waiting for any. notiee I. 
will relinquish possession, of the leasehold 
property and in that siranmstanes I shall-hava 
no right to igterfere in the leasshold property 
nor shall T have any right of ocsupanoy in 
the ezratt lands, ete.” . 

On the fase of it, this eoneluding portion 
of. the . kabultyat would seem to negative any 
resognition of an osenpaney right, but the 
undertaking is one whish is seommonly 
entered in kabulsyat and which, where coeu- 
pansy rights exist, has no binding forse 
under the law. At the same timeif Mr. 
Hudson has. been eognisant of any sueh 
right and was olaiming it we would have 
expested express exseption of the ossupaney 
right. he elaimed. It. might well ba that 
the serait lands-on whieh he was to be 
allowed to out the indigo in Assar 1302 
were understood’ by him to mean oscupansy 
holding which he might aequire daring the 
term. of the lease and which were to revert 
to the landlord as zeratt onits expiry, but 
it has to be remembered that the 36 
bighas 7 coitas 11 dhurs had been deseribed at 
the beginning of the kabultyat as serasi. The 

yeneral.tencr of the doenment seems to be 
that all the leased lands were to.bs returned 
to. the-landlord ‘and no aseupansy right was 
to. be:retained.or claimed. How then ean the 
passage relating to-the Rs. 1,150 due by 
the. tenants.whish I have sited above be 
explained, for. it seems to show that- the 
wasilbaki, Exhibit. K, in whieh tenaney 
right was.elaimed wab known and resognised 
by. the plaintiff P- The explanation ‘seems 
to. be this—thasrrangement as to ascertaining. 
the. amount due from, the tenants would. 
appear to have. bean made between Mr, 
Hudson and. Matnk Lail, and it was the 
Jatter’s gomashia who attended to wateh 


the landlord’s intereat ; the payment.of the.. 


Rs, 148 had been. made to Matnk Lal, and 
it was from Matuk Lal that the plaintif. same, 
. to. know.that tha Rs, 138 had been paid by 
“tenants, ets.”, the: reseipt (Exhibit 7) 
dated the 29th Anguat 2296 shows..this. 
andit is. signed by Matuk. lial, There im 


every probability that at the time of 


the lease the plaintiff merely inquired. 
hat aum had been found to be due: 
from tenants’ and took, Mr, Hudson’s. word, 
for the Ra. 101s. state? to “be. ‘still due, 
It might be that the ‘plaintiff , understood 
the pasanga in the kabuliyat deserting 
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Mr. Hudson as one of the tenants to refer only . 


to the period after the expiry. of the. previous 
lease. during whieh the Faetory was oul- 
tivating the lands and paying. direst to 
Matok Lal. 


Mr. Hudson nor Gopal Lal who depose as 
to the drawing up of Exhibit K say that 
either the plainttiff or any agent.of his was 
present. when Exhibit K was drawn. up. 


It might be argued that any business. ` 


man would have required fuller information 
as to what he was demising, but. it. has 
to be remembered that a referense to the 


Resord of Rights, whieh the plaintiff would ` 


probably make would show him that 
Mr, Hudson was noi resorded as having 


any osaupaney holding in the leased property. — 


Iam not satisfied, for the above reasons, 
that it ean be held that it is proved that 
the plaintiff had notiee of the eontents of 
Exhibit K; or that, eonsidering.the rest of 
the dosument, a sase of recogaition. by 
the plaintiff of Mr. Hudson’s tenaney is 
made- out, 

Any resognition by: Matuk Lal whish may 
be inferred from the ressipt of rent 
from Mr. Hudson and the attendanee of 
his gomashix at the time when Exhibit 
K was prepared. will ba of no avail to 
the defendant for at that time Matuk Lal had 
sold the property and the title. had passed 
from him. There is no suggestion or entry 
of any kind on Exhibit K to shew that 
either the plaintiff or any one on hia 
behalf had seen and examined. the dosament. 
The omission of any.entry in the Reoord. 
of Rights. firally published. in 1896 show. 
ing that the Factory had any oosupansy 
right in the 386 bighas odd: 
important feature of the eaze,. showing. that 
during. the:rettlement operations Mr. Hudson 
was: laying no -elaim to oasnpansy right. 
Tt is almost. impossible to. believe that: 
if he had been aware, of any. sush right 


he would. have: neglested to prasa his” 
elaim befora the Sattlement. Authorities. It. 


ia urged that during the settlement 
operations Mr. Hudson, was. naablezto look 
after his interests properly, bat. suraly if 
ths oseupansy right was bslieved to exist 


some of the Faatery ania woald hava’ 


brought the matter to the notios of the 
Sattlament, Offiser or asked Mc, ' Hadson to 
prese. the-elaim, | 


There is. no. witness to show that. 
the plaintiff ever saw Exhibit K, and neither `- 


is at most . 
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. - I must-hold, therefore, -that‘the défendant 

has failed to prove that he holds cesapaney 
°” rights ‘in: the 36 ‘Bighas 7 cottas 11. dhurs 
or that he has been recognised as a ratyaé 
by the landlord, the ‘appeal should acoording: 
ly suseced, 


ZK: 
l Äpyealtaccepted, 


- NAGPUR JUDICIAL aaa 
COURT.. 
Cin Ruviston No 76:B or 1921, 
Marah 1, 1922, < ' 
- “Present:—Mr Prideaux, A. J.C. 
TRIMBAK AND ÄNOTHÈR— APPLICANTS ' 
versus 


| SHEORAM AND-ANOTHER— NOR: APPLICANTS. 

Provincial Insolvency Act (III f 1907), s 16— 
Imsolvent’s property, vesting of, in Court— Duit: for 
recovery of debts barred—Permission of Court when to 
‘be obtained—Proceedings without permission, ultra 
vireg, and not reg’ jiidicata. 


‘Under section 16 of. the Provincial — 
Act of 1908 a Court making the order of ad- 
judication is vested with the whole property of. the 
‘ jrsolvent and‘no ‘creditor to whom the insolvent is 
indebted iw respect-of. any debt, proyable under the 
Insolvénoy Act, has any remedy: against the prop- 
erty ofthe insolvent in respect ‘of the debt, nor 
can he commence any’ suit or other legal pro- 
ceedings except with the leave of the Court and 
55 such ‘terms as the Court may: impose. [p, 942, ol, 
"J 
. The permission ofa Court to sue an insolvent 
under section’ 16 of the Provincial Insolvency 
“Avot; 1907, is contingent ‘to the ‘suit “being 
brought: and “cannot be. . given afterwards-and the 
proceedings started without such perinission are 
— wa and do not constitute res judicata, (p: 242, 
ta : r 


February 1921, 
“No, 14 of 1920. 


‘out of 
‘June 1917 Sheoram Laxman applied to the 
‘Insolveney Court: for being made an in. 
solvent. 


Na * 
t 
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Applieation for revision of the order af 
the Diastriet Judge, Akole, dated the 14th of 
“in “Miseetlaneous Appeal 


Mr, A. V. Khare, for the Avplisants, 
Mr. V., Bose, for the Non-Applisants, 


JUDGMENT,—This is a revision.srising 
insolyensy proseedings. On I6th 


Before that, on 29th May 1917, ha 
and his brother Jairam had transferred a 
half sharé ‘in Survey No, 37 of Mouza 
Bramhi-to one Musammat Moti Begum; the 
remaining bali of the field is said to be 
owned by Sheoram’s eousin one Purpaji. 


. Sheoram was adjudged an insolvent on 10th 
‘November 1917. The present applieants 


held a Small Cause Court deeree dated 
19th April 1917 against Sheoram and on 


` 80th May. 1917 in exesution of the. deerea 


attashed the field. Objestions were raised 


‘to that attashment by Musammot- Moti 


Begum beeause she bought half ‘the field, 


“and Punrnaji kesnusa he said that a. half 


‘belonged -to him. ‘Those objestions were 


‘allowed and the field was released from 


attachment. . Applicants then sued. making 
Sheoram, his brother «Jairam and Parnaji 
and Moti Begum:parties, for a deelaration 
that the ‘field was ‘liable.to be attashed and 


‘gold in exeeution of their Small Cause Court 


deeree against Sheoram, The suit was dis. 


‘missed on 7th Oetober 1919 and ‘the dis- 


missal was confirmed in sppeal and the 


“SAKA waa fixed for disposal . to-day as Sssond 


Appeal No, 182-B of 1920. i 


It has been held in that litigation that — 
the deeree obtained by applieants against 


“Sheoram was nêt. binding on’ Jairam, or 


Puornaii, or on their shares ‘in the field and 


“the sale to Moti Begum by Sheoram and 


Jairam was a bona fidé transaction. On 14th 
August 1919 the applicants applied to the 
Insolvensy Court for the same relief whieh 
they selaimet in the litigation. They~had 
proved their debt in that Court: the Insol- 
veney Coyrt pas held ‘that the desision in 
the regular suit worka as res :udteata - and, 
therefore, the matter sould not be gone ‘into 
in insolvensy proeeedings. “An appeal 


‘againet that deeision having failed the 
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‘present applisation for revision has been 
filed. 


Now it seems to me that under sestion . 


16 of the Peovineial [nsaivenay Ast then in 


forss the Court making the order of ad- — 


judieation is vested withthe whole prorerty 
of the insolvent and no ereditor to whom 
the insolvent is indebted in respast of avy 
debt provable under the Insolvency Aat has 
any remedy against the .property of tho 
insolvent parson in respest of that debt nor 
ean he eommense any suit or, otber legal 
prossedings exeent with the leave of tha 
Court and on sush terms asthe Court may 
impose. 

The adjadieation dates bask to and has 
effect from the 16th Jane 1917 while tha 
date of the plaint in deolaratory suit was 
Gih September 1918, therafo-e, tho prasent 
_applisanta sould not bring that suit exaspt 
with the leave of the Insolyansy Oourt and 
that permission is soatingent to the suit 
basing brought aad ennot be given after. 
warda, That baing ao,. those prosesdinga 
seem to me ulira vires, 

The oase discloses a ourious position, 
Once an objection has basn allowed ib ia 
final. unless a suit is bronght within a year 
under Order XXI, rule 63. The lower 
Court must decide whether the order in the 
objestion ease is good law: was if passed 
before or after the dats the adjadieatian 
goes bask to? Jf passed afterwards the 
effest of the vesting order is alsar; the 
attashing ereditor haa no priority over the 
Official Assignee and the latter is entitled 
-to olaim the attaehed property for tha 
banefit of the attashing and -other oreditors 
of the insolvent. 
order in the objeation ease is good then any 
snit plaintiff sould bring with the permis- 
sion of the Iusolvenoy Court to shallenge it 
is long time-barred, If the order is 
bad the question arises how far had exeou- 
tion got when Sheoram was made bankrupt 
and what steps are now nesessary. The 
anit brought by the plaintiff could not have 
“been brought exsept with the permission 
of the Insolvenoy, Court and the proaesdings 
are void and do not constitute res judscaéa, 
I have to-day in sesond appeal disposed 
of ‘civil suit. I now set aside tho order of 
‘the Courts below and direst that Insolvensy 
Court re take on its file the applisation of 
Jath August 1919 and dispose of it afresh, 
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The eostas here will abide the result. I Gx 
.Pleader’s fees at Rs, 15, 


G, ED.. Anplicaiion allowed, ' 





MADRAS A'GY COURT. 
FULL BENCH: 
Seconp OiViL Apefacs Nos, 267 anp 2 § 
j oF 1915, 
January 27, 922, 

Present: —Sir Waltor Salis Sah wab’, Ke., 
Chief Jastiae, Mr. Justise Oldfield, Me. Justice 
Phillips, Me Justice Davadoas and Mr. 
Justioa Va -katasnbba Rao. 

F. AYYAKKOTIE! alias VENKATA. 
UHALAM PATTAR~Pusinqirr 
No. 2 — APPELLANT 

Versus 
P S. KRISHNA PAITER AND orage:— 
Davenvants Nos 1, 3, 4 anu LEG ab 
Repassenrative oF Derexp ines 
Nos 2 ano 5 any Lean Repesaenvative 
or RES?ONDENE No, 6—Re-:ponogars, 


Malabar Law-—Santhathi Brahmaswom tenures, 
tnalienability of —Alienation— Landlord, right of, to 


_ re-enter, 


Under the Malabar Law in case of Santhathi 
Brahmaswom tenures a landlord’ is notentitled to 
re-enter on alienation by tenants without a special 
clause for re-entry in the deed of lease or a custom to 
that effect. [p. 48, col. l; p 960, col --.] s 

Quzre:—Whether a grant of landas a Santhathi 
Brahmaswom to be held by the grantee “for all time 
without power of surrendering and without being 
dispossessed” is inalienable, [p. 948, col. 1; p 930, 
col. 1] l . 


Second appeals against the revised desrses 


‘of tHe Oourt of the Temporary Subordinate 


Judge, Palghat at Calient, in Appeal Suits 
Nos. 770 and 771 of 1913 respsotively, pre- 


‘ferred against the desrees of the Court of the 


Diatriet Munsif, Alatur, in Original Snits 
Noa, 1/2 and 171 of 1912 respeatively, J 

These second appeals soming on for hearing 
on : 3rd Marah 1920, upon perusing “tle 
grounds of appeal, the judgments and 
deereea of the lower Appellate QGourt and 
the Court of first instanes and the material 


‘papers in the suit and upnn hearing the 


arguments of Messrs. O. Mathavan Nair, 
and K. P. R:makrishna Iyer, for the 
Apogllant in both the seasord‘anneals and 


‘of Mr, T. R, Ramachandra Iyer for Mr, Q, 


* 
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.V, Ananthakrisina Iyer and Mr. P. FT. 
Parameswara Iyer, for the 5th Respon- 
ent in Seeond Appeal No 267 of ll; 
Mr..P. V. Parameswara Iyer, for the 3rd 
Respondent in Second Appeal >o, 268 of 
1918, Mr. S. Ranganatha Iyer, for the Res- 
pondents Nos. 8 to 5 in Sesond Appeal 
No, 267 of 4918, Mr, A. V. K., Krishna 
Menon, for the 7th Respcnient in Sesond 
Appeal 0, 267 of 1918 and for the 5th 
respondent in Seoond Appral No. 26- of 
1918 and of Mr. Ņ. P. Narsimha Iyer, 
for the 2nd Respondent in both the second 
appeals and the Ist respondent in both the 
sesond appeals not appearing in person or by 
Pleader the Court (Oldfield and Seshagiri 
_lyer, 3J.) made the following 


ORDER OF REFERENCE TO A 
FULL BENCH. 

As appears from the language used by the 
learned Judges, the desision in Zamorin Raia 
Avergal of Oaltcut v. Unikat Karn van Samu 
Nair (1). (Sesond Appesl No. 10:9 of 19 7) 
is in sorfliet with that in Achutha Menon v. 
-‘Sankcran Nuir (2). In those eases the tenure 
in quveation was Kuramkari and nothing 
depended on any obligation in gonnestion with 
‘it to perform service. In the present sares 
the tenure is Sarthatbi Brahmaswom, but it 
ig admitted by ‘Mr. Machavan Nair that‘ in 
them also there isn» question of servioe and 


that the incidents of the Karamkari tenure ' 


will be applieable. -In these sirsenmstareer, 


we think it neeersary to have the ao: flot ` 


between tbe two decisions above referred to 
rosolved; and we, therefore, refer to a Full 
Bepob the question whether laud held on the 
Karawkari or Santhathi Brahmaswom. tenure 
is diable to forfeiture on alienation, 


‘These seeond appeals soming on for hesr. 
ing in pursvanes of the above Order.of Refer- 

, enee toa Fall Bensh before Sir Jchn Wallis, 
. Ohief Justice, Mr. -Justise Abdur Rahim, 
Mr. Justice Oldfield,- Mr. Justice Ooutts- 
Trotter and Mr- Justice Seshagiri Iyer on 
‘8th November 1920, and before Sir John 
Wallis, Obief Justice, Mr, Justioe Abdur 
_ Rahim, Mr, Justice Oldfield, Mr. Justices 


(1) 65 ers Cas. 380; 88 M. L. J. 275; 27 M. L, T. 
lih 15L W 64 

(2) 12 Ind Cas. 1007; 36 M. 380; 22 M. I, Je 118; 
40 M, L. T, 52l; (1911) 2 M, W, N, 629, 


Sadasiva Iyer and Mr. Juatioa Conttr-Trotter 
on i5th November 1920, and the sesond 
appesis having stood over toreconeideration 
titl 18th January 1921, the Court (Sir Juha 
Walls, O, J., O1dfeld, Sadasiva Iyer and 
Contts. Trotter, JJ.) delivered the 
following 
JUDGMENT, 

Wau, O. J.—Spesking for myself, I 
do not as at present advi-ed, differ from 
the judgment prepared by Sadasiva Iyer, J., 
but in view of the importanas of this 
question, the sonflist batwean Achutha Menon 
y. Sankaran Nair (2) and Zamorin Raa 
‘Avergal of Qalicut v. Unikat Karnavas Nang 
Nair (1) and the fast that the membars 
of the Bensh are not in agresment on all 
points, I think that it will be better before 
disposing finally of tha reference to oall for 
a finding from the Subordinate Court as to 
whether in 1259 and 1267, the dates mens 
tioned in the revised jadgment of the Sabor. 
dinate Judge, lands granted on the tenures 
known as Santhathi Brabmaswom and Adi. 

mayavana were inalienable as between the 
grantor and the grantee; and, if sc, whether 
on alienation by the grantee, the grantor was 
entitled to resume the lands and re-enter, 
Fresh evidense may be taken. The finding 
-will ba aubmitted by the Subordinate 
. Judge of Ottappalam within 6 monthe, and 
“10 days will be allowed £ r filing dbjeetions, 
Mr. Justioss Abdur Ruh m who has left 
“the Oourt soneurred in these questions, 
OLLFIELD, J.—I ogree with the terms of 
‘the reference proposed and reserve further 
‘observations, 

Coutts Troiter, J.—I agree and, like 
Oldfield, J., wish to reserve any expression of 
opinion at present, l 

Sapasiva ysg, J.—The question before 
the Full Bensh ir, whether land held on the 
Karamkari or the Santhathi Brahmaswom 
tenure is liable to forfeiture and resumption 


-on alienation by the tenant. 


Toe referring order shows that Mr. 
Madhavan ,N&ir for the appellant admitted 
(and properly admitted) that a lessee holding 
landa either under the Karamkari tenure or 
under the Santhathi Brahmaswom tenure is 
under ng obligation to perform any serviee to 


his landlord. 


To avoid sonfusion, I would here remark . 
that the question before us has very little to 
do with the incidents of servieo tenuros, 


; H- 


- Dih 
AYYAKKUTİI Y, ERISHNA PATTER, 


Servies tenures, (that-is, involving perfdrni- 
anso of ‘future ‘serviee) sonnested with 
dnjoyment ef lands ‘are usually of two 
kinde: (1) where ‘the ineome of the 
land enjoyed is intended to be the emolument 
ofthe service and the land is enjoyed by 
the servant merely in order that the income 
thereof might be reseived by him as emolu- 
ments; (2) where the lands themselves 
have been.granted to be owned by the tenant, 
tha tenant being merely obliged to perform 
some cerviee by himself or by a deputy, 
+the-insome being enjoyed by the grantee in 
his status as owner thereof. The desisions 
dealing- with the question of the distinetion 
between: these two elasses of servies tenures 
are, inmy opinion, irrelevant for the decision 
ofthis sase. The decision in 29 Travencsors 
Law „Reports 25, quoted by Mr. Anantha- 
krishna Iyer, related toa permanent tenure 
burdened with an obligation of celam servise 
in-a temple onse a month, that servise being 
-one for the porformanos of whieh proper and 
adequate. provision sould be made through a 
deputy. That ease and similar eases whieh 
-held ‘that lands held on serviee tenure of 
that kind are alienable the alienee being. 
merely bound to make provision for the per- 
formanes of the servies, are not belpful for 
the desision of the question before us. The 
aso in Durgadut Singh v, Rameshwar Singh(3), 
quoted:for the respondent, has: also no relee, 
yansy as it related to the alienability of land 
granted for the mainteranee (on Babusna 
-grant) of a junior male member and) his 
.deseendants in a Raj family, the lands having 
been granted with the tncidents of an impartible 
tenure and there being no incident of inalien- 
ability attached to impartible tenures cacept by 
statute law sn some provinces. 


I have had the advantage of studying the 
valnable opinion prepared in this sase by 
Mr. Justice Seshagiri Iyer and I might at 
onse state that I respectfully agree through- 
out with tbat opinion. As the question, how- 
sover, is of far reaching importanse, I might 
-be permitted to add some thing in my 
-own language, though I understand that 


f n — 2 a 

4 Ind. Cas. 2; 36 0,848; 180. W. N. 1018; 
_ Bb, 7.68; 19 M. L. ‘J. 567; 10 O. L. J. 288; 
6A. L.J; 847; 11 Bom. I» R. 901; 36 T A- 176 
(P, Ca a ea & 2. e eee SS 
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‘that opinion might -be-abtashod to.the report 
of this anae,” ae — 3 

The historical tradition is that the Nam- 
badri Brahmins had the Jenm or birth-righf 
in the ownership of the soil of tha whole of 
the Malabar lands, the tradition being that 
the eountry itself was orsated-for the Brab- 
mins. The land. ravenus given to the Roler 
was oonsidered merely as remuneration:given 
by the Jenm (or birth-right) owners of the 
land for the protestion afforded by him; it 
was a "Kavali” or “protestion” tax, ` The 
Rijahs of Malabar, (tha Zsmorin ‘having 
been at one tims their ehief) and mambars 
of royal families (many of ‘them basing 
Staneas) had Jemmam rightsin what ara ealled 
“Oherikal’” lands, The Davastanams were. 
granted Jenmam rights in Dawswom lands, 
The Rajahkkanmar (Ruling Prinses) had the 
right to requira military assiatanes and eon- 
tributions for military nesassities from 
the two other elasses of Jenmies, tze, Nam: 
buries. and Dewaswoms, We might.taks if 
that these three above mentioned persons 
and institutions were the only three alasses 
of landlords who were for a long ‘time 


.aonsidered to be entitled to be Jenmies 


or owners in fee simple of lands in 
Malabar. Ordinary Nair families: were 
attached to one or other members of the 
three elasses of Janmies and looked upon 


‘them as their Fendal-Liegs Lords. : A Jenmi 
. sven when in distress would pot part with 


the entire ownership in any of his Jenmam 


“Janda and he always resorted to Kanom and 


other expadients and desperately alung to the 
last shadow of. his Janmam rights.: . 

Putting aside, then, the tenure of a person 
who had besn granted lands out of a portion 
of whose insoms provision sonid be proparly 
made for the performanse of poeriodisal 


_serviees (espesially-temple services) ‘through 
deputies, the ineident of inslienability and 


the right ofthe landlord to forfeit and to, 
resume on slienation wera attashed. to the 
‘other permanent tenures in Malabar ereated 
.by Jenmiss on favourable rents: (usually 
very favourable rents) according. to : the 
opinion of all the authorities who haya. eon.-- 
‘sidered the matter. The Sadar Court same 


. . tothatsonclusion after two years’ enquiry” 


in 1856 and the Ooshin and Travaneore 
Mannals state the same. <Mr- Justices‘ Bondon 
and Mr. Justices Sundara.Aiyar’ whose know- 
ledge of Malabar tenures was profonnd werg ` 
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of: the::‘same opinion- in Achutha Menon v, landlord rastraining the losses. from alionat ° 
Sankaran- Nadr (2), The laboured attempt of' ing the lease-right on pain of forfeiture and 
Mr: Anantakrishna -Aiyar to argue that the: resumption, I do not, therefore, see anything 
decision in Achutha Menon v. Sansaran Natr(2) against publia policy or anything unreasonable 
was* based on the express terme uf the parti-- in the sondition attashed to thèse ancient 
sular dosument of laase failed in my opinion, tenures granted permanently asa matter of 
the terms prohibiting alienation relied upon favour by the landlord (who was usually the 
being merely the statement by- way. of ex- manager of an Illom, a Kovilagam or a 
sestive caution of what was already involved : Davasvam with limited powers of alienation) 
in the name and nature of the créated tenure, the sondition, namaly, that no alienation j 
The inaident of inalienability. and liability to should be made by the lessea on penalty of 
forfeiture on- alienation with thb right of: forfeitare and reversion to the landlord. 
re-entry in the landlord ate attached to these These grants, thoagh against the pecaniary 
tenures, not- by usage. (whigh ‘implies the interests of the grantor, whether Stanom or 
gradual growth as the result of “eonveniensa Devaavam or Karnayan ani [llom, have been 
or- practios in mereantile and similar trans. resognised by Courts, [Sse Mana Vikraman, 
actions, the growth being spread over a Rajah of Oalicut v, Suniaran Patter (4)] 
long. period of time, or being eonfined to bsoauss they were eustomary and they 
partioular trades or losalities or families or aided to the dizvity of the family or’ 
institutions): bat by the immemorial law. of Davaswom or Stanom, and also 
Malabar, a law more analogous to the bseansa there was this right reserved of 
immemorial Maromakkathayam Law pre resumption: on alienation or on failure of 
vailing in the west soast, inthe matter of heirs in the grantee’s family, and henses there 
iaheritance and sueseasion, than to mersantila was a chanee of revision to the grantor’s 
and other usages or to ordinary sustomary Illomcr Davasvamor Kavilagam The Courts 
law. Suoh liw may, cf course, ba also ealled have, therefore, allowed sugh onerous tenures 
eustom or eastomory law. It may be- that- of a permanent sharaster to ba ersatel by 
the word “usage” is also not wholly inappro- Uloms, Sthanis and by Daeavasvams so as to ‘ 
priate but L should like the latter word to ba be binding woo susseoding Karnavans, 
eonfined to prastioas whieh the parties in Urallers and Staness, To hold that the 
sortain partiaular plaeas or engaged in above ancient law governing these tenures ° 
partieular trades or business. are presumed prohibiting alieaation on pain of forfeiture 
té-have in view when entering. inta eartain- and reversion has been abrogated by enstom : 
‘elasses of sontrasts.and with reference. tọ- of usage would raqsira, ia my opinion, proof * 
whisb the terms of anah olasses of sontrasts: of an almost sonslasive sharaster extending ' 
have to be aséértained and to the usages: over several deoadvs-aud assepted as law by- 
governing thé.auesession to the trustesship : the landlord and [ am vary doubtfal whether - 
of pertisalar losal temples or losal Matts or s30) a easton, evea tf, sould ba provad, 
governing particular families-and: so on, and inv Iving ds it does injury to the rights of 
not to: fairly widespread rules governing religious trusts like Davasvams, ‘would be: 
tanures and: legal rights with -referenaa to - legaily valid. The law applisabla to these 
which well-known and defined nomeuslaturea  aneient tenures san, of-coarse, ba changed by - 
have been immemoriaily employed. Ts all- Statue. Lf it could be shanged -by- the 
perpetual leases of the- lands now under eon- growth and establishment of a sontrary~ 
sideration, namely, -Anubtavam, Adimaya-- sustom, the establishment of that sustom : 
vána, Santhathi’ Brahmasam and -Karan-- should not be treated as proved exeept on. 
kati wer attashed these eonditions against - vary srnstusive ewidensa, . Courts usually - 
alienation, the. dignity and status-of the - hol iing that evidense to establish an alleged. : 
grantee and ‘his family cr: the dignity: and. . naw enstom soatrary to what has been 
status of the grantor and bis family (or both) rasognised as an old established. eustom 
having been sonsidered.to. be-olosely. wound-up- should bs mush mora sogent than even the - 
with sush eonditions, Sestion 10 of the Trans. ; 3 : i 
fer of. Property .Aot. allo wsi landlord-who has - 

leased- big property, evan fora term of years, - (4) 4 M. 148; 6 Ind. dur, 185; 1 Ind, Dec. (xa) ` 
$o incest a-conditicd for the bonot- of the : 98% - 3 
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proof -eccusidered usually neeessary to estab- 
lish a eustom ecntrary to general law. That 
there is go Statute ehanging the law of 
of these tenures is admitted. As regarda the 
ereation of a enbeequent contrary eusefcmary 
law, {here ia nothing except the opinion of 
the Bench which desided Zamorin Raja Avergel 
of Oalicut v.. Unikat Kernavan Samu Nair 
(1) ard the evidence adduced in that case, 
But in that ease the learned Judges held, net 
fiat the oldlawattachirg well known incidents 
to these tenures had been shanged by sub- 
sequent evstom, but that there never was 
apy Jaw or onatom attasbing such insidents 
to these tenures, Tn expressing that opinion, 
they (if I may ssy so with great respest) 
not only went against the law till then 


settled, but sven against the opinion of tbe- 


Judge of the lower Court (in that oase) who 
held that till 1896 the sustcm (or what I 
weuld rather esll tke law) attaching tke 
inaident of inalienability was olearly estab- 
lished and did prevail. As regards eases 
of alienation after 1£96, the lower Appellete 
Court in that ease caid that subsequent to 
that year, in a particular area called Man- 
halor Cherkakal there haye been a nomber 
of instacees of alienstions “ evidences the 
growth of a usage whieh has <ffested a 
breash in the wall of sustom and that, so far 
as this Cherakkal is concerned, one of the 
Prime requisities of custom, its ocntinuity 
‘and soneordanee, is not established in this 
sase by ‘the plaintif,” In faot, the Subor- 
dinate Jndge’s view was thetthere was a 
sustom but it had “fallen into desuetude ” 
after 1£96 and that there have been inroads 
into that eustom so as to shake its eon- 
tinuity and uniformity and that the proeess 
is going on.” ; 
The learned Judges who desided Zamcrin 
Raja Atergal of Oulicut y. Unikat Karnavan 
Samu Noir (1) threw the orus of proving 
the sustom of inalienability even before 1896 
on the landlord and, in my opinior, with the 
greatest reepest, they were in error in doing 
so, So far as "uss ge” after 1896 is concerned, 
the fast that many lands held*on aneh tenures 
have been alienated after that date and that 
in some eases the landlord aceepted rents from 
the aliences (it may have been on payment of a 
sonsideration for buoh resognition) oannot be 
aseopted as proving a valid sustom superseding 
the aneient law without further and osogent 


4 


proof that the landlords had notice of the 
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alienations and aecepted the position that. 


aush alienaticn did not give them the legal 
right toresume the lande. Without proving 
euch a consoicueneess on the part of the land- 


lords ihat the immemoriel law had been - 


supereeded by a rewly established custom 
mere evidence cf alienations by tenants is of 
very little valve, I find, on going through tbe 
printed parers in that ease, that two important 
witnesses therein, ramely, one Mr. T, V. Ven- 
kateswara Aiyar, a praatisting Vakil of 40 
years standing, and one Mr, Kalu . Eradi, also 
posserrir g very great experiense,gave evidence 
that in their Opinion the old immemorial law 
of inalienability persisted upto the date of 
their giving, evidence, That the Jermi 
Jandlord’s rights have been attempted to be 
enercached upon during two or three decades 
past by ajl kinds of tenure-holders uncer 
them is well known, but aueb attempts cannot 
be said to Lave established a new sustom 
changing the old law as regarda the tenures 
in question. The rather sustained attempt on 
the part cf all kinds of tenants during 20 or 25 
years past may have been. partly the natoral 
rerult of the oppressive sonduet of mary 


‘Malabar Jenmies inthe matter of the grant 


of Meleharibs over the heads of tenants of 


long standing, and it was probably also due. 


to the change of general attitude on the 
part of terants towards Jenmies, an attitude 
whieh was formerly (even in the oase of 
Kanam tenants) that of a soajal inferior to an 
askowledged sosial superior, but is no longer 
ao in most osses, a fairly large proportion 
of Kanamdars a1d other tenure-holdera and 
assignees from sneh tenure-holders being in 
resent times recruited from influential legal 
prastitioners, Government servants and 
business men who of eourse sannot look:upon 


themselves as holding a position of undue ; 


dependense on their landlords in the- 
matter of dealings with the land held by them, 
In a resent Privy Couneil oase Rao & tshoré 
Singh y Musammat Gahenabat (d) the Judi 
sial, Oommissioner's Court‘had beld,as regards 


an old family onstom of inheritanes varying . 
from the ordinary Hindu Law (whieh eustom - 


stands on a Gistinetly inferior position to 
the custom of inalienability of the tenures 
under eonsideraticn) that that family sustom 


(6) 58 Ind. Cas 680; 12 L, W 739; 15 N. L. R. 


176; STM. Ly J. 662; 17 A. L. J. 1077; 26 MU. T, 
494; E U. Py L. E. (P, C.) 94; 119 O0) -M, W, N82 : 
24 0. WN 601; 22 Bom, L, R. 507 {P, Qh: ; 
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though onse existing and operative had 
seasel to bə ago, either beeaise the 
primitive ecniition out of whish ib norang 


“had eassed to exist and, ‘therefore. cossat ratis 


cessat < lex,” or bsaauss owing to the 
improvement in edasation and the spread of 
sosialistia opinion sonsequent thereon, the 
enstom has bsen so gradually but steadily 
and persistently ensroashed upon that it has, 
a3 it were, been eaten away and has saased 
to be observed or applied..,...” Bat their 
Lordships of the Privy Oounail observa (paga 
710*) that “where 8 sustom has up to quite 
rasant times outlived ‘the *erndition of 
thiags whish gawa it birth’ the prinsiole 
embodied in the expression. cessat ratio 
cassat lee does not apoly. "The Jadisial 
Oommissicner’s Court, had further observad 
that “the advanea of sosialism in the family 
das to edus:tion and the evansassence of 
all real authority in tie haad” and the 
assarticn of a right on the part of a younger 
mambar of the family to what usad to ba 
granted tohim ‘as a fayonr ” might shange 
the family eastom of inheritanse long prevail: 
ing, Taere Lordships say, as regards the 
above reasoning,— It is unnesessary for their 
Lordships to determine whether this reasoning 
would be sound as applied to any case,” 
thus ‘indieating grave doubts as to the 
soundnass of such reasoning. The family 
custom in that sasa was a matter of a few 
senturies whereas the law of the tenures in 
this ease is one whieh had prevailed for at 
least ten senturiss before the date (1896) 
referred to in the judgment in Zimorin 
Raa dvergal of Oaliout v, Unikat Karnavan 
Samu Nair (1), Their Lordships of the 
Privy Counsil, while indieating the trend 
of their opinion, desided an the faste of 
that wase that the old family austom had nob 
been shanged notwithstanding that in Janu- 
ary 18.5 the members of the family 
inslading the head of the family had 
acted in a manner whieh oontravened the 
family custom and that the junior members 
in the family for several generations had 
enjoyed properties and other sllowansas 
independently of: the head of the family 
to whish they respeotively belonged and 
notwithstanding: that the Government 
had: made settlemants in 186) with tha 
head of the family and a junior member 
whieh puroanrtad ta — whish 
Tepage of 18 E, Wi Ed] —— 
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eannot ba olaimined aserrding to the 
family oustom, If the  transastion, 
dating about 69 years beforg the suit 
was filed, sontravyening the family sustom 
sould not be held to destroy that sustom. I 
think it follows. a forttors: that a general 
territorial sustom whish remained in forse 
for several osnturies eould not hava been 
abrozated on the date this suit was brought. 
The defendant’s written statementsin the 
present suit donot admit the existense of 
the anatom at any time and itaabrogation by 
a aoutrary sustom whish has invariably pre- 
vailed afterwards bat deny vagaely that the 
tenures are inalienable { would, therefora, 
anewer the referenss (following Mr. Justies 
Sishagiri fyer’s opinion) that landa held 
under the Karankari or Sauthathi Beahma- 
swam tenure ara lable to be forfeited on 
alienation if no valid aontrast to the soatrary 
binding on the grantor or hia sussagsora is 
established, and that the lands held thera- 
undar san bs rerumad by the grantor or his 
snese3sors and re entered upon the alienation 
by the tenant without the landlords’ sonsent. 
— n anana anna anana 

In somplianca with the order santained 
in the ahve judgment the Sabordiaate 
Judga of Ostapalam submitted. the following 

FINDING,—These appeals have been 
remitted to this Court by their Lordships of 
the Fall Bansh for a fiading on the following 
igsne :— 

“Whether in 1859 and 1867, the dates 
menéioned in the revised judgment of tha 
Subordinate Judge (in revised Appsal Saita 
Nos. 770 and 771 of 1913 on tha file of the 
Oourt of the Temporary Subordinate Jadge 
of Palghat at Caliout), lands granted on the 
tenures known as ‘Santhathi Brahbmaswom 
and Adimayavana’ were inalienable as between 
the grantor and the grantee, and, if so, 
whether on alienation by the grantesa the 
grantor was entitled to resume the lands and 
reeenter P ” 

$ 5 $ * * e x 

30. I would return an affirmative finding 
on bath parts%f the isgue, 

These Sasond Avpeals same on for hearing 
on the 25th and 26th Jannary 1922 

Mr. Ks Srinwasa ‘Iyengar, (with 
him Mesara. A. Krishiaswamy Iys, T, 8. 
Narayana lyer and K, P, Bamahrishng 
Iyer), for the Appellants. 
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Mr. O. V. Ananthakrishna Iyer, (with 
him Messrs. S, Rangaradhtyar, N. F, 
Narassmhotyer, A. V. K. Krishna Menon, 


A.. Vasudeem Menon, N., R. Besha Aityar), 
for the Respondente, 


OPINION, 

Sonwase, O, J.—This:is a case of import» 
ange: and of some. diffisalty. It has. been 
very: fully and ably argued. before us and, 
I. think; we are in a. position to give our 
judgment: without reserving it further, 


The. matter bas bean referred to the 
Fall. Banoh by reason of a differenss of 
opinion among the Judges who had to 
eonsider the same- matter before. In the 
sase in Achutha Menon Vv. Sankaran Nair 
(2) Beneon and. Sundara lyer, JJ., took 
the view. that in boldirga of the nature 
in question in this oase. there was no 
right. of alienation and that on alienation 
the landlord hada right to-re-snter. The 
wording of the dosument in that essa 
differs from. the wording in this ease. in 
that it .expressly forbids alienation, but 
the judgment does not go on that ground 
alone but also on the ground that aliena- 
tion. necessarily. involves a right on the. 
part of the land] -rd to re-enter., The other 
ease. is Zamorin;Rasa.,Arergal of Calicut y. 
Dna kat Karnacan Samu Nair (1). That, 
matter same. before Ayling and Krishnan, JJ., 
and’ was sent biek by ‘them for furt} er 
enquiry 88 to the alleged eustcm. After 
further erqairy it was held by them that 
such grants did not involve forfeiture on 
alienation, In that ease the grant was 
of a somewhat different charaster and of a 
"more recent date. 
< “The question to be desided in this ease 
ja, whether a grant of land as a Santhathi 
Biahmasam to be held by the grantee 
“for alltime without power of surrender. 
ing and. vitbout being disporsssred”, or 
possibly “without vacating’ instead 

"without power.. of surrendering” is'inalien-` 
able, and, if ivaliecable, whether there 
ig a right-of re-entry inethe landlord. on 
alienation. The question whether “sueh'a 
grant ia alienable or not isone. whish it 
is’ uppeseasary for us to deeide, if we come 
to. the donslnsicn that on alienation the 
landlord thas not the, remedy of re-entry. 
béeaute in tbis sase.the question is, whetber 
gle tenant having made the alienation the 
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landlord aan re-enter; I am not. prepared 
myself to say on the materials at:. present 
before. ua whether: alienation is or is- not 
forbidden. by the grant or by eustom. ° 
The question whether.it is forbidden py. 
the grant turns on the translation. of 
words: whiah might mean ‘without power: 
of surrendering’ and might: also _ mean 
“without vacating.” Whether there-is a 
eustom in regard to sush grants against: 
alienation. ie a diffisnlt- question and there: 
is undoubtedly svidenss before: the Court 
that such a onstom oxists.. Waether, that 
evidense is soffisient is q different matter 
on whish I do not desire to express: 
an opinion, It bas. also been pressed npon) 
us that, if thére is sueh a -oustom, it iss 
a anatom whioh has tesome . part of the 
common law of Malabar and as anuah is: 
fixed and sannot be altered by any means: 
except Statute. Iam not prepared to azsent 
to that propcsitios and I think that it is. 
a matter whish. would require very sareful, 
sonsideration. Bat in the view that I- 


take of this ease it is not nesessary to; 


express a definite: opinion on-that point. 

This matter. eames before this- Court; 
and was. referred bask to the Subordinate: 
Judge to ascertain. whether this - alleged. 
sustom against alienability andi ‘io favour; 
of forfeiture on alienation existed-or not. 
and we have his report. before us. He, 
has found that at the date of this grant, 
4, 6, 1&6, there was a onstom against: 
alienation and a sustom in fayour of the; 
landlord’s power of re entry- upon alienation, 
This is.a question of mixed law and- faot, As 


“ far as the fasts are eonserned, I think we- are, 


bound by. his finding of fast. provided, ofi 
eourse, there was some evideros tn support, 
that finding; bug ~bether, taking. éhosa; 
facts as found by kim,- they amonnt to; 
sufficient evidenee of sustom is a. question: 
of law,—a question on whish it is open. 
to us to review: his desision sand. to egs, 
press, our own views. The fasts as found, 
by him are very fully set ont in, his, 
findings and. report and his desision is, 
based on two lines. cf evidence; first,. the: 
written evidenss. from. bock- in the nature.- 
of text booke, reports and eo on; the other,.. 
the oral testimony . given. before him: 
Taking , frat. the text-books and other; 
documentary.: evidenas. -om whioh it is clear, 
he mainly bases bis :wiew, these books on 
à : 
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- examination -do not in my ‘view show that 
‘af any tims if way part- of the eommon 
“|aw-of Malabar that -a landlord was en- 
. titled . to forfeitare of sash a grant -as 
this on alienation by ‘the tenant. Rolianse 
“was: mainly plased on the raports of pro: 
-eeedings of the Sadder .Court whish are 
added’ as an -Appendix to thes notes on 
.the draft of the Bill relating to Malabar 
-Land Tenures by Sir Charles Turner, Chief 
Jasties of this Court, published.in 18855. 
“The report of the proseedings of the Sudder 
-Court referring- ta tenures ofthis deserip- 
‘tion states’ that . they are inalienable. It 
‘is nob stated in very elear language 
and as ‘regards one partieular “kind -the 
statament is only sontained as ‘a side note, 
‘but the Sudder Oourt' Prossedings do -not 
atate that there -was any. right of re-entry 
-on alienation. Sir Gharles Turner. himself 
in his.report in dealing with the. parti- 
„nlar tenure here in dispute dosen ‘not 
‘even set out the ‘law -against alienation 
though it would look on an examination 
of hia report that ‘this is only a ‘ase -of 
chis ‘having .omitted to‘ mention it, ‘bot 
there is not one word in his report as 
regards any right'of reentry. The next 
dosnment we ‘are :referred to, and whioh 
‘is earlier in’ date, is Mr, Graeme’s Glossary 
whieh on examination elearly shows nothing 
of that kind. Wa are ‘then referred -to 
the works of Mr. Wigram and Me, Moore, 
-These gentlemen wera both Judges in 
‘Malabar and ‘had ample -opoortauity of 
‘knowing what the auaiom was and what 
the prastise was in Malabar at about the 
‘game time as Sir Charles Tarner was 
making his report, and it is a very ‘re- 
markable thing, if the oustom alleged in 
this oase really did exiat, that neither of 
these gentlemen seema to have heard of 
it, “for :both state that this “kind of tenure 
is,inalienable, and -both suggest that if 
tha : smatter same: before: the Oourt-it would 
very,possibly -refuse to ‘hold -that -tha 
grant was resumble. I refer partisularly 
to.a passage at page 1-43:0£' Mr- Wigram’s 
book, Hə .saya;—' ‘There -is a -singalar 
absense iof -judioial «authority in-respest of 
these. grants, and it is doabtfal-how-far in 
the. -present day the Oourts wonld -resogaise 
“he.graator’a. power of-resnmption” That 
teems-to be-dealing with the power of resa mp 
ion on ‘failace of heirs in ‘the .grantes’s 
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family whieh he'had mantioned above and 
does not seem ta refer toa supapsed power 


-of re entry on breash of the sondition against 


alienation. It is remarkable, in my view, 
that these two writers shoald hava been 


‘silent on a matter so important if it was 


so eertain as to besome a part of the law 
Next, there is a statement in 
the Qoshin Manual whieh is a more resent 
publisation, that in Cochin, where we -are 
told that the tenure is thea same as in 
Malabar, there is a oustom against alienation 
and for forfeiture on alienation, We do 
not think that this isa statement whioh 
‘we ean ast upon'in arriving at a-sonelusion 
whether anush an alleged oanstom exists in 
Malabar, The result is that, in my view, 
the -dosnmentary evidenes of the kind I 
have-indisated; far from supporting the.alleg- 
ed ‘custom, sontains nothing whieh ear be 
regarded ‘as any evidenee of.its existenes, 
Passing tothe verbal evidenes and assapt- 
ing the view of ‘the Subordinate Judge of ‘the 
aosuraey of the. testimony of the two 
learned Vakil -who appeared as witnesses 
before him, in my judzment that testimony 
does not provide nearly suffisient fasts on 
whieh to aay that thera is a dafinits settled 
eustom to the effəst sontended for. They 
only gave their opinions, and for purposes of 
opinion we bave apparently before us as mush 
material as they had except sush resollec- 
tion as they had of easis whieh they had 
bsen econeated with. Their opinions are 
quite slearly based for the most part on 
the same dosamentry evidensa ag we hava 
jast been sonsidsering sod whish, in my 
view, does not sontain the statements as to 
the oustom whieh the witnesses thought it 
contained. The rest of their evidenee is 
their resolleation of eases in whieh they 
had bssnengaged. I eannot think that the 
Saobordinate Judge-atiashad ‘great importanea 
to this part oftheir evidense beasuse they 
were -dealing with- cases: whieh -would -be on 
resord and whisbh the properway to prove 
would be by préduction-of ‘the -resords and 
not by-mera statements ‘of: the V-akil engaged 
in the oase. to the:effeet: that-he ramembered 
a gase in whieh he had:been engaged in which 
there was -sush eand -sush a thing desided. 
A searah haa been made'and no one has‘been 
abla to. produes any resord of s-ease whish has 
desided -ihis .point. Wa- arae -nnable--to 
say, for we have nct befora us the resorda of 
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those eases, whether the faota of those eases 
were the same as the fasts in tbis oase; we 
do not krfow what evidence was given of 
austom in those eases and what the grounds 
of desision in those cases were ; and if those 
eases did deside any thing of the kind that in 
itself would not be sush evidenee of sustom 
as would ba enongh to establish a definite 
austom within the meaning of reeognised 
rales, 

‘Therefore, I hava eome to the esonslasion 
that neither-in the written evidense nor 
‘In the oral evidenee was there enough 
to establish a eustom in favour of a right 
of re-entry of a landlord of sneh tenure 
on slienation by the tenant, 

OLDFIELD, J.—~—I agree, T 
Pairs, J.—I agree and add that I am 
not now expressing apy opinion on tle other 
‘question whieh was referred to theSubordinate 
Judge, vie, the question as toalienabiliiy. 
Devaposs, J.—1 agree. 
Verkarasopsa Rud, J.-I agree. 
M, 0. P. Order accordingly. 
dJ. P, 


OUDH JUDICIAL COMMISSIONER'S 
OOURT. 
Sxooxp Oivtu Apprau No, 134 or 1920. 
- ~ September 13, : 920. 
Fresent:—Mr, Lindsay, J. O. 

RAM CHHATEAR AND ANOTAE8— 
 Deresvanta ‘Nos, L ARD 2—Aereccants 
Na a, versus 
+ RAM LAL PLAINTIFF ~R EAPONDENT. 

' Hindu Law—Alienation by father—Son's pious 
pdligation—Alienation invalid—Sons, whether bound 
Mortgage by jather— Legal- necessity, proof of, to 
bind sons— Simple obligation against sons—Limitation, 
‘starting point Of _ . : — 
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_A transfer by a Hindu father which is admitted. 
ly invalid in its inception, carnot become valid 
on the death of the father and he enforced 


‘against the song merely on the ground of’ their 


pious duty under the Hindn -aw to discharge bheir 
father’s debt [p HA, col '] i 
“In the case of a mortgage made bya Pindu 
father, the son is not liable forthe debt on the 
death of the father in the abse.ce of proof of 
necessity. The remedy of the creditor on the basis 
of the son’s pious dury is not con-extensive with 
a ae on foot of a binding security. [p. 951, 
col, 2 

A euit against the sons on the simple obligation 
ereated by a bond executed by their father must 


_be brought within six years from the date of the 


bond and limitation against the sons does not begin 
to run from the dae cf the fa. her's death. [p 962, 
col. | 


Muhammad Bagar Ali Khan v Hazari Lal. 52 Ind. 
Cas O- + O L 4. 997atp 20%, dis-ented from. - 
` Chandrađeo Singh v Mata Prasad, L Ind. Cas. 
49 31A 176 RA L.J, 292, followed i 

The pious obligation resting upon the sons to 
discharge their father's debt does not extend to 
the payment of time-barred debts. |p 9°2, col. 1.] 

Appeal against a desree of the Subordi- 
pate Judge, Gonda, dated the 25th F-bruary 
1920, sonfirmirg that ofthe. Mansif, Utraula, 
dated the 17th Desember 4:919, 

. Mr, Sisheshwar Nath Srivastava, for the 
Appellants, 
Mr, Aditya Prasad, for the Respondent. 

JUDGMENT.—This appeal has arisen 
out of a suit to enforce a mortgage, whieh 
was executed on the 14th of May 1£07, 
by one Jokhan, who is now dead and is 
represented by his sons, Ram Obhattar 
and Bholai, who are the appellants in this 
ease. The term of the mortgage was two 
years and the debt besame payable on the 


(14th of Mey 1909. The plaintiff in whose 


fayour the mortgage was made asked for 
a deeree for sale of the mortgaged pre perty. : 

Jt is admitted that the plaintiff bad not 
pleaded .in this ease that there was any 
legal necessity for {the mortgage.’ It is 
also an admitted fast that the sons who 
soutested the suit, did not put forward 
any plea to the effest that tbe debts have 
been iosurred for unlawful or immorak 
purooses, f 

B sth the Courts balow have desreed 
the slaim and direeted the mortgaged prop. 
erty to te sli. They relied upon a 
proposition which is, laid down iu a Beneh 
roling of this Ccurt reported in. 6 Ondh 
Law Journal p. 247 [Mokammad Bagar 
Ali Rhon v. Hazari Lal (1).] There can be 


_. (1).62 Ind, Cas, 103; 6 O. L. J: 207.06 p, 808) -° 
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no- doubt that the distum upon whieh both 
the Oourts below have ralisd justified the 
‘passing of tha dearas; but if has been 
‘argued bafora ma that as a matter of law 
the proorsition laid down by he Bans. 
is-erronaonus, 

“If this statement: of the law a9 laid 
down by tha Beueh were not, as I find 
it to be, obiter dictum, I should hava 
‘been obliged to refer: this sang for om- 
Bideration to a Bansh. ` Bat a raference 
to the revort showa that, for the purposes 
of. desidirg the ossa whish ‘was batare the 
Bensh, there was {no nesessity for the 
learned Judges to lay down the proposition. 
I am, therefore, free to disregard it if I 
disagrea with them as I do, The judg, 
‘ment in question ‘purports to enntain 
an expositinn of the judgmant of their Lord. 
ships of the Privy Oonneil in the well 
known ease of Sahu Ram Jhandri vy. Bhup 
Singh (2). : 

The partianlar MAN pin whieh 
the lower Courts have relied is to be fonnd 
at paga 306 of the raport in Volume 6 of 
the Oudh Law Journal and is stated as 
followr:— 

"2, A transfer by a father although’ 
priginally. inyalid under the vrinciples stated 
in paragraph 1 ia given effoet to against 
the sons on the death of the father pro- 
vided that the transfer was to dissharge 
or seaure a dobt not for immoral purpases, 
owing to the pious obligation of tha sebna 
to disehargs aneh a debt of their father.” 

Ib seems that tha learned Jadges held 
that this is a proposition whieh oan legi- 
tifantely be derived from the judgment of 
the Privy Counsil, in the ease just referred 
to, With this I am unable to agree. 
: There is nothing in tha judgement of their 
Lordships whish either direatly or indireatly 
supports this proposition. On the esontrary 
it appears to me thattheir Lordships wera 
of opinion that eush a msrtgage sould 
not be enforaed against the sons merely on 
the ground of their pioua duty under the 
Hindu Law to diseharge their father’s 
debts, It is not nesesssry to refer at 


length to the report of the judgment of 
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their Lordships. It is, I think, suffleient 
to point ont one passage to be found at 
page 444* of the report where # is said 
that “in ‘short, responsibility to moet the 
father’s debts is one thing and the validity 
of the: mortgages over the joint estate is 
quite another thing,” 

I-am unable to see on what prineiple & 
transfer by a father, whieh admittedly is 
in its ineaption invalid, ean besomea valid 
transfer merely hy the assident of the 
father’s - death. Moreover, the proposition 
which is laid down by the learned Judges 
of this Court is in direst sonfliet with the 
Fall Boneb ruling of the Allahabad Oourt 
in Ohandradeo Singh v. Mata Prasad (3), 
That ease was eited with approvalin the 
judgement of their Lordships in the 
ease of Sohu Ram Ohandra v. Bhup Singh 
(2), As was pointed ont in the Allahabad 
case, the remedy of the ereditor on the 
basis of the sons’ pions duty ia not eo- 
extensive with his ramedy on foot of a 
binding asesurity. The ease whieh the 
Allahabad Oourt bad to deal with was 
similar to the ease now before us; and there, 
in -the absense of proof of legal nesessity, 
they refpsed to enforce as against the sona 
a mortgage whieh had been exesented by 
their father. The deeision of both the 
Courts below on this point, therefore, must 
be set aside, 

There remains another question. The 
sons undoubtedly being under a pious 
obligation to dissharge the debts of their 
father were liable to have a simple money, 
desrea passed against them. It is urged, 
howevar, that in the present sase any slaim for 
a simple money deeree ia barred by limitation, 
The lower Appellate Oourt seams to hava 
thought that the elaim was not barzed 
basause, in its view, limitation against the 
sons began to ran from the date of the 
father’s death. This, in my opinion, is an 
errings013 sfatamoant of the law. 

Ths suit is for the rasovary of a debt 
whieh was. owing from the father. of the 
defendants and as the poriod -of mortgage 
was two yaars it noesssarily follows that 
limitation for the simple money alaim bagan 
to run from the 14th of May 1909, The 
period of fimitation is six years, the dosu- 


(3) 1 Ind OCas..479: 81 A. 176,6 A. L. T. 263, 
SePage of 89 Awe[Hd.] > PAN g 7 
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ment” being `a' registered dosument- and, 
therefore, limitation -expired in May-1915, 
whereas the -present suit -was not bronght 
- till July-1919,- iA ‘suit against the sons on 
the .simplé obligation ereated - by ‘the bond 
axesuted: by ‘their father must be brought 
within six years from the:date of the .bond. 
Tt follows, therefore, that any ‘olaim for a 
simple ‘money-deeree inthe present . case 
was barred by limitation, ‘I-may add. that, 
in’my ‘opinion, the pious ‘obligation resting 
upon: :the sons does pot extend to. the pay. 
moent.of time barred debte. © © > > 

- The only’ other -matter -which -is raised 
before me is:a ‘dispute regarding the-rate cË 
interest, -I should nat be - disposed -to inter- 
fere in’ this matter; but in any-case-the poirt 
is jmmaterial-in -view of the findings - which 
Tchaveralready- sorme:to, The suit must Le 
dismissed, | 

' I allow <the appeal, set aside the decree 
of ‘the “Court “below and direst that -tke 
suit of ‘the plaintiff be “remanded -to-the 
Court iof first “instanee ‘for trial wih 
reference io tbe allegations made -abort 
the payment of ‘the antesedent -debt -in 


paragraph-.4 .of ‘the plaint in ‘the manner . 


required’ by law. „Ehe Trial Court-should 
reframe the issue.so.as to.eover ‘that point 
and allow the parties'to produce evidenos rele- 
vant tbereto. ‘The costa here aud -hitherto 
will,abide.the result, 


J. P. : . 
Appeal allowed, 


NAGPUR JUDIOJIAL  COMMISSIONER’S 
— ‘COURT, g | 
~SeconneGivit. APPEAL Noo 215.or 1921, 
- February-21, 4922. 
- Present :-—Mr. Hallifax, cA, J. O, 
-RAMCGHANDRA -BALKRISHNA— 
-DxrexDantT— APPELLANT 
; : * tersus . > 
RAMCHANDRA JAIRAM ANDA” THER— 
; “Puatu IFR Re SPON ENT: | 
G. P., Tenancy Act (XE of 1898), ED BD Gift of 


absolute | qecupancy holding by tenant—Consent of 
landlord, efect .of-—~Surrender—Alienation— Widow, 
powers., of - Landlovi, zpower..of,- to. €onfer status of 
absolute occupancy stenante<Hindu Law tit” by, 
widow with. dying wish. of husband—Reversioners, 
whether bound. . © > 


The transfer, by a tenant of an absolute ocet- 


paney holding: by gift with the ..consent: of tha 


malguzar, even though itis.a subsequent consent, -ig 
equivalent: to a surrender to him ‘by the tenant 
and a fresh:grant by him to-the donee.[p, 953,-col, 2.] 


In respect of .surrenders san absolnte -ocenpancy 
right isa tenfnocy.and nota proprietary right. [p. 
95#, col 2] . 

A surrender eby a -widow-of her tenancy rights 
to the .malguzar is binding on thei.reversioners 
inasmuch.as:the limitations iof -her „interest in: the 
tenancy are sybject to the provisions of the 
sani Actas to surrender and alienation. [p. 95%, 
col 2, 

In ,;a.suit for possession the.-plaintiffs having .no 
title cannot suceeed on -the.weaknese of the defend. 
ant’s title when he is in possession. [p. 954; col, 1 | 

A landlord .is entitled to lease a parcel of lard 
with ‘the condition that‘the:lesseo‘is-to have all 
the rights and liabilities that an absolute tenant 
has,and though such a -lesseeamay mnot.:be called 
an .absolute occupancy tenart as. defined in sec. 
tion A of Act. X1 of tasr or section 4 of. Act I of 1970 
yet his- rights and liabilitjes and -legal status would 


-be the same whatever he is called [p 944,-col, 1.] 


Obiter dicta,—A gift mada by a widow.in accard.« 
ance with the expressed dying wishes of.her husband, 
especially one entailing the many spiritually bene» 
ficial acts to be performed, ig binding-onthe rever- 
sioners [p. %64,.col, }.] 


_Appeal against a dearee of .the Addi» 
tional District Judge; Nagpur, dated the tth 
of January “1921. 


Mr, D. T. Mangalmuritt, forthe Appellant. 
‘Mesars. A, O: Boy, M. BR. Indurkar and: B, 
G. Pandit,for the Respondents, : 


JUDGMENT.—The. first two defendants 
ang brothers with identical interesta in-this 
sase, ‘be second never appeared in -thg 
suit sand .it- will be sonvenient . to‘ speak 
of .them:.bath as one person. The -third 
defendant .was „a transferee from the.first 
two, and -went‘dutof.the ease at anzearly 
stage on,a.eompromise. “The fasts With 
which «we.,are.now coneenned.are as follows. 


In addition.to .awping.other property,.one. 


Govind -Bhat was: the absolute ossupansy 


‘tenant of ssrtain land. Shortly’ before his 


death, in 15:9, be made an oral Wil) leavisg 
all his property, ‘inaluding the .tenansy, to 
the defendant-appellant | subjest to osrtain 


sonditions in regard ‘to: the maintenanes. of. 
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“his widow. and the building of a temple-and 


a well -and -the performanse -of other 
asta of piety, all of whieh have been 
eatried out. After his death disputes arose 
between Kaveri Bai, his widow, and the 
defendant, and eventually she exeeated a deed 
of. gift of. all the. property in his favour on 16th 
June 1900. This was by. way of somplianse 
with the wishes of her dsaeased husband 
and of. earrying out the terms of his oral 
Will, The malguzar esonsented tothe trans- 
fer and has aesepted the defendant ar the 
absolute oosupansy “ tenant of the land. 
Kaveri Bai died in 1918 add thereupon, the 
plaintiffs who are the next reversionary 
heirs of Govinda Bhat filed this suit for 
the resovery of all hia property.» Jn respect 
of the absolute  ossunanay tenaney it has 
been held in the lower Appellate Court that 
the defendant sould not asquire any title to 
it under the Will as was laid down in 
nandi Bat v. Barlal Brahman (1, and 
that the widow's deed of gift seased to be 
operative after ‘her death, Against. this 
desision the defendant has eome here -in 
seennd appeal. 

2, As raspondents in this Oourt the 
plaintiffs filed a sross objestion in whieh 
they impeashed the fud ng of the lower 
Appellate Court sato ths validity of Govinda 
Bhat’s Will, -This was moat. sarelersly 
worded, What they meant to attask was 
the finding of fact that the Will was aétaal- 
ly -made,.not.its validity as that is-unques- 
ticnable if it was.ever made. Their attack on 
this’ finding i is «based solely on the allegation 
that in arriving at it the learned Additional 
eDistriet Judge left out of eonsideration the 
very: important‘ fast that in the year follow- 
ing that in whieh Govind Bhat died hia 
widow .exesutel a deed of gift of the 
property, in favaur.-of the alleged 
legates, -whish she never would have done 
if-he had made a Will. It is clear that. this 


faot was prominently before the mind of the. 


learned .Jndge all through his disqussion 
af the evidense as to.the making of the Will, 


He <sonsidered that Kaveri Bai - executed 


the deed of gift in somplianse with. the 
expressed wishes of. her husband as pras- 


. tiaal:exeontion of this Will.and to settle onee 


for -all-the-dissu-es between herself and- the 


u (1)* 15:0; Pcl. Re}. ee ~ A 


J 


defendant, The seross-objestion- -mnst be 
dismissed, and all the sosts eonnested with 
it will he paid by the respondents. 


3. -I san see no diffeulty — in regardicg 
the transfer by gift with the eonsent of 


. the landlord, even though it was a subsequent 


sonsent, as a asarrender to ,him by the 
widow and a fresh grant by him to the defend- 
ant. In respeet of surrenders the absolute 
oceupansy right is a tenancy and not a 
proprietary right. Oa page .70 of Wood. 
fall’s Law of Lindlord and Tenant the rul- 

ing-in Dee d Hull y. Wood (<) is stated to have 
been this “Where two persons being tenants 
from year to year of two closes under 
different lessors agreed verbally to exshange 
them whieh they dii and then the arrange- 
ment was mentioned to a person who was 
steward of both the lessors and who 
expressed his assent to it, it was held 
that this was evicense of new doemises ard 
of surrencer by operation of law of the 
previous interests of the tenant.” The same 
view of a transfer of an ossnpaney holiing 
waa taken by Ismay, J. O. in Piare y, Gopal 
Jhira (3) and in Sunder v. Sttiram (4) 
Batten, A. J. O., said that, in his opinion, an 
arrangement whereby an o8cupanesy tenant 
gives up 2 definita portion of his holding to 
the landlord who agrees to the payment 
of a eertain rent for the remainder whieh 
the tenant retains "is not to ba distinguished 
from surrender of the entire holding with, 

fresh lease of some of the fields aomprised:in 
it.” 

4, The gift by the widow tothe defend. 
ant was then to begin with a surrender 
to the landlord and sush a- surrender. waa 
held hy Deake-Brockman, J. O., ini Dajsba y, 
Righunats (>) to be binding on the -rever- 
sionera. The learned Pleader for the respond. 
ents sited Bhura v. Ramrao (6) as authority 
for the proposition that a Hindu -widow’s 
interéat in an absolute ossupaney: tenaney 
whish_ haa devolyed on her at'her busband'a 
death is ths same in all respasts-as the 
estate of a Hinda widow in -land: inherited 
from: her bfisband, The judgment, -however, 
makes ‘thp ‘important exeeption that -the 


(2) (1845) 14M & W68? 16 L. J, Bx, at 9 Jur. 
106 k 153 ER: G49; 6% BR 751, 

(3) 150 P. L R. 87 

(4) 10 Ind Cas F927 N.L.R 8 

(5) 20 Ind ! as 9209,9 N. L.R 126, 

(6) 17 Ind, Oas. 368; 8 N, L; Bi 154, 
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limitations of her interest in the tenaney are 
subjest: to the ` provisions of the Tenancy 
Act as to surrender and alienation. The 
learned. Pleader further argued that, even if 
the gift san be.regarded asa surrender, and a 
fresh grant and the surrender is binding on 
the reversioners, sti,lthe defendant san bave 
no title, as the landlord aannot sreate an abso-. 
lute ossupansy. tenansy; that was done for the 
fret avd last time by the Government in 
1865. That ie,of sourse, a matter between 
the defendant and the malguear and the 
plaintiffs having no titls eannot susseed on 
` the weakness of the de‘endant’a title when he 
nin pcssession. ae 
| & But] ean see no reason for thinking 
that à landlord cannot oreate an absolute casn- 
panay tenancy. If he leases s parsel of land 
with the sondition that the lessee is to hava 
all the rights and liabilities that an absolute, 
osaupansy tenant has, whieh he is undoubt. 
edly entitled to do, it may be raid that the, 
lessee eannot be ealled an absolute cosupansy 
tenant as defined in seation 39 of Aot XL 
òf 1898 or section 4 cf Ast 1 of 1920. Bat 
his rights and liabilities and legal status are, 
the same whatever he is ealled. ‘ig it is 
really necessary to preserve the distination 
he might be given the eumbrous dessription 
of “a pereon having all the rights and 
liabilities but not the same of an absolute, 
oseupsney tenant.’’., That,. however, would 
ke no differensa fo anybody in the world 
exeept the Patwari, „yho would get a little 
org. 

oe ani eonseious of a distinst, inelination 
to tte. view that,on 8 eareful , examination 
of the pringiples of the Hinda Law, it would 
be faund that a gift made by a widow in 
asoordànoe with the expressed dying wishes 
of ber husband, espesially one entailing the 
many spiritually benefisial acts that were 
performed in this ease would be binding on 
the reversioners. 4 also venture, with all 
respest, to express a doubt as to the sound. 
ness of the ruling in Anandi Bat v, Rarlal 
Brahman (1) on which the learned Judge 
of the lower Appellate Court relied in view 
of the. later ruling _in Ragho v. Sadoo (7) 
and the words of sestion 5 of the precent 
Penavey- Ast (Iof 1920). These matters 
do not, however, need diceussiqn, «as the. 


f 


(7) 6 Ind, Cnar4284 BAL Rabo an an i aea 


dispute between the parties is desided by 
what [ have alesady raid. Te deeree of 
the lower Appellate Courtis set aside In: 
liea thereof a desraa will issue dismissing: 
the plaintiffs’ anit against the firat “two 
defendans, and the plaintiffs mat pay all 
the oosts inearred by tte first defendant 
in all three Oourts, 
J. P, & a R. D. 
: - Appeal allowed, 
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=- ReaPOndeNTs. 
Registration Act (XVI of 1908), sa 17, 49— 
Atiestation— Knowledge of confents—Estoppel—Settle- 
ment— Registration, 


Attestation of adeed by itself does: not estop a: 
person adtesting the deed from denying anything 
except that he has witnessed the execution of tke 
deed. Knowledge of the contents of the deed ought not 
to be inferred from the mere fact of the attesta- 
tion, though an attestation may take place in gir- 
cumstances which would show that the witness did 
in fact know of the contents of the deed. [p. 967, 
col. 2. 

The appellant and' his: two uncles were co- 
sharers in certain villages, of which the appellant 
was the registered proprietor. A deed. of settle- 
ment signed by the appellant and addressed to his 
two uncles provided that the appellant was to 
manage the villages taking a salary and paying 
the expenses, that, if there wasa loss, the uncles 
should make good the amount in respect of their 
shares on demand and that, in case of default, the 
uncles should lose their shares in the villages, 
This deed was presented for registration by one of 
the uncles and duly registered In‘ the- yéers 


+ 
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following, there- was lass in’ rèspeot of one of the 
villages On @ demand by the appellant, the 
uncles, wrote a letter to him that he was sable for 
the profit or loss accrued or accruing, that the 
were not to take shares and pay the loss “and 
that he might manage ashe ‘liked. Subsequently, 
the uncles transferred their shares in the village 
in qnestion by adeed which the appellant attested 


‘as & Witness :~ 


Held, :!) that, although the deed of settlement 
was only signed ‘by the appellant, the arrangement 
made under it was a perfectly valid ono, as it 
was accepted by the uncles and acted upon by the 
appellant: [p.‘57 ,col 1.] 

‘2 that the subsequent letter did not require 
registration as it was not an instrament of trans. 
fer but was onlyea piece of evidence showing that 
the uncles accepted the termsin the earlier deed of 
settlement and admitted that the condition upon 
which the first agreement wne to ‘operate had in 
fact arisen; and [p 957, col, ),] 

_(8 that the appellant was not estopped from deny- 
ing that he wasa party to the subsequent trans. 
fer by the uncles as there was no proof of his 
knowledge of the cortents of the document he 
attested. [p. %6P, col. 1.) 


: Appeal from a dearee and a judgment of 
the Court of the Judisial Commissioner, 
Central Provinees, reversing a desres of the 
Sasond Additional Distrist Judge, Amraoti, 

-~ FAOTS —Tho suit was instituted by tha 
first respondent against the appellant and 
others for: partition and possession of a 
8-anna share in a village. The fasta are 
suffisiently set out in their Lordships’ judg- 
ment, 

The Distrist J nudge dismissed the suit but 
on appeal the Judicial OCommissicner parsed 
a desree direeting partition and possession, 
Hense the present appeal. 

Mr Dubhe, for the Appellant.—The Jadieial 
Commissioner was wrong in thinking that 
the sppellant was estopped, < 
"Nanda Lal (Barga Ohandral’ Dhur 
Biswas v. Jagat Kishore Acharjya Ohoxdhure 
(1). The letter of April Ll, 19.0 did 
not affeot title to the property the appel- 
lant’s title was established by the 
earlier deed of settlement. The letter is 
admissibie in evidenae to show that the 
*upeles aeeepted the terms of the settlement 
and admitted that the event referred to 
therein had ocssurred. 
Indian Registration Ast), - 


(1) 86Ind Cas 420; 421. A 24% 20 M. L.T. 
$85 RI M. L.J. 663: 


L J, 487; 
JO Bur. L. T. 177 (P. C); 


sible without registration, 


GSsetion 49 of the 


1916) 2M W, N. 336;4 L. 
W, 458; 18 Bom. L, R 868; 14 A. L, J, 1108; 24 C.. 


IP. L. W. 1: 2.0, W; — bch 


The appellant and his uneles aeted vron 
the terms of ‘the settlement and the letter 
fora Jong tima ard effest mugt be given to 
it aoar: from technicalities 
an Musi v, Aghore 
2 

The appellant’a attestation of the deed 
does not estop him from deryirg that 
he knew its sen‘ents or soprented to them. 

Mesera, DeGruyther, E. Cao and Prrikh, 
for tbe” Responden's.—There is evidense 
that the appellant attested the deed know- 
ing its sontents ard his attestation led the 
transferee to believe that he eonsented to 
the transastimn. The tran f-ree was a bona 
fide purohaser. Tho attestation amounts to 
a representation by whish tha appellant 
was estopced. 

jara Ohunder Dey vw. Gopal Ohunder Daha 
(3). 

Apert from the letter of 1910, there 
was nothing io show that the uneles bad 
relirquished their shares. The letter is 
useless in the absenee of registration, for 
purposes of evidense, It is not’ admis- 
Tae dead of 
transfer provided for trausfer of all the 
villages. 

Mr, Dube replied. 

JUDGMENT, 

Lorp Buckcsaster.—The plaintiff in the 
suit out of which this appeal has arisen 
is the first respondent, His plaint asked 
that a joint estate in certain property 
known as Manzi Khandal should be parti- 
tioned, ard that it might be deelared that 
he was entitled to an 8-anna share in 
the property. The suit was dismissed by 
the Distriet Judga of Hast Barar, bat was 
granted in the Court of the Jnudieial 
Commissioner. The respondent’s title rested 
on two deeds, the first, dated the 2nd 
Fabraary, 1914, by whieh two grantora, 
Kanioba and Vishwanath, the sons of 
Rsghu, purported to oonvery the property 
in question to one Hari Govind Damle for 
Rs, 9,109, aud the sesond, dated the 26th 
June ivl; by whieh Hari Govind Damle 
sonveyed - the same parcela to the said 


Kumar Ganguls 


(2) 28 Ind. Cas. 930; 42 T. A. 1; 17 Bom, Ù., R. 
420; 21 40, 4. J, 28); 29 ML. J. 643; 19 0. W. 
N. 250; 18 A. L. J, 229: 17 M L. T. 14% 2 L. -W. 
woe; 42 C. dot; (1915. M, W. N. 62L P. O.). 

13) 19 LA 203: 20 0, 293; 6 Sar, P, O.J, 224; 10 
Ina: Des, (nis) ZOL (P Oh. 
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respondent for Rs, 15,000. . So far asthe 
. desumentary title is .aonsernad, it. is. eom. 
plete, and if in fast Vishwanath and 
“Kanhoba “hati the. right to sonyey the two 
, shares eovered “by the dead.of the 2ad 
vFebruary ` “1914, ‘thera esuld be no answer 
to the responderidte’ alaim.. Tae- first question 
that arose in “the snit and remains for 
tdesision upon this apoeal.is, whether those 
two signatories. possessed that right or,no, 
“and .the sesong, whether, if no. such right 
‘existed, the appellant was estopped .from 
setting up the ‘defest. The dispute arises 
‘in . these sireumstaness, The village in 
«question was originally part of the joint 
estate of a joint Hindu family, whieh had 
separated bafora 1996, leaving this village 
undivided. -The joint family had been 
eonstituted by the.four sons of Raghu. ‘Tha 
eldest ‘of’ these,’ Krishna, died before .the 
separation.. The appellant Pandurang was 
one ofthe sons of Krishna, and so- also 
“wera the sesond ani third respondents, 
‘Tha other respondents, with the exaeption 
:of No, &, were .dessendants of two cf the dead 
sons of Krishna, add respondent No. .8, 
‘Musaminat ‘Sakhubai, represented Laxman, 
‘the sesond son of Baghu, who was also 
dead. -The two other sona of Raghu were, 
as has already .been. stated, Kanhoba and 
. Vishwanath, who were saeh entitled to a 
‘one fourth share. 

‘Pandurang was tho: registered Holdor of 
the land. In 1908 disputes, with the 
exast nature of whish their Lordships are 
unacquainted, had. arisen between him and 
the other joint members, -Aesordingly, on 
the “Sth September 1:08, . a dosument was 
exssuted which has given rise.to the 
question that has" ‘now to be determined, 
It -was stated’ to be a deed of settlement 
by. “Pandurang .in favour of “Kanhoba and 
Vishwanath and. Sakhubai, .the widow of 
Luzman, andit tock the.form of a atate- 
ment made iby “Pandorang to his . two 
nnoles. (It.sats .out-their relationship to 
him, “that .a°, partition’ has. ‘bean _efteated 


between’ them “and him, in. respect of the- 
ansestra! . propérjy, and ‘that only- sortsin 


aneestral sera ‘villages remain, Of whis 
Manga. Khandal js.ons, It .sontinues by 
referripg - to athe faet. that adigpntes “had 
often sarisen and #bended,:to . arise. between. 
them and “himself, and it ithen -proseeds 
Éo: pat forward “the terms sof athe Bottles, 


* 
t 


4 


mant, 
is this, that ‘he, Panduragg, ‘will manage 
“in| Future all the village affairs and. take 
Ra... 180 per annum as his salary > “and 
ramanaration for -daing it; that hg will 
‘pay the. nesessary expanses, “and “that-if 
the village -profita -were not safi sient. to 


The -effastive “part” of: those torma 


meet .the- expen es: and- there -might -bs a. 


-loss, -his two unoles should pay: on asecunt 


of: tha loss in «proportion tó their; shares, 


It} then -eonsludes in this way : 
raise. eontentions - in. futurs -in -ressest ` of 


LE. you | 


the loss, they ‘shall not ‘ba heard, and:you ` 


shall: be hald “to have :loat, aadar “this 
Vyavastha patra (deed of settlement), your 
shares in the villages. The shares shall, 


however, ba lost ifthe losses-are-demand- — 


ed-and not paid ia “the ‘presensa .of the 
panes.” It fidally refers to-a suit .pand- 
ing “between himeelf-and his unales àn 
raspset of the villages, and states 
it has basen sompromised under the sattle- 
mant. That -dosament was signed ..by 


Pandarang, alone, bit it was presented’for 


ragistration by - Vishwanath, “ona of the.two 
unsles of Pandurang, -and registered 
aseordingly. Nothing -appears-to have been 
contained in the dosument affecting Sakbu. 
bai, and her only defenss -to: the enit 
is .a statement that Pandurang is estopped 
from disputing the ssale-deed of the 2nd 
February 914. Parsnant to the arrangements 
made in -that -agreement, Pandurang .son- 
tinued to manage the estate and to make 
the payments. It must also ba assnmed that 
the eivil suit was sompromia.d. lt appears 
that-in the sourse of management there was 
a.lossin respest of this particular village, 
Mauza Khandal. The -otber villages, 
although the.exact aseounts have not begn 
produeed,.apparently rougbly balansed, -but 
as tc Manza Kbandal, there was, in 39: 0a 
loss. for the four years of .a . total “of 
Rs, 1,069. The fast that:this loas had-been 
inenrred -was mentioned to the two. unelas:of 
Pandurang, and-a letter:to him in tbe hand. 
writing of. Vishwanath was drawn-up-on-vthe 
l1th April t910, and ` ‘signed »by both -óf 
thom in these terme: “Yon:;bave-demanded 


from us Rs, 533 1485 (rupess..five :handred. 


and thirty three. one anna ‘and three pier) 
found due:on' :assotnt of ‘loss in-“Kbandal! 


itara .for:- four -years from ` 1907, ‘.Batawe ` 


eannot ‘pay. the same. . Ycu cre,: therefore; 
-Habla for the profit or ‘loss whioh iaseruéd 


khak 
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up till now and may acerne-in future. We 
are not- to- take: a share and, pay the loss, 
You may :-make-a managementas yon like.” 

It was-not registered. The arrangements 
evidensed: by. those two dosuments would be 
_suffisient for. the purpose of conveying the 
sbares of Kanhoba and. Vishwanath to 
Pandurang, bat tbo real argument that has 
been -brought before this Board against that’ 
effest being given to these transaetions is 
that the first dosament was not formally 
signed by Vishwanath and Kanhoba and 
that the sesond dosumeént was not registered 
and, therefore, sould not be givén in evidense. 
Their Lordships think that both these eon- 
tentions fail, With regard to the first, the 
arrangement was a perfestly good one ao- 
eording to Hindu Law, if assepted by Vish- 
wanath and Kanhoba and aeted upon by 
Pariurang, even although the dosument was: 
not: in faet signed hy the persons to whom it 
was addressed. That Pandurang did aet 
upon it is beyond dispute, The only question 
that: follows is, whether the enbsequent letter 
was an: effestive instrament nesessary for the 
purpose of. transferring: the property, or whe- 
„ther. it was only a pisse of evidense not 
econstituting asseptanee of the earlier prc- 
posal but showing that it had been asespted. 
and :that Vishwanath and Kanhoba, admitted 
that the eondition upon whieh the first 
agreement was to operate bad in faet arisen, 
Their- Lordships think that the latter is the 
true interpretation. The doeument iteelf 
sontains. no statement of sonveyanee or 
release. It repeats that Vishwanath and 
Kanhoba are: not to take a share and pay 
the losses because they are unable to do so, 
and read, as it muat be read, as a. sequel to’ 
the earlier dosument whieh'had been dfawn' 
uporf-in 1906, it is a resognition that the’ 
share will pass as that dosnment provides. 
There was sonsequently no need for its: 
registration. 

e It is then urged that in point offaet the 
original dosument dealt with. the share in 
all-the villages as one, and the evidence. 
goss to show‘ that the only: village with 
regard to. whieh the accounts were plased' 
before ` Vishwanath and Kanhoba was- the 
village of Manza Khandal, to which alone 
the. letter relates: Their Lordships think. 
that there is no weight in this esontention.. 
There would be no reason, even on the: 
criginal egreoment, to prevent the parties’ 


had 


dealing with the one village instead of the. 
three, The terms are slumsily oxpressed,. 
and the letter merely shows thag all parties 
aeeept the interpretation of the earlier doan- 
ment as permitting eash share*to be dealt, 
with individually instead of all being neses- 
sarily grouped together. It is, therefore, not. 
surprising that this aontention does not, 
appear to have been raised at any time 
prior to the aetual hearing before their, 
Lordships. 

There remains the matter whieh, so far as. 
ean be gathered from the judgments in the, 
Courts from whieh this appeal has proesedad . 
has been the real sontroversy, and that is that. 
whatever ba the true effest of the transastion 
Pandurang ia estopped from setting it up. 
against the respondent, The first estoppel 
that is put forward, whieh was undoubtedly . 
the estoppel upon which the real issue was 
taken, was said to arise by virtue of the. 
faot that Pandurang had himself attested the 
first deed which had been exeonted on the 
2nd February 1914 conveying the property 
to Danle. The issue is framed in these 
words: “Is defendant No, 1 (t.¢., Pandurang) 
estopped from questioning the right, title 
and interest of defendants Nos. 9 and 10 
(i.s , Vishwanath and Kanhoba) in the prop. 
erty transferred under the sale-deed dated 


‘the 2nd February 19l4ton assount of the 


fast that he attested that deed.” And then 
a farther issue is raised na to whether he. 
attested with knowledge and oonsented to the 
transfer, Before their Lordships osonsider 
the siraumatanses in whioh that atlestation 
took plase, they think it is desirable to em- 
phasize onse more that attestation of a.deed 
by itself estops a man from denying nothing 
whatever exeepting that he has witnessed 
the exeontion of the deed. It sonveys, 
neither direetly nor by implisation, any 
knowledge of the sontents of the dosument, 
and it ought not to be put forward alone 
for the purpose of establishing that a man. 
eonsented to the transastion whieh the doou- 
ment effects. It.is, of aourse, possible, AS Was 
pointed out by” their Lordships in the ease of `` 
Nanda Lal (Bang: Ohandra.,Dhur Biswas v. 
Jagat Kishore Acharjya Ohuwdhur? (1), thatan 
attestation may take place in sirsamatansss . 
whieh would slow that the witness did in fast 
know of the sontents of tha dosumoent, bat no 
sush knowledge ought to be inferred from | 
the mere fact of the attestation, Their Lord. 
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ships think that a mistake has arisen in 
this sase, not for the frst time, from assum. 
irg that attestation carries some greater 
weight. inthe present instanse the learned 
District Judge eays in his jodgment at page 
eyer 

“My impression is that Pandurang did not 
nnderstand the nature of the sonsequenses 
that may asorue from his sonduat and what 
interpretations would be put upon the fast 
of his signing the deed as an attesting witness, 
1, therefore, hold that the defendant Pandu. 
rang is not estopped from raising the ques- 
tion that he was not bound by his mere 
signature to show that he soasented to the 
reanlt that he was not entitled to them.” 

That is the wrong way of approashing the 
question. Pandurang is not estopped by his 
mere signature unless itean be established by 
independent: evidence that to the signature 
was attached the express sondition that it was 
intended to sonvey something more than a 
mers witnessing of the execution, and was 
meant as involving sonsent to the transas- 
tion, The statements made by the learned 
Judicial Commissioners at page 61 of the 
record are even more ‘startling, and they 
appear to show that the error as to the 
effest ` of attestation must be, very wide. 
spread, They state there: The ‘mere 
attestation of a ‘ale-deed does not work 
an estoppel uniéss it is pleaded and proved 
that such. attestation has induced a belief 
followed by action,” Hatoppel does not arise 
from any such Gireumstance, As already 
atated, attestation itself does not effeot it, 
por does the belief of otber parties as to 
the meaning of attestation affeot the man 


. who has placed bis signature asa witness, 


unless it ean be established that be knew 
that that belief would arise, and signed with 
that intent. A similar statement is to be 


fonnd later on in the judgment, where the 


learned Judges say:— > 

“Wo think that attestation by a person 
who has or claims avy interest in the 
property sovered by the document must be 


¢reated, in the absence of Any evidence to 


show that he was trioked into making the 
signature, prima ‘facie as a répresentation 
by him that the title recited in the document 
ig trna and will sot be dispate? hy him as 
against the obliges under the dosument.” 

' Their: Lordships are bound to point out 
that that is ‘an ‘entire ‘misapprehension of 


tha law of estoppel, and that if that mis- 
apprehension ba not sorrested, mush misshief 
may ba done inthe administration of justice 
in India. They think it well tore-oall.the 
precise words in whioh- estoonal is definad in 


the Indian Evidenwe Astof 18 2, seetion 115, 


whish isin these terms:— 

“When one person has, by his dealaration, 
ast or omission, intentionally eaused or 
permitted another peraon to believe a thing 
ta be true, and to ast upon such belief, 
neitter he nay his representativa shall ba 


allowed, in any suit or proceeding batween . 


himself and sush psrson or bis representativa, 
to deny the truth of that thing ” 

If the elear rule there laid down had 
bsen observed,’ the diffisuities whish have 
embarrassed this ease would not hava 
arisen. It is then said that attestionin this 
partienlar ease had greater weight besausa 
of the sirenmetanses a:sosiated with the 
exesntion of tbe deed.. Those siraumstanesa, 
when they ara carefully examined, amount 
to this: That it is alleged that Pandureng 


. knewof the.desd’s contentes; that he was warned 


against signing it: that he said he did not 
mind signing it besause he had no objesticn 
and that there were oircumstances from, 
whieh it is possible to infer that he in 
faot consented to the sale. No one of these, 
suggestions was put to Pandnurang himself 
aod their Lordships are unable to draw 
that inferense from the other evidenss, 
There san be no doubt that in 1910 
Pandurang bad obtained a formal asknowledg:- 
ment cf thefast that the sondition under 
which his title to these two shares arose 
had in fast taken place. He must he 
assnmed to have known that his right was 
then.established, subijeot to whatever argu- 
ment might be raised as to the question of 
registration, -wbioh obviously was not in 
the mind of either of the parties, He 
thought that the property was worth some 
Rs, 4.000, it was to be sold for Bs 9,104 
and the whole of the right ad interest 
that arose to him by virtue of the fast 
that the Rs. £33 that were owing to him 
had not been paid was to disappear; he was 
to get nothing whatever out of it, and be 
was to relinquish the right to whioh the 
non-payment of the monies bad given rise. 
It seems to their Lordships impossible to 
think that, in sush sirenmstanses,.8 man 
could haye attested a deed for the purpose , 
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of relinquishing for no sonsideration what- 
ever a right whieh, upon the fase of the 
dosument, would have been one of great 


valhe. Their Lordships do not think that 
the evidense thst Pandurang knew of the 


. sontents. of this deed and attested for the 


purpose of eyidensing his sonsent oan be 
aseopted, and the burden of establishing 
that eontention Jay upon the plaintiff, Ifin 
fast there be a practise, as is euggest- 
ed from the svidense, that when the 


eonsent of parties to transactions is required, 
“it san be obtained by indneing them by one 


means or another, to attest a signature of 
the exeouting parties, the sooner that practice 
is diseontinued the better it.will be for the 
straightforward dealing esrentialin all busi- 
ness matters, 

' Their Lordships, therefore, think that this 
estoppel has not been made ont, and for 


the reasons already given they think that_ 
this appeal ought to beallowed, The jndg- 


ment in the Oonrt of the Judieial Oom- 
missioner should be reversed and the suit 


. dismissed with costs, the appellant to have 


his costs of this appeal and in the Courts 
below, and they will humbly advise His 
Majesty to this effeet. 
K, V. L. N 
‘Solisitors for the 
Barrow, Rogers & Neill. ` 
Solicitor for the Respondentsa.—Mr, P, 
Dalgado, 


Appeal allowed, 
Appe) lant.— Messrs. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


` Szconp Oivie Aptean No, 579 or 1920, 
January 17, 1922, 
l Present :—Mr. Hallifax, J. O. 
>° RAL amy OTHERS—— DEFEN DANI 8mm 
< APPALLANTS 
` versus 
SIDAKALULI AND ornegs—Pratnriseg— 
RE3PONDENTA. 


` `O., P. -Tenancy Act (XI of 1898), 8. Ai Pres 


emption”— Landlord's right—Intended sale not taking 
place—Suit jor pre-emption, maintainability Op- 
Limitation Act (IK of.1908), Sch. I, Arts,- 10, 120, 
distinction between, 
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“AY landlord ig: entitled * to- claim ' pre-emption 
under section 41 of the O. P. Tenancy Act irrespec. 
tive of the fact whether the intended sale has 
taken place or not. [p.4 0, col 2) © ; 

Article )0, Schedule 1 of the Timitation Act 
applies to a pre-emption suit wheh the sale has 
actually taken place. [p ¥*0, col 2.7 

Article 120 of the Act applies to suits for pre- 
em is where the sale has not taken place, [p. 461, 
col, 1. 


Appeal against a desree of the Distriot 
Judge, Bhandara, dated the 30th of June 
1920, in Civil Appeal No, 234 of 1919, ° 

Mr, F. N. Bapat, for the Appellants, 

Mr. P. A. Pandit, for the Respondents. 

l JUDGMENT. —Iit will clear the ground 
if we take first the question of a dosument 
whish the appellants sontend ought to have 
been admitted in evidense in the lower 
Appellate Oourt and tender in evidence 
now. At or shortly after the partition in 
1879 between Shriram’s father, Jairam, and 
Jairam’s brother, Tanba, the absolate 
oseupansy holding in suit passed into the 
possession of Jairam, Jairam died on the 
17th of June 1915 and Shriram on the 
7th of June 1918. The defendants, other 
than Shriram’s widow Rai, are the heirs of 
Tanba and alleged that the holding fell 
to the share of Tanba at the partition but 
Jairam was allowed by Tanba to hold 
and sultivate it during his lifetime. It 
is admitted that they signally failed ‘to 
prove this allegation in the First Court. 
After filing their appeal in the Oourt of 
the Distriet Judge they applied to the 
First Oonrt for a review on the ground 
that they had discovered new and important 
evidence. This was a dosument purporting 
to be a letter dated Phag Sadi 10, Sambat 
1956 (10th Marah 1900) from Jairam to 
anba in whish Jairam admitted the land was 
Tanba’s and he was entitled to hold it 
only till he died. This dosument was 
atated to have been found after the date 
of the desree in the Firat Court among 
the defendants’ own paper in a “daftar”, 
that is a plase where it wonld naturally 
be, but in a village telonging to them 
otber than that in whieh the Jand in 
dispute is situated, Tos applisation for 
a review of judgment was rejested in the 
First Court on the ground that the Appellate 
Court was alteady keised of the sase in 
appeal. The dooument was then tendered 
in evidenep in the Oourt of the Diatriot 
Judge and was rejested as tendered tog 
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late. I. do not- sonsider. that. any- reason 
bayond.. 4, statement. of these faets need- ba. 
given for: holding: that. the. document. was- 
rightly. rejected in''the Oourt: of the: 
Distriot Judge and must lis rejected here. ` 
The only other. matter, for sonsidera-, 
ia-the--quastion of limitetion.. The fasts 
and ‘dates whieh are- relevant in’ this” 


sonnestion are as follows. On the 22nd ° 


of Dssember 1915 the absolute oooupanoy 
tenant, Shriram, gave the landlord notice 
of his intention to sell the land for Rs. 800, 
as he was bound to do under sestion 41 
of the O. P. Tenaney Ast. then in 
foree, Aot XI of 193. Within ten. 
days. the landlord replied. stating- that 
he proposed to exersies hia. right of pre- 
emption. On the 6th of January 1916 
“he applied, to. the Oollector to fix the 
price, , 
be. Rè 700 on the 13th~ of January 1917, ° 
On the 26th of January 19.8 the heirs of 


Tanba filed a suit against Shriram claiming 


poseession of .the land as ‘the. rightful 
tenants, on.the ground that Jairam was 
only the holder for life. snd. neither he 
nor. Shriram: was the.tenant .at all; Shri- 


ram. admitted. théir slain and’ delivered: 


possession to: them, or at least purported ’ 


to do 80, ) | 
but, apparently: pro majore cau tela, suffered 


a deerce. to vbe, passed - against him on the: 


Tth. of‘ Mareh 1918: On the 7th. of June: 


1918 Shriram died. ‘Then, in Fébruary: 


1919, the heirs of “Jairam made a state» 
ment to thé Settlement Offiser that they ` 
were the tenants of the land ard in 
ession- of 

— so redorded and given & ‘parcha”, 
The landlord filed this suit on the ‘6th 
of. Marsh 1919. 

The. learned 


seemed to. ' insline- to- the view 
there could ‘not ‘be a suit. for pre-emption 


unless tha sesle. originally “iutended~ had 
been ‘earried’’ out, This view “was “not 


` 


definitely. 
in the ease. before. him, 


` 4 


(1) 8 Tud. Cas, 1186; 6 N. L. B. 190, - 
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and it was eventually desided to` 


on the 9tH. of February. 1918 ' 


it, on whieh they were 


Dietriet ‘Judge has held- 
that- the mait is within time though the 
raasons he gives are by. no means. clear.” 
In, Dadu .v. Okamru (1) Skinner, A. to 

ie 


stated; as wy learned, predesesaor:' 
was only eongerned.to show that ‘theelaim:’ 
3 whisk. was of the” 


sah 


s T1922, 


same eharaster-as that in.the present- suif,, 
wag not for specifie performanse. of a acn-, 
tract but for the enforsement of a statutory, 
right. . I cannot, bowever, see what that, 
statutory right, under section 41 of the O. B. 
Tenansy Ast (XI of, 1898), -aould be if it, 


was not the right-of pre-emption. Quoting, ` 


the!words of Ismay, J. O., in Bharat Singh’ 


v. Dhansingh (2) that, “if the holdi:g has 


been already sald the suit wonld be. a suits 
to enfores a right of preemption”, the, 
‘learned Additional Judisial Commissioner 
“Bat if it bas. not been sold,. it: 
‘must be a slaim against the original tenant . 
‘to enforse the landlord’s slaim to purshase.” , 
Unless the word “‘pre-emption” refers ‘only . 


added : 


to the right td° purehase property tn. pre- , 
ference to another who hae actually dona so, . 


this: involves. a contradiction in terms. The 
word appears to me. fo mean at least 
equally 


a purehase of property before. 


another person, who was intending or had . 
contrasted to purebase it, had sompleted . 


his purshase, 


‘Artiale 10 of the Sehedule , 
of the Limitation Ast speaks- of suits - for. 


pre-emption generally but does- not provida.: 


any, atarting point for a ease. in whieh the. 
sale has not’ taken plase, It sannot, how- 


¥ 


ever, be argued.from this that, besanse no 


‘starting point. for limitation is -provided for 
pre-emption sunitas’ of any other kind, there-< 


2 


foxe,the word .”pre emption”“in used-in the 
first‘ aolumn in that limited ‘sense. 


that, therefore, the word must be used in 
the same limited rense in all other legis. 
lation, In sestion 41 of Ast Xf of 1898 the 
expression right of pre-emption” in sub. 
section (5) and elause (a) cf sub-ses'ion (3) 
read together must refer to the right whieh 
the landlord has during the month in whieh 


Eyen: 
if this were so, it sould still lesa ba said. 


> 


the tenant. is- forbidden by -sub seation-(z) + 


to proseed with the. transfer. 
All. this, howaver, is’ little , more. .than 


an saédademie dinsussion of the meaning of the, 


word “pre.emption:’”’ ` Artisle 10 of the Sohe- 
dule of the Limitation A'st refers in the frat 
eolumn to’all suits for pre-emption ineluding, 
as it seams to me, those in whieh the origin- 
ally intended sale has not yet taken place, -Bat 


it does not” purport or attempt to provide 


any. period of. limitation for ‘suits.-of thah 
reais) KG ket See x 
EON 3 AER a 


o t . » | 

—3 — t n $ — | | 

(2) 160. P.L. B. 162-ab-p.46H 0e D ee 
ee a NG 


} 


` the right to sue aserues,” 
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particular olass, as it omits to mention in 
the third solamn any starting point from 
whieh that :period sould ba reskoned. We 
ave sompelled, therefore, to have reéourse 
to the omnibus Artiela No. 120. That allows 
a period of six years from the time “when 
That right asarned 
when the- landlord first besame aware that 
the tenant did not intend to sell the land 
to him, When exaotly this happened we 
need not enquire in this oase, as it sould 
not possibly be earlier than the 13th of 
January 1917, when the „priae to be paid’ 
by the landlord was fixed by the. Coliestor, 
and the suit was filed less than two years’ 
and two months afier that dale. 

(5) The view. that Artiola 120 ‘applies: 
to this ease is not in-any way in eonfliat 
with the: ruling of Ismay, J. O., in Sestarim 
v. Ramdayal Marwari ` (3) or the earlier 
rulinga in this Oourt in Fatechand y. Dinanath 
(4) and Ramji v. Dewani (5) there sited that 
Artisle 10 applies toa suit for pre- -emption 
under sestion 41 of Ast Xi of 1898, asin 
all those eases .a ealé had already taken 
place. before the suit was fled. Till the rival 
purchaser takes possesaion.of the property 
or his sale. deed is‘registered, Artiele-10 doss 
not: provide any -period of limitation and 
Artiele 120, therefore, applies, “Whon either 
of these events hapens, the suit is no longer 
one for whieh no period: of limitation is 
provided elsewhere than.in Artisls 120, 
TLhat-Artiele, therefore, seares to be applisable 
and Artiole . iQ: begins. to apply. The 
appeal is dismissed and the appellants must 


‘pay all the ‘sosts.of the respondents, 


J. P. & G. R. OD, 


Apreal dismissed. 
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MADRAS HIGH COURT. 
Szoonp Oivi Appsat No, 2097 or 1918, 
: Fobruary 21, 1921. 
Present :-—Sir Jaha Wallis, Ke, OShioef 
Justies, and Mr. Justiss Oldfield. 
T, KUTTI THEVAN—Devexpant NO. 5— 
APPELLANT 
versus 
. RAYAPPA GOUNDAN AND oragrs— 

' Devenpants Nos. 1, 2,8 AND 4, PLAINTIFS, 
Derznpayra Nos. 6 6 AND 7 AND LEGAL 
REPRESENTATIVES OF THE DECEAIED 

` Dersspant No 7—Reagpowevrs, 
`- Mortgage —Two mortgages of sana property of 


same date—Hxecution, order of, wneertain-—Pri- 
ority, 


Where two mortgages of the same property are 
executed on the same day, and ‘it is impossible to 
decide which mortgage was executed first, it 1s nob 
open to either’ of tha mortgigeas to claim priority 
over the other: they must rank ptri passu as if the 
mortgages had been executed at the same time, [p. 


942, col. 1) 
Run Ratan Sahu v. Mohant Bahu, 60.0. J. 74 ‘at 


; Dp. 82: li C, wW. N. 732, followed, 


Sasond appsal aginst a desres of the 
Distriet Court, Coimbatore, in Appeal 
Sais No. 245 of 1917, prasented against 
a descee of the Oourt of tas Sahardinata 
Jadge, Coimbatora; in Original Sait No. 90 
of 1916, 


_ This sesond appeal and the 
of ero objastiong pat in 
rasponden: somiig on for asring on 
20ih Ostobər 19.0, the Jours (Jlifəld and 
Hagies JS ,) dattvaced ins Olowiag . 

JUDGUYENT.—TLoe lowar Appallate 
Court has given no distino: finding on the 
additional Issue No. -1, We must, therefore, 
eall on it to find olearly on thas question, 
in what order were the mortgages of 
plaintiff and Boh defendant sxeanted. 

Finding is to. be given on the evidenes 
on record and returned in six. weeks, 
Seven days are allowed for objeations, 


memorandam 
by the 5th 





In somplianse with the order sontainsd 
in the above jadgment the Distrist Judge of 
Coimbatore submitted the following. 


FINDING.—I am assed to find slearly 
in what ordes thg mortgages of plaintiff and 
‘Sth defendant wers exesuted. The Sab. 
‘Judga originally found that Sih defendant 
who took a mortgage of Item No.3 did so 
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with a knowledge: of the exeaution of the 
suit-bond in favour of plaintiff and that 
he admitted this, Ooneequently, be has no 
right of priority, In his judgment Mr. 
Waller stated that this was certainly not 
the effect of 8th defendant’s evidense as 
be understood it and sent down the matter 
for a spesial finding on this point. Then 
the Sub-Judge found, in the absense of 
any more evidenee than what he quoted, 
that the dosument in favour of 8th 
defendant was exesuted first and then the 
one in favour of plaintiff. On this point 
Mr. Waller .disagreed with him and found 
that there was no- priority for Sth defend-. 
ant’s mortgage, 

2. The evidence is very meagre and 


will be re stated. Plaintifi’s frst witness, an, 


aitestator of both doonments, states i iD oross- 


examination that Exhibit 1 waa “written” ber 


fore Exhibit A was written, What is meant 
by written is not dear, whether engrossing 
on the document, or ‘exeenting it. As the 
werd written is ueed it presumably means 
simply that the document was written on! first, 
Higth defendant examined as defendant’s 
witness No. 1 says that Exbibit I was exeduted 
to him first, and it was presented. for 
registration ‘first. In eroas examination he 
ssid he.was aware of the hypothesation. 
bond Exhibit I executed to plaintiff which 
the Sub dudge seems to have interpreted 

meaning that, at the time of Exhibit l, 
hö. was aware of Hxbibit A, thus indicating 
‘hat his deed was not ‘prior. The worde, 
however, : are not slear. Jn the next 
sentense, to the Court, he eaid that Hz- 
hibits A and I were exesuted at the eame 
time, We ars left, therefore, with indefinite 
and meagre materials to go npon. it 
eannot bei slearly said that 8th defendant 
has proved that his dosument was the 
prior one; and I ean only- agree with 
‘Mr. Waller that he is not entitled to any 
priority. My answer to the issue gent 
down is that it is not elear from the 
evidence on resord in whaé order tke 
dostments' were exeerwted, and that Sth 
defe: dant has not eatis we as to the 
priority of his mortgage. ° 





, This appeal same on for final hearing on 
the “Sib January 1921 before Sw John 
‘Wallis, Kt., Obief Justiee, and Mr, Justice 
Dlafield, 
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Mr. V. 0. Seshachariar, for the Appellant: - 

Mesrrs, ~. T. Srinivasagopalachartor and: 
L A, Gavindaragava Iyer, for the Respondents. 

JUDGMENT. - The Distriet Judge hes 
found that it is impossible to say whether the 
mortgage, Exhibit.A, relied on by the plaint- 
iff orthe mortgage, Exhibit +, relied on by 
the 8th defendant was executed first, The 
8th defendant on 6th June i91! purshased 
the equity | of redemption in a portion of 
the mortgaged property, Item No. 3 sonsisting 


of 3/10tbs of the whole, in part satiefastir.n 


of his mortgage: ‘debt, the balance of whieh 
was otherwise dissharged with interest on 
30th Ostober 1415, 

If the 8th defendant's mortgage was 
exesuted - first, he must, on the fasts 
found, be regarded as having intended to 
keep alive his mortgage rights when he 
purghased the equity of redemption in 
Item No, 3 

As the Distrist Judge hes found. it 
impossible to deside; which of the two 
mortgages was executed Srst, it ia not 
open to: either of the mortgagees to slaim 
priority over the other and they must ravk 
part gesu as if. both mortgages: bad been 
executed at, the sama: time. A similar 
view was taken in. ham Ratan- Saht’ V 
Mohant Sahu (1). 

We must, therefore, at aside the deeres 
and remand the appeal, suit to the Distrist 
Court for disposal ; -aeaording to law in the 
light of the above observations, Coste will 
abide. Stamp will be refunded. z 

M, O. P, ; MET 
Appeal: allowed; 2 

Case remanced. 


(1) 6 0. L, J. 74 at p. 82; 11 0, W, u. 732. 
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NAGPUR JUDiOIAL COMMISSIONER'S 
COURT. 
Fiset Oivin Appian No, 22 cp 1991, 
February 23, 1922. 
. Present:-Mr. Batten, J.C, 
*BRAGWANSA ArD anOreEs—PLAINTIFFS 
— APPELLANTS 
veraus 
AMIN AnD orauss—(nrenpaxta— 


RESFONDENTS. 
‘Contract “Act (IX of 18 7), 8 7%4—Instalment-bond 


—~Principul and Interest consolidated — Default, whole - 


sum to be due on~Enhanced rate of interes! on 
default ~Penalty--Court, power of, tovaward reasonable 
compensats on . 


a 

Under section 74 of the Contract Act if in 
an instrument principal and interest have baen 
consolidated the total amount is payable by 
instalments, and there is a default clause that on the 
failure to pay an instilment the whole sum will 
become at once due, such a provision is a penalty, 
[p. 964, col. +. 

A Court has power under section 74 of the Con- 
tract Act, as amended, even when no interest is 
payable until default but interest at an exorbitant 
rato becomes payable on default, to treat the 
stipulation as to the exorbitant rate payable on 
default as a penalty aud to award reasonable com- 
pensation in len of such extortionate interest. [p. 


« 86 col Z p. 944, col. 
Avathant Muthukrishnier y Sankaralingam Pillai, 


18 Ind Vas 4 7; 36 d. 229; 13 M. L T, 20; 24 ML J. 
184, followed. 

A Court is competent to grant relief whenever 
the rate of interest appears to the Court to be 
penal [p. 9>1, col. 1] 


Khagarant Das v, kam Sankar Das, 27 Ind. Cas. 


8 5; 44 J 632; 2: O. L J. 79; 19 g. WwW. N. 775, 
followed. 


Appeal agsinsta dearee of the Subordi- 
nate dudge, Khandwa, dated the 29th 
Ostober 1929, in Civil Sais No. 2 of 1920, 

Mr. V. R. randit, R. B., for the Appellants, 


e Mr. A. V. Deoskar, forthe Respondents, 


JUDGMENT.—In this sase the ayepllant- 
mortgagee complains that he has not been 
awarded suffsient interest. Toe bond is 
dated 1905 and tha debt dne to tha 
mortgagee then, whieh appeara to have 


* been made up of an old sash debt sseured 


by something of the nature of zar ú pashgi 
Tease and of an old graim debs purp rung 
to be seoured by an uncegistered mortgage, 
was valued ic the mortwags-deed at Ri, 473. 
In lien of this amount the mortgagor was 
manis aod 4 nsaunds of aotton 
aol 8 manis of Jaari in o in tilasats 
apreai over 3 years, Any dafsaised in- 
stalmeat had to bear sompound interest 
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at 25 per oent, On 4 instalments being: 
defanited the whole amount was to besoms 
payable with interest at 25 per eent. At 
the date of the suit, wz. at the end of 
the year 1919, nothing hade been paid, 
Oo that date the plaintiff aaleulated the 
amount dua to him to be over 94 manis 
of cotton and nearly 58 manis of Juari, 
being about 152 manis of eotton and 
grain as against 13 manis and 4 maunds 
originally stipulated for, The money value 
of these 152 manis was stated at Rs, 26,625. 
Thus, while the grain and eotton had 
swollen by about’ 12 times owing td in- 
terest, its money value whioh the plaintiff 
siaims to be due to him had inoreasad by 
more than 5) times owing to the exorbitant 
rate of interest, in addition to the rise in 
prise of grain and ootton. 
The lower Oourt has held that the stipn- 
lations as regards interest were penal, 
though it has not given very elear grounds 
for so’ doing. lt has relieved against the 
penalty and has given the plaintiff interest 
at the rate cf 24 per sent, simple interest 
whish eannos be ealled tco low interest 
provided the lower Court was justified in 
relieving against the penalty. It appears 
perfectly clear to me that the 84 manis 
of eotton and 5 manis of Juari payable 
in instalments was not the present value 
at the date of the bond for Rs +475, but 
josluded future intereat up to the date of 
the last instalment. Under seetion 74 of 
the Oontraes Ast if in an instrument in 
whish the prinsipsl and interest haye been 
consolidated and the total amount is pay- 
able by instalments, there is a default 
clause that on failure to pay an instal- 
mont, the whole sum will become at onee 
due, sush a provision ig a penalty. These 
fastora are present in this ease and the 
stipulations as to interest undoubtedly 
amounted to a penalty, As I hava said, 
I have no doubt that the 13 manis and 4 
maunda did inelude -fature interest; Buk 
even if they did not, the lower Oourt was 
right in holding that the provisions re. 
garding intefest were penal, Tne Madrag 
High Oonct has in a -resent Full Baneh 
ease desified that the Oourt has power 
under sestion 74 of the Oontrset Aet, as 
amendal, gven when no interest is pay- 
abia uocil defanls, ‘bat interest at an 
exorbitant rate besomes payable on defanly 
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to treat the ‘stipulation as to the exorbi- 
tant rate payable on default as a penalty 
and to award reasonable sompensation in lieu 
of eeh extortionate interest: oide Acathassz 
Muthukrtshntey v. Sankar lingam Pallai 
(1), In a.resent Oslentta case, Khagaram 
Das v. Ram Sonkar Des (2), Sir Asntosh 
Mookerji, J., has held that the Court 
is sompetent to grant relief whenever the 
rate of interest. appears to the Oocurt to 
bb penal. 

I have: no doubt that the lower Court 
was right in holding that the stipulations 
as- to interest in‘ this ease were penal and 
in giving a reasonable rate of interest, 

. The appeal is diemissed with eoste. The 
— for paywent is extended from the 
29th April {921 to the 29th April 1522. 


interest to ron cn the amount decreed at 


6 per cent, per annem from tke 29th April 
192], 
G. E, D, 
Appeal dismissed, 


* (3) 18 Ind. Cas, 417; 36 M, 229; 18 M. L. T. 20; 
24 M. L. J. 135. 

(2) 27 Ind, Cas, 815; 42 0, 652; 21 0. L. J. 79; 19 
0. W, N. 775. 


MADRAB HIGH COURT. 
OlYiL. APFEAL No. 276 cr 1419. 
o Deren bes- 5, $21, 
Present :— Mr. Ir atiee Spereer ard 
Mr. durtice Ren-eren. 
NALLAKA VENKAT AS WAMI oad ULb BES 
— Dezky Ds NIE— APPRELLADTS 


TE? SUB 
© ROGUM VIRANNA AND AKOTHER—- 
Frsl TIH Fk Hes POrJYINIR a 


Guardians and Wards Act (VI of 1550), x 8), 
scope of~ Sanction to sell minor’s zroperty- Necessity, 
recital of—Suit by minor to set aside alienation— 
Burden of proof~ Fraud- Procedure. 


An-order of a District: Judge piving sanction to 

@ guardian. of a mincr ,to sell the minon’s property 
— recite the. necessity for the sale as required 
by section 3} 2) of the Guardians and Wards Act: 
[p $5, col 2. J 

An order of sanction by a District Judge 
guthorising ike guardian cf a pinor to sel his 


N 
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property does not cure inherent defects that may 
exist inthe sale. Sanction is prima facie evidence 
that the transaction is a good one but the minor 
may at any tuture time show that it was fraudulent 
or improper [p 965, col 2 | 

Where in a suit to set aside an alienation made 
by a guardian of a minor the evidence on both sides 
is before the Court, there is nothing to prevent the 
Court from coming to the conclusion that the sale 
is animproper one and not for the benefit of the 
minor, though the burden of proof im the first 
instance lies upon the person seeking to set aside 
the alienation. [p. £65, col, 2. | 

-Per Ramesam, Jy —The effect of sanction under 
section 31 of the Guardians and Wards Act is that 


the burden of proofis shifted to the plaintiff. and . 


it is not necessary that fraud has to be made out 
on the part of the purchaser to impeach the trans- 
action, [p. 966, col. 2.] 


Appeal avainst a deoree of the Court 


of the Third Temporary Subordinate Judge, ` 


Guotur, in Original Suit No. 6 of t918, 

FACTS appear from the judgment. 

' Mr. O. Sambastra Rav, for the Appel- 
lants.— The Subordinate Judge is in error 
in going into the ‘question of the necessity 
for the sale. The sale was sanetioned by 
the District Court onder the Guardians 
and Warde Act and the order of Court — 
pretecsted the purchaser and paseed a good ~ 
title to him by bis purohase, 

“Mr. P, Narayanamurthi, for the- Respond- | 
ents —The sanstion of the District - Court 
does not. bar the minor’s right. to question 
the sale, The effeat of the sanetion: was: 


only to throw on the plaintiffs the. onus - 


of proving. that the sale’ was lana dang 
dr improper. And ‘if the Court conlid.. 
find materials for retting it aride it ean 
do ao, Stkher Oiund v, Dulputty singh (1), 
Jugul Kishori Choudhurant vy. Anunda Bul, 
Orowdhuri (2), 


Tho .Vistrist Court’a order doega nat also | 


reoite the purpose of the csle. 

è JUDGMENT 
SPEKORE, J. — This enit was brought by 
the plaintiffs to set aside slienations made 
during their minority by their guardian 
and the appeal relates to Item No, iO of 
Sshedule A, ‘This property vas mortgaged 
under Exhibit IX B ir 1 0! by the 
plaintifi’s mother after the cert 
father in 1899, In 19C8 the plemtiffo’ 


(1) 50, 363; 6Ind ~ur 2703; 56 GL R — 
Ind. Deo. N.s, 842, 

2; 22 C. 545 at p. 550; 11 Ind. Deo. AN, 8.) 
BGR, 


cf their, 
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maternal unele, Panakalu, who had been 
appointed as guardian: of- the minors under 
the Guardians and Wards Ast, applied to 
the Distriet Oourt for permiasion to -sell 
® portion of the property ta disehargs the 
mortgage and obtained sanstion on the 
24ch February 1 02. “The mortgage, 
aseording to the resital ine the mortgage 
doeument, was for the purpose af borrowing 
Rs. -600 for the marriaga of*tha pinintiffs. 

These boys were then ated threes and six yexra 
reupestively, One of them’ was married 
15 years later and the other iş still 
unmarried. As pointed out by the Subordinate 
Judge, the resital as to the purpose for 
whish the money was borrowed was 
obviously falsa. The sale deed, Exhibit IX, 

in favour of the 39th defendant af 9 asres 

for Rs. 1,500 was dated Ist April 1908. 

The nareliai took a transfor of the 
mortgage on the 22th Marsh and five 

days after his salə he sold the .same 
property under Exhibit IX A to the lst 
defendant for Re 1,800. haying -previously 
ressived an -advanee on the 29th Marsh 
before he. got the transfer in his own 
name. The 39th defendant wasa Gumasta 
to the plaintiff's guardian, Panakala, The 
above cireumstanses are enough to east a 
groat deal of ‘suspision on ‘ths: transaction 
and’ to: suggest the existenae of a conspiracy 
between the guardian and bis Gamaasta 
aod thé parshaser ‘from that Gamasta to 
defraud the minors. There are no reasons 
to treat 4ilst defendant as a bona fide 
porehaser having no knowledge of the 
defesta of the previous sale. Bat in appeal 

it has. baen urged that the sanstion of the 

Ooftrt under the Gaardiana and Wards Aot 

will giva'a gooi ticles to thea parshaser. 

The Conri’s sanotion, howavar, was nat 

given assording to tha raquiraments of . 
the. law and itisinitsslf not: frasa from 

anapision, Tha afilavit praisntad by the 

guardian to ths Diatrist Court, Exhibit IX 

(e), contains an insorrest statement that 

the. mortgage bara interast at Bs, 1-9-0 
sompound interest, whereas tho trath was 
that interest.was dus at the rate of Rs. 1 5 0 
and in default interest wasto ba caloulated 
upon interest at the same rate, D, W, No. 10 
depsses that the land sold under Exhibit IX 
was not worth more than the prise for whish 
. it was sold, bat this witness is evidently 
interested. ab. he: admits. that he is- related 
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to..the 39th defendant: and was living. in 
hia house daring his eiusation pariod, 

.Now as to the efast of ha arnstion 
of the District Court givyan to the gaard. 
ian to asil tha minor's propariy, it bag 
to ba noted, in tha frat plasa, that the 
Distrist Jadze’s oviar has uab esnolied 
with section 31 (2) as it did not rasite 
the nesassity for the sale bat simply ran 
thus:— in the sireumstaneea the sala 
of 9 asres in fall satisfastion of tha mart. 
gaga debt is saustioned.”’ 

in my opinion the Disteist Jadgi’s 
sanstion will not enra inherent defeats 
that may exist in a sale by a gaardian, 
The efast of ths sanation aeesordsd by 
Courts in ansh asses has bssn geonsidered 
in Stkher Chund v, Dalputty Singh '(1) and 
in Jugul Kishori Ohowdhurant v. Anunda 
Lal Ohowdhuri (2). Tho learned Jadgas 
of the Calentia High Court hald thas 
sanstion was prima facie evidense, that ths 
transaction was a good ona, bnt. that tha 
minor may ab any future tima shaw that 
it was feandalant or improper. Waare tha 
avidenss on- both sides is bafora us, thara 
is nothing to pravent the Coari from 
soming to fhe osaslasion that the aalg 
was an improp3ar ons and not. for tha ba. 
nofit of the minor, though tha burden of 
proof in the first instansa lies upon. thy 
parson saking to sab aside ths. alienation. 
Thora ig. ample svidenee for eanalading 
that the sale in this daane was mot for 
purposes binding upon the minora. Tha 
plaintiffs ara entitled tə hava it sob azide 
in the suit and the Subordinate . Jaige’a 
finding that it- doas not bind them mast ba 
uphali and tha apal dismissed with eats. 

R SESAM, J.—! agras with my learnal 


_brotherand the Sabordinate Jaodga with 


referansa to the eonsingion on the faasss, 

Oo: the question of law argisd by tha 
Isarned Counsel for the appellants, I wish 
to add a few words, I “think that the 
trua ralaas ¢o the effest of the saustion of 
the Distrist Oourt aathorising an alisnati GE, 
by the gua ian of the-minor is stated io the 
desision in Sikher Ohund v, Dulputty Sings 
(i). At page 370* Prinsep; J., says: ‘The fast 
that the Distriet Judge, on the applisation 
and representation of a guardian udder sgg- 
tion 18, Ast XL of 1352, may have sanationad 
an alienation. aansnt in my aninion, afeat t the 

*Page of 6 C.—[Hd.] — 
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present cases, exeept in so far as it may 
rightly be considered as a general rule 
to throw, the onus on the plaintiff to 
show. that the alienations were improperly 
made eontrary to the usual rule requiring 
the purehsser to establish the validity of 
the alienations, or that be asted with due 
@are gnd esution after making sueh enquiry 
asan honest and prudent man would make.” 
At page 38:* Garth, O. J., says: "If the 
Court upon the materials and information 
brought before it by the guardian, makes 
an order for sale, [think that a purebaser 
who buys in good faith under that order, 
aequires A good title to the property sold, 
unless the minor or those claiming andes 
him ean show at some future time that the 
sale was ‘fraudulent ‘or improper. ” 
Again, at page 385% Garth, C. J., adde: “Bat 
then Ialso sonsider, that as the sales took 
plase under the order of the Civil Oourt, 
the onus lies on the plaintiff to make ont 
a prima facie ease, such as she has alleged 
in her plaint, of frand or illegality, and to 
show, that the debt or sum of money, whieh 
formed the sonsideration for the sale in 
each easa was one for whioh the minor 
was not responsible.” These observatiors 
are quoted with approval and follcwed in 
Jugul Krishoré Ohowdhurani v. Anunda Lal 
Chowdhuri (2). 

16 is edntended before ts that the ‘deste 
sion in Akhil Chandra Sahay. Girish Ohan- 
dra Saha (3) laya down a different rule, 
namely, that itis nesessary to bring fraud 
honfe to the purehacerin order to impeach the 
transaction, I do vot understand the ease 
in Akhil ‘Ohandra Saha v, Girish Ohandra 
Saha (8) as laying down a general rule 
that fraud should be made ont. It may be 
obeerved that the decision in Akhil Ohandra 
Saha v. Girish Chandra Saha (3) and the 
desision in Gangapershad Sahu vy. Maharani 
Bibi (4) relate to sanetion of the Court 
for the raiding of loans by mortgage 
whereas the present sase and the oare in 
Sikher Ohund v. .Dulputiy Singh (1) relate 
to sales. To give effést to the poliey of 
the Legislature in seotivn 31 of the Guardians 
and Wards“ Aat’l think it*is ‘enough to 


(8) 41 Ind, Cas. 802; 21 O. W. N, 864. 
(4) 11 O. 379; 12 I A. 47; 4 Sar. P. O. J. 
62}; 9 Ind, Jur. 158; b Ind. Dea (x.s. 1012 
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hold, as in &tkhar Ohand v. Dulputiy Singh , 


(1), that the burden of proof is shitted 
to the plaintiff, and that it is not neseasary 
to say that fraud has to be made out on 
the part of tbe pnrehaser to impeash the 
transastion. 

- I agree that the appeal should be dismissed 
with ooats. : 
y Me OB 


J. P, s Apreal dramissed, 


NAGPUR JUDICIAL COMM:SSIONHR'S 
COURT 


Oiviu Rerverence No. 13 Bor 1921, 
Febroary 22, 1922, 
Present:— Mr. K-tval, A. J, O. 
NATHO— PLAINTIFF 
versus 
SONASA~— Derenp: rt. 
Provincial mall Cause Courts Act (IX of. 1887), 


Sch. 11, Art. 8— Suit for recovery of shop rent, whether 
triable by Small Cause Court, 


The term “house rent,” as.used in Article 8 
of the I rovincial Small Cause Courts Act, inolndes 
“shop rent”. Therefore,a suit for the recovery of 
the rent ofa shop is cognizable by a Small Cause 
Court. . 

Referense by tbe Jndge, Small Cause 
Conrf, Amraoti, dated the :5ih of Novem. 
ber 1921, in connection with Ciyil Suit 
No. 1671 of 1 Qt. 

Mr. K. K. Ganche, for the Plaintiff, 

ORDER.—The plaintiff sued in the 
Small Osuse Court for the rent of a sbop 
situated in the town of Amraocti, The 
defendant: eontended that the suit being 
one for the rent of a shop and not ofa 
house was exsepted from the sognizanes 
of Small Cause Courts, The gqnestion 
referred by the Small Oanse Courtice: ` . 

“Whether the term ‘house rent,’ as used 

in the Artiole 8 of the Provinaial’ Small 
Oanse Oourts Act, includes ‘shop rent.’ ” 

The defendant has not, in spi‘e of notieg, 
appeared in this Oourt to support his- 
sontention. It may be urged that, ordinarily, 
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“house”. signifies a strueture for dwelling 
in, and “shop” ona for: storing and selling 
goods in. in India, however, the sama 
etrifetnre or part of a strvsture ia, aesord. 
ing to the habits. of the majority of its 
people, not. unsuited for nse and is often 
used for both these purposes at the same 
or diffarent.times, In other words, what 
is ordinarily a shop is also a house. 
Again, the reasons for not exeepting from 
the jurisdistion of a Small Cause Court 
a suit for rent of a louas would apply 
equally to a suitor tbe'rent’of a shop, Í 
ean see no reason for distinguishing bat ween 
shoo rant and house rent in this connestion. 
Probably it never ossurrad ta the Indian 
Legislatare that sush a distinstion was 
likely. to be urged. [n my opinion the 
anit is eognizible by the Small Oazse 
Court. 


G. k. De Order accordingly. 


ALLAHABAD HIGA CQURT, 
Civis Revsios No. 21 or 1921. 
Fabruary 15, 1922. 
. Present :—Jastioe Sir P. O. Banerji, Kt, 
HIRA LAL —~Derenpast— 
APPLICANT 
l versus 
JHUNNI LAL — Pj, AINTIFH — 
Oreosire Party. 

Givil Procedure Code:(Act V of 1908), O, IX, r. 13, 
0 XLII, r. 1 (d —Ex parte decree by Munsif having 
Small Cause Court powers—Application to set aside 
ex parte decree rejected by Munsif having no powars—~ 


Appeal, 


Where a guit in the nature of a Small Cause Court 
gaib was decreed ew parte by a Munsif exercising 


jurisdiction as a Small Cause Court Judge butan, 


application to set aside the ew parte, decree under 
Order IX, rule -13 of the Civil Procedure Code, was 
made to, and rejected by, his successor who was not 
invested with Small Cause Cpurt powers: 

‘Held, that as the decree, being that of a Small 
Oause Court, was final and not open to appeal, no 
appeal lay from the order passed by the Munsif 
under Order IX, rule 18 of the Civil Procedure Code, 


Civil revision from an order of the Dis» 
trist Jndwze, Mainpuri. 

Mr. Baleshwari Prasad, for the Applisant. 

Mr Indu Bhushan ——— kor Oppo- 
site Party. | NK 
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JOUDGMENT,.—~This ia an apolisation for 
revision of an order of the D strist Jadge re- 
fusing to entertsia an appeal on the ground 
that no appeal ley to him. It aopegre that the 
suit in this ease was instituted in the Qourt of 
a Munaif who oxeroised Small Cause Ooart 
powers. He desided the suit and made an sz 
parte dearee whish was final, : Hs was eubss- 
quenly transferred, and his suseessor was an 
offiser who was not invested with the jurisdie- 
tion of a Court of Small Oanses An anplication 
was made to him to have the exprrte deares 
set aside uader Order IX, rule 18. Tais appli- 
sation was refused by the Muinsif upon 
groups to whieh it is not neesssary to refer, 
An appeal from the order of the Munsif was 
preferred to the Distriet Jadge and he held 
{hat no aopeal lay. I think the view of the 
learned Judge was right. An appeal from an 
order passed under Order IX, rule 13 is main- 
tainable under Order XLUI, rule 1 (d) in a 
aee “open to appaal.” This was nota esse 

“open to appeal” inasmueh as the desree was 
passed by an officer exercising small Cause 
‘Court jurisdiestion, whose deeree was final, 
Therefore, this was not a sasa open to appeal 
and, eonsequently, no appeal lay from the 
ordet passed by the present Mansif under 
Order IX, role 13. This is not one of those 
esses in whish exesution prosegdings taken 
in a Court the presiding offiser of whish had 
seeased to haya Small Oause QOourt jurisdie~ 
tion were held to beappsalable, The appli- 
eation is dismissed with 02858. 

J P, 

Appl cation dismised. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Fisst Civiz Appzas No, 6 oF 1921, 
May 30, 1921, 

Present:— Mr. Dalal, 4. J, O. 
GAJADHAR-BAKHSH SINGH any OTuBAS 
— DEFBavsNntTs — APPELLisTa 

į téersus ` 
BAIJNATH AND OTHKRS — PLAINTIFFS — 


RESPONDENTA, 
Hindu Law-~Father, alienation by - Sons, position 
of—Picus obligation, how jar enforceable —Legal necese 
sity—Antecedent: debt—Consideration, major’ portion’ 
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oh borrowed . for legal necessity, effect of--Transfer, 
whether void 


a 


4 A Hindu #bn is not bound te pay the amount of a 
mortgage executed. by his. deceased father, which 
wag not. borréwved for.any valid necessity. or for the 
payment of an‘aniecedent debt simply on the ground 
of a pious-duty to pay: the debt of a deceased father. 
Tp, 269, cok 1.) 

_ Mukamme l, Bagar Ali Khan v, Haxeri Lal, 62. Tad, 
Cas. 108; 6.0. L. J. 297 atp. 3936, dissented from, 

: Ram Saran v, Bhaya Mangal Singh, 60 Ind. Cas. 
219; 8 O. L. J. 87; 2 U. P. L. R. (J. C.) 191; 23 0. C. 
327, considered. 

Where a large. portion of the consideration 
amount is borrowed for legal necessity the transfer 
by the manager of a joint ‘Hindu family is not void. 
{p 969, col. .)- 

, Gatodhar Bakhsh v. Gauri Shanzar, 
29F;& O. L. J. 81, distinguished. 

Appeal from a decres of the Snbordinate 
Judge, Biswan, dated 13th, Saptember 1920, 

Mr, A. P, Sen, for the Appellant. 

Mr, Chhatl Rehari Lal, for Respondents 
Nos. 1 and 2. 

JUDGMENT.—The plaintiffs: mortgagees 
sued. in the Court cf the Subordinate 
Judge of Sitapur. fer mortgagee’s porses- 
sion. of the property in suit on foot of 8 
mortgage bond asxeacuted on the 6th of 
Angust 1£03° by- one Anant- Singh, father 
of two of the defendants and grandfather 
of the third defendant, Tho’ plaintiffs 
desired to enforee the eondition in the 
mortgage entitling the mortgagess to take 
possession. cof the mortgaged property on 
non-payment of the mortgage amount within 
a sertain time, 

The defence was that ihe mortgage was 
not made for. the payment of antesedent 
debt ov for valid nesessity so as to bind 
the defendants who were no parties to 
the mortgage, Anant Singh was dead prior 
to the institution of the snit. 

The learned Subordinate Judge held ibat 
out of a consideration of Rs. 2,700, Re. 1,603 
was borrowed for the payment of antece- 
dént. debt, that there was no proof of 
valid necessity as regards the balanse cf 
the consideration and that the mortgage 
was not void because the *mgjor portion of 
the eonsideration was scoh as would be 
binding on the members of tbb joint family 
other than the mortzegor, 
the, snit was Geqreed and the „defendants 
tave appealed to this Court. 

lt is reecesary, first, to exemire the plea 
raid on behalf of the respondents in this 
Qourt that. the father being dead the. sons, 


61 Ind, Cas, 
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‘and grandson. are: under a pious: duty to 
‘pay the balanss of the sonsideration of 
Rs, 1,097 and that, therefore, the entire 
amount of. the mortgage-sonsideration “was 
binding on the. defendants, This. plea is 
based .on s pronouneement of s Benoh of 
this Court in the sasa of Muhammad 
Baqar Alt Khan -y. Hasari Lal -(1) 
that ` transfer by.a father, although 
originally invalid............:0...-i8 given effet 
to ogainst+the sons on the death of the 
father provided that the transfer was to 
dissharge of secure a debt not for immoral 
purposes, owing to the. picus obligation of 
the sons. to discharge. such a debt-of their 
father,” This opinion of the Bansh ‘was 
mot necessary for the desision: of:.the ease 
before if, but has. been zo often quoted 
in this Oourt that I fit had the 
intention of „referring the matter. to a 
Baneh. This;opinion, however, has been 
definitely dissented from in an uns 
reported judgment* ofthe Judieial Oom- 
missioner, Mr, Lindsay, in Seeond Appeal 
No. 134 of 1920; desided on the 13th of 
September 1920 [Ram Ohhettay vy. Ram 
Lal (2)] and a eovtrary prononnee- 
ment has. been made by. another Beneh of 
this Court in Gur S&ahat- y. Girdhar Lal 


(3). So it is not neeessary to refer the 
matter te a Beneh, The Judges: who 
desided the - ease reported in 


Muhammad Eagir Ali Khan v. Hagari Lal 
(1) appear to haye derived the proposition 
set out above from the jadgment of the 
Privy Ocunail in Sahn Ramsbandra’s, care. 
The Privy -Gounoil case, however, does. rat 
justify that praposition. of law. . Theiy 
Lordships of the Privy Connail in the, IRER. of 
Sahu Ram Chandra quoted with approval 
tte Fall Beneh ruling in the ense of 
Chandra Deo.Singh of tke. Allahabad High 
Court [Chandraieo Singh v.. Mata Frasad 
(4)1. Tre Allahabad sare wag similar to- te 
absenee of procf of. legal necessity, *the 
Court refused to enforse as against -the 
gcos: s mortgage whieh had been exeonted 
by the father though the father had, died 
prior to the institntion of the suit. This 


(1) 652 Ind. Cas. 108; 6 O. L. J. 297 at p. 806. 

* 2 Sincereportedas 6 Ind. Cas. 940; 240. C. 895, 

(3) 64 Ind Cas. 75:6 O., L. J. 4i1 at p. 416; 22 0. 
0. 84; 1 U. P, L. R, J, 0.) 54, 

(4) 1 Ind, Cas, 479; 31 A, 176; 6 A. L. J, 268. ! 
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view ofthe law is farther. emphasized by 
the judg nent delivered -by Viseonn¢ Hal- 
dane..in the Privy, Counosil oase of Jagi 
Dos -y, Ganga Ram (5). It was stated. in 
that judgment ‘that. the mere sireumstance 
of a pious obligation. to pay a father’s debt 
does not validate a mortgage whieh ie 
invalid. for - want -of: legal. necessity or of 
the nesessity for the payment of antese- 
dent--debt, To .quote the words of Mr. 
Lindsay in the unreported judgment 
referred to: above: “. am „unable to -ree 
on what -priusiple. a tranefer by a fatber 
whieh, admittedly, isin its insaption invalid 
oan. besome a -valid. transfer. merely by the 
aesident of the father’adeath.” On behalf 
of .the. .respondents.a Baneh ruling in the 
ease of Ram Saran v. Bhaya Mangal Singh 
(6). was .qaoted, but the .referense to the 
principle. of the pious duty of. a son at 
page 92...0f the report is very slight and 
one of the Judges -who delivered the jadg- 
ment in that ease formed the Baneh with 
another Judge in Gur Sahai's case (8), 
quoted ‘above. 

It:is, eertain, therefore, that the: defendants 
are not -bound to pay. the amount of 
Ms, 1,097 whieh was -not borrowed by the 
mortgagor for any valid nesessiiy or for 
the payment; of an antesedent debt simply 
on the: ground cf a pious duty. to pay the 
debt of a deesared father, 

The next qnestion is, whethen tke mort- 
gage in suit is enforeible or not having 
regard to the finding. of the lower Court 
regarding the. validity or otherwise of 
portions of the sonsideration in sait which 
finding is not-ehallenged in appeal. It 
_ WaS argued by the appellants’ learned 

Cotnsel that the -mortgage was at its 
ineeption void and, therefore, not enfonesible, 
Thia argument wonld have been sonnd if 
the. entire mortgage aqnsideration or son: 
siderably a larger portion thereof had 
been proved ta have been harroxed without 
legal - iecessity. I .was referred to tha 
ruling. of- a, Bensh of this Jourt reported 
as Gdodhur Bakhsh vy. Gauri Shankar 
(7), in whioh. ease also, syriausly enough, 
the mortgagor wan. tha same person as 


the mortgagor in tbis sase and — 
(5) 42 Ind..Cas, 791; 21 0, W, N. 957; (1917) M 
W. N. 789 (P.C. 
(6) 60 Ind. Cas: 219;8 O. L, J. 87;2 U. P, L R. 
(J. C.} 194; 28 O. C, 327. 
(7) 61 Ind, Cas, 205; 8 0. L, J. 81, y 


gagess in this ease. 


INDIAN OASES. | 939 


defendants. the same, ,as in the present 
eas. In that saso, howaver,* Anant Singh 
had no. right whatever: to mortgage tne 
property and the mortgage was rightly 
held ‘to bs. vaid and ineffestual. from its 
very inseption. .The other ease.of a Single 
Judge. referred. to by the learned Counsel 
for the appellants was that of Bunyad 
Husain vy. Mata Din Singh (8), but that 
ease favours the eontention of the -mort- 
In that ease legal 
nesessity was found to have been proved 
with respest to a sonsideration of Ra, 3,782 
out of Rs. 4,000 and the Court held that 
the alienation was .effestive. Where a 
large ‘portion of the consideration amount 
is borrowed for legal neeessity the transfer 
by the manager of a joint Hindu family 
eannot be said to bs void, The question 
is one of equity and if the defendants 
had some forward ‘to pay- the sum of 
Rs. 1,603 with interest up to date it might 


-have been found poasible to order the 


plaintiffs to aasept that amount and to 
dismiss the plaintiffs’ suit In this ease, 
however, though the suggestion was thrown 
out by the Court, no desire was expressed 
on behalf of the defendants to pay the 
valid portion of the sonsideration of the 
mortgage in suit, Under tho sireamstaness, 
the only equitable sourse open to the Court 
is to. direst that the plaintiffs may be. pat. in 
possession. in lieu of the prineipal amount 
of Rs. 1,603. 

In the resalt, I dismiss the appeal but 
having regard to the invalid plea raised 
by the respondents’ learned Connsel 1 direat 
that parties shall bear their own sosts 
here, 

JRP 
Appeal dismissed. 


| (8) 88 Ind, Cas. 57; 19 O. C. 122; 3 O. L.J. 813, 
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NAGPUR JUDIOIAL OOM MISSIONER’S 
COURT. 
"First Oivik Appeat No. 62 oF 192%, 
Desember 22, 1921, 
Present :—Mr. Hallifax, A. J, O., and 
Ar. Dhobley, A. J. O. 
ONKARLAL AND OTHERS — Dereupaxta— 
APPELLANTS 
'versús © ` l 
 SHALIGRAMLAL A —PLAINTIFE — 
RESPONDENT 
Limitation Act (IX of 1909), Sch. I, Arts 14, 120— 


Settlement entries, suit for amendment of -O P, Land 
Revenue Act (XVIII of 1881), 5. 88— Limitation. 


A suit under section 83 of the O. P. Land Revenue 
Act’ of 188} for amendment of Settlement entries 
is inthe matter of limitation governed by Article '4 
and not by Article 140 of the First Schedule to 
the Limitation Act and must be filed within one 
year of the date on which the Record of Rights is 
duly made and attested and the assessment is 
offered to the proprietor. [p, 971, cols. 1 & 2.] 


Repeat against a deeree in Civil Suit No. 


3 of $914, of the Court of the Additional | 


Distries Judge, Nagpur, dated the 6:h April 
1920. 

Messrs, V. B. Pend, R. B,, and W. Re 
Puranik, for the Apoallants: 

Dr. H. 8. Gour and Mr, M. V. Kinkhede, 
for the Respondent. 


“JUDGMENT. —The defendants repeat in 
their appeal the plea taken in the lower Oourt 
that the plaintifi’s elaim under seetion 83 of 
Act XVIII of 1831 (0. P, Land Reveure), 
for an amendment of the entries made at 
Sottlement in respeet of the proprietorship of 
Kharecli Koparwadi snd Rohna and the sir 
land of Robna was barred bytime. lb will 
be sonyenient to settle this question first. 
At the Settlements of 1265 and 1893 the 
plaintifi’s ; father was recorded as one of the 
proprietors of the village shares in dispute 
and the land he held was resorded as air, 
At the recent Ssttlement orders wera 
parsed on the 18th and "leth of May 
1914 by the Settlement Offiser that 
the name of the plaintiff should be omitted 
from the khewat or list of proprietors of 
each village and" that the dand held by 
him in Rohna should no longer be resorded 
as str, Ste., bat as his cesupansy holding. This 
Settlement eame into forse on the lst of Joly 
1915. The date of the signature of the 
Malguazar on the Reeord of Rights for Rohna 
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is 2nd January 1916 and on that for Kharsaoli- 
Kooarwadi is J0th January 19'5. as we 
have aseertained by an examination of | the 
Settlement Misl for eneh village, The signature 
of the Assistant Settlement Offiser is undated 
in both eases. - The Settlement was 
announeed and the rent seertifiestes were 
distribu‘ed on the 3lstof Desember 1915, 
It may be mentioned: that the learned 
Additional Distriet Jadge is apparently 
unaware of what the announsement of a 
Settlement iss He has taken it to 
be the sommunisstion to the plaintiff of 
the Settlement Offiser’a orders .of the 18th 
and 19th May 19/4, This gaib was fled on 
the 15th of May 1916. 

2. The elaim for the amendment of tha 
entries regarding the land whioh ‘the Settle- 
ment Offiser refused to resord as sir is now 
admitted to be within time. Sestion 69 
(4) of the Land Ravenne Act lays down 
thatsash a suit must ba filed: within one 
year after the Settlement eomes into foree 
and this suit was filed-a month and a half 
before the end of that year, [It iè in regard 
to the suit for the sorreation of the lists of 
proprietors that a question of limitation arises. 
The Isarned Additional Distriat Judge 
has held that the period of limitiétion fer a 
suit under sestion 83 of Aot XVIII of 1881 
is that preseribed by Artiele 120 of the First 
Schedule of the Limitation Act, that is, 
six years from the time when the right 
to sue acernes and not the one-year from 
the date of the Ast erorder of a Govern». 
ment Officer sought to be set aside whieh 
is allowed by Article 14. In this he followed 
the view tasen by the Oalestia High Oourt 
in 1615 in Naboghan Badhat v, koghu Nath 
Babu (1) a ease from Sambalpur, whish 
was Hled in 1912, We aro, with all respest, 
unable to assept that view. Thè reasoning 
of the learned Judges is as follows. See- 
tion 152 (b) of the Land Revenue Act 
deprives the Oivil Court of jurisdiction over 
a number of matters in whish are ineluded 
“sorreation of entries cr revisions df resorda 
under eectione 120, l:l and Iv2" of 
the Aot. Seetion 120 empowera the 
Deputy Commissioner alone to make any 
sorreetion in an entry in a Reesord of Rights 


(1) 80 Ind, Cag. 61; 19 Q., W. N, 1803; 21-0. Lida 
G46 t J Ni -r @ wt . 3 


+ 
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and limita the grounds on whish susah a 
sorrestion ean be made to four, of whieh 
ons is that the entry has been deslared to 
be erroneous by a dearea in a snit brought 
under sestion 83, Though sestion 83 itself 

“speaks of a anit under it asa soit to have 
an ertry eangelled or amended the Civil 
Court ean only deslare that the entry is 
erroneous and how it shoald be amended, 
bat carnot exseute its desrea by bringing 
the Record of Rights into, Court and 
altering it.’ The desree in sush a 
suit is, therefore, ‘a deeree whieh is merely 
deslaratory of the plaintiff’s-right and a 
mere basis for further prosesdings before 
some Revenue or other Offisar.” It is 
not “a desrea whioh positigaly seta aside 
and nullifies something whieh an cfiser of 
Government has done.” 

3. -t appears to ng that the same 
reasoning would make a mortgags-desres 
no more than a dealaratory decree if it 
ordered the sale of “any interest in land 
used, for agricultaral purposes or held on 
a tenure whioh was resognized: at the 
time of fhe Sattlement of auch land, or of 
houses or. of other immoveabls proporty 
sonnested with snoh land or interest and 
used for agrisultaral purposes,” beeause 
under sestion 7/0 (2) of the Oivil Prossdare 
Goda the Civil Court sannot itself exeonte 
sush a desros, whioh is “a mere basis for 
further proseedings bafore a Ravenne Ofi- 


ser, Following tha reasoning of the 
learned Judges still farther, we wonld ba 
fotsed to the eonolnsion that a suis for 


the sale of sush Jand on mortgage was a 
guit for the deolaration of a right only 
and was goveroed in the matter of limita- 
tion by Ariiele 120. Sestion 83 itself 
authorises the filing of a suit to havea 
desision set aside or an entry oanoelled 
of amended, and we san find no reason 
for treating a suit filed expressly ander 
tha authority as anything hut what the 
section says it is. Least of all oan we 
find, any reason for doing so in the mere 
faat that the law proeseribes a partionlar 
prosedure for the exeeution of the, desree, 
and does not leave it to ba exesuted under 
the ordinary rules. We hold that, in the 
matter of limitation, a suit onder sastion 83 
of Aot XViliof lest (9. P. Land Revenue) 


is ~overned by Artisle 14 of the Porat, 


Ssheduls of the Limitation Aot, This view 
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l : 
derives some slight additional stpport from 
the fast that lays down that a sait of 
this natare is to be filed “within one 
year of the date on whioh the assessment 
is offered to the -proprietors,” 

4 For the defendants it was strongly urged 
in this Court that the one year allowed for 
the institution of the suit must begin on the 
date of the Sa tlement Offiser’s order, This ig 
based on a failure to notise that both sestion 
&3 of the Land Ravenue Act and Artele 
14 of the Limitation Ast speak of two kinds 
of suits though they useslightly different 
terms in deseribing them, those in tha 
latter being naturally wider, Oneiaa suit 
to set aside what ia ealled a “decision of a 
Chief Settlement Ofiser” „in the Land, 
Revenus Ast and an “order cf an Offiger 
of Government” in the Limitation Ast, 
The other is oalled a snit to baya an entry 
in‘ the Resord of Righta sanselled or 
amended - by the Land Revenue, 
Act and one to set aside aa aet of an 
Officer of Government by the Limitation 
Ast. The distinetion between an ast and 
an order was not observed in the COalentta 
sase already disenssed, where the learned 
Judges apesak of a sontention “that an putry in 
a Reeord of Righta isan ‘saat’ or ‘order’ ofa 
Government Offiser,” As the ‘order’ that the 
entry should be made and the ‘aot’ of making 
it wonld naturally not be far apart in 
time, this matter may hava been immaterial 
for the purposes of that oase, if both order 
and ast were within six years but not 
within one year of the institution cf the 
suit, or the order and the ast may have 
been sontemporanrous, Here, however, they 
are not contemporaneous and the date of the 
got only is within one year of tbe, „institution 
of the suit. In terms and in essensa, however, 
the suit is for the amendment of the entries, 
that is, for the satting aside of the ast of the 
Settlement Offiser in making them. The date 
of that act em caly ba taken to be that on 
whish the Record of Rights was, in the words 
of gestion 88 of the Land Revenne Ast, 
“duly made and attested” by the last of 
the necessary signatures being affixed to it, 
beeause till’thé moment the record was merely 
a draft and these or any other entries esuld 
have been altered, The dates of*the somplation 
of the Reaord of Rights were not eariiar tran 
2od Jaonary 1916 for one village and 16th 
January 1916 for the other, as has already 
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been, stated, and the suit, was filed on the 
1:th May of the same year. It is, therefore, 
well within.time. © 

5 It was; however, pleaded by the defend- 
ants that the-sujit was barred by time in an- 
other way, whieh is that the plaintiff had been 
kept out of possession of the shares in both, 
villages by them for more than twelve years, 
In the -lower Court this plea has prevailed 
in regard to Kharacli Koparwadi but not in 
regard to Rohna. We-will take the oase of 
Rohna first, The plaintiff and his father 
have all.along been-in possession of tha land 
in Robna whieh he elaims ia sir land. Up to 
1914 at least he or his father was resorded 
as a 6o-proprietor of the village share and the 
land was: recorded as his sir, They were, 
however, apparently exoladed from partisipa- 
tion in-every other form of proprietary profi ba. 
These other profits seem to amount to little 
or nothing, and the plaintiff or his father may 
have paid the amount of the assumed rent of 
the land they held every-year to the defendants 
as acontribution to the revenue, though neither 
of these matters is qaite clear. Now, from 
7894 till 1914 the land was undoubtedly: ser 
andthe plaintiff and his father held it assueh, 
and-they sonseived themselves and held them. 
selves ont to be eo-sharers in the village. We 
are unable to understand how this aan possibly 
ba aaid'to ba anything but possession of e share 
in the village. The share may be measured 
by the extent of the -sír land they held 
and may be incapable of expression In annas 
and pies for afraation, but of that share they 
ware undoubtedly in possession, Tke pléint- 
ifs title to itis-not disputed except on the 
ground of the adverse possession of the 
defendants for more than twelve years That 
plea having failed, the plaintiff is entitled to 
a desree declaring that he isa o0-owner in 
Rohna and that the land he holds is his ser 
uo a village, however, the deeres of the 
lower Court ig,olearly wrong in its definition 
oftthe shara held by the plaintig. It declares 
that he is the owner of a one fifth share in 
the half village’ that originally belonged to 
the family, and also thet all the plots with an 
ares of 56:68 acres which he bag beer holding 
are his sir. All the sir land and elso one fifth 
of the other pyoprietary profits may be the 
extent cf what he or his father held originally, 
but.tbat state of things ended many years ago. 
` For mush more than twelve years before the 


e 
Pes 
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institution of the suit the proprietary intsrest 
in the str land is the only part of the whole’ 
proprietary interest that he has held.. That 
must then bə the extent of the share now 
belonging to him. Tha deslaration in the’ 
dasrea of the lower Coart in regard to. 
Moz. Rohna mast, tharefore, bs motified 
into a daelaration that the present-entrie: ia 
the Rasord of Rights of that village are 
erroneous and that tae sorres$ entries are 
that the plaintiff iseones of the owners of 
that village ia that he istha anla propriotor 
of the four plots numbared 22, 33,. 92 and 
160 and measuring 58:65 asres and that 
thesa plots ate str land, and not ossnpansy 
land. 

7. As to Kharsoli-Koparwadi, .i¢ ia not 
denied that, sinse 1901 at the latest, the 
plaintiff has had no aotual possession and 
has resesived no share whatever in the 
profits. Hissontention ia that his name 
remained on the resord as eo-propriator all 
the time and the defendants wera managing 
the share on his behalf, under an arrange- 
ment by whish he held soma other part of 
what had onaa bean the joint estate and 
so that there 
was never any neosssity for the actual 
passing of any monsy in the payment of 
profits. He has not explained what other 
part of property was held in this way except 
by suggestions put forward by the month of 
his witnesses only, that it-was Rahna, Bat 
as the learned Additional Distriet Judge . 
points out, this suggestion “falls to the 
ground the moment one considers that the 
plaintiff's father never made eollootions from 
the tenanta of Robna.” It is bayond all 
possibility of doubt that the defendants 
have all along besn holding the share in 
Kharsoli Koparwadi adversely to the plaintiff 
in very strenuous denial of hia title, In 
these siroumstanees, the mere fact that the 
plaintiff’a name remained on the resord is 
of no help to him. In regard to this 
village the desres of the lower Oourt 
appears to as to be quite eorrest. 

8. In the defendants’ appsal, it is son- 
tended that the decreas of the lower Oourt 
in regard to sosta is not in aesordanss 
with the jadgment, whist orders 
“that the palinti# shall get costa feom the 
defendants in proportian to his snecass and 
that the plaintiff shall pay sosts to the 
detendants in proportion to“ his failure 
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The proportions are certainly not sorrectly 
worked ont. The plaintiff eneseeded in 
respect of Rs, 20,000 and failed in respest 
of Rs, 3,000. The plaintiff hae, therefore, 
th pay Re 1388, not Re. 15980, to the 
defendants, and the defendants bave to pay 
Ri, 26. 8.0 to the plaintiff, and the desree 
must ba corrested assordingly. 

9, In thie Court both parties have 
sussreded toa very slight extent and the 
nearest possible approximation “to what is 
fair in the matter of costs appears to be 
that eash side pay its own in both appeals, 
The desres of the lower Court will, there- 
fore, be modified as, set out in paragraphs 6 


and 8 of this judgment, and there will 


be no order for costs in either appeal. 
G: R. D, 
Decree modified, 


MADRAS HIGH COURT. 
SEGIND Orvin Arreau No. 2041 oF 1920, 
Desember 14, 1921, 
Present: —Mr Jaatice Kumaraswami Sastri 
and Mr, Justios Devadoss, ; 
A. VEDA MURTHI MUDALIAR = 
DEFEND NT—APPELLANT 
TEIUS 
 JWALAPURAM RAGHAVACHARLU 
s ND OTHERS— PLAINT: FES — E> POSDENTS, 
Evidence Act (I of 1872), ss 92, 98, 94-—Contract 


of sale in favour of one named person and others- 
Others”, who-are—Evidence, admissibility of. 


Where á vendor agrees to sell land to several 
named persons and in drawing up the agreement of 
sale the name of -one person is mentioned and, 
without naming the rest, the word “others” is used, 
evidence can be let in in a suit for specific perform. 
ance of the contract asto the persons in whose’ 
favour tle conveyance is to bo exocuted, 


Sagond appeal against a deeras of the 
Distrist’ Court, Ananthapur, in 
Sait No. 18 of 1920, preferred against 
that of the Oourt. of the Dustriat Munsif, 
Penukonda, in Original Suit No, 1011 
of 1917, 

Mr. 4. Reh agen Ayar, for the Ap- 
pellant. 

Mr. P. Norayanamurthe, for 


the Re- 
apondsnte, = 


Appeal 


JUDGMENT. — We are unable to aseept 
the finding of the Distriet Judge that the 
first plaintif is the only person interested 
in the sontract. The agreements to sell, 
Exhibit A, expressly states that the son- 
tract is in favour of the first plhintiff and 
others, The ease for the first plaintiff is 
that the others referred toin the doeu- 
ment are the sesond and third plaintiffs. The 
ease for the eontesting. defendant is that 
by others were intended the other plaint- 
iffs,, the . sixth defendant and 20 other 
villagers. The only evidenee is that of 
first plaintif and first defendant. The first 
plaintiff says that-the others means sesond and’ 
third plaintiffs, and the firet defendant in his 
evidense says that ‘others’ means sesond and 
third plaintiffs, sixth defendant and 20 others. 
The sixth deferdant in his written statement 
also eays so, Having regard to the terms of 
the-doaument, the written statement and the 
evidences in this- sare, we find it diffienlt 
to see how the Oourt ean find thatthe frat 
plaintiff was solely interested in the eon. 
trast or how a deeree ean be passed in 
favour of the first plaintiff alone. 

It is argued by the appellant’s Vakil that 
evidenae is not admissible to show who are 
meant by the term “others” and that the 
soutrast is, therefore, unenforeible, Whore 
a. vendor agrees to sell land to several 
named persons and in drawing’ up. agres. 
ment of sale the name. of one person is 
mentioned-and, without naming the- ‘rest, the 
the word “others” ia used, we ean- find 
nothing in the Evidence "Act to prevent 
evidenea from being let in” as to the 
persons In whose favour the eonvyeyanes 
is to be exeonted. We do not think that 
any of the provisions of seetion 91 or 
92 are sontravened nor does: the ease fall 
within seetions 93° to 97 of the Evi- 
donee Asat. 

Ag there is no dispute that the three 
plaintiffs are interested, and as the only 
point -in isaue bobwaen parties is whe- 
ther the sixth defendant and 20 others 
are also interested, the lower Oourt was 
wrong in passing a deeree in favour of 
the first plaintiff alone. ' 

We reverse the decree and remand the 
appeal for disposal inthe light of the abovg 
observations. Costa will abide the reeult, 
The Court-fee will be refunded. 

Ue Ge Pe Srpeal allowed, 


‘67d, 
BH4IDas SHIVDAS Y. BAI GULAB, 


mRIVY COUNCIL. 
APPEAL FaCn Tok BowBar Higa Cort, 
Ostober 25, 1921, 

Present :—~Liord Baskmaster, Lod Atkinson, 
Lord Oarson ani Sir Jobn Edge. 
BHAIDAS SHIVDAS —APP£LLANE 
versus 


BAT GOLAB wd ANOTHAR —Reepr-pesra 

Hindu: Law - Will, construction of— Widow, rights 
of —Absolute owner—" Malik” -Tr ust — Uncertainty of 
subject-matter. 


If words are used in a Will executed by a Hindu 
husband in favour of his wife conferriug absolute 
ownership upon the wife, the wife enjoys the righ.s of 
ownership without their being conferred by express 
and ‘additional terms unless the circumstances or 
the context are sufficient to show that such absolute 
ownership was not intended Lp, 7, col 1] 

The word “malik” is nota “term ‘of art’ and does 
not necessarily define. the quality of the estate 
‘taken but the ownership of whatever that estate 
may be.[p 976, col, 15) 

iA Hindu, gaverned by Maynkha Law, executed a 
Will by which heconstituted his wife asowner malik} 
and directed that whateyer property remuins after her 
death, ‘the wife shall leave the said property io his 
bwo. . daughters i in such hanner as she may like: 

Held, that the use of the word “malik taken with 
the context of the vill indicated a clear intention 
to pasa an-absolute estate. [p 876, col 2; p 977, 


col. i] 
Surajmant v, Rabi Nath ‘Ojha, 85 I. A. 17; 
12+ » W.N, z3l P. U 3 5 A Wa, J Bes 16 M. Laaj. Ts 


10 Bom. L R 5*3 70. L. J. 18; 8 M. L, P 144; 


£0 A. B, followed. . 

‘Held, * allo, that there was no trust created in 
favour’ of the. daugh ers as the subject-matter on 
which the trust was to operate was too uncertain 
to enable the ı ourt to give it administration |p 77, 
col. 1] 

Appeal from 8 judgment and desree of 
the High Oourt st Bombay, affirming a 
desrea of the same, Court in its Original Oivil 


Jurisdistion, 


' PAOTS. -Nathu Moolji, a Gnaerati Hindu, 
who died on the Sth December 18:4, left 
a Will, the material terms of @hish 
appear from the judgment of the Judisial 
Committee. The appeal relates to the eon- 
struction of the terms of the asid Will, 


Nathu, Moolji lefta widow and two daught. 
ers, Jamnabai and Diwali, Diwali died in 
1966 leaving the appellant (ber (husband) 
as her heir. The widow died in 1911 and 
the other daughter Jampabaidied sometime 
afterwards. The respondents slaim the 
properties 85 beirs of eamrabai. 

The anit, was instituted by the appellant 
as heir of Diwali who died in 190s. 


* 
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Tae Trial Jaiga (Masleaod, J.) dismissed 


the soit. Oa appeal, Ssot, O. J., and 
Heaton, J. disagreed upon the sonstrustion 


of tha Will, 


Sett, O. J., was of opinion that the 


widow took only a life estate and that 
there was a trust in remainder in favour 
‘of the daughters as tsnants-in-eommon in 
eqzal shares. Heaton, J., held shat no obliga- 


tion was Imposed on the widow to make’ 


any disposition in favonr of the daughters, 
The question upon whish they disagreed 
was referred under rection 98, sub-session (2) 
of tha ode of Civil Prosed ara, and wags 
heard by Bashelor and Shab, JJ, who 


agreed with Heaton, J., and dismissed the 


appeal, 

An, appeal] to the Judisial Committee 
was preferred but the only question argued 
before the Oommitres then was with regard 
to the irregnlarity in prosedure. Toe 
Jadteial Committee allowad the appoal 
[Bhaidas shivdus v. Bat Gulib (1); hold. 
ing thai the progedare followed by the High 
Court was wrong and expressed their 
readiness to hear the aopeal on its merits, 
The appeal was. subsegasntiy. restored .to 
the list by consent and.was heard upon ita 
merits, -~ 

Mr, DeGru,ther, K, O., end Mr, Partkh, for 
the Apreliant.—On a proper sonetruedtion 


t. 


of the Will, the widow took only a widow'g. 


estafe with a s ecial obiization to appoint 
between the two daughters,” The use of 
the word “Malk™ is not conelusive as to 
the absolute estate’ takon by the widow as 


the subsrqient elauses 18 and 28 show ae. 


contrary intention, 

Powers of appointment in Hinda Wills 
aye valid, 

Bai Motivahy v. Bai Manubai (2). 


“Seotion 79 of the Indiaa Saseession "Aot was . 


not made applicable: to . Hinda - Wills: by 
Ast AXIL-of 1870, sestion Z, beeause it 
was thought at the time that a power of 
appointment sould not ba given under A 


= 
LA 


(1) 60 Ind Cas 822: 48 I. A. 181: 40 M. L.J 5193 
25 0. W. N 605; 83.0. L. J. 488; I} A. L, J. 409; 23 
Bom, L R. 623:3 U. P. L R PO. 24 14 L W, 7; 
(ve M. W, N. 403; 29 M. L T. 850; 45 B 718; 30 

M. L T. 149, 

(4) 241. A. 98 21 B. 70% 1 O` W. N.3 
P. C. J, 140 iP, U,); 14 Ind. Deo, (N: 8.) 477, 


L 


16; 7 Sar; . 


— ME 
Vol. LXV] 

BHAIDAS SHIVDAS Y, BAI GULAB, 
Hindu Will, But the ‘rule embodied in 
seation 7Y is, however, a rule of sonstrustion 
and should receive effeet as a rule of 
justices, equity and good sonssienes, The 
Appellate. Oourt relied upon a translation 


“of the words used. in the Will whieh is 


different from the offisial translation 
aseepted by the parties, if two eonstraus- 
tions are porsible, effest shall be givan to: 
the one whioh exeludes an intestacy, 

Seotion 6 of the Indian Trusts Aet (II 
of 1882) was extended to the Bombay 
Prerideney in 1891, , 

Sir George Lowndes, E, O, and Mr. Ratkes,. 
for the Respofdents.—The word “Malk” 
imports full proprietary rights, unless there 
is something in the sontext-tn qualify it. 

Surajmant v, Rabi Nath Orka (3): There 
is no trust.ereated in favour of the dacg tera. 
The words relied upon are ineuffiotent to’ 
ereate a trust, They are merely indieatory, 
that the ‘widow may tranamit property to 
the daughters, ` 


The. Appellate Court composed of Judges” 


knowing, the Jangnage in whioh the Will 
was written, was entitled to give effect: 
to the true translation of the words in 
the Will, a 
Ramanudan Oheitiar y.-Vava Levvat Mara- 
kayar (4). 
The subjeet matter of the alleged trust. 
was too. uncertain for a trust to arise, ` 
{Lord Buskmaster referred to Horwood y. 
West (5) and tarnall v tarnall 16).) 
Mr, De Gruyther. K. O. in reply referred 
to Le Merchant v. Le Merchant (7), 
JUDGMENT, 
Lorp Booxmaster—This is an appeal 
against adecreedated the 23rd Marsh 1917 
of the High Oourt of Judicature at Bombay 
(Appellate Civil Jurisdistion), affirming a 
desree, dated the 8th September 1916, of the 
High Oonrtin ita Ordinary Original Civil 
Jurisdietion, 
The question raised for determination 


(8) 361. A. 17; 120. W. N. 24146 A. L. J. 61 


18M, L. 4,7; JO Bom, L, R, 59; 70. L. J, 181; 3 


M. L, T. 144: 830A 84.P, 0.) 

(4) 39 Tnd Cas 245, 44I. A. 21:32 M. L. J. 101; 
IGA L J. 189; 6 L. W. 293; 119 7; M. W.N. 16814. 
25 0. L. J, 224; 2I M.L T 2 & 210. W. N, 52 ; 


- 40M. DG t P.L W. +94: 19 Bom, L. R. 40! (P, 0.) 


15) (1823) 1 Sim. & S. 387: 11,4. ,0 3.) Oh. 201; 

24 W, R. 199-576 R 155 24 R.R. 199, l 

; (6) (1878) 9Ch D. 93; 26 W. R, 85L 
(7) (1874) 18 Eq. 414 22 W, B. 830, 
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arises on the sonstrustion of the Will, 
dated the 6th Angu-t lo 4, of one Natnoo 
Moolji who died on the 8th Doesmber 
1894, . 

The appellant is the husband of one of 
the two daughters of the testator, who 
predeseased her mother, the testator’s 
widow, The respondents elaim-under the 
other daughter who sarvived her mother 

At the date of the Will there wera living 
the testator’s widow, bis two daughters, and 
the widow of a predeseased son, The two 
daughters were named Jamnabsi and Diwali, 
Diwali died on the 13th May 1906 and 
the testator’s widow on the ł5th August 
1911. ' 

In these airsumatanses, the appellant alaims 
as the husband of Diwali that, dasording. 
to the true osnstraetion of the Will, the 
two. daughters took a vested interest in 
the testator’s vasiduary estate, whieh was 
not ‘divested by reason of the death of 
one of. the. dauaghiera before tha death of 
the widow. Tae history of ths suit has 
bsen fully dealt with by their -Lordahips 
when this appeal was formerly before 
them, and need ‘not bs repeated. . ; 
- Toe Will was made in the Gujarati langu- 
age,.and in the translation is aivided into 
slauses. By clause 2 the testator appoints 
his wife as hia sole exeontrix. In the next 
slause, after stating that as he has no son he 
appoints bis! wife to be his heir; and the 
slanse sontinnes in these words:— 

“And I sonstitute her the owner. And 
as to whatever property there may remain 
after her death my wife shall leave the 
said property to my two daughters in sush 
manner as she may like (either) by making 
a ‘Will? or by making (some) other instru- 
ment. Of my two danghters one named 
Bai Jamneabai was married to Shah Haridas 
Hemeohand, but as he subsequently died 
she has now beoome a widow, To her and 
to (my) other daughter Bai Diwali who 
has been married to Shah Bhaidas Shivdas 
(¢ e.) to both of them my wife shall giva 
(my) propest$ insueh manner as (she) may 
like 

By later slauses of the Willtha testator 
refarred to powers. that he desired his wife 
example, by elause- 6 ha 
statas that he gives his wits 


the profits aad the ready mənaya of a shag : 
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where he earried on business, and further 
to’ eonginue in partnership with the partners 
if she so. desired, By elause 18 he provides 
that, after thefe bave been defrayed ont of 
fhe rents of sertain speciñe immoveable 
property, the expenses in eonnestion with a 
réligious objest, for whish he had made 
provision, the wife should apply the surplus 
for her maintenanee and use and for the 
maintenance: and use of her daughters 
if they were living with her, and if 
the surplus were insuffisient she should 
deal with the moveable and immoveable 
properties in sueh manner as she 
thought ft, By elause 20, again, he gave 
express power to his wife to mortgage, lease 
sell and use the properties, :-Finally, by 


clause 23 he provided that after the death: 


of hie wife his daughters should be named: 
exesutrixes, and he give them anthority 
to deal with or manage the whole of his 
property and effects. Thera is. no disputa 
that the word that was used in elanse 3 
as the original word of gift was the word 
“Malik” whieh sould be apsropriately used 
to sonstitute the wife absolute owner, It 
is not that the word is a ‘term of art,” 
it does not nesessarily define the quality 
of the estate taken but the ownership of. 
whatever that estate may be; and in the 
aontext of the present Will their Lordships 
think the estate was absolute. At the time 
when the Will. was exesuted it may well 
have been that: whoever drew the Will was 
aware that at that time words.of absolata 
gift in fayour of a Hindu widow might 
not be supposed sapable-of sonferring upon 
her a power of alienation, for, in the case 
of Suraymant v: Rabi Nath O ha (3), whioh 
nitimately same before this Board, we. find 
that the High Court bad ruled; — 

‘shat under.the Hindu Law, as interpreted 
up to the present in the sase‘of immovenble 
property -givan or devised by.a husband to 
his wife, tha .wife has no power to alienate, 
unless the power of alienation is eonferred 
upon. her in-express terms.” 

The. desision in Sifrajmant v. 
Rabi Nath Oika (3) showed that that, 
provisioh was no Jdnger sound. shd that. if 


words: were used sonferring absolute owner- 
ship ‘upon-the wife, the wife epjoyed the. 


righta of. ownership without fheir baing 
sdiferred by. express: and additional terme, 
yulass the: ‘sireumstances or the sontest 
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were suffisient to show that sueh — 
ownership was not ‘intended. If olause 3 
stood by iteelf it would, their Lordships 
think, be diffienlt to dispute that whatever 
the testator desired with regard to the, 
disposition of--his property after the death 
of his wife he had not expressed his wishes’ 
in such a manner. that they bound the 
property, The words under whieh the appel- 
lant elaims are words whish only attash to 
whatever property there may remain after 
the death of the wife. Withont for the 
moment sonsidering whether the desire 
expressed by the testator is expressed “im 
a form that makes her dia position of it 
mandatory or nO, itis euffiaient-to say. that 
if that elause toed alone the prinsiple stated 
in the ease of Horwood v, West (5),: would 
be applicable to this Will as it would to a 
Will in England; The Visa Chaneéllor says 
at page 388*:— 

"It is essential to the exeention of a trnat 
that the subjeat should be eertain; and if 
this testator intended that his wife should, 
at her pleasure, during her life, dispose of 
the property whieh be left to her and that 
his recommendation should extend only to 
what, if anything happened to remain of 
his property at her death undisposed of by 
her, then there is no trust to be administer: 
ed by this Oourt,” 

But the appellant points out with eonsider- 
abla foree that elause. 3 does not stand by 
iteel{; but that the: olauses-referred to, arid 
moat notably elauses 18 and 23, are in their 
terms ineonsistent with the -view that- the 
provisions of elause 3° sonstitnted the wife 
the absolute owner. Their Lordships ara 


very far from saying that there is not forse: À 


in this argument; but so far as slanse 18 is 
soneerped, it should be remembered that even’ 
then there ia a provision that the surplus, 
after the property has been used for main. 
tenanes in the manner suggeated, is to remain 


with the wife for-her maintenanse and née, | 


and power is given to her to deal with the 
immoveable or moyéable- property- as she may, 
think fit; Again; with regard to clause 23, the 
appointment: of the ` daughters 85, exeentrizen 
of the property, if in fast: thero- bad been 8 


gift to them after the widow’s death would be: 


quite unnesessary, The only purpose for 

steating them exeentrixes. would on either 

hypothesis be to see that the religious purpose 
“Page of (1823) 1 Sim & Bim, — [Bd] i 
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fo whioh part of the property had been 
devoted and a oertain beneficial trust given 
to the widow of the son should be sarried 
out, if and so far as they were absolate 
owners it bad little value. i 


Their Lordahips, therefore, think that these . 


subsequent alauses in the Will are not snf. 
sient to displasa the language’ of alause 3, 
fortified by the powera given in slause 20, 
and by that language there iseng trust sreated 


in favour of the two daughtera of the testator, ` 


In forming this sonctusisa tbair Lo:dships 
have not onsidered the serious diffisulty that 
is plasad in the way of thg appellant by 


the judgments of the Oourt from whish this 


appeal has proozeded, In the Conrt of 
Appaal one at least of the Judges was 
thoroughly sequainted with the language in 
whieh this Wul is drawn, and he took the 
view that the astual words used in elausa 3 
suggesting how the property should ba left 
after the death of tha testator’s widow were 
in themselves inadequate to do anythiug more 


than to expres a wish and did not ereate an ` 


obligation. Their Lordships have not dealt 
with that part of the ease, bosause in their 
opinion the matter is better desided uoon 
the prinsiple to whieh referanga haa already 
been made, vjz., even assuming it was intend- 
ej to ereate a trust and the words were 
suffisient for that parpose the aubjeet-mattér 
on whieh the trust. is to opsrate is by tha 
terms of this Willetoo unsertain to enable the 
Court to give it administration. 

For thesa reasons, their Lordahips are of 
opinion that this appeal muat fsil and onabt 
to be dismissed with ests; tae eosts iasareed 
in the Oourt balow from the 18in M srah 
1917,.and of tha apsaal on the praliminacy 
poiht that was argaed bafora thia hearing on 
the*merite was reashad, whish ware reservad, 
in their Lardships' opinion shoald ba oats 
in tha appeal; and thay will humbly advise 


‘His Majesty asaordingly, 


oe J.P. 


Appeal dismissed, 


Solisitor for the Appsllant:—Mr, E. 
Dalgado. 
suliaitors for the Raspondents :—Mossrs, 


Hughes & Sons, 
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PATNA HIGH COURT. 
APPEAL paom ArreLoein Decree No. $16 
l or 1919, 
January 19, 1922, ° 
- Present;—Mr, Justies Oontte and 
Mr. Jusaties Ross. ` 
Babı ASHURFI SINGH—Puotntirr 
me APPELLANT ; 
vereus 
“Babu BISESWAR PRATAP NARAIN 
SAHI asp ofau.s —DevesDani8— 
Respon pent. 


Will, construction of—Principle of construction— 
Court, duty of —“Malik,” meaning of -—Guft by husband 
in favour of wife—Absolute or limited estate. 


It isalways dangerous to construe the words of 
one Will by the constractim of more or less 
similar words in a different Will, which was adopted 
by a Jourt in an another case [p 47%, col. 4.4 

Kollany Kooer v, Luchmze Pershad, 44 W. R. 
335, Suraj Mani v. Rabi Nuth -Ojha, 39 A. Sh; 
5 A. L.J. 67: (2 0. W. N. 231, 18 A. L. J. 1; 10 
Bom. L R. 69; 7 5, L. d. 131; 3 M, Lr T. 144; a5 
I. A. «7 W. G.), followed, 


In construing a Will a Court must look to all 


‘the claases of the Will and give elfect to all the 


clauses, ignoring none as redundant or contradictory. 
[p. 979, col. 1.] < 


Shib Lakshan v, Srimati Tarangini Disi, 80. L, 
J. 20, Kandarpa Nath Ghose v. Jogendra Nuth Bose, 6 
Ind. Cas, 14; 14 O. lu, J. dd , followed, 


The word “malk is not aterm of art, that is to 
say, ib dasa nob nscesswily detae the quality of 
the estate takan bat ths oviersiip of waataver 
that estato may bə ` Absolate.owaarship imports 


a3 least the rizit to erolasiva and fras eajoymant 


of ihe propacty ani fres power of disposition, 
[p 974, col. t] 

Bhaides Shivias v Bat Gulab, 65 Ini. Cas. 974; 
5 too. V eter 2) A. L, J. 28); $2 
M,L J. 346 P., Oi, followed. 


, A dood of gift, exscatad by a husbind in 
favoir of his wife referred in the preamble to tha 
deed to the whole collsetioa of rigats anl -by the 
first slaisa sha provarties wara geunt21 to the wife 
as“ malik” by the saconiclauie saa was given 
tha power of alianation for chiritible purposes of a 
porsion of the property to one of the relations of 
the haisbind aad to no one else by the third clause 
she waa given power to execute a Will in favour 
of one of the gf8resaiid relations, by the fourth 
clause provision was mide for undisp sed of prop- 
erty aithe donee's dewh, and by tha firth clause 
provision was male for any unmerried diughter 
-or soa's daughter of, the donee, and by the last 
clause proyision was muda that if the donea, died. 
before tue donor the properties undisposed of by 
the donee will*revert to the donor A mokarrari 
‘lease having’been granted by tha dones s question 
arosa whether she had the power to grant ‘tha lease i 


we ad 


E 
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“ Held, that no absolute estate was granted to the 
dorfee and that the intention-of the “donor was to 
provide for the. donee: and also for the ultimate 
devolution of his pronérty ond that the grant in 
effect was the grant of an ordinary Hindu woman's 
estate with power: to sell, or to appoint by deed or 
Will, to certain specified | persons and that she was 
nob — to grant a mokarrari lease. [p.978 
ol, 2. 


` Appeal, 
Messrs, Manuk, 9. ü Mitter and J. P, 
Sangh for Mr. G. D. Singh, for the Appellant, 
Mr. Kulwant Sahay, for the Respondents. 
JUDGMENT, - 
~ Ross, J.— This is an appeal by the plaintiff, 
Hə alleges that Musammat Mulukrani Kuer 


was the absolute owner of the properties 


spesified in the plaint and that he ‘obtained 
an tstamrat? mukavart pati: from Musammnat 
‘Molukrani Kuer 02 ‘the “7th of August 1898. 
A -dispute Faxing arisen bətween himself 
and the reversionsra of Babu Har Pragas 
‘Narayan Singh, the husbard of Musammat 
Mulukrani Kuer, the properties were attaohcd 
by the rder of the Magistrate and this 
suit was brought for a declaration of the 
plaintifi’s © - title “to, and for recovery of, 
possession of the properties together with 
the surplus ‘amount of profits in the hands 
of the Rooeivor. There were ‘six ‘parties 
who were defendants to the suit but we 
‘are eoueerned now. only with the third 
“party who are two: minors under the pro- 
testion of the Court of Wards. Their defence 
was that Musammat Mulukrani Kuer Ład 
only a limited interest in the properties for 
the term of her life and that, consequently, 
the plaintiff was not entitled to sucseed. 
The Subordinate Judge held that Musammat 
Mulakrani Kuer bad an absolute right to 
the property. and consequently gave a desrea 
to the plaintiff, This deoision was reversed 
on appeal.and the question now is as to 
the nature of the estate taken by Musammat 
Mulokrani Kuer under a deed of gift eyg- 
suted in her favour by her husbandon the 
23rd June 185%, 

The eontention on ‘pehalf*of the appellant 
is that the preamble tothe deed refers to 
-the whole sollestion ‘of ` rights to their 
uttermost limit in these properties, and that 
by the ‘first clause the propertjes , are grant. 
ed to the grantor’s wife ‘as. malik” and 
that, eonsequently, she besame full owner, 
ther interest being limited only so far aa 
it is spesifieally limited jn the sueseeding 
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dlauses. The sosond slause deals with the 
power of alienation and there is no restris- 
tion therein on the granting of a mokarars 
lease. Consequently, Musammat Mulakrani 
Kuer had power to grant a mokarard 
leasa and the lease granted by her is 
valid. 

Referense was made to the desisions 
in Kollany , Kooer vy. Luchmeéo Fershud 
(1), Sura-mant v. Rabi Nath Ohi (2), 
Bhatdas Shivdas v. Bai Gulab (3) and the 


; unreported desision, of the Privy Oouneil. 


in Musanmat Sastman Chowdhurain v, 
Shib Narayan Ohowdhury. It was argued 
that the effest of these eases is to 
show, as observed in the last moen- 
tioned ease, that the -term ‘malik,’ when 
used in a Will or. other dosument as des- 


_eriptive of the position whish a devisee 


or donee is intended to hold, has been held 
apt to dessribe an owner pomsensed of full 
proprietary rights, including a full right of 
alienation, unless there is something in the 
eontext or in the surrounding sireamstanees 
to indieate that sunah full proprietary rights 
were not intended to ba sonferred;”’ and, 
further, that the fast that the donee is 
the wife or widow of a Hindu is not i in 
itself a ciroumstanes qualifying the meaning 
of the word ‘ ‘malth”. 

Now, as was pointed out in the ossa of Mu- 
sammat Saiiman Ohowdkuratn v. Shib Narayan 
Ohowdhury, it is always dangerous to sonstrae 
the words of one Will by the sonstruetion 
cf more or less similar words in a different 
‘Will whish was adopted by a Oourt in 
another ease., The sase upon whieh the 
learned Counsel for the appellant most strong.» 


ly relies is Bhatdas Shivdas v Bat Qulab (3), 


but the terms of the Will in that, nang 


‘were materially different from those ander 
consideration now. 


The rule of construction 


is given in Shtb Lakshan v., Srimate 


— Dast (4) where it was laid down: 


» 


67; 12 0. W. N. 231; 14 
a9; 7 O. L. . J. 184 3 M, 


. 
(8) 65 Ind Cas. 974 64. W. N. 139 16 L. W, 
412; 20 À. L, J. 289; 42 M, L. J: 385; (P; 03), 
(4) § O, la Jı 20; 


id. 

BR. 
0, 

4 


— 
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that the Court must, in eonstruing a Will, 
look to all the elauses of the Will and 
, &lve effect to all the clauses, ignoring none 
as redundant or sontrad’c:cry—see also 
Kandarpa Nath Ghose vy. Jogendra Nath Bose 
(5), This deed, therefcra, sannot be oon- 
strued by reference only to the preamble and 
the first two slauses, but must be read as 
& whole, The second slause lays down the 
limits within whioh the doned gan alienate 
the property; any alienation made during 
the lfetime of the donor is to be by hia 
permission. After his*death she ean trans- 
fer up toa limiteof 50 bighas’for sharitable 
purposer; she ean also transfer by sale or 
gift co avy son of the donor, and the donee 
or the son of that son or any other son or 
daughter of the donor or any male dessandant 
of his elder brother, but except to these per- 
Bons she is to have no power to sell, or make a 
gift of, or mortgage, more than 50 bighas, 
The thiid alanss gives thedonee power to 
exesute a Will in favour of any of the afore 
said persons. Toe fourth slange deale with 
the property, undisposed of at the donee’s 
death by any sneh Will and in that ease 
it is deolared that her son will get the 
property, or his male dessendants, and if 
there ia no son of the donee or male 
dessendant of sash son then in existense, 
then any other son of the donor or hia 
son snd in defanlt of sueh persons, the 
donor’s elder brother or his son will get 
the property, but no daughter of the donee 
or Bany of ber paternal or maternal 
relations. The fifth slanse provides for any 
unmarried daughter or son’s daughter of the 
donee, and the last elanse declares that if 
the donse dies before the donor, the proper: 
ties undisposed of by the donee will fevert 
to Him, 
“Now, as was pointed ont in the oase of 
Bhaidas Shivdas v, Bat Gulab (3), the word 
malic” is not a term of art, that is to 
aay, ib doee not necessarily define the 
quality of the estate taken but the owner- 
ship of whatever that estate may be, Ab. 
solute ownership imports atleast the right to 
exslusive and free enjoyment of the property 
and free power of disposition. It is im- 
possible to hold, on the terms of this deed, 
that an absolute estate was granted to 


(5) 6 Ind, Oas, 141, 12 0, L, J. 801, 


® 
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Musammiat Mulukrani Kuer; the limitations 
are insonsistent with frae and full o#ner- 
ship. Raading the desd as @ whole, it 
ssams fo me olear that the intention of 
the donor was to provide for’ the donee 
and also for tha ultimate devolution of 
his property, The grant in oeffeat is the 
grant ofan ordinary Hindu woman’s estate 
with powera to sell, or to appoint by deed 
or Will, to eertain spesifisd persons, and if 
these powers are not exersised by the donee 
they are exereised by the donor by this 
deed in favour of those persons, It follows 
that the absense of any slanse rastraining 
the donee from granting a mokezrrari lease 
doas not lead to the sonclusion that she 
ia empowered to grant it; her powers 
must ba gathered from the total offset of 
the eonveyansa and from the nature of the 
estate theraby granted. The argument of 
tha appellant involyas isolating a portion of 
tho desd from the rest and‘ then inferring 
that, basauses this power is not expressly 
faken away, it is granted. Ths argument 
iafzinges the rule of sonstrustion above 
referred to. In my opinion, therefore, this 
aopeal must fail and ba dismissed with 
ooats. 
Oourta, J.—I agree, 


IP, Appeal dismissed, - 


MADRAS HIGH COURT, 

Szooxp Oliv. APPEAL No. 1142 or 1920, 
April 28, 1921, 
Fresent:—Mr, Justios Oldfield and 

* Mr, Jastise Ramesam. 
AWAKKARAN PUTHIYAVALLAPiL: 
MUSSAN HAJI —PLAINTIFE — APPELLANT 

o V TEUS $ 
THIYAN THAVARA KORAN AND OTHERS 


— DEF 4n DANTa — Respondents, 
Landlord and tenant—Suit against landlord — Ten- 
ancy under lease prior to suit—Decision in suit, whee 
ther binding on tenant 
2 2 < 


. oA lessee under a lease granted before the 


institution of a suit against the lessor is not 
bound by the decision against the lessor in that suib 
to which he (the Jesses) waa not a party, 


9&0 


“ m - 
BRIPAL BINGH Y, JAGDISH NARAYAN, 


Seshappaya v. Venkalramana Upadya, 5 Ind. Cas, 
[320k M, 459; 20 M, L, J. 752; {dylu M, W, N, 26, 
explained, 


Appeal against a deoree of the Distrist 
Court, North Malabar, in Appeal Snit 
No. 595 of 1916, preferred against ihe 
deeree.of the Distriet Munsif, Taliparamba, 
in Original Suit No, 456 of 1910, 

Mr, B, Focker, for the Appellant. 

Messre, O. Madhavan Nair, and V. P 
Larunakaran Nambiar, for the Respondente. 
JUDGMENT., 

OLDFIELD, J.—The lower Appellate Court 
bas so for desided the saso against the 
plaintiff-appellant, beeause it answered in 
the affirmative the question whether the 
person holding under a leese granted 
before a suit is bound by the desision 
againat bis lessor in that suit, although 
he is tot a party toit, We cannot follow 
the lower Appellate Court in this; and in 
fast the only support addosed for its opinion 
ig the quotation from an Amerisan author in 
Seshappoya v, Venkatramana Upadya (1). 
But the portion of that quotation at present 
material was not so for the purpose of 
the isang in that ease and the learned Judges, 
in fast, after observing that if was inson. 
sjatent with the prinsiple of - English, 
Trish ‘and Indian cases, deslined to decide 
as to its sorreotness, On the other hand, 
although no ease of ftenansy has been 
shown fo us, the prinsiple applied to otber 
eases Of transfer in Sita Ram v, Amir 
Begam (2), Joy Ohandra Banerjee v. Sreenath 
Chatterjee (3), Abdul Ali v. Mrathan Abdul 
Hussein (4) and Ramchandra Dhondo kulkarni 
v. Malsapa Narsapa (5) is in aseordanoe with 
plaintifi’s contention, Adopting that prinsiple, 
we must set aside the lower Appellate C. urva 
desree and remand the appeal to it for 
further hearing on its merits, Costs to 
date here and in the lower Appellste 
Court will be provided for in the decres 
to be passed, Stamp value will be refunded 
on spplieation. 


| 
. f 

(1) G Fod, Cas 782; 38 M, 468; 20 M, L. J. 762; 
(1910) p. W, N 26. ° 

»2) 8 A. 624; A. W, N, (1886, 
(x s.) 105. 

(3) 920 357; 104. J, 23, ù ° 
214) 10 Ind Cas, 880; 35 B.B 18 Bom, L. R. 


268, : : 
. (8) £6 tnd. Cas, 443; 40 B. 679; 18 Bom, I r R. 
bi. A 


101; & Ind, Dec, 
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R-Mgesim, J.—I will only edd that an 
ilins{ration of the prinsiple of privity by 
subordination Bigelow gives is the Common. 
Law ease of feoffor pnd feofee, This, 
ke says, is Coke’s illustration. Then ihe 
mentions the case cf landlo.d and tenant, for. 
whieh no suthority is sited. On the 
other hand, Blask on Judgments, Volame II, 
ceetion 549, states the law in the other 
way, aiting Satlerlse v, Bless (6), go that, even 
in Ameries, it is doubtful whether the 
law aa to landlord and tenant is as stated 
by Mr. Bigelow. All other auhority is 
acainst it. iL agree in fhe order of my 
learned brother, 

MOP,” e 

Appeal allowed; 
Case remanded, 
(6) 36 California 489, . 


OUDH JUDICIAL COMMISSIONER'S 
- COURT. ` 
Fist Civit AFPRar No. 27 or 1921, 
. åvgust 5, 1921, 
Present :—Mr, Daniele, J. O. ` 
SRIPAL SINGH—Pi.intive—~ 
Al PB. Last 
venus 
JAGDISH NARAYAN arp OThkRI— 
Dirr D Tee Rerporpents. .. 
Court Fees Act (VII of **°0), s.7 iv o —9uit 
for decluration— Consequential relief—Court-fee pay- 
able, || 


In order to detexmine the amount of Court-fee 
payable in a suit icra declaration that a particular 
property is or is not liable to a mortgage or charge 
it isthe substance of the prayer which must be looked 
to and not merely the form of plaint, and the plafnt 
‘or memorandum of appeal must be stamped 
ad valorem according to the value of the chairzeewith 
which the plaintiff or -he appellant seeks to burden 
the pperty or of which he seeks to relieve ik. 
[p ti,ecl +] l 

A suit praying that certain fereclosuro decrees 
are void and ineffeciua) aguiust the rights of tbe 
plaintiff ard thatthe mortg:ge still subsists and is 
redeemable, is one involving «onequential ‘re ief 
and an advalorem toutt-fee is payable under 
section « iv, c) of the Court Fees Act, |p. t&3, col, 


* 


+ 


Vel. LXV) 
SRIPAL SIKGH O, JAGDISH NARAYAN SINGH. 


Appeal against a deeree of the Sub 
Ordinate Judge, Lusknow, dated the 24h 
February 1421, 

Megara Bisheshwar Nath Sricastaca and 
Ba eshwart Prasod for the Apsellant. 

Messrs. K. N Chak and Wesi Hasan, for 
Respondents Nos, 1 and 2, 

Mr. Ali Mohammad, holding brief of Mr. 
oo Nath Misra, for Respondents Nos. 7 
a Al, 


* JUDGMENT.--This, ase raises a question 


. ot Court-fees whieh muet be desided before 


the appeal san be hesrd'on the merita, The 
question is,whether the snit is “to obtain a de- 
slaratory desres or order where eonsequential 
relief ie prayed” and liabletoan ad valorem 


Oourt-fee under seetion 7 (év) (e) of the 


Court Fees ‘Act, or whether it is a purely 
deslaratory suit suffisiently stamped with a 
Oourt fee of Re. 10 under Artisle 17 (iti) of 
the Sesond Sshedale to that Act, Tae alter- 
native suggestion of the appellant that the 
suit is one the value of which it is not possible 
to estimate in money under Artiela 17 (vi) 
of the same Sshedule, thongha Caleutta ease 
is sited in support of it, need not be seriously 
eonsidered, The value of the relief is elearly 
eapable of being estimated, The plaintiff 
valued it for purposes of jarisdistion at 
Re. 5,967 110, the amount of the fore- 
olosure decree whish has been obtained 
against him, ard under seetion 8 of the Suita 
Valuation Aot the valuation for Conrt fess 
in the case ofa anit falling under seetion 
7 (iv) (c) is the same as the valuation for 
joriedistion, This seotion ceeurs in Part 
(fof the Aat, whioh extends to'the whola of 
British India, This section also disposes of 
the suggestion made by the appellant that, 
even if an ad valorem fee is payable, he is at 
liberty to puton ita different valuation for 
Court fees from that whioh he has plased on 
it for purposes of jorisdietion, 

A final foreslosure desree in respeat of the 
property in suit has been passed against the 
pisintiff-appellant. The preliminary deeree 
whioh was afterwards made final was obtained 
on the basis of a compromise sanetioned by 
the Court. The appellant seeks to set aride 


‘Hoth the preliminary and the final deerees 


on two grounds; first, that they were obtained 

by frand, and, sesondly, that he was a minor 

and was not properly represented in the fore- 

slogure suit, (He was represented bat he 
e 
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alleges that the guardian was not regularly 
appointed). 

The relief asked for is in these terms: 
“That a deslaratory deeree be passed to the 
effest that the foreclosure deareas, dated 12th 
Ostober 1911 and 2nd May 1912, are void 
and ineffastual againstthe rights of the plaintiff 
and the plaintiff is not bound by them. The 
mortgage does still subsist and the plaintiff 
is still entitled to redeem the mortgage of 
15th Ostober 1900,” 

It was stated at the hearing before me on 
behalf of both sides that the parties were 
agreed that if this suit is snesessfa!l thea 
Oourt will be asked to reatore the foreslosure 
sait and dispose of it on the merits, This 
position was aessspted by the learned Sub- 
ordinate Judge who says in an order of l0ih 
September 1920 on the resord: “It the desree 
is proved to hava baen obtained by exərəise 
of fraud or sollusion and the suit is desreed, 
it appears to me that the first suit will bs 
revived and would stand in the eondition in 
whieh it was filed on the date of institution” 

The svit kas been dismissed by the Oourt 
below ao that the relief asked for in appeal 
is the same as that asked for in the trial 
Court. 

The sontention of the appellani’s learned 
Advasate that the Court sannot look bayond 
the form of the plaint, and that, unless 
sonsequential relief is neked for in express 
terms, the suit is purely deslaratory, is 
negatived by a long series of eases in whioh 
deslarations hava ben asked for that a 
particular property was or was nob liable to 
a mortgage or sharge, In sueh cases the 
Osurta have consistently held that it is the 
substanes of the prayer whish must bs looked 
to, and that the plaint oz memorandum of 
appsal must be stamped ad valorem assording 
to the value of the charge with whish the appel. 
lant seeks to burden the property or of whish 
he seeks to relisveit. As instaness of sush suits 
I may refer to Khichera v, Khareg Singh (1), 
Suthnandan v, Lachhman Prasad (2), Jodhan 
Perstad Singh y.*Nanhku Pershad Singh (3), 
Premsuxh Das V. Shah Gopi Saran (4), Moti 


(1) 7 Ind. Ùas’315; 23 A. 20,°7 A. L. J. 842, 
(2, 24 Ind, Cas. 288; 17 O 0. 90, 
(3) 46 ind. Cas. 609; 8 P. L. J..484; 5P, L.W, 


183. 
(4) 5) Ind, Cas, 786; 4 P, L, J, 328, 
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G y. Har Prasad (5), Sheorajay, Debi Din 
6 

In this — I may usefully refer to 
the remarke of . Sir Lawrenoe Jenkins in 
Deokalt Koer v. Kedar Nate (7). -That ease 
was very timilar to the one now before me, 
The appellant ened fora deslaration that a 
registered mortgs ge-deed and a desree obtained 
thereon had been obtained by fraud and were 
ineffestual, inoperative and invalid and that 
the mortgaged property could not be sold 
under that desfee. . Notwithstanding that 
the form of the snit was deslaratory the 
Conrt held that the prayer in the plaint 
really involved eonsequential relief, ard 
Sir .. Lawrenee Jenkins in delivering the 
. leading judgement says: “Ifthe Courts were 
astute—as I think they should be—to sce 
that the plaints presented conformed to the 
terms of seetion 42, the diffiealties that are 
to be found i in this lass of oases, would no 
longer arise.” 7 

- ln Arunachalam Ohetiy v. Rengasawmy 
Pillai (8) the question was referred to'a 
Full Beneh. 

“Whether a suit for declaration that an 
instrument of morigage or sale exeented by 
the plaintiff or a decree that ras been passed 
against the. plaintiff for a debt is not bindirg 
‘on him, is a deolaratory anit only ;” 
and the Full Bench unanimously answered the 
question by saying thata suit of the nature 
indieated whieh merely aska for a deslaration 
is nonetheless a suit for a deslaratory desree 
with eonsequential relief within the meaning 
of sestion 7 (iv) (c). The appellant points 
out that in the actual case which gave rise to 
the referenee the plaintiff asked for a 
declaration that a decree for sale on the basis 
ofa mortgage was not binding on him ard 
fcr an injunetion restraining the deoree- 
holder from exesnting that deeree, and, there. 
fore, the remarke regarding a ° purely 
deelaratory suit were obiter, but a jadgment 
whieh waa delivered by the Full Bensh for 
the purpose of finally setting at reat a question 
whieh had given rire to differeties of opinion 
among the Judges ought not fo be lightly 


| (8) 47 Ind. Cas. 871; 16 A. L. J, 81. * 
(6) 48 Ind. Cas, 635; 60. L. J. 683. 
"(7 15 Ind. Cas 427; 49 0. 704; 16 0. WON., 


838. 
32) 98 Ind Cas, 79;-88 M. 922;. 28 M, LJ. 18, 
(1915) M, W. Ni 118; 7 M, B. T, 164, | 
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brushed aside on thia gronnd, The. sase 
emphasises the prineiple whish has been, 
laid down in many other cases, that if is 
the real nature of the relief whieh will ‘reetlt 
on a enii being deereed wh‘sh deternineathe 
Conrt-fee payable, If a sonsequential relief is 
involved the plaintiff cannot evade payment 
of Court fees merely by aasting his svit 
into adeelaratory form. Here the result 
would. be precisely the same whetber an 
injunetion were need for or not, Even 
if no- injunotion were asked for, no Court 
would proeeed to exesute’ a deerse whioh ` 
bad been deelared to be a nullity in a 
regular snit .between the parties. . The 
desisions in Arunechalam Ohetiy v, Ranga- 
sawmy Fillat (8: and Deoiali Keer v. Kedar 
Nath (7) have superseded ‘the earlier desi- 
sions of the same Courts on whieh the 
appellant seska to rely. | 

Finally, it kaa been argued that even in 
substance nosonsequential relirf is involved, 


-Jt is urged that the defendants were in 


porsersion cf the property as mortgagees 
before the foreelosure deer+e was parsed and 
they will remain in possession if the present © 
suit is evesesrs{ful. This argument ie spesious 
but unsound. In the ordinary ease of a 
declaratory fuit asking fora deelaration that 
the plaintiff is owner and in possecs’on of the 
disputed property, tke position is that the. 
plaintiff is proprietcr at the time when tle 
cuit is brought. Something has bappered to 
cast a cloud cn bis title and he seeks to have 
that title re-cfirmed. Hera the position is 
entirely different. So long aa the forealorure 
desree stands good, the plaintiff ia not oniy 
not the owner but hae po right whatever — 
left “in the property. . The ownership rests 
in the deeree-bolders and the decree operates 
ag res éudicata between the parties. If this enit 
is suscessful the desree- holders will lore 
their title {o the property and will ke 
relegated to the position of mortgages 
seeking -to enforee their mortgage by a 
suit in ‘the Courts. The preliminary tnd 
final decree will te wiped out and preeeed- 
ings whieh haye finally terminated will be 
restored to the file and desided afresh, lË 
the decree which the plaintiff eecks to tet asida. 
bad merely deelared a charge on the property, 
the plaintiff wonld urquestionably | bave bad 
to psy an adialcrem fee. Can he be in BLY 
better porition when {bat desree goes further 
and extinguishes his proprietary right alto- 
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OBLA K, SUBBAYAR 6, THOPPal MUTHAYAR, 


“ether P I hold, therefore, that the snit is 
One involving sonsequantial relief and that 
< au ad valorem fee .is payable uader seetion 
7 (iv), (0) of the Court Fees Ast. 

"It is needless to enter into any question 
. of the value of the relief given by the 
plaintiff. Hs has himself valued it. In 
eares falling under section 7 (iv) it ia for 
the plaintiff himself to state the value of 
the relief in the plaint or niemorandum of 
appesl. In this ease be hes valaed it at 
Re, 5,967.11 0, the amount of the foresloaure 
deoree, and, as has been already pointed 
out, in suits of this nature, fhe value for 
jarindistion and the value for Qourt-fees ara 
the same. The appellant must; therefore, 
pay the sum of Re, 315 on this valuation 
both in this Court and in the Court below, 
failing whieh the appeal will be dismiased, 
1 allow thirty. days’ time for the defisiensy 
to be made good. The sase:will be put 
up on September Sth for orders, 


MADRAS HIGH COURT. 
Orviu Revision Petit.ox No. 708 or 
1929. 
Ssptember 23, 15921, 
Present :—Mr, Justice Krishnan. 
OBLA K, SUBBAYAR—Petitios Et 
` parsus 


THOPPAI MUTHAYAN—RSsPONDZTNT, 
: Qivil Procedure Oode (Act V of 19098), Q.. XXI, 
r. 89-~-Application to set aside sale — Deposit by one of 


several judgment-debtors, whether entires ve benefit of. 


co A man -debtors. 


“Where one of several. judgment.-debtors makes B 


—— Court.of the amount stated in. a sale pro- 


amation and the.6. per cent. of the purchase-money, 
quite independently and mot. Lonjointiy with the 
othér judgment-debtors, it ig not: open to a 00- -judge 
ment-debtor to. take advantage of such deposit in 
- support of an application under: Order KAT, rule 89 
of the’ Civil Procedure Code, 

t Petition under section 115 of Ast y of 
1903, praying to revise an -order of the 
Distries Court, Madars, in Civil, Miseellane- 

ous Appeal No. 542 of 1919, preferred against 
the order of the Subordinate Jadge,:-Madura, 


in Exesation Appeal .No, £02 of 1919, © 
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JAGMOHAN DAS V, INDAR PRASAD. ` 
Messrs, K. S. Jayarama Atyar, and. P R. 


Narayana Atyar, for the Petitioner. . 
Mr. K. V, Sesha Atyangar, for the Respond- 
ent. 


‘ JUDGMENT. —Following the ruling in 
Karuxkara. Menon v. Krishna Menan (1), 
whish takes a atrist view of Order XX, rale 
§9 and: holds that the terma of. the rule 
should ba “very. strietly esnformad to,” I 
think this petition must be allowed: The. 
first defendant did not deposit in Oonrt the 
amount atated in tha proslamation and the 
ö per cant, himself, He is not entitled to 
take advantage of any deposit, made by. his 
60-judgment-debtor or the defendant, whieh 
was not made sonjointly with him bat quite 
independently of him, Sueh a deposit in 
Court annot be treated as money reaeived 
by the deerea-holder within the meaning of 
the rule so as to enable the -respondent to 
take advantage of it; See Trimbak Narayan 
v. Ramchandra Wareingrao. (2), followed in 
Karunakura Menon v, Krishna Menon (1), 


_ sited ahova, 


In these sireumstaness, I must hold that 
the provisions of rola 83 have not been some 
plied with by the respondent and the order 


_ setting aside the sale of Item No, 1 must be 


reversed, The order of tha Distries Judge 
is set aside and that of the Subordinate Judge 
is restored with eoste here and in the Courts 


below. 
M. 0. P, 
W. 6. a. 
Petition allowed. 
coe 27 — Cas, 952; 39 M. 429; 28 M, L. J. £62; 


2:1, 
rene 23 B. 723; l Bom L. R. 215. 





OUDÅ JUDIOLAL COMMISSIONE XS 
00 


RT. 
Fiæsr Orvit Appeat No. 41 oF 1921, 
August 29; -1921, 
Present: —Mr. Daniels, J.0.,and — 
~ Mr. Dalal, A. J. O; 
JAGMOHAN DAS anpanoTtaer—Deranovanrs 
| APPELLANTS 
j versus ` : 
INDAR PRA KAB AND ANOTHER-— PLAINTIFFS 
- Ree PONDENTS,° 
Partition suit—Preliminary decree ~Order directing 


gad 
_ MURICTPSY) BOARD, AGRA v, ASHANFI LAT, 
Commissioners to ascertain value and take posession 
of. Property-—Interlocutory  order—~Appeal=~Order,. 
when can be quꝶßttioned. 
Phere- cau be only one proliminary decreo in a” 
suit. dnc es. ok 

“Kamini Debi v, Promotho Nath Mookerjee, 27 Ind. 
Cas. 8:7; 200: L. J, 476; 190. W, N. 765 and Bharat. 
endu v: Yaqgb Husain; 18 Ind. Cas, 70); 85-A, 159; 
11 Ay L. J. 120, relied on, 

_An-order in a partition case after the passing of 
a preliminary decree directing Commissioners ap- 
pointed in the case to ascertain the value of certain 
property and tò take possession of it, is an interlocu- 
tory order and is, consequently, not appéalable. 
but can be questioned in appel from the final 
decree, : 4 


Appsal againdt a desraaof the Subordinate 
Indge, Lusknow. dated the 6th May 1921, 
4 Mr. Parbhu Dayal Rastogt, for the Appèl- 
ant. - — 
| JUDGMENT,—Thia is au appeal fror- the 
order of thë learned Subordinate Judge ia a 
partitiot case direstidg Commissioners who 
liad beau appuinted iri the ease to aseortain the’ 
value of , eertain, property and te take 
posséssion of it. The appeal was filed as 
aii appéal froth á preliminary dearéee, but 
no .eopy of the deeree was filed with it 
an it was said that no destea had been 
prepared. On enquiry from the lesraed 
Sabordiiats Judge it appears that a pře- 
limifidry dorés had previously been passed 
in the ease and that this. was merely an 
interloentory order. It has been held, both 
by the Allahabad and Oalentta High Courts, 
that there dam be only, one preliminary 
dasrea in & suit, [Wide Kamini Debi v. 
Promotho Nath Mookerjee (L) and , Biurat- 
endu v. Yuqub Husain (2).j° With these 
rulings we are in agreement, We, therefore, 
hold that this appeal is not maintainable, 
but should this suit resnltina final desree 
unfavourable to the appellant, it will be 
opén to him to attask the prezent order 
in appsal fron the final deoree, ; 

d, P. . 
Appeal not maintainable, 


my 27 ind, Cas. 317; 20 C. L, J, 476; 19 O. W. N. 
2) 18 Ind, Gus. 701; 85 A. 159; 11 A. L J 
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ALLARABAD HIGH COURT. | 
Fir t ArrkaL F om On Ex No, & or T921, | 
' November 18, 1:91, ee 

Present :— Mr, ddctios Walsh ande . 

Mr. Justiéé Stuart, 
_- Tat MUNIOIPAL BOARD, AGRA— 
Deven DanT—APiELLANT 
versus | 
ASHaREFI LAL—PLINTIFP AND OTEERS -m 
O DEPEAD -NTH— RE PONDRATS. 

Municipal elgetion— Wrong description of name in 
candidates’ list—-Suit for damages, maintainability of 
~ Damages, liability for—Member as corporate body or 
individual —Principal and agente principle of, appli- 
cabiılity of—Discorery of documents —Civil Procedure 
Code (Act V of 1908), O. Il, 7, 12—Afitant, content of, 

If any daly qualified citizen, or burgher, ‘or 
person entitled to be upon the electoral roll of any 
constituency is omitted from such roll so as to be 
deprived of his right to vote, and soas to give the 
Returning Officer an adequate ground for réfusing 
him the right to vote on election day when the 
matter has to be decided summarily,- and that 
refusal or omission fron the roll, as the case may 
be turns ont on investigation to be wrongful. he 
has suffered a legal wrong; he has been deprived of 
a right recognised by law and he has against 
the person so depriving him a remedy by 
“an action on the case” for nominal ` damages 
for the right that he has lost, which may, 
at the discretion of the Court, be punitive or 
exemplary, if the conduct is the result of, 
gome malicious and wicked intention: and also 
for any pecuniary expenses to which he may have 
been reasonably putasaresult of the wrong dona, 
for example effortsto re-plave his name on the roll, 
[p. 985, cols. 1 & 2.] 

A suit for damages for wrong done to the 
plaintiff by wrongful omission to record his name 
correctly on the candidate’s list of the Municipal 
Electoral Roll is righsly brought against the Munici- 
pal Board itself and individual members including 
the Executive Offiver, and ifin such a case liability 
is eventually established for damages, that liability, 
in order to be placed upon the right shoulders, 
must be decided according tothe ordinary general 
principles of principal and agent. No indivi, mal 
member of the Board oan be made liable in his 
own pocket, separately and independently of the. 
Board, foran act in which he had no part or lot 
himself and which He did nòt in any way authorise, 
On the other hand, dny individual member of the 
Board who oitket expréssly or indirectly encourag: 
ed, incited, directed or approved of; in other tvords, 
aided and abetted the attempt to deprive éhe 
plaintiff of his right to be on the candidates’ -liat 
would be liable in his own pocket, independently 
altogether of the question whether or not the. 
Municipal Board would be liable as “well. The 
Municipal Board as principal would only be liadle. 
for their corporate act, te, an act done by them. 
colves by way òf resolution. or by a Commitree 
of authority app inted by them, or by’ one of their 
servants in the ordinary course of business [p. i86, 
col. 2] | ee A . 

‘In such a case a plaintif- has “a right under 


* 


MUNIOIPAL BOARD, AGRA 0, ASHRAF! LAL, 


Order. IJ, rule 12 of Civil Procedure Code, and 
any Court trying such a sait has the duty, , to 
insist that all documents in existence or which 
had deen in existence which throw light ou that 
question: must de produced, [p 927, col 1 | 

Where a Vunicipal Board is called upon to pro- 


. duce documents and is unable to produce them an 


afidavit must be made on behalf of the Municipal 
Board by the Chairman or the Execative Officer, who, 
making their affidavits joint] y as such officers, must 
swear that they have made all necessary enquiries 
of all employees in the Board withreference to the 
documents which they swear to in their affidavits 
and if there is any document to which they make 
any objection, legal oy , otherwise, to produco 
although it is relevant to the question in point, 
they must take thefr objection in the affidavit and 
the Court must decide it before hearing the case, 
[p 958, col, 1.] 


First appeal from an order òf the Additional 


Subordinate Judge, Agra. 


Mr, Uma Shankar Bajpai, for the Appel- 


lant. 
Mesers, Nihal Ohand, Abu Ali and Narain 


` Prasad Asthana, for the Resondents, 


+ 


JUDGMENT. 

Wass, J.—This is an appeal from an 
order of rewand whieh was elearly rightly 
made, althcugh we think made on wrong 
grounds. The matter raises a qrertion 
of such importanee, possibly to the plaint» 
iff himself but sertainly to the general 
poblie, that it is desirable to make the law 
slear, It has not yet been tried and we re. 
frain from expressing any opinion about the 
merits. We would merely say thia by way 
of prefaes, that, in our opinion, the Jaw in 
Irdia upon tbe questions raised is the same 
a3 the law in England, and the Common Law 
of England provides that if any duly quali- 
fed eit zen, or burgher, or pereon entitled to 
ke upon the slestoral roll of any son- 
stituersy is omitted from sueh roll so as to 
be deprived of his right to ycte, and so 
as to give the Keturning Offiser an adequate 
ground for refusing him the right to vote 
on elestion day when the matter has to 
eba desided summarily, and that refusal or 
omission from the roll, as the ease may be, 
turns ont on investigation to be wrongful, he 
has suffered s legal wrong ; he has been 
deprived of a right recognised by law and 
he has against the person so depriving him 
a remedy by what has always been ealled 
“an action on the case ” for nominal 
damages for the right that he has lost, 
whieh. may at the disaretion of the Court be 
“punitive or examplary if the sondust is the 


result of some malisions and wieked inten». 
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tion ; and alao for any peenniary expenses 
to shish he may bave been reasonably put 
ga a-result ofthe wrong done, Sor example, 
efforts to re place his name on the roll, It 
has been suggested by the Munieipal Board 
before usthat the plaintiff either did not 
seriously asaert, or abandoned, this precise 
form of elaim when he same to Court, It is 
sertainly eontained in his plaint, It does 
appear to ba absent from the judgments of 
the two Courts as a substantive matter in 
dispute, and itis not the gronnd on which 
the lower Appellate Court has remanded the 
suit. But we are not satisfied that the plaint- 
iff ever intended to abandon it, and it is 
slearly a matter whish ought to be disposed 
of either by a oorreot judisial desision or by 
the sonsent of the parties, All that we 
know about the plaintiff's attitude in the 
matter is that he naked for something very 
mush more.—~one relief whieh he had already 
got, and another, namely, & deelaration that 
the eonstitution of the Munsipal Board was 
alogether invalid, whieh he was never likely 
to get,—and that ke announeed his intention 
of eonferring sush damages as he sould reeover 
upon some sharitable institution. 

In order that our view must be properly 
appresiated the allegation of the plaintiff 
should be stated. The snit is brought againat 
the Munisipal Board of Agra. The plaintiff 
who is a Pleader is a previous member of 
the Board, on whieh he says he sat from 
1914 to 1916. Two lista are prepared by 
the offisials of the Board under atatutory 
authority, name’y an elestoral roll and a 
candidates’ list. «an elestion was approash- 
ing inthe year 1919 and the plaintif had 
been a severe sritis of the .Manieipal 
Administration up to that time. Ha alleges, 
and on this matter he is the beet Judge, 
that his oritieism was sush as ‘to esreate 
hostility to himeelf personally among the 
members of the Board. He is a house- 
owner and an oosupier at Agra and it ia not 
denied that he is entitled to.be on both the 
roll and the eahdidates’ list; indeed he was 
on both, and the revising authority, gonsist- 
ing of thres'membera of tha Board, passed 
the roll and the list on the 31st of January 
19:9. Hither as the resuls of what these 
persons did affisially in the gourae of their 
hucinass, or wrougly with intention in the 
eourse of their business, or as a resalt of the 
revengeful and malisious interferense of 
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somee individual, either a member of the 
Board or an. ———— in the offise of tha 
Board, after” the statutory sitting of the 
revising authority the pluintiff’s name on the 
list . was Bo put. and ‘his dessription 50. 
fabricated ae to represént him to be somebody 
other than the person hé was ‘known to be. 
For éxample, on the sandidates’ list (and 
if his deseription of himself is sorrest, it is 
as a eandidata that he was most objeation 
` able to the Board) he is deseribed by his 
right nama bot with his wrong father, his 
wrong easte, and his wrong oseupatior, 
all three of whish put against his name 
were thosa of the owner of the house and 
not of himself.. This being so, the Nomina 
tion Offisers who ‘acted sometime between 
the Sist January and &th of Mareh had to 
rejèat his nomination, baeanse the person 
who presented bimeelf at the n¢mination was 
not the son of the father in the eandidates’ 
list, Thereupon, the plaintiff brought this 
suit asking for the eorreetion of the list as a 
spesifie relief, claiming damages for the 
wrong done to him, and at rome later 
stage of the suit adding the somewhat 
ehildish elaim that, besanse the elestoral 
list or the sandidates’ list had been tamperd 
with, the wholé ecnstitution of the Board 
was invalid. Before the ease eame on for 
trial the Distrias Magistrate had oorreoted 
the list. This, indaed, happened before the 
elestion tock place and it is said that the 
plaint.ff was an unsvesessful candidate, 
That iy in no way a defenos to the snih We 
know nothing abont the merits of Munisipal 
sontroversies st Agra, bat it might bappen 
that a cacdidate whore nomination had been 
rejected and” whosa qualifisatiora had 
’ obviously bəsonrae s matter of publio disens.- 
sion would ba seriously hampered in his 
cfforts to obtain votes, and even although he 
suoseeded in sorresting the mistake and 
seouring his proper - nomination before the 
elestion it might be eufficiont in eartain 
sasce to explain bis defeat, Bat, apart from 
that, inthe leading oase on tbo subiest, 
namely Ashby and White whioh waa desided 
in the reigt sf Qisen Anne in England, the 
plaintiff in that case, who bad been deprived 
of his right to vote, intended.to-vote for 
the sueceseful aandidate; none-the less he 
had been depriyed of a lawful right for 
whieh be -was keld entitled -to- reaover’ 
damages, - Unfortunately,- the ` defendarts- 
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hava done, up to. this moment, “ikilo OF noe 
thing to elear the ground and to enable the 
Courts to sse whether or not tha plaintiff’s 

grievanes is well founded What the defenses 
may ultimately be nobody. knows, beaause 
the door has bean olcssd upon the plaintiff 
before that stage was reached, It is 
impossible to dissover it from the pleadings 
and one is bound to observe that one’s 
suspisions are invariably eroused against 
defendants who shelter themselves behind 
pleas whioh disolose nothing on the faste or 
merits of the sase, The defendants who 
have been sued, and presumably rightly sued, 
because the, plaintiff oannot know, —no 
member of thé publie ean know, — what 
goss on behind the doors of tha Munisipal 
body, are the Munisipal Board jtself and 
individual memberr, insluding the Exseutivya: 
Offiser. If liability is eventually established 
for damages, that liability, in order to be 
plased upon the right. shonidare, must be 
desided acsording to the ordinary general 
principles of prinsipal and agent. No 
individual raembar of the Board oan be made 
separately and 
independently of the Board, for an act in 
whieh be had no part or lot bimeelf and 
whieh. he did not in any way sathorise, Oa 
the other hand, any individual member of the 
Board who either expressly or indireetly 
eneouraged, ingited, direated, or , approved 
of, is other worda, aided and abetted the 
attempt whish was undoubtedly made hy 
somebody to deprive the plaintiff of his right 
to be on the oandidates’ list. woold be 
liatle in his own pocket, independently 
altogether of the question whether or not the 
Munisipal Board would be liable as well. 
The Monicipal Board a3 principal woald 
only be liable for the ast, i. e„ the prblic 
fonds of whieh the Municipality are ous- 
todians and out of whieh they wili Lave to 
pay any damages for any corporate ast, 
sommitted by them, would only be lable for” 
an gat done by. themselves informally, Qr 
formally by “way of resoluticn, or by a 
committee of authority like the revising 
authority appointed by them, or by one of 


thoir servants doing what he did, although 


wrongfully, at a time and in a manner: when 
and in whieh heis employed to doit by the 
Manisipality, if he did it improperly, t. 6, 


if the ast wera dore by a olerk whose dnty ° 
it.wan to fill in. the plaintiff's name sorrestly, 
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and he filled it incorreetly in the ordinary 
eourse of business, the Manisipality would 
“be responsible for that. 
“ It'is perhaps desirabla to say quite slear'y, 
_ although it appears from what we have 
said already, that the ground on whieh the 
eane wasremanded, namely,tha re eonsideration 
of the issue aa to whether the Board should 
be, deelared to be altogether invalid and 
improperly eonstituted besause cne of the 
names on its elestion list is wrongly entered, 
is one whieh no Cour? ought to have enter- 
tained at all and avhioh the lower Oourt should 
disregard and strike out of the issues alto. 
. gether, In its plass an issue, must ‘be 
put whish. we ourselves’ "frame:—‘ What 
damages, if any, ought the plaintiff to 
recover, and from whom, in respest of the 
wrongful omission fo reeord his name 
sorreatly on the eandidates’ list?” 


` Thie leads us to some further observations. 
we thirk, 


and further direetions whieh, 
under the spesial siroumstanses of this 


ease and of its public importance, we cught. 


In a oase of this kind, as we 
other day in 


to make. 
had coesasion to remark the 


gases of an agent sninga prineipal « ho hap all. 


the figures in his possession, or a partner ening 
Aa firm whieh has all the ascounts and bonks 
in its possersion, a plaintiff is absolutely 
at’ the merey of the defendant who kpowg 
the fasts unless he takes the steps whieh 
the Jaw has provided, and unless the Court 
aids him in taking those stepa, to discover 
the relevant dosuments whioh are in the 
possession of the defendant. So far as we 


know, there is really no power exeeptin a 


suit, unless it be the power under ihe Crimi. 
nal Proeedure Code hy means of a ¢earsh 
warrant, by whiob any member of the publie 
ean get at dosuments relevant tothe injury 
whieh he has suffered, ‘if the publis body 
whish kas the oustody of these documents 
eobooses to sit on them, The plaintiff in thie 
case quite elearly, whatever else may be said 
about his motivar, realising the diffisnity, 
-stated in his plaint that he did not know who 
was the author of his grievanse but that it 
was impossible to resist the sonelosion that 
. his name was intentionally removed from the 
list, He bas a right, and any Court trying 
susb a suit has the duty, to insist that all 
, dosuments in existenoa or which had been 
“in existense whioh throw light on. that 
question muat be produeed, ~The plaintiff 
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made an effort to obtain dissovery hy the 
rather feeble machinery of a notice to produse 
the only effect cf which ie, if the other side 
refuses to produce, to entitla you to prove 
your own scopy, and, as you have pever 
seen the. original. it ia not a very valuable 
right. That distinetion is often Jost sight 
of. A notice to produse is not 8 rnb- 
yo a nor is it any part of the maobin- 
ery for Gisscovery. It merely gives you 
the right, if it is ignored, to prove any 
sopy -in your possession, Diseovery is 
the mashinery by whieh you direover 
what dosuments are in exiaterse whioh are 
not in your possession, The defendanta, 
not unnaturally, -met the pleintiff half WAY, 
saying, ro doubt correstly, that there were 
too mary papers to file at that stage 
end that some migtt be lost, but they 
undertook to produse them at the proper 
time. It does not surprise os that the 
proper time neyer arose, It seldom does 
when vague promisres-of that kind are 
msde. Bat under Order XI, role 12 any 
party, like the plaintiff in this ease, may 
withont filing an sfidavit apply to the 
Court for an order direeting . the other 
pariy to make dissovery on oath of tke 
dceoments whioh are or have been in his 
porsession or power, relating to any. 
matter in questicn therein. We think that 
ina case of this kind the plaintiff ought to 
have diseovery, ard it is not too late, ard 
we direct the lower Court befcre hearing 
this suit again on tbe meritas to make an 
order under that role if the plaintiff makes 
a proper applieation, and not 10 rejeet it cn 
the ground that it has been made too late, jt 
is nesesssry in the oaro of a publio body to 
explain how the rnte should be worked. 
In the first plase, the contention already 
made by the Board’s Counsel that there are 
too many papers is based upon a misnnder. 
standing. it is not nesessary to proc use all the 
papers in the possession of the Municipality, 
relating to the elestoral roll and the sandi. 
dates’ list, af ‘any kind whatever. All that 
is required is to produse for inapestion the 
dosuments’ relating to the entry of the 
plaintiff's name on tbe eandidates’ list, 
and theelegtoral roll and every doeument, 
through whatever stage it has passed, 
relating to the plaintifi’s name, whether 
there has been avy alteration, addition, or 
subtrastion from the original entry in sush 
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rolls of the plaintifi’s name, and any 
eorregpondenss between the members of the 
Board and the” Executive Offisor or Searotary 
or other ofisial or slerk of the Board 
relating to the plaintiff's name and the 
eorrestions or alterations made on the lit 
relating to the plaintiff, It is not nesessary 
to flood the Uourt, It would be a 
breaeh of duty if the Hxeentiva Offiser 
or the Sesretary attempted to flood the 
Oourt with a number of irrelevant doeu- 
ments. If anything has been destroyed 
or weeded out it must be inoluded by 
description in-the affidavit in the elass of 
doeuments whieh have been in the pos- 
session of the Munieipality. There must 
be no attempt to bark that elanse, whieh 
has been put in the rule for good reason. 
lf a dosument has been in their possession, 
and is not now, ifs disappearanse must 
bs explained by an offiser of the Board 
who knows what has besome of it and 
why and when it was destroyed or re 
movyedi. Lastly, following the ordinary 
prastive in Eagland with referanea to a 
Mounieipsk,Oorporation or limited oompany, 
the affidavit must be made on behalf of 
the Munieipal Board by the Chairman or 
the HKxeenutive Ofiser, who, making their 
affidavits jointly os suoh offisers, muat swear 
‘that they haye made all neseassary enqairies 
of all employeas in‘the Board with rə- 
ferenee to the doouments whieh they awear to 
in their affidavit, and if there is any 
dosnmert to waleh they make any objea. 
tion, legally or otherwise, to produse, 
although it is relevant to this question, 
they must taka their objastion in the 
affidavit and the Ooort must deside it 
bofore hearing the gase, 

The appeal must be dismissed with gosts. 


Sroaat, J. -I sonaurin the order pro. 
posed, 
J. P, š 
Arpeol dismissed. 
i ® 
s Ld . + 
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OUDH JUDIOIAL OOMMISSIONER’S 
COURT, 
WA KOG ION oF Dacrez Aerzak No, 3 3 
oF lyzi, 
Ostober 26, 1921, 
Present: —Pandit Rinusiya Lal, J.C. 
BASANT LAL AND aNOfHEg-— Decree. 
HOLveRe—APPELLANTS 
versus 


SAJJAD HUSAIN —Joneuext-Dastor—. 
RE«PONDENT. 

Civil Proceduré Code (Act FV of 1998),0. XXI, rr. 64, 
90—LFwecution of decree ~Noticeo—Subsequent appli- 
cations, continwatien of first-—Omission of Jresh notice 
—Ivregularity-—“Shall be done” and “shall not be 
done,” distinction between, 

Where two succpssive applications made by the 
decvee-holders for oxecution of a decree are 
practically applications to continue the previous 
execution proceeding the issue of a fresh proclama- 
tion under Order XXi, rule 63 of the Civil Pro. 
cedure Code when the necessary particulars were 
duly ascertained, in the previous execution pros 
ceeding i ig not absolutely necessary and if necessary 
the omission isa mere irregularity which can ba 
made a ground for setting aside the sale undor Order 
XX4, rule 90 of the Civil Procedure Code. [p. 939, 
col, 2 

A distinction must ba drawn between cases in 
which a Court or an official omits to do something, 
which a Statute enacts shall be done, and cases in 
which a Court or an official does something which a 
Statute enacts shall not be done. In the former 
oase, the omission may nob amoanb to mora than 
an irregularily in procedure, in tho latter; the 
doing of a prohibited thing is ultra vires and illegal, 
[p 989, col, 2.) 

Appeal against a desree of the Sabordi. 
nate Judge, Lusknow, dated 17th May 1:21, 

Mr, Mukang Behari Dal, for the Appellante, 

Mr. Laxmi Narain Phukla, for the Respon- 
dent. 

JUDGMENT,—Taia appeal arises onte 
of an exesution proseeding and the question 
for eohsideration is, whether the order „of 
the Oourt below, setting aside the sale “of 
an 8-annas share cf a gertain house, was’ 
juatified and warranted by law. 

In exesntion of a desree for sala of that 


* 


house and otber properties a noties was ° 


issued under Ordsr XXI, rule 66 of the 
Code of Civil Prooedure to the judgment- 
debtorr, ineluding 
Sajjad Husain, 
furnish information 


ta 


atking ikem : 
the 


ag to 


particulars to be spesified in the proslama- < 


The proslamation was issued 
in 


tion of sale, 
thereafter and the property eom’prised 


the deeree was dirested tobe sold in four , 


Two of those lots were purehased by 


lots, 


the present objestor, - 


* 


$ 
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Sajjad Husain, who was a transferee of 
some property fromthe original mortgagor, 
For the third fof an offer of Rs. 1,000 
was reesived; but the Court exesuting the 
desrhs considered that offer insufiisient, 
For the 4th lot an offer of Re, 50 was 
reseived; but that offer too was considered 
inadequate, The sale of both these lota 
was, therefore, adjourned; and as the deeree» 
holders took no further steps to proseed 
With the sale, the exeeution proeeeding was 
struek off on the 29th Ostober 1919. 

The deerce-holdere applied again on the 
17th Desember.1919 for the issue of a 
proclamation of sala in respeot of lots Nos. 3 
and 4 and aeked that the sale of those 
properties might be proseeded with. They 
referred in their applieation to the pro- 
scedings which had taken plase on the 
previous cceasion and stated that the sopies 
of the khasra and map then filed might 
ba perused. As this application was within 
one year from the date on whieh the 
previous application for exeeution was dis- 
missed ard the nesessary partioulara re- 
quired to be entered in the proelamation 
of falo had already been aseertained in the 
previous proseeding, the Oocurt dirested 
the issue of a proclamation of sale without 
the issue of a fresh notise under Order 
XXI, rule 66, cf the Code of Civil Prose- 
dare, Thére was no higher bid than one 
for: Rs, 1,500 and as the estimated value 
of ‘the properties was about Re, 2,500 the 
Esle was again adjourned and the exoeution 
prosesding was atruek of on the 20th 
February 1£20. 

. Tne next applieation for exeention was 
made on the. 3rd Marsh 1920, Toe deoree- 
holders referred ngain to the proeeedings 
taken on the first application and asked 
that the proclamation of sale might be re 
issued. The Court did so without issuing a 
fresh notice under Order KAT, role 66 of the 
. cde and the property in question was even- 
tually sold and purchased by the deeree-holdere 
for Ra. 1,00. Toe sale took plasa on the 
.2&th February 1:2C and was eonfirmed on 
the 7th Jone 19:0 No objestion was filed 
‘by the present objeator under Order XXI, 
. role 90 of the Code. The present objestion 
‘was filed on the Ist Maroh 1921, whish the 
Court below bas allowed, ‘Phe sontention of 
, the objestor was that, the salo was effeated 
"ip his obsenee without the issue of any 
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noties to him under Order XXT, rule 66, and 
that he had suffered material injury in oon- 
sequense. 

It is not disputed that the “property was 
worth much more than the amount fetshed 
at the avotion-sale. Bat if there were no 


bidders forthseoming to offer an adequate 


amount, the Court, which had already adjou: 
rned the sale twiee, had no option but to 


'elose it for eneh price and ag sould then be 


realized. The successive applications mada by 
the deeree-bolders on the 7th Desember 
1919 and the 3rd Mareh 1920 were practically 


‘applications to sontinue the previous exeention 


proceeding and the iesue of a fresh proslama- 
tian under Order XXI, rule 66, after the ne- 
eossary particulars had been duly aseertained 
in the previous exesution ‘proeeeding, was 
not absolutely necessary: No purpose sould 
have been served by issuing sueh a notise 
afresh when the neeessary partieulars had 
already been onee asgoertained, Even if 
the issue ofsueh a notices had been neecs- 
sary, the omission toissne it would have 


‘been nothing more than: a mere irregularity, 


whish sould have been made a ground for 
setting aside the sale, if material injury had 
vesulted therefrom, under Order XXI, rule 
90 of the Ocde ot Civil Procedure, had an 
application to set it aside been made within 
the period of {0 days spesifed in Artiole 166 


of the Indian Limitation Ast (IK of 1908), 


As pointed out in Rameshur Singh v, Sheodin 
Singh (1), a distinetion must be drawn bee 
tween cases in which a Court or an offisial 
omits todo something, whieh a Statute -enasta 
shall be done, and eases in whieh a Court or 
an offisial does something whieh a Statute 
enaets shall not be done. In the former 
ease, the omission may not amount to more 
than an irregularity in prosedure, Inthe 
latter, the doing of a prohibited thing is 
ultra vires and illegal. In Bogal Ohunder 
Meo: ériee v, Rameshur Mundul (2) the 


-omiasion to issue a fresh proelamation of 


sale was held to bea mere irregularity and 
did not ipso facto vitiate the sale. In 


.Tasadduk Rosul Khan v. Ahmad Husain (3) 
their Lordships of the Privy Oounsil held 


(1) 12 A. 510 at p. 521, A. W. N. (1890) 188, 6 
Ind Dec, M. gt HGA i ‘ 
12) 18 0. age; 9 Ind Dee. (x, 8.) 331. 
(3> 21 0.65: 201 A, 176; 17 Ind. Jur. 584: 6 Sar, 
P. O. J, 824; Rafique and Jacksan’s P. O, No. 13i; 
10 Ind. Des, (x, 8.) 676 (P. C,) 
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that the pon-somplianes with the provisions of 
sastion 290 of the old Code of Oivil Procedura 
by whish an interval of thirty daya was 
raquired to’ fatervene betwean the date of 
the serviss of the proclamation and the date 
of the sale amounted only toa material 
irragalarity and did not render the sale a 
nullity. 

The failare to issue. a notise under Geler 
XXi, rale 66 of the Code of Civil Prosadure 
isa mush less sericua omission than the 
holding .of ».sala before the lapse of the 
paricd reqairad for anotisa to tha intend: 
ing purcshasere, In Trektedath Neelu Netihtar 
v. Subranania Moothan (4) it was held cba 
-the failura-to give nobioa to ths jadgnant 
debtor befora saitliang 8 prosliaiation of 
alo would not of it-elf ingalidats toa gale, 

' Artiola 166 of the [adian Limitation Ash 
(IX of 1908; is wide enough to inolude tha 
‘grounds on which the sala is now sought to ba 
ast aside and doss not allow a pariod of 
more than YO days from the date of tho sale 
for a motion to have it sst aside, - 

There is no question of fraud, besause the 
deorecsholders had raferred to the. steps 
whieh they. had already taken in the 
previous exesution proseedings and asked the 
Court’marely to proseed with the sale, Had 
the Ocurt then insisted on making a fresh 
enquiry. and. issuing a noties noder O-:der 
XXI, rule 66, there is no reason to thivk 
that the deeree-holders would not have soms 
‘plied: with. the order. The objector was.in 
. Barma at-the time the sale was held; bat tha 
chouse in question must have besn-in the 
“gasupation of some personon his bshalf at 
thes timo.. There is nothing to indicate 
that the’ decree-hclders hai deliberately 
done anything to:keep the objector out of 
the knowledge of the projeated sale and 

| Artisle 181 of the: Indiaa Limitation Ast 
(LX of 1908) has,:therefore, no appliceatisa.. 

The question of injury is- immaterial 
besause no: application: to set the. sale was 
made within the time allowed by law, 

The: appeal is, therefore, allowed aud the 
order- of the Court . below’ is. set aside, 
The appellants: ‘will get. their sosts from 
the respondent in both the Oourti. 

J. P: / ‘Appeal a‘lowed, 


(4) 68 Ind, Uas809; (1919) M, W."N, 607; 11 i 


W, 59, 
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MADRAS HIGH COURT.. ~ 7 
APPEAL aGalast APPALLA E Ogven No, meg 
oF 1:20. i 

A May 9, 19921, . ee 
Present: -—- Mr. Jastise Oldfield and °> . 
Mr. Juatise Ramesam, | 

RAMA SAMI AIYANGA R- PHI1TIONE Re 

APPELLANT 
= POTUS 


NARAYANA AIYANGAR AND OTHERS 


' — RESPONDENTS, 

Limitation Ac§ (IX af '908), Yeh I, Art 182, 
Expt I—Decree ior partition between plaintiff and 
defendants —Joint geor ee = Paecution -Limitation . 

- . 

On 9th Decemb2r ‘20° a partition decree seed 
the plaintiff and each of five defendants a share in 
certain properties,*-leiving the share of each to be 
ascertained, On plaintiff's application the shares 
were asvertained and one share delivered to plaintiff, 
One of the defendants subsequently „applied for 
allotment and delivery of his share: the share was 
allotted, and on his applying on 9th April L4iz it 
was delivered to ‘him, Oa ‘th~ December 1913 
enother defendant‘ sned to obtain his share,’ bat, 


“by order of the Appellate Court, his plaint was 


treated as an application-in execution as having 
bsen presented on “ih December 1, when it was 
ubjected that it was ont of time having regard to the 
three years rule: ‘ 

Held, that the santition decree should be aan: 
ed asa joint decree the execution of which, was 
subject to the second portion of, Explanation L to 
Article :82 of the Firat Schedule to the Linutation 
Act, that the defendant was entitled to --count-the 
time from the last ‘application for execution, vizą 
the Bth April 19 2, and that, therefcre; the appli- 
cation was not barred by limitation. '[p. 991, col. 2] 


Appsal.axainst the. appellate sider of the 
Subordinate Jadge, Salem, in Appeal Suit 
No, 17.of 192 , preferred against the order 


of the Distriot Munsif, Namakal, in Hxeeu- 


tion Petition No. 27 of -1917 in Original Suit 
No. 48 of 1901, 

FAOTS appear from the judgment, 

Messrs. N. Swaminatha Iyer and 4.0. Irini- 
vaza Ayar, for the Appeilant.—The deor eg 
was a partition dearee andwas a joint desrea 
within the meaning of Explanation 1 
The 
third defendant is- entitled to count time 
from the date of the last application by 
the ith, The. applisation ig, therefore, in 
time.. The decree as a whole should ba 
taken into eonsideration, and its exeeution 
must be subject to the sesond portion of the 


Artiols Sheikki Ahoorshet™ Hossein v. Numbêe 
Fatima (1), Mohun Uhunder Kura. okar Ve 


sae 80,661; 2 0. L. R 187; 1 Tad. Deo, (x: s). 


+ 
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RAMABAMI AIYANGAR Y, NARAYANA ALYAXGAR, 
Mohesh ‘Ohunier Kurmokar (2), 

Mr, B, sttaram Row, for the Raspondents — 
The application by foarth defandant was not 
jointly for himaslf and others nor did it 
seek’ relief for the benefit of all the defend- 
ants, He only asked for delivery to bim of 
his share. That will not saye limitation 
for the relief open to othera in exesuticon, 

JUDGMENT.—This appeal relates to the 

exeoution of what purports to be a partition 
déseres passed on 9ih Vesember 1901, It 
was passed under the former Oodeand it 
.gwarded to plaintiff sand each of the fiye 
defendants one share in the” suit property, 
that share to be assertained. The eourse 
taken by the subsequent prosgedings was 
that, on plaintifi’s applisation, the six shares, 
into whish the proparty was to be divided, 
were ascertained but no allotment or delivery 
was made: except of one share to plaintiff. 
. Later, fourth defendant applied for allotment 
and delivery to him of his share and obtain 
ed. allotment, bat not delivery, the latter 
` being ordered only on his filing a seeond 
petition, Exeaution Petition No 431 of 9th 
April 19.2, The third defendant, here appel- 
‘lant, ened on 9th December 1913 to obtain 
his share. But the Appellate Cour: direeted 
‘that his plaint shonld -be treated. as an 
‘applisation in exeaution; and it is swith 
“his ‘applieation regarded as having ‘ been 
‘presented on Yth Deeamber 1913 that we 
have to deal. The main; objestion to it ig 
‘that it is ont of time with reference to the 
-¢hree years rule, ao 

Third defendant's first answer to this objes 
tion is that the deoree cannot ba regarded as 
having been .passed in his favour until the 
ascertainment of his share ia somplete; and 
.14 will not ba somplete until his present 
apptication is disposed of, Shortly, there 
san be no question of axeaution being 
barred against him, when the suit, so far as 

‘he is socoerned, is still pending. Krishna- 
machariar v, Kuppammal (8) however, 
negatives this eontention; and we must, 
therefore, deal with the objsetion mora 
alosely and wrth the alternative answer 
attempted, that the desree was passed in 
favour ofseveral persons jointly within the 
meaning of Explanation I tq Artiele 182, 
' Sehedulel of the Limitation Aet and that 


. (2) 90. 568; 4 Ind, Deo. (N. s.) 1026, 
(3) 31 M, 540; 5 M, L, T, 222, 
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third defendant sav, thorefore, aount tima 
from ths last applisation for exeaatisn by 
annthor of those parsons, viz. foom Exasation 
Potition Na. 489 vy fonrtn dsfen tant for deli. 


‘very of his share on 9th April 19:2 


lt is urgod and it is no doubt the oasa 
tha’ fonrth defondant's application for delivery 
was not made by him ia any sənag jointly 
or toenforee any joint right to reliaf or 
for the benefit of his fellow deeree-holdera 
jointly with himeelf and ia faot it was mada 
by him severally distioguiathing the port on 
of the suojest-matter deliverable to him and 
sa far esuld have been made with propriaty 
in exesuiion of a sevaral deeree, as engh 
a desree is defined in the earlier part of 
the Ex:lanation. Bat although there may 
be soms anomaly in tha susssasion of the 
different kinds. of oxeenation appropriate to 
joint and several deerees, whioh is inyolyed. 
it does not follow that the dessrintion of 
the desree for the purposes of the appli- 
sation of Article 162 must be altered, That 
description attaones for those purposes in the 
words of the Exolanation “whea the désree 
has been passea” and, in the absenes of pro- 
vision to tos contrary, it mast be applied 
onea for all and to tha desreaas a whole 
and for all purposes, Tris view is sonsistent 
with the dasisions in Sheikh Khoorshel Hossein 
v. Numbee Fatima ( ), Wohkun Ohunder 
Kurmok it v. Mohesh Ohunder Kurmo car (2) 
and Narayan Ramchandra w, Vithal Sakharam 
(4), Tne deores before us maat, therefore, 


‘for the present purposes be regarded as a 
, Joint deeree; and its exesution must be subjest 


to the sedand 


portion of the ‘Explanation to 


‘ Artiole 182, 


"The third defendant's applisation being in 
‘time, the remaining objestion is that it ig 
for ‘the assertainméat and ‘delivery not only 
of his own share but alsa of that of fifth 
Gefendant, alleged to have been transferred 
to him under Hxhibit A, and that, as regards 
the latter, he has no transfer of fifth defend- 
ant's right to exeaute, Ib is not nesessary for 
us to sonsider how far a transfer of property 
garries with "it generally the right of the 
trans feror fo exesute a desree for ita posses. 
sion, For, inthe present ease, Exhibit A 
clearly refers to fifth defendant's right ander 
the deeras wad we are prepared to regard 
that rignt as*transferred with the property 


(4) (1833) 6 Us, Bow, P, J, 233, 
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.itaelf, The aqieation whether Exhibit A 
-evidanees a tranefer onforseable on its merits 
to third defendant alone has not so far been 
dealt with by the lower Appellate Court, 

Woe, therefore, allow the appeal ag inat the 
appellate order, set aside the lower Appellate 
-Court’s order and remand the appeal to it 
for diaposal on the further question above 
referred: to and in the right of the foregoing. 
Costs todate here and in the lower Courts 
will follow the result and ba provided for in 
the lower Appellate Court’s order, 


M. 0. P, 
W. G. A, 
Appeal allowed, 


LAHORE HIGH COURT, 
Sscoxp Onvin Arrear No. 1605 or 1921. 
: Desember %0, if2l, 

"Present: —Mr, Justise Abdel Raoof. 
GHANAY-A—Pu:inti¥¥—-APPELLANT 
cevsus 
HAZ ARA SINGH AND orners— DEFENDANTS 
— REnrONDEaTA, 


Custom —Altenation - Sale in execution of decrec— 
Collateral, right of, to challenge alienation, 


The right of a collateral to challenge an alisna- 
tion under the Customary Law of the Punjab ox- 
tends to the case of a sale held in execution of a 
decree, 

Sesond appeal from a deerce of the 
District Juga, Jullundur, dated the 9th 
May 1921, : firming that of the’ Munsif, 
-First Clase, Nawanshahr, Dist iat Jallundar, 
‘dated the 8th November 1920, 

Lala Fakir Chand, for-the Appellant. 

Mr, Badr ud Din Qureshi, fot abe Respond: 
- ents. 

JUDGMENT, -This —— acpsal hae 
‘avicon : under the fo:lowing sirenmstaners. 
The defendant No, 2 first o8tained a mort- 
-gago over the house from defendant No. 1, 
Thon he attadhed the house in execution 
of a money-decree againet defendant No. 1 
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and had it sold by an order of Court, 
The plaintiff, as a 6ollateral, instituted 
the suit for a deoelaration that the mort- 
gage as well as the exesution sale ehall ° 
not affeat his reversionary interests inasmuah 
as they were without sonsideration. and 
necessity. Both the Oourts telow have” 
esoneurred in dismissing the suit on the 


- following grounds: 


(.) That a sals eondueted in obedience 
to an order of Court sannot be challenged 
by a reversioner in this manner, and 

(2) That as the mortgage merged into 
the sala no" desree sould be pastel in 
respest of it also. 

The plajntif has some up in sesond 
appeal to this Court and the desisions of the 
Courts below are eontested on his behalf by 
his learned Vakil, Mr, Fakir Chand. - Tha 
learned Vakilrelies upon tbe Fall Beneh 
ruling reported as Sadhu Singh y, Sesretary of 
State for India (l), where it was held bya 
majority of the Judges sonsti‘utingthe Full 
Boneh that where anaestral inmoveable prop- 
erty held by a person subjeat to Punjab 
Customary Law is attashed and sold by order 
of a Orin ical Court urt der seetion 88 of the 
Code of Orimival Proaedure the sale conveys 
the life interest of that person oniy, and 
does not extinguish the right of inherit- 
anse after his death of his male lineal 
dessendants or of aollatersls dessended 
from the original holder of the property. 

A perusal of the judgment of the majority 
of the Judges olearly shows that the rule 
there laid down applies in prinaiple to the 
facta of the present ease also, In this 
view it is not nesessary to express gn 
opinion, with regard to the question of 
the “merger of the mortgage into the sale. 

1 a60ept the appeal and setting aside 
the desree of the. lower Appellate Ocurt 
remand the eare to that Court under Order 
XLI, role 23, Oivi] Prosedure Oods, for 
«osta will abide the result. 
Conrt-fee ou the memorandum of appeal 


in this Coart ehall be refunded. è 
Z, K . i 
Apreal — 


(1 18 P, R. 1908 (F. B..; ;19-P, W. R. 19008; 156 
P. L, R. 1208, 


PONNIAH TIKUMALI VaNDAYA, In re, 


MADRAS HIGH COURT. 
` Oximinan-Reviston Oase No. 383 of 1921. 
: November 4, 152i, ; 
. Praesent :—Mr, Instias Kumarasami Sastri, 
In re PONNIAH TIRUMALI VANDAYA 


THEVAR AND orsERi—Peritione «5. 
Criminal Procedure Code (Act V of 1893), s. 209 
~~Powers of Uommitting Magistrate-~Committal to 
Sessions Court, when to be ordered. 


+ All that a. Committing Magistrate dealing with 


a case has to do under section 299, Criminal 


. Procedure Code, is to see if a prima facie case has 


been made ont, but he if not precluded from drawing 
reasonable inferences from faéts deposed to by 


. the prosecution witnesses where more thah one 
, inference can ke drawn and to discharge the 


t 


accused where the evidance ig.unworthy of credit 
He has to see whether the evidence is such as to 
render the case a fit ons fortne ury to deside 


“ between conflicting probabilities or whether it clearly 


points to ‘there being no prima facie case for the 
accused to meet. 


Patition under sastions- 435 and 439, 
Oriminal Proaedure Oods, and sastion 107 


` of the Government of India Act, praying 


the High Court to -revise the order of 


' the Distriat Magistrate, Kamnad, in Orimi- 


nal Ravision Case No. 5 of 1921 presented 
against the judgment of the Sub- Divisional 


"First Class Magi-trate, Sivakasi, in Criminal 
Oase No. 73 of 1920, 


Messrs. T, Rangachariar and A. Swami- 


' natka Iysr, for tne Petitioners, 


‘Mr. J. O. Adam, Pablie Proseontor, for the 


"Crown, 


I 


: 
t 


t 


* 


1 


114 


«opinion that the Magistrate 


ORDER.—Tha potitioaers wera sharged 
‘ander sestions 147, 148, 179 and 323, {ndian 
Panal. Code, and the First Clase Magistrate 


e of Stvakasi dissharged the assasad as he 


was of opinion, that no pri na facie ease wag 
.made out. Qa revision the Distrigt Migis- 
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that it is not nutrustworthy. The District 
Magistrate does not go into the evidenes 
and says that the Magistrate's appreviation 
of the eyidenee is wrong. “He thinks it 
would be ont of place to go into the 


evicenes, 
Ssetion 203 of the Code of Criminal Pro- 


. cedure gives the Magistrate power to dis. 


sharge the asensed sharged with offenees 


‘ triable exelusively by a Court of Session if 


pad 


trate dirested the assosei to ba asmnistel - 


for trial to the Sassions QOourt. Ho was 
of opinion that if theft was tha eommon 
objest of the rioters the offansa besomas 
‘one of dasoity and so triabla exslasivaly 
by the Court of Sassion. He was also of 


sommit if there is any evidence in support 


- of the sharge. 
I am unable to agree with the view . 


> 


. taken by the Distrist Magistrate. 


In the 
present ease the Firet Olass Magistrate 
has written a oarefol judgment 
he diseused the evidenss on ths side of 


the prosesution and somes to the conclusion 


69 


in whieh : 


is bound to. 
-ihe 


after going into the evidense he is of 
opinion that. there are not snffisient grounds 
for committing the assuzed person for trial, 
To hold that, where there is some evidence, 
however untrustworthy in the Magistrate's 
opinion, he is bound to commit a person for 
trial will be to make the preliminary 
eoquiry dirested by the Jode a mere matter 
of form while it is intandst fo be a safe- 
guard against false or frivolous oases being 
sent up for trial and innosent men from being 
put to the trouble and expense of undergoing 
a trialin the Court of Session. 

It is no doubt trne that all that a Oomes 
mitting Magistrate haa to see is, whether 
there is a prima facie sane made out and that 
it is nob his business to usurp the fanstions 
of the Sassions Jadge or the Jury and I agree 
with the observations of Bakewell, J,, in 
Nationat Rank of India, Lid. v, Kothanda- 
rama Ohsitı (1) so far. I raspasifuliy 
dissent from his view that the Magistrate 
eannot draw reasonable inferaneceis from 
fasts deposed to by the prosesution witnesses 
where mora than one inoferanss ean be 
drawn, and agrve with the view taken by 
Sandara Iyer, J. 

In Bat Parvati, Ia re (2) it was heli that 
whara the Uom nisting Magistrate fade that 
the evidanea tenlerad for the pro-esution is 
uawoctoy of aralit if is bis daisy, undor 
sastion 233 of the Oode of Criminal Pro- 
asd are, to disaharga bae asouied A similar 
viam, wag takan by “adasiva Aiyar, J., in 


-Dariuppa Pillai, In re (2), 


It is not, as pomted onb in Bat Parvati, 
In sre (2), ‘easy to draw the line between 
Magistfate’s duty and the Sessions 
Courl’s prerogative and eash sase must be 


(1) 21 Ind; Cas, 129; (1918) M, W. N. 728; 14 M. 


* L T, -YODs 4 Cr. L. J. 529. 


(23,8 Inds! as. 631; 35 B. 163; 12 Bom. L, R. 923; 
LL Cr, L..J. 692, . 
. (8) 23 Ind, Cas, 741; 16 Cr. D. Ji 973 


~ treated on its raerits, 
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What tha- Court hea 
to see is whether the evidenes is such as 


to rénder the sase a fit one for-the Jury 


- adeused to meet, 


to. deside «between the scrflieting pro- 


' babilities . or -whether it alearly points to 


there being ` no prima facie ease’ for the 
In arriving st a- decision 
the Comwmitting Magistrate must have dis- 
cretion and power to weigh the evidences. 
In the present saso the Magistrate. bas 


~ -INDIAN GASES, 


given exeellent grounds for the songlurijon - 


he bas arrived at. I reverze the order of 


. the District Magistrate, 


M. O. P. 
Order rezersed, 


4 


_ NAGPUR JUDICIAL COMMISSIONER'S 
COURT, 
ORIKINAL Revis:ox No, 187 or 1921, 
February 14,1922. ` 
Fresené:—Sir Henry Drake Brookman, - 
Kr. J, O., and Mr, Batten, J. O. 
SHIAMJI—Apenicant — 
versus 


| EMPEROR—Non. Apetic. NT, 
Penal Code (Act XLV of 1860), ss 420, 423; 511 


: w= Offence requiring , performance of “series of acls— 


Commencement of sevies——Attempt— Pre; aration— Come 
pletion of act impossible—Attempt, ‘whether punishable 
— Criminal Procedure Code (Act pal 1598), 8. lar, 


scope Ofe 


Where the commission of an offence requires the 
performance of & series of acts and a person com- 
mences this series with a view to carry it out to 


~ {1922 


t 


- 


the receipt and to effect the delivery his act was 
more than that of preparation and his trial ab Harda 
was perfectly legal [p ‘AF, col. J J. - 

An attempt is possible, even when the offence 
attempted cannot be committed. | p- 9&9, col, 1. Je 


Appheanion f r-reyision of an order of 


- the Magistrate, F.rst Clase, Harda, dated the 


22nd June 1920, in Oriminal Oase No 79 of 
1920, 
Mr. @ L. Subhedar, for the ppliesnt. 
Mr, S. b, Gokhale, for the Q. I P, Hallways 
Mr, G. D. Lick, for the Crown, 
. ORDER, = 
Drike-Brocgmar, d, C —The . applieant, 


- Shiamji, bas been re-tried in .aceordance with 
‘ the order paesed by Batten, A. J. C., in Crimi. 


- 


nol Appeal No.153 of 1920 on the 12th Ostober 


_ 1920, In the vew eharge itis alleged that, 


. by sending the Railway reacipts (Exhibit P. 


© 38 for ¥CO bales and Exhibit P +2 


` framed on the ‘990d November - 


for 


100 bsles) dated the -27th Marsh 1919 


to Arjun Khemji at. Bombay when he had. . 
“only 20 bales at Barda, 


the applicant 
deasived that firm and fraudulently induced 
it to pay Rs. 40,000. This oharga was 
“920, the 
firat date on whieh the applicant appeared 
after the disposal of his appeal. The 


. Magistrate examined no additional witnesses 


for the prosecution. The applicant eaneed 


. a number of wilnesses already examined to 


be re summoned for erors examiration and 
after this bad been done made the follow- 
ing statement when” ealled upon’ to enter 
upon his defenee:— 

“Lam not guilty. I did not eheat Arjun 


` Khemji, 1 had avflicient eredit with bim 


its completion, he has, in the language of section > 


5t}, Indian Penal Code, done an act towards the 


commision o the offence in the attempt to commit , 


the offence. [p. +t, col 
Section 182, Criminal Procedure Code, doaa not 
apply only to cases where some place of trialecannot 


be laid down with absolute ' certainty - -but it: 
applies to cases where the offence is æ continuing — 


one. [p 9-6, col. 1.) 


The accused was charged for cheating ” A. by * 


sending Railway receipts from Harfa to Bombay for 
80; bales of cotton when he had only a0 bales, 
inducing 4 to pay ‘Rs 40,000. It was wged for the 
accused that ha should have been tried at Hombay 


and his trial at Harda was without jurisdiction and 


had caused failure of justios: 


~ 


Heid, that as the procuring of the receipt wag | 


an essential part of the deception which wert to 
meke upthe offence of cheating and as nothing 
savas left to be done for the; aconsed but to present 


to sover the smoun: be paid on the Lanmndis 


or the amount of hundis, taking into ao- 


sount the velue. of 400 bales whieh tha 


Judisial Commiesioner has. found belonged 


to me on the 27th March 1919 åa. woll 
as the balanse whieh stood in my- favour 
in Arjan Khemji’s sesount on the 27th 
Maroh 1919, 1 adduce no evidense in my 
defense. I do not wish'to summon any,” 

The trying Magistrate, who was evident- 
jy of opinion that Batten, O. J.O., bad 
finally, determined that Arjun Koemj:ı would 
pot have advanced Rs 40,000 had toey 
known that the two Railway reosipts really 


aovered 400 bales only, eonsidered that . 


the firm would not bave taken into ass-unt ; 


any balanss wheh the applioant. already 
had at his sredit, The praattesof the firm 
being to adyanse only 65 to 70 per. cent, 


mf e 
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„on the value of gooda for whieh Railway 


reaeipts had reanhed them, the Magistrate 
held that Bs. 40,000 waa the maximum 
amount whieh the frm would  natarally 
beve advanced in respest of -00 bales 


- worth Rs, 63,0C0, the market-valoe on the 


is that Arjan Kaemji having 


. * the 


- Criminal] Prosedura Code, 


27th Maroh 1019. Considering that the 
asaused had been given an opportunity 


for rebutting the sharga by proving that’ 


he had 800 bales and not “200 only to 
sousign, he sonvieted and sentenaed him 
under sestion 420, Indian Pehal Oode, to 
18 months’ rigorous imprisonment. 

The applisant* appealed to the Sessions 
Jadge who took the same view. He was of 
opinion that the 300 bslea.of whish Arjun 
Khemji eventually tookdelivery wera really 
sonsigned under Railway reaeipts N `s. 162/24 
{Exhibit B28), 162/6 (Exhibit P 29) and 
lo: /. stake (Exhibit P 30) each for 10) bales. 
‘He had no donbt that the applisant intended to 
make good the shortage of i00 bales by 
subrequently proenuring and despatehing that 
quantity as he bed done on a previons 
oosasion, The offence was regarded as a 
serious one and the sentense was maintained, 

The prinoipal point pressed i in this Court 
atyaneed 
money (Re, -0,000) on Hxhibits P. 38 and 
P 42 thesheating for whieh the applis.nt 
has beeu sanvieted took plase at Bombay 
and the trisl should, therefcr2, have taken 
plaso at Bombay as required by seation 177, 
It is urged, on 
the authority of Queen v, Firan (1), that 
there bas been a failure of justise -whish 
preventa the mistake of jurisdistion being 
‘sured by gestion 54), Criminal Prosedure 
Code. In Bombay the sase wonld have 
begn tried by a Presidensy Magistrate to 
whom jarisdistion in that town is given 
by seotion 20, Orimirel Prosedure Oode, and 
the appeal would have Iain under see:ion 
411 to the High Ccurt where it would 
"haya been heard by two Judges, It is 
also pointed out that a trial in Bombay 
would have been an entirely fresh one and 
‘that the trying Magistrate would have 
been less itflaensed by the pronouneements 
in the judgment of Batten, A. J, O. than 
Harda Magistrate was; also tbat 
the accused would have been examined 
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. 
aod 


.. 


‘to the sharge of 
eheating Arjan Khsemji had- suoh a sharge 
been framed. Stress ig also laid for the 
applisant on the fao: that Arjuno, the mem- 
ber of the firm by whose order Ra 40,000 
was advauasd, has not been examined and 
it is sontended that this omission would 
not hava oseurred had the trial taken plass 
in Bombay, 

For the Crown it is contended that 
inasmueh as Hxhibit P-42 (Railway reseipt 
162/32) was taken at and despatehed from 
Harda, the Court at that plasa had juris. 
distion, Toe sontention is based on that 
porticn of seetion 184, Oriminal Prosedure 
Code, which rans as follows: — 

“Where an offenas oonsists of several 
aots done in different losal argas, if may 
be inquired into or tried by a Oourt hav- 
ing jurisdiotion over any of sueoh loenl 
arene”, 

For the applisant it is urged that taking 
of the false Railway reeeipt eonstituted 
no more than preparation for the final 
not of oheating and so was not one of a 
series of aots makirg up that offense, The 
applisant’s position is said to be similar 
to that of a man who purehases a sword 
at one plaeo and seommite a murder with 
it at another. Cheating, aecording to the 
definition in section 415, Indian Penal Onde, 
cona'sts of two acts; 

"CL? deseiving any person. 

(2) fraudulently or dishonestly indusing 
the peraon so deeeived to deliver any prop- 
erty to any person,” 

Sestion 182, Uriminal Frossdure Ooda, 
is ssid to apply only’ when there is room 
for doubt as to the loaal area in whieh 
a trial should take place, whereas no room 
for doubt oan be said to ex‘st where tha 
offense committed i is cheating. 

In my opinion the applisant by taking 
the false Railway reseipt did more than 
really prepare for sheatiog Arjan Kaemji. 
He did what” was in the siranmstanees an 
act essential to eausing the deception and 
forth with nfade the dosument over to his 
relativa Deoji (P, W. No, 8) for delivery 
to Arjun Konemji, The aa rier waa left no 
diseretion to retain tha ressipt and, in 
these eirenthstaneer, it seems to me ‘elear ° 
that even if Deoji had not delivered tha 
reeript, the applicant weuld hava been 
guilty of an attempt to eheat, As res 
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marad by J. D. Mayna in his Oriminal 
Law. of India (paga 926, 3ed Edition), the 
real difisdfity in distinguishing between 
preparation, and attempt arises in dater- 
miniog where a givan.act or set of asta 
passas from the former stage into the 
latter, Where tha commission of an offence 
requires the performance of a series of 
‘asta and the person sommenses this asriss 
_gith.-the view to sarry it ont to its oom» 
. pletion, he has, in the language of sestion 
511, Indian Penal Code, dons an aat 
towards the sommission of tha offensa in 
tho attempt to eommit the offauss, This 
view is supported by the dssision in Bn- 
- press of India v. Mula (2). Taere a money. 
lender senb one of: his dabhara to personata 
another and .to purshase in thas otbar’s 
‘namo a stamped paper in eonsequense of whieh 
the etamp-vendor endorsed the other debt- 
ora name on the paper as purshassr, 
. The intention was-that the endorsement 
‘might ba used agsinst the other debtor ia 
-a jadisial pr-ca-ding, It was beld that 
the offaoos of fabrisating false evidanes had 
- been aatually sommitted and that the money: 
‘ender. was propazly sonviatai cf. abatting 
“the eommission of tha’ offsnsa, In the 
. present ease “the prosuring of. the 
ressipt was an essential part of the deoaption 
` whieh want to maks up the offense of 
sheating. So far as* “the aoplisant ia eon- 
eerned, nothing was left to be done but 
_to present the rassipt and to offset the 
delivery hə selasted an iniossat agent 
whose ast mus, in thé eirgamstanoss, be. 
taken to be his own. 
I eonsider it insorrest fo regard saa- 
tion 182, Ocioiioal Peosedara Ovda, as 
applieable only to oasas where sone plass 
of trial eannot ba laid down with absslate 
eortainty. Fer examols, the ssstion applies 
to eases. where the offgasa is a awntinning 
one,:so that if A steal’ a baffsaloe in 
l Distrist W and takes it throag2 Distriat X 
into District Y, he may ba tried for theft 


-in any of the ‘thres distzlajs ‘though it is- 


. beyond doubt that District Ww would ba a 
proper plase of ‘tfial, j 

On the whole, I @onalade, though not 
- withont besitatioh, that the sapplisaat was 
WA at Harai 
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‘only to a aiyil action for 
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_The next point pressed is that, aesording 

to the Sessions Judge, the applicant doubt- 
less intondel to obtain and despateh* 
100 bales to make up the fall quantity of 
300. The osorrest inferensa from this is 
eaid to ba that the applisant had no 
fraudalant or dishousst intent, It is 
eertainig-a fast that the apolisant had 
obtained 230 balea from the Mitani Bhusan 
Company on the 23rd and 25th Mareh 
1919 and that on the 23-h idsm he had 
at Harda station 302 bales in all, 

Moreover, .the Miteni Bhusan Oompany 
was under eontras? to supply him with 
834 bales, of which 604 ware estill to be 
dolivared.” It“ waa not till 4 PM, on 
the 27th Marehthat Riunchordas (P W. N>. 5) 
took over 100 bales from the aoplisant 
in part ‘satisfastion of- the’ apolisant's 
debt to Radhakisan Jaikisan, In: this 
eonneation, However, it has to bs reme ubered 
also that the epplisant had on the 22nd 
Marsh made over to the agent of the 
Mitsui Bousan Oompany 2 huniis of 
Rs, 25,000 eash for whish he had to send 
W asther 
the applisant obtained Exhibit P 42 
(Riilway roasipt 162/32) bafore or afrer 
baing obliged to relingiish 10) bales ont 
of 3)0 to Ranshordas, ib seems impossible 
to hold: that-he asted otherwise than fraadu- 
lently in allowing the ressipt not rapre- 
sented ty gsols to reash Arjan Kiamiji, 
Ha did nob, when examinsd at tha first 
trial or ia his defense at the seaond trial, 
allega auy intention to make g101 the 
siortags; indesd, ha eould not wall haya 
dona s3 sesiag that he professed to have 
hai,40) bales available whan ha relin- 
quished 100. 

Por the appliernt relianae ig plased 
upoa illustration (g) to sestion 4 5, Ladian 
Panal Code, which rung as folli ca: — 

“A intentionally desaived Z into a baligf 
that A means to delivar to Z sersain 
quantity of indigo plant which ha doas 
not intend to dalivar and theraby dig. 
honestly induass Z to advansa money uson 
the faith of snsh delivery. 4 ansat-; but 
if A at the tima of obtaining tba money, 
intends to délivar the -indiga 
afterwards breaka his oontrast and does 
not delivez it he doas not eheat, bas is liable 
broash of 
contrast,” 


plinta and ` 
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The fasts of the nrasent ease, howavar, 
are quite different. Toeapplicant admittedly 
knew that he -should not have drawn any 
"kundi on tha etrangth of a saonsigenment 
unless he had made over the goods to 
the Railway Company and reseived from 
` Arjan Khemji an asknowledgment for the 
Railway reseipt, In these sirsumstanecs, I 
do not thirk he sean bea heard to say 
that he intended, if possible, to find +00 
more bales and despatsh them by the 
time a Waggon was available, He knew 
that there would be delay in loading and 
his astion may be esompared to that of 
a thief who, obtaining ascesa tc a reseptaele 
which is only opened at intervale abstracts 
money whish he hopes to -re-plase before 
next openirg. In the illustration relied 
upon, A was rot foourd to ke already in 
possession ‘of indigo when he took money 
from Z and herein liss the difisrenea 
between that sase and the presènt one, 

The fomth and &fth grounds in the 
appliestion for revision sre nob pressed, 
the applieant’s Counsel not shallenging 
the finding that the -applieant had only 
200 bales available on tha 27th Mareh 
19:9 for deapateh to Arjun Khemji. 

The only otber point whieh has to be 
sonsidered is eoncerned with. the attitude 
of Arjan, the then managing partner in 
Arjan Kaemji, with respest to the sum 
of R. 40,0.0 whieh he paid on tha two 
hundsa given by the applreant to the 
Miteni Bon-an Oompany. It is urgei in 
this ecnnsetion that the prosesution has 
failed t show that Arjan would not have 
paid Rs, 40,000 if be had koown that 
2U0 bales only were on their way to 
Bombay and that assording to the evidenes 
ofə Arjun Khemj's easier, © Jetha Bhat, 
(P. W. No. 27), given in sross examination 
after the revised sharge was framed the 
applisant had a sam of Rs. 19,:00 at 
, his eredit with the rm on the 27th Marah 
"1949, 

. It is an extraordinary feature of tbis 
“tase that thongh Arjun is said to have 
“been cheated .he himself was not examined 
for the prosesntion. Bott tha trying 
. Magistrate and the Sessions Judge have 
“religi for their fiading that so muoh as 
Rs. 40,000 would not have been paid on 
the hundss if the Railway reesipts sent 
* from Harda on the 27th Marsh 1919 had 
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sovarai 290 bales only on the evidenss 
of Jetha Bhai to the effect that the practices 
of the firm was to sdvyanee not more bban 
6> to 75 per aent. of the _ market value 
of a sonrigumant. Now, it is troe that 
on the 14th Fabruary 19:0 when examined’ 
in ehief Jetha Bhai gave this practice 
ae. tbe reason why Rs. 40,000 were paid 
upon the huniés, At that time, however, 
no eharge of having aetaally eheated 
Arjun Khemiji was in sontemplation and 
in eross-examination the witness was not 
questioned about the payment of Rs. 40,000, 
After the new oharge was framed Jetha 
Bhat was re aalled for further cross-examina- 
tion and on the llth April last made 
statements from which it would appear 
that on the 27th Marsh 1919 the applisant 
had a balanee of Ra. 19,300 at his eredit 
with Arjan Khemji. He was re-examined 
for the prosesution and then stated ` as 
Polo wa: 

“My master told me to pay Rs 40,000 
on the two Aundts of. Ra, 50,000 and IE 
paid it. I saannot say why he told me to 
psy Rs. 49,000.” 

Jetha Baai was a mere oashier and 
thera is no ground for supposing that he 
was in 6 position to state with eertainty 
the reasons whioh led his employers to 
mike a partisular payment. It ia no 
doubt prema facie improbable that Arjun, 
in paying Ri. 40,03), was asiuated by avy 
other eonsideratioa than that 300 bales of 
sablon worth sabab Ri 63,000 wae on 
their way from Hirda to Bombay. 
S:istion 60 of the ludian Evidenes Ast, 
howaver, reqaires that the best eyidense 
of whish a fast is susceptible should ba 
given and, in the sireamsiaases, no one 
bot Arjan himself ean say with eertainty 
that be would ust hava paid Ri, 40,009 
had he koown that 200 balsa only ware 
aviilable for despateh on the 27th Marah 
19 9 or what his astual reasons for making 
the payment wears. 

Tae row is unable to explain why 
Arjun himsel& was not examined by tha 
prosesation ‘at any staga of the trial and 
the Standing Connsal raised no objsetion to 
hia baing examined now. in my opinion 
it ig esential, in thse iaterast3 of jastiea, to 
have this diana evidangs and assordingly 
under sestion 439, read with seczion 
428, Oriminal Prosedara Goda, I direst that 
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he be examined by the Sub-Divisional Magis- 
trate, Harda, The applisant will be pre- 
eont when the additional evidence is taken, 
remaining ðn the same bail until his appli- 
eation hun been -finally disposed of by this 
_ Gourt. The District Magistrate will see 
that the bonds already given are, if neoss- 


sary, extended so as duly to sesnre the- 


applisant’s atterdinee. The evidenes to 
‘be now taken should be _sortified to this 
Court ao as to reash it on or before the 
18h Ostober and: the application will be 
taken up for final disposal on the 25th 
iden. 


. Barren, J, OC.—This orcer is to be read 
in continuation of the order of Drake. 
Bookman, J, O, dated the :0th Saptem 
ber 1921, In aesordanes with the dirsstions 
thersin given Arjun Khemji has now been 
examined as & witness. 
eonveniently be qactad in full:— 

‘My firm in Bombay ia known as that 
of Arjun Khemji. Weare cotton wershanta 
as well as brokers, I am the senior partner 
of the firm.. [ know. the acsased Siiemji, 
In Marsh and April. 1919 1 had dealings 
with Sbiamji of Harda in sotton, À re 


member having reeeived two Railway receipts. 


from. Shiamji towards the end of Marsh 
1919 and a kundi for Ra. 50,000 payable 
to Mitbsu Bhusan and Company, I paid only 
Re, 4U,0U0 being 70 per sent, of the value of 
the goods for which reasipts bad been 
reecived, This is the usual practice of my 
firm. When I resieva Railway reossipts 
for goods, 1 first examine the asecunts of 
‘the person sending the reseipts and then 
1 add to tbat tbe value of the. goods for 
which Railway reéeipts have been reesived at 
the then market rateand advance 70 per sent, 
‘on the total of both. J advaneed Ra. 40,000 
on the Railway reesipts above —— to 
beeause the valus together with the ba- 
lance at eredit of the scsused’s assounta 
amounted to Re, 40,0.0 at 70 gar eent, Had 
Iknown that the assased was sending me 
200 bales of sotton insteadeof 300 for 
whieh receipts: bad been recaived, 1 sannot, 
after thir lapse of fhree yeare, Say whetner I 
wonld have advacced Rs. 44,00) of not, 
Flad. I recgived a- wire irom ome oce in 
Harda telling me that the aseused bad 
deserved me gud was despatehing .%00 
instead of“ 830 bales, but had sent Railway 
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recaipts for 309 bales, I eannot still say - 
whether I would have adyanaed him R:, 4,000 
ornot. L advansed Bs. 40,000 on the Bail. 
way reseipts for 409 bales. . . 
‘Orona. examined by Mr. Deoskar. s 
“Jetha Bai is my eashier. 
dense in this Oourt on my bakêkathas whish 
he brought with bim. Tne assoun's of the 
assused given by Jetha Bai are eorreet, 
Radakishen Jsikishen of Harda never had 
any deslings with my firm before- 1919. l 
It is aontended on behalf of the appli- 
eant for revision that, ssoording to this 
eviderse, it is not established that the firm 
of Arjon Kbemyji paid Rs. 40,000 to Mitsu 
Bhusan and Company because Arjan Kenji 
believed that the two Railway ressipta 
aovered 500 bales of sotton, and would 
not have paid that 
Bhusan if Arjun Khemji had known that 
only 200 bales of sotton had been des- 
patehed. It is: farther eontended that, 
this being so, there, has bsea no eomoleted 
offerese of oheating. 
For the Crown it i3 represented that the 


evideree ot Arjun Khenj given after such 


a lapso of time saannot be aaceopted as 
eepvineing For tbe value of 200 bales was 
Re, 42,000, and of 300 bales war Re. t 3,000. 
if the Ra, 9,300 already to the eradit of 
the applicant be added to R=, 63,000, the 


total somes to Ra £2,300, 7 per sent. of. 


whish is Re, 57,510, a rum greater than 
Rs, 50,000. If Rs, 9,300 ke added to 


Rs, 47,00 the total somes to Re. 611,300,70 © 


per cent, of whieh ie Rs. 42,910, Again 70 
per cent, nf Rə. 62,000 is Ra, 44,100, It is 
suggested that if Arjun Khemji had really 
taken into assount the Ra. 19,300 already at 
Bppligant’s eredit, he weuld have maid 
Rs. 0,0L0 on the two hunits of Re, £0,0 0, 
sinse he had no raegon to suppose that thers 
were only 200 bales, and must have paid only 
Rs 40,000 as roughly 70 pər sent. on 
R 63, LOU without taking into saesount the 
Ra, 19,200. 

Arjun bas ‘not been very well examined 
and 1 1 uot made clear ‘why he paid 
Ha. 43, (60 instead of Rs. i00u0 bat wa 
most take bia eyilence as it atande, and 


that evidenees dows not prove that he would: 


not haya paid Rs, 40000 even if hs had 
known there were only 205 bales. It is 


thus not proved that he paid Res. 40,000, 


besause he believed there were 300 bales 


Ha gava evi- . 


amount to Miter. 
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The offense of sheating waa, therefore, not 
somplate. 

The learned Standing Counsel, however, 
argues that the applisant is guilty of the 
‘offenae of attempting to oommit the 
offenss of eheating: under’ section 420, 
indian Penal Code. The Aundies were 
Arawa for Re, 50 000 and the applisant by 
sending Railway reesipta whose apparent 
value was Rs, 63,000, thatgh thsir real 
value was only Rs, 42 000, attampted to sheat 
by so indusing Arjun Khemji to pay 
Rs. 50,000. For the” applicant. relianee ia 
Placed on the wording of séstion 237 (2) 
Oriminal Proacdare Oode, whish runs: 

‘When the acsused is sharged with an 
offense, he may ba ennvieted of having 
attempted to eommit that offense, although 
the attempt is not ‘separately suargen”, 
Sposaial stress ia laid on the words that 
offanee” and it is argued that no cffensa 
was shargad in respest of Rs. 50,09), and 
that as regards tbe Rs. 40,000 mentioned 
in the sharge, thara oan bano sonvistion 
of attempt to sheat, ainas Arjun, assording 
to the evidenes might have paid Rs. 40,000, 

even if hs had krown that there ware only 
` 20) bales of estton, Tha words of the 
eharge are set ont in paragraph 3 of tue 
Sessions Judge’s ju¢gmont and the gist of itis 
givenin my learned predesessor’s order dated 
. the iöth August 1921, 

After sareful study of the authorities I am 
of opinion that the axvpellint is guilty of the 
offenee of attempting to sheat The following 
is an abstrast of the law in Harlind on the 
subject, to be found at page 703 of Voluma I < 
of Halsbury' s Laws of Haglane:- 

“If a defendant is ‘indieted for aang 
property by false pretenses and the evidense 
proves that the defecdant made the alleged 
false preteneaas, that they were false, and that 
the defendant had an intent to defraud, bat 
the evidsnee fails to prove-that the defendant 

‘obtained the property or that the alleged falss 
pretences lel to the obtaining the defendant 
may be eonvieted of the misdemeanonr of the 
‘attempt-to- obtain by false pretenses,” 

itis now settled law both ia England 
and British India, that an attempt is possible, 

. * even when the offenee attempted cannot be 
eommitted; as, when a person, intending to 
piek another person’s poskef, thrusts his 
e hand into the pocket, bat finds it empty. 
That such an get would amount toa orininal 
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attempt, appsars fram the illustration ta 
section 511, Indian Penal Oode. In doing 
sish en aes, the offender's infention is to 
sommit a eomplete offanes ani hig 
ast only falls short of the offense by reason 
of some sireumstanta whish has prevented 
the sompletion of the offenes, It ia sought 


to diatingaish the present ease on the ground 


that the fall offensa was not impossible for 
Arjan might have baan deasived, but he 
might on his evidensa have paid the Rs 49,000 
even if ho hai kuown there were only 
200 bales, and, therefore, did not pay basause 
he was ——— Bit tha natura of 
the obstasla whish pravants the offenea 
being aompleted m3kes no diffarensa, as is 
resognised i in the words underlined (séalietssd) 
in the abova quotation from Halabuzy’s Lawa 
of Hoagland, whish are based on the ease of 
Reg v. Hensler (3) That aasa has baon referred 
to and followad in Government of Bengal vy, 
Umesh Ohunder Mitter (4), ia whish it was 
heid that a person may be gality of an 
attempt to sheat although the person ha 
attempts to sheat is forewarned and is, there- 
fore, not sheated. Inthe Calautta easa the 
assu;ed attem ted to obtain paymant of hilf 
surreniy. notes alleging the other halves 
ware lost, The Onrreary Ofis kosw that the 
allogation was false, as the other halves had 
been eausslled and the holder of them had 
b3en paid, In that sace the Ourransy Offise 
did nxt pay the assnsed and nayar had any in- 
tention to pay. Taa sasa of Reg. v. Hansler (3) 
is, howavar, analogous ta the oressnt ease. The 
asaised was indieted for attempting to obtain 
mongy by falaa preteness ina bagging letter. 
In reply to the letter tha prossaator sent to 
the prisoner 5 shillings, but he stated ia his 
evidenae that he knew that the statements in 
the letters were untrue. It was held that 
the prisoner might ba eonvisted of an attempt 
to obtain money oa false protenass, and that 
tha offensé was sommitted as soon as the 
letter wai posted, In that oga the prosesator 
paid the nionay althougo he was not dassivad, 

just ag in this ease Arjun paid the R; 40, 090 
irraspestive of “whether there were 200 bales 
or 400 bales. 


My learned J— has obierved that 
by delivaring the Rail way reosipt to Deoii 


(8) (1870) 11 Cox O. O. 670; 22 L. T, 691; 18 W. R, 
108. 4 
` (4) 160, 319; 8 Ind, Deo. (w. s.) 204 ° 
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for delivery to Arjun the anplisaut sommittod 
an a8t essential for sausing deseption, and 
even if Deojighad not delivered the reseipt 
the applicant was guilty of an attempt te 
sheat, To senda Railway reeeipt for 300 
bales when there wera only 200 was, in the 
siraumstanees of tta ease, olearly fraudulent, 
The applioant did en act towards deseiving 
Arjun Khemji into believing that 300 bales 
had béen despatched, with a view to induea 
Arjun Khemjito pay money to a Japanese 
Firm. In this view of the oase it makes no 
difference that the eharge refers only to 
Rs, 40,000 sinee that sum is ineludedin the 
Rs. 50,000 of the hundis, and the applicant's 
fraudulent intention sovered the whole of 
the money which he hoped to be paid on his 
behalf onthe strength of the false Railway 
reseipt, even though there were Ra, 19,300 
already to bis eredit. J am of opinion that 
the applieant is elearly guilty of the offenea 
of attenipting to sommit an‘offanee of sheat. 
ing ‘ander section 420, Indian Penal Coda. 

All the grounds for revision have how been 
disposed of. 

Uncer sestion 423 (1) (b) (2), Oriminal 
Proset ura Code, I alter the sonvietion into 
one under seations 420 and All, Indian Penal 
Code, of an offense of attempting to eommit 
an offenes of eleating under sestion 420, 
IndianPenal Code. As the offense of sheating 
was not complete, I reduse the sentenee to 
one of rigorous imprisonment for one 
year, 

G, B, D, Sentence reduced, 


LOWER BURMA CHIEF COURT, 
URIMINAL Revision No. 57-B or 1681, 
May 30, 192i, 

_ Precert:—Mr, Justice Pratt, 

R. M, P. A, ANNAMALAI .CHETTY — 

APPLIGANT è 
j _ versus f 

Mus. BASCH altos MA THI—Recponnecy, 

Penal Code {At XLV of 1860), 8. 408—Criminal 

. breach, of trust--Jewellery entrusted for salem 

Jewellery pledyed— Pawnee, whether cn be ordered to 

return jewellery—Magistrate,; duly of, ° 


A Criminal Cou't ought not to usurp the func. 
ne of a Civil Court and assist a complainant in 
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recovering. goods, which: wera made over to the 
accused to dispose of, from the person to whom 
they were disposed of, merely because the accured 


did not dispose of them in accordance with the ° 


instructions given to him, [p. 10 col, 2] , 
The complainant entrusted the acensed with 


certain jewellery for sale, The accused, however, | 


pledged tham to » money-lender, The Magistrate 
convicted the accused for criminal breach of trust 
and ordered the return of jewellery to the come 
plainant : 

Held, that as possession of the jewellery was nof 
obtained wrongfully by the accused, the Magistrate 
was not justifigd in ordering the return of the 
jewellery to the complainant in the absence of 
pat faith on the part of the pawnee, [p. 1001, col. 

Roview of an order of the Eastern Sub- 
Divisional Magistrate, Rangoon, dated the 
14th Fabruary 1971, passed in Oriminal 
Regolar Trial No, 439 of 1920, 

Mr. Oamyagnac, for the Applieant, 

Mr. / atker, for the Respondent, 

JODGMENT.—Some time about the 
beginning of August 1920, the date is un- 
certain, Mrs, Basoh made over a pair of 
d‘amond bangles, two diamond rings a 
diamond pin and a pair of diamond ear 
studs (Nadaungs) to Moung Gyi, s goldamith, 
to sell on her secount in order to taise 
money required by her for the purchase of 
a house, 

Moung Gyi was a person in whom she 
placed the fullest eonfidense in fact, as she 
said, she eonsidered him almost as her sop, 


Instead of selling the jewellery Maung Gyi ` 


pledged the diamond pin to Annamalai Chetty 
on the sth August, the ear studs on the 
Sth September and the diamonds from the 
rings on the 10th September. 

On eash oeeasion Maung Gyi and his wife 
for the sums 
advanted and for the money borrowed on 
the Sth Angustand 8th September, Mating 
Nyun, a olient of te Chetty, aleo signed tke 
promissory rotes, 

Maung Gyi xas sonvieted of eriminal 


breach cf trust with reepect of these articles e 


and the Magistrate, without giving reasons 
and apparently without hearing the Ohetty, 


ordered the return of the ‘diamonds and. 


jewellery to Mre, Bassh. 
I am asked to rezise this order on the 


ground that the jewellery was banded io’. 


Mung Gyi by Mra Bassh for disposal, that he 
did not obtain possession frandslantly and 


that the money way ad vausod by the Chetty e 


in good faith. 


LH 


4 


Anspestor Xavier, 
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' It is eontended on babalf of the Chetty that, 
under seotion 175 of the Contrast Act, a person 
who ia in possession of any gonds miy maka a 
yalid pledgs provided that the person aats 
ia good faith, and under sireumstaness whioh 
are. not such as. to raise a reasonable pre- 
sumption that the person was asting imorop- 
erly and provided also that sneh goods 
have not been. obtained from their lawful 
owner by. means of an offense or fraud. 

In the present. instanas posession was not 
obtained wrongfully, Maung Gyi was entrust. 
ed with the arfisles to sell and had he sold 
them the property therein would undoubtedly 
have pased to the buyer. 

It ia ciffisult to aoa why the Ohetty should 
hesitate to take in pledge artisles whieh 
he admittedly might have bought without 
fear. In Stephes Avict v. King Emperor (1). 
A entrusted fome jewels to B. to sell. Instead 
of selling them Brave them to his niess 
0. who pawned them to D. B. was oonvisted 
of criminal breash of trust and the Magia- 
trate ordered the return of the jewels to A, 
Irwin, J., set aside the order and direeted the 
return of the jewela to D. laying down the 
broad principle that as 4, had given the jewels 
to B. to dispose of for money he was not 
entitled to the assistanea of a Criminal Court 
in recovering them froma person to whom 
they were so disposad of, 

On behalf of Mrs, Bassh it is argued that 
the pawnes was not asting in good faith and 
mast have known that there was something 
suspisious about the transastion. It is 
argued that the list of artistles made by 
when he searehed the 
Ohetty’s house, shows that in the eoursa of 
some two months headvaneed to Maung Gyi 
upwards of Ks, 60,040, and reesived in 
pledge property to the value of Bs. 2,50,000, 
and that he must have known Maung Gyi had 
no right to dispose of all this property, 
„Annamalai Ohetty was not srass examined 
as fo thia list and was a witnass for the 
prosesution in-the breash of trast oase; 
He did not attempt to eoneaal the artisles 
‘pledged from the Polise, and apparently 
tha loans and the artioles pledged were 
duly entered in his assounts in the ordinary 
sourse of busiassa, Taers is nothing on 
the resord as if stanis to show that there 


H 


(1) AL. B. R. 25; 6 Cr, Le J, 135. 
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was anything in the tranaastion to ° raise 
a reasonable presumption in. the pa whee's 
mind that the pawner was asting 
improperly. | . 

Maung Gyi was a person who was highly 
trusted and was given jewsla to dispose 
of by jewellers of standing, as tranapires 
in other proseedings. He was -introdaeed 
to the Chetty by Maung Aung Nynn, a gold- 
smith and client of hie, who actually signed 
two of the three promissory-notes taken for 
the advanees on the artisles i in question ‘as 
the guarantee of the genuineness of the 
transactions, 

The egircumstansss are not similar ta 
Kong Lone vy. Ma Kay (2) sinee in that ease 
there was primu facie evidence that tae jewels 
had been obtained by frand., 

1 sannot agree with the obiter dictum of 
Twomey, J., in Nanalal Babu v. Maung Tun 
Yan 18) that, in the ease of a brcksr who 
sold jewels and mizappropriated the sale 
proseeds, if the assused had pledged the 
jewels instead of selling them, it would 


-be right to order the restoration of the 


jewels to the complainant. 

The Magistrate would not haye been 
justified in ordering the return of the 
jewellery to the somplainant in the present 
ease unless it was shown that there was 
bad faith on the part of the-Chatty, 
This has not been found by the Magistrate, 
who has, as I have already poiated out, 
givea no reasons for his order, 

Tae Chetty may quite well have regarded 
Maung Gyiasa broker and asted in good 
faith, I am quite in acsord with the prinsiple 
enundiated ia the Stephen Aviet's case (1) ; 
it is not for the Criminal Oourt to usurp the 
fanetions of a Oivil Oourt and assist 
somplainant in resovering from the person 
to whom they were disposed of goods 
whish* wara made over to the areused to 
dispose of, merely besause the aseused did 
not dispose af them in asoordanes | with 
the instrustiong. given to him, ` 
-~ I set aside the Magistrate's order and 
direot that, the artieles’ in question be 
returned ta the applicant R, M. P. A, 
Annaralal Ohetty. 

i. “6 * Order set aside, 

(2) 4L B.R 13; 6 Cr. L. J. 125. 

(3) 11 Ind. Cas, 1008; 12 Cr. Led, 467; 4 Bur, L. T 
170, 
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LAOHHMI LAL V, BUPEROR, 


° PATNA HIGH SOURT. 
Dg .ta Kevseenoe No, 2 oF 1922 


AND 
; Ostumam Aveean No.7 of 1922, - 
os ' February x, 1922, 
Present :— Mr. Justise Coutts and Mr.. 
Rose. 
LACHHMI LaAL— APPELLANT i 
terus 


EMPEROR—O>poure Parry, 
‘Criminal Procedure Code. (Act V of 1898), ss. 288, 
5O%—Commission to examine witness in serions trial 
not desirable—Identifier of parda-nashin witness not 
put on oath * Statement, whether admissible—Statement 
made before Committing Magistrate, portion of, when 
admisaible before Sesaions trial. 


` 


* 


The iskue of & Commission for, the examination of 
an important witness, such as aneye witness, in a 
serious criminal trial is not: desirable and should 
only be eee — the’ mosb ` cogent reasons. LP 
hut, col : 

Where an identifier of g par da.nashin lady witness 
has not been put on nth the statement of the 
| lady.cannot be accep'ed in evidence, as there is no 
certainty’ that the worian examined is the same 
who was to be examined [p 3, col 1.] 


: Statements of witnesses recorded by a Committing ° 


M agistrate cannot be used in evidence in a Sessions 
trial under section ad, ( riminil Procedure Code, 
without the attention of, the witness being drawn 
to the portion which it is desired to use. [p, i005, 
col =.) 

Death referense nnder —— 374, Criminal 
Pzoosdure Code, as well aa an Apoel: by 
the ,asoused againt an order of the Jndisial 

“ Commissioner, Chota Nagpur. 


Mr, Patel, for the Appellant. 
The Government-Advoeate, for the Crown, 


JUDGMENT, 
. Courts, J.—The appellant in this oase, 
Lachhmi Lal, has been eonviatod under 
gestion 202 ‘of “the indian Penal Code 
for tbe murder of 
and. has been sentensed to death by the 
‘Jadioal | Commissioner of Ohota Nagpur, 
Lashbmi Lal is a relation of Nanhak and 
the ease for the prosseution is, that Nanhak 
was returning home from Mirgaganj Bazir 
on the 27th of August last when, at about 
6.P,-3., he was attasked by Liaehhmi Lal with 
a sword. The attaok was made oona foot 
path. in village Jaggernathdih, where . both 
the appellant acd the deasased lived, 
Three persons are said ` to have . witnessed 
the Gocurtence “or some part of it; namely, 
Musammat Thegni Berhin, Dilo Singh aud 
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Musammat — Kawari, Nanbak’s sister, 
Musammat Munshi Kumari, heard a sty that 
Laehhmi. bad ent Nanbtk with a sword and 
on going out sbe caw Laehhmi running away, 
Sbe then foond her brother. lying severely 
wounded on Kartik Lal's biri. She took him 
home pna kkat:a, ealled the villagers dnd the 
chowhider. 


the Sub Inspeetor sams at ones, Nanhak 
was sent to the hospital and died ‘there on 
the 3rd of September. 4 


I do not propose te disehas the evidense 
whieh has been addused in this ease, because 
thé trial has been of anah a perfunstory 
nature and there have been so many ‘irregula- 
rities sommitted in the course of the trial 
by the learned Jadieial Commissioner that 
the learned Guvernment-Advosate has said 
that he is eompelled to ask for a re-trial and 
that if Lis prayer be {not granted he does 
not propose to try and support the eonvis- 
tion. The sourse be has adopted ie, in my 
opinion, a very right one andthe only 
sourse whish wav really open to him. We 
are, therefore, daly sonsernrd withthe ques- 
tion of whether we shonld asquit the ao- 
oueed as we are asked to do by the faarned 
Counsel for the appellant or to ‘order a 
re-trial. 

The main grounda on whioh the prayer 
for a re-trial is based are thres : — (1) that the 
aviderce of. the eye- witnesses, Musammat 
Thagniand Dilo Singh, bas been. so per- 
funstorily rooorded that it is impossible to 


say from their evidenee whether they really, 


saw the osanrrevee or not; (2) thattheévidenee 
of one of tha most important wituasser, 
namely, Musammaot, Laro, is not: on she 
rasord and is, therefore, not avilable to the 
Grown; and (3) that the statement which 
was made to tbe Sub Inspector of Police by 
Nanhak before his death. and resorded by, 
him has not been properly brought on the 
record, 

In regard to the first points mere, glanes 
at the evidenca of Musammat Thagni and 
Dilo Singh is suffisient.to show that the 
comment on this evidensa whieh has been | 

made by the learned Government-Advoaate ` 
is justified. Thagai's examination-in shief ` 
sonsiste of fiya linea of print and Dilo's 
of about double thia. It is impossible to? 
dissover from Dilo’s evidence where he was 


The chowkidar gavean informa. _ 
tion to the thana.three miles off at about | A.M., 


Vol, LXV 
LAQUAMI LAL 0, EMPEROR, 


when he eaw the part of the ogeurrensa 
to which he deposes or whether in fact 
he sould have seen any part of it, The 
Rame remark applies to Musommat Thagni’a 


svidenee and it is aleo impossible to diseover : 
where she was working or how ebe happened - 
It may be that the ` 


to sea the oseurrenee, 
witnesses are perfeetly good witnesses whose 
evidense: san be acaep' ed; but it is so 


l ‘sketahily recorded that it is impossible .to 


some to any eonelusion on this point. 
. The next matter ia in * regard to the 
witness Musammat Laro Kumari.. Here the 


_ learned Jodioial Commiesioner sdopted a 


very extraordinary prosedtre, An applica: 
tion was made by the ledy tobe examined 
behind a purda, This is a very ordinary 
request. whiah is made in tbe care of a 
parda-nashin woman and the ysual prosedure 
is for the woman to be brought into Court 
in a ralkt and egean ined by the Judga, If 


. this bad been dere, there wenld bave been 


nothing to be raid although the request was 


_ one whish probably shodld not have been 


granted as she appeare to have been examin- 
ed inthe ordinary way before the Committing 


Magistrate; the learned dJujdisial Commis.- 


sioner,| owever, treated the applieation as one 
for examination on Commission and direated 
Commission to isane to one Mr, Friend 
Pereira, apparently a Magistrate of the First 
Class, In. the Grst plasa, the issue of a 
QCommission for the examination of an 
important witnesr, sush asan eye witness, 
in a serions oriminal trial is a prosedure 
whieh is mush to be depresated and which 
should never be edopted exsept for the most 
eogent reason; yet not orly in this ease 
were there no aogent, reasons but there was 
no application for isene of ‘Commission and 
no reagon at all for the issue of Commission 
| wêr given - Further, no writ of sommission 
appears to have besen issued. and there is 
no return to the Commission. The woman’s 
‘evidenes is merely plased on the resord 
withont eomm ent, Fur these reasons alone 
I would not bea prepared to take her 
statement into consideratior, but there is 
.auother reason why it eanuot be asesoted 
in evidens ; namely, thas she iaentiter of 
the lady dos; not appear to have been put 
on his oath so that there is no oortaiuty 
“that tha woman wko has boen examined is 
Uusimmat Lara. Taara is another matter in 
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eonnestion with Musammat Laro’a ov.denes 
to whieh it is nesessary to refer. Her depcsi- 
tion before the Committing gistrate has 
been putin. There is nothing to show under 
what. sestion this has been done, but presum. 
ably it has been pot in under. seation 282, 
To putin sush evidenss is permissible, but 
it hag been repeatedly laid down and it is 
now settled law that sueh statements should 
not be putin without the attention of the 
witress being drawn to the portion of tbe 
statement whioh it is desired to uve. We 
are informed by the learced Government 
Advocate and by the learned Uounsel for the 
appellant that this practice is not generally 
followed end if this is so I would suggest 
that the attention of the Courts be drawn to 
the matter, 

The last point is the use whioh has been 
made of Nanbak’s statement to the Sub- 
Inspestor. The cub-Inapestor bas put in 
the statemnt and it has been used by the 
learned Judioia!l Commissioner. The proses- 
eution was, under sertuin sirenm-tances, ene 
ti led to examine the Sub-Inspestor as to 
what Nanhak had told him, but the state- 
ment of Nanbak resorded by the Sub Inepes- 
tor eculd not be ey.idence and it is somewhat 
surprising that a Judge of the experieves 
of the learned Judicial Commisaioner shculd 
havo fallen into this error, 

There are other matters in respeet cf 
which the prceedure adopted by the learned 
Judisial Commissoner is open to eritisism 
but the points whieh I have referred to are 
sofficient for the purpose of indisating 
that it is ueesssary that there should 


be a retrial. Tbe learned Counsel for 
the appellant has urged that we ebonld 
acqnit the aesueed and this would, in 


ordinary olrcometanser, T thick be the 
correct sourse to pursue, but in the pesnliar 
gireurbstanees of the present sase I would 
accede tothe prayer of the learned Govern.. 
ment Advyoonte, There is evidenes some of 
whieh has begn so perfunstorily reeorded 
that it is impossible to say whether it is of 
value or pot and there is also evidense 
whieh is not properly on the resord, 

Possibly this may be partly due to the 
fault of ‘toeeproseaution but it is siso: dae to ° 
the fault of the Trial Oourt, “What theg 
value of this evidencos may.be we cannot say 
as not beiag on the resord we sannot 
edusider it, I would, therefore, as | bawa 


1004. 
GOURI NARAIN BARUA Ü, TILBIKKAM OHETRI, 


already, indieated, assede to the request 
of the learned: Government “Advoeate and 
set aside the éonvietion and sentenes and 
direct that the appellant be re tried. 

` Ross, J.—I agres, 

At the request of the learned Govern. 
ment. Advoaato and with the assent of the 
Jearned Oounsel for the appallaut we diress 
that the case, be transferred to Gaya for 


trial by the Sessions Judge of that 
distrist. me 
h 


OALOUTTA HIGH COURT, 
OathiInst Revisiox No 349 or 1921, 
- ‘June 14, 1921, 

Present: —Mr. Justies Newbould and 
Mr. Jnatisa Suhrawardy. 
GOURI N ARAIN BARUA—Accussp-—— 
- PETITIONER 
versus 
TILBIKRAM OHE TR I—-O0MPLAINANT — 

"+ Oepasite PORTY, 

Penal Code (Act XLV of 1860), s. 408—Duty of 
prosecution to establish charge—Truth or falsehood of 
defence immaterial — Accused entitled to acquittal, when 
case for prosecution false. 


Before an accused person can be convicted it ig 
necessary that the Court should be satisfied that 

the charge framed against him has been established, 
' fina case under section 4U#, Indian Penal Code, 
the acgused is charged with beings entrusted, with 
a certain sum of money,and tho prosecution — 
prove how he came by tho: money, they do. not 
establish one of thé first essentials of the offence 
charged, that he was ontrasted with’ thet money ang 
he is entibled -t6 be-acqnitted.. > 
- If the case of the:présecution is false on ‘the 
whole: the’ accused ds entitled to an acquittal 
whether his defence be true or false, 


Syed, Mehammtad „Saadulla, for the Peti. 
tioner, ` 
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GG inde Rule is dirested 
against an order sonvisting the patitionar’ 
of an offence punishable under seetion 406, 
Indian Penal Code, and sentersing him to 
six months’ rigorous.imorisonment and. ar 
fine of 100 rnpeesor in default two months” j 
further rigorous imprisonment. E 

On the findings arrived at by the lower 
Court this sonvietion eannot: be upheld, 
The ease appeara to be one in whish, as 
stated ‘by the learned Additional Sassions 
Judge, both’ parties- have- ‘addused false or 

partly false evidenee. * But before the peti- 
tioner ean be eonvieted it ie neecssary that 
the Court should be satisfied that the sharge- 
framed against -him has been established. 
The ebarge aq finally framed was that, on 
the Sth Desember 1919, being entrusted with 
eertain property Rs. 666 belonging to the 
somplainant he has sommitted eriminal 
breaeh of trust. This sum: of 656 rupees ` 
was money raid for 9 maunds of ghea 
supplied to a eertain buyer. But it ‘is 
found by the lower Appellate Court that it 
has not been proved beyond reasonable 
doubt how the petitioner same by the money. 
If the prossention sould not prove how the 
petitioner eame by the money they did 
not establish one of the firat essentials of the 
offenes eharged, that be was entrusted with 
that money. It appears -that both the 
Oourt of firat instanea and the Appellate 
Court, although they did not believe the sase 
for the prcsesution, have sonvisted the peti- 
tioner besause he has set up a false defenes, 
If the ease of the prosesation is false on 
tbe whole the asonsed is entitled to an asquittal 
whether his defence be true or false. - “e 

We make this Rule absolute and direot that 
the petitioner be aequitted and the fine if paid 
be refunded. The petitioner's ‘bail: ‘bond will 
now be discharged. : arpa dat 

B, N 
Rule made alsolute, 


1 


Jur bal -p a r + 5 1 we . ¢ 
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OALCUTTA HIGH COURT. 
. OUBIMINAL Appaat No, 619 cr 1920, 
° February 8, 1921. 
Present :—Mr. Justise Teunon and 
Mr, Justiss Ghose. . 
ASWINI KUMAR CHATT#RIEH— 
Aoc j82D——APPELLaXT 
versus . 

-EMPEROR, on tin cuePuunt or SANTOSH 
KUMAR DUTT—OCoupnatnant—~ 
RESPONDENT, 

Penal Gode (Act ay of 1860), s. 420-—-Sharp 

prachce— Fraud. ° 


The accused resorted to a trick whereby he obtain- 
ed the possession and use of the complainant’s 
monies and to the injury of the cumplainant 
secured for himself the position of advantage 
properly belonging to the complainant: 

Held, that aharp practice of this sort constituted 
„fraud and made the accused liable to conviction 
under section +40 of the Indian Penal Code. [p. 1008; 
col l; p. 1008, col 2.] 


Babu Manmatha Nath Mukherjee, for the ` 


Appellant. 
Moulvi Syed Mohammad Saadulla, for the 


Crown, 
JUDGMENT, 


TEUNON, J.—This ease arises out of sor ain 
tragsastions in shares, 

‘Phe somplainant is a elerk in the Preaidenoy 
Commissioner’s offise, while ascused is a 
share broker, though not a member of the 
Stook and Share Assosiation. 

On the «5th of May last, there wore, it is 
not disputed, two sontracts between the 
parties, one fur thesale by complaicant of 
#100 Ghusiok and Muslea at Ra. 25 8, and 
one for the pursehase by somplainant, of 200 
Bridge and Bolts. The ease for the som- 
plainant is that the sontraet regarding 
Bridge and Bolts was that the prise was 
Ks, 14 4, while the ease for the appellant 
now is that to Rs, 144 should be added 

“the paid up sapital per share, namely, Rs, 7-8 
or Rs. 21 12in all. 

"In fast, later on in the day the “asoused 
‘bought 2) Beidge and Bolts from ons ‘Sham 
Kishore Khanan at Rs, 12 10 premium ’ that 
is, therefore, at Rs. 20-2. 


. The farther ease for the somplainant was 
thet on the 25th neither he nor the asoused 
_ Knew that . Bridge and Bolts were only 
5 “partly paid up;that when the aesused 
‘dissovered his mistake, the sontrast was 
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eaneelled by mutual eonsent. On th other 
hand the asensed, says that epmplainant re. 
fused to take delivery of the Bridge and 
Bolts beeauee of the fall in pfiee. 

It is nct nesessary for mein the present 
sare definitely to find whether in fast the son- 
traet was sanselled asalleged by the eom- 
plainanf, If it were not saneelled there 
remained a sontrast abont the terma of 
whieh the parties were not agreed, The 
eomplainant’s understanding of the contraet 
is supported by the Okit Exhibit 2, and the 
sontract itself Exhibit 3, also by the quota- 
tions in the HExebhange G.zatta (Exhibits 
H and B) while the Ohit (Exhibit F) now pros 
duecd by the appellant as that obtained from 
the eomplainant when the contrast Exhibit 8 
was delivered, is denied by the eomplainant, 
and when compared with other doauments, 6.g,, 
Exhibit 2 written and signed by the som. 
plainant does not appear in my jadgment to 
be genuire. Having regard to Exhibits 2 and 
41 see no improbability in the eaneellation 
of this sontrast. But if there were no ean» 
sellation, there then remained a disputed 
eontrast whieh neither party eould enforee 
otherwise than by litigation, 


Instead of seeking his remedy in the 
Court, the appellant had resourse to a 
trick, Onthe 3ist of May he indueed the 
complainant to band over to him the sorip 
for the 100 Ghusiek and Musleas on the 
promiee that he would forthwith bring 
to the somplainant the proeeeds of these 
shares (Re, 2,550 lesa Rs 15, the prise 
of stampr, net Re, 2,535) in eash, That 
promise he has never fulfilled and from his 
eonduet asset out in his Pieader’a letter of 
the said 31st of May, (Exhibit G) be never 
intended to fulfil, That tho promise or 
representation was as stated by the som- 
plainant, is placed beyond all doubt by 
Exhibit 1. 

On the 3lat of May the appellant did not 
On 
the'sontrary; by Exhibit Q ke proposes to 
sredit the amount against the sum dus to 
him aseording to himself over the Bridge 
and Bolts, and later by Exhibit K of 2nd 
of June,” he’ fenders the amount less the 
loss substained by him over Bridge and 
Bolts.- Neither of these ectrses isa fulfl- 


“ment of the promise or respresentation on 


the feith of whish on the 3let of May tke 
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somplainant — over’ bo the appellant the 
Mnalea sarip. À NG 

Bat it is atid that the trisk rasortad to 
dosa not amoeant to frand. iaagmush as 
the sum cliimed by the appellant was in 
fast due to him on tha Bridge and Bolts aon» 
trast, Bat-the somplainant denied and still 
denias any liability over the Bridga and 
Bolts contrast. Ia. the absenaa of agrae nant 
or arbitration, the aampiniaant’s — liability, 
if any, tothe. aopallant, can be aseertainsd 
only by litigation.: By the ‘trick resorted 
to, the appollant, while his dispute with the 
somplainant -abill remained unsattled, ob 
tained the possassion aad use of the som- 
plainart’s monies and to the injury of the 
somplainansé secured “for himsslf the position 
of advantage properly belonging to the 

aomplainant. 

Sharp prastise of this sort, in my aan; 
sonstitutes fraud and this appeal will, there- 
fora, be dismissad: ` 

Guoss, J.—Tha aasused in this ease, 
Aawini Kamar Obatterjes, who earriss on 
business ad a shars and stok broker -ion 
Calentta was charged before the (Third 
Presidency Magistrate of Caleatts with hav. 
ing on or abont the 3 st day of May 1920, 
cheated one Santosh Kamar Datt, in respest 
of 100 Gbusisk Muslea Coal diaras valaed at 
Rs. 2,53> by fal-ely representing to him that 
the — would pay eash for tha same 
whish Le never did and thereby having eom- 
mitted an offevee-puaishable under sestion 
420 -of the Indian. Penal Code. 
sonvisted on the 3rd Septembar ast by 


the learned Magistrate under the above - 


sestion and sentensed to be detained till 
_ the rising of the Oourt on that date and - 
to pay a fine of Re, 800 and in defanit.to >` 
undergo rigorous imprisonment for a pericd 
of eix, months. The learned Magistrate 
direeted that out of the fine, when realised,:a 
sum of Rs. 650 should be paid to the som- 
plainant as ‘om pensation, * 

The facts appearing on the — in 
ehrovologioal order, are ase follows: Oa: 
the 2th May 1420, the somplainant,.one 
Santosh Komar Vat, agreed to erell to the: 
esoused 110 shares, in Ghusiok Maslea Coal 
Company .L:d.,, df whieb. he wae the holder,., 
at By. 25 8 per share. 
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Oathe same date rasgo1sible for all losses 
and at the same time heagresd to purahasa rai ts abiva is Braibit Œ, 
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share. Two memoranda, or slips as they 
are called, evidencing the. contraeta ia 
question were exshangsd het ween the parties 
on or about the 2 .th May. These, ara 
Hxhibits 4 & B. Tha eontrasts in aansit 
of the said two transastions are eontainad 
in one dosument, erz, Exhibit 3, The 
parties agreed that the date of 
delivery and payment of anah under both 

‘the -above soutrasta should ba the 23th May. 

At the bima when Exhibit 3 waa handed 
ovar to the eoraplainant, a reeaiot for tha 
‘same was,- ib is alleged, takan from him 
by the asansed, This rbasipi, uate ranaiaauass 

of whieh i} in question, -Henibit F. 

The oomolainant’: alleges that tae arsased 
‘had made a mistake abat ‘the rata in 
reapses of the. sharas -in bbe- -Bangal 
-Beidge and Bolts Limited. and thatthe a rreat 
rate was Rs, 14-4 on asesanti of: preminm 
plas Rs. 7-- ‘on asooaat of paiden eapital 
per share, and that on the assused di-esveriag 
or admitting his mistake on or absas the 
2ith Muy, the eortrastin reapset of these 
sharas waa at tha-reqieat of. the acinsed 
eansalled. Tas eamolaiaant farther: alleges 
that he noted-the fast of ruah canse'lation 
on the bask of E chibit 3, on the 29th 
May-in thease words‘ ‘esanoalled as requasted 
by A. K. Ohatterjee,” The os uplsinant goes 
on to add that on the 3.a6 May, the 
assualt obtainad from him LJO abara: ia the 
Ghasiok’ Maslea Coal Comonoy limited baing: 
Nos, 128.0l to 123230 and a blanak transfer” 
dead on the reoresadtation that he would 
bring Rs, 2,535 being the pries of the shares 
ia eash within a quarter of an hoar, bat 
thas instead of bringing aash the assn3dd 
azused'a letter to bs written to the aam- 
plainant by his Pleader on the samo gata 
asking the eomplaiaant to take daltvary. of 
the 200 shares inthe Benga Bridge and Bolts 


“Limited after paying the di'ferensa between ` 


the prisa of the latter (R3, 4,350) and the price 


- of the shares in the Gausiok Muslea Coal Ooni 


pany Limited whish the assused had obtained 
feom toe -ermplaidant and,stating thas, in 
default of somplianes, the sesused woald 
re ssil the said shaces inthe Banga! Bridge 
and Bsita L mited, at ths- eomalatnant’s risk 
and on- his a3a3105 2d wsald hold him. 
Taga lattor refer. 
It wis immoadi- 


from the asensed 200 shares in the Bengal ately reslisi ts oy tia aamalsiaant’s Pisader 
Bridge and Bolts Limited at Ra 144 per (ese Hchibit 4) aad in ib the complainans 
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emphatieally denied having entered into any ` 
sontrast with the aessaséed for the pirehase 
of 20) shares in Banesl Bridge and Bolts 
Limited at the prise quoted in Hxhibie G, but 
stated: that he had aontrasted with the 
. aeeused for the parehase of Bengal Bridge 
and Bolts shares at Rs. 14 4, per share 
selear or for Rs, 2,850 in all, The oom- 
plainant went on to add that he bad sold 
through the asaused as salf for prinsipal 
100 shares in the Ghusiok ,Muslea Ooal 
Oompany Limited at Rg, 23-8, per ahare olear 
and had handed over the sharas Nos. 128.01 
to 122200 with’the “blank transfer dead 
and @ bill for Rs, 2,535 after dédusting the 
sharges for stamps. The sonplainant stated 
that if the aesused failed to pay the amount 
of the bill or to return the shares to him, 
he would forthwith take criminal prossed- 
ings against the ascused for breash of trust. 
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through his Pleader being Exhibit G* that 


-as the somplainant aid note perform the 


sontrast in respset of the Bingal B -idge 


‘and Bolte shares and as the’prise thereof 


4 


` notiee to the 


was gomg down, the atrecsad after due 
complainant sold the last 


‘ mentioned shares and thereby inearred a loss 


of Rs. 650; thaton the 2nd Juno 1920 the 
esaused forwarded a eheque to the oom- 


- plainant for a sum of Re, 1,885 being the 


4 
4 


differeneo between the prieg of the Gausiek 
Maslea shares (Rs, 2 535) and ths loss on the 


' Bengal Bridge and Blote shares, and that, 


haviog regard to the fact that the aceused 


‘bad himself purchased the Bangal Bridge 


and Bolts shares at Rs, 12-10, plus Rs. 7 8 


per share, it was ridisalous to suggest that 
` the assnaad had offered to sell the samp share 


‘Tne aesused failed tosomply with the aome - 


plainaat’s request and- on the 2ad June the 
present-eomplaint was laid before ths Chief 
Presidency Magistrate. : 

The aase for the defense was that Exhibit 
F was a genuine deaument, it being stated 


- therein that Ra. 7-8 was the paid up oapital ' 


in respest of each ehare in the Bevgal 
Bridge and-Bolts Limited; thatit was well- 


“known ‘to the -eomplainant that the paid. ‘ 
up eapital per share plus the premiùm or - 


less the -diseount had always to be paid 
when shares were purshave:; that ib was 
wholly untrue that thera kad -been any 
sanéellation in reapest of ike sontrast relating 
to the shares-in- question or that the 
aseused had requested the eomplainant to 


“May whieh was tho due date, the sesused 
eatled upon the eomplainant to perform the 
two sontracts referred.to above bnt the latter 


ab Rs. 14-4 inelasive of the paid-up oapital per 
share. 

The learned Magistrate has found that the 
aseused made a mistake about the rate 


` in respest of the Bengal Bridge and Bolts 


shares; that on the complainant’s attention 
being drawn to the matter he refused to pere 


‘ form the ‘sontraes in respset of these shares, 


and that the eontrast was therenpon eancelled; 
that the transaetion in respest of the Gansiak 
shares was separate and distinest from 
Maslea the transaction in respeot of the Beogal 
Bridge and Boles snares; thatthe asensed 


‘had no right to detain tho sale-proceeds 
` of the Gnusiok Muslea shares and set off 


the loss in respest of the Bangal Bridge 


‘and Bolts shares against the same, and 


‘- that hè dishonestly made the complainant 
` deliver the Ghusisk Muslea shares to him, 
saftec] the said osontrast; that on the 28 h ` 


made excuses end put off the performanie ` 


‘of the sontrasts till the 3/ss May; that on 
the last mentioned date, the assased obtained 
defivery of the sharesin the Ghusiek Ma-lea 
Coal Con apy Lim‘ted, from the eypriginant: 


: tha mere 


-OË sourse, if the finding of the learned 
Magistrate about the seancellstion of the 
eontrast relating to the Baugal Bridge and 
Boits shares is correst, then tan acsused 
was elearly guilty of sn offense punish- 
able under sestion 420, Indian Ponal, Code, 


and nothing more nesd be said about the 
1 An mah éehend tha Ou? ki 


. Thera was °no such eommunioatiop. 


i aside the question whether that 
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put ethe fast on reaord in some sommuni- 
aabion or other addressed to the asaased, 


At any 
rate, seeing. that he wasalivs to the ne- 


5 eassity of there being sama resord of tha 
_eansallation oae would have expseted that 
the eomplainant woald hava got tho aosua» 
“ed to ngrana to some sush endorsement s3 
. appears on the bask of Exhibit 3 
. story was trua, 
- ant from the sompiainant’s 
namely that the rate mentioned in 


3, if bis 
This was spoaially importe 
point of view, 
ret- 
pest of the Bangsl Bridge and Balts shares 
was an inelusive rate and that the word 
‘sleac’ in Exhibits 2 &E did nob mean 
slear of brokerage as eontended for on 


behalf of the assased, Ia ‚passing, it may 


ba motissd that the word ‘alsar’ doss not 


_sppear in E chibit 3. Bat there was indead 


no reason whatsoever why the aesused 


should request the somplainant to sanoel 
_ the soutraet in question. 


The aesonsed, it 
is trae, denied that Exhibit F bora his 


signature, Exhibit F is a raseipt, purported 


to have been granted by the complainant 


"At the time when Hchibi¢ 3 was delivered 
_to him and it contained a referense to the 
_ fast that the paid-up eavital per bare in 


the Bengal Bridge and Bolts Limited was 
Rs. 7-8. The complainant admitted in his 
eross examination that the aesused had 
obtained a “cit from him when he de: 
livered the contrast to him; but leaving 
chit was 
Exhibit F or not, there cannot be any 
doubt on the admission of the somplaia- 
ant in his crose-examination that if was 
him that 


well-known to ‘the paid up 


_ amount of a share plus the premium or: leas 


the diseount had to be paid when shares 
were purebased. No doubt, it may be asid 
that tbe complainant did net koow that 


“tha shares in question had been partly 


pail up, but, however that may be, I find 


“it difienlt to aseept as true the somplain- 


ant’s account of the aanaollation of the 
Sakat ATR: eae 
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in raspest of the Bangal Brilge and Bolta 
shares, while it was to tha interest of the 
assn3zed, as ha had himself purchased the — 
requisite number cf these shares from’an- ` 
other person on the 25th May (saa Exhibit 
N) for tha purpose of giving delivery to 
the osmplainant, that the somplainant should ` 
somehow or other ba made to perform the 
eontrast or in the altarnativa should ba 


‘made to euffer the loss on thosa shares 


by reason of the market havieg g3ne 
dawn, How was this to ba done? Aosord- 


iag to bith partie», the sanbrass in rex. 
post of the *Gansiek Maslea shares was 
subsisting; bat the eonplainant, in the 


evonts wiftehehad happaaed, was unwilling 
to part with them, ezsept forcash, Toa 
assusod, therefore, falsely raprasented tə 
tha. somolataant that he would being sash 
in exshaugs for the Giusiak M islas sharaa 
and thereby induoad tho eomolainant to 
hand over the Ghusiek Muslea shares to 
the assused. Having got possssiion of these 
shares, the saesused prosesiel to distaste 
his term; through his Pisaiee to tha eom- 


-plainant (Echibit G). It is asgued, howsvear, 


on behalf of the aesused that inasmash 
as the somoplainant was bound to giva 
delivery of the Ghusick Muslea shares, no 
offense had babu sommitted by the acsuzed 
in getting possession of these shares 
by ‘means of a trisk. [ am unable to 
asseda to this eonteation, Tae aseused’s 
proper eourse was to pat the matter ina 
Oourt of law, bat instead of doing that ha 
had resourse to a triskery. 
the assnsed was dishonest and frandalsat 
and, in my opinion, he was guilty of, an 
offense panishable undar saction 420, In lian 
Penal Code. Lam, therefore, of opinio i that 
this appeal fails and should be difnisssd, 
See Queen- Empress v, Sri Churn Ohungo (L). 

B. N. $ - 
Appeal dismissed 


(1) 22 0. 1017 (F. B.*; 1] Ind, Dee. (x. s.) 676, 


—— 
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Accounts, suit for, against agent ~ Claim for period 
before death of princtpal—Iimitation—-Contract Act 
(IX of 1872), s. 201—Limitation Act (IX of 1905), 
Sch. i; Ari, 89. 

An agency is terminated by either the principal 
or agènt dying, anda suit for accounts against the 
agent’ for the period during which he apted as agent 
under his deceased principal must be brought 
within three years ofthe death, as laid down in 
Article 89 of the Linritation, Act. SARASHIBALA 
Dassı v. OHOONI Lan Guoss, 260. W. N. 320 219 


Acqulescene, what amounts top es 

For a defence of acquiescence to be successful, it 
is necessery that the defendant should have acted 
in good faith, believing that he hada valid right 
to:do the act sin question and thatthe plaintiff, 
knowing that the defendant was under this mis- 
taken belief, should have abstained fram doing any- 
thing to prevent his spending money in doing that 
ach, © O Jacannate v. Din MUHAMMAD, 8 O. L. J. 
474 705 


Acts—General. 
Act 18568—XV. See Hinnu Wipnow’s REMARRIAGE 


Aot, 
1860—XLY. See PENAL OODE, 
1661] —V, See Ponice Act. 


1861—XVi, See Stace OARRIAGES Act, 
J866-—XX, See BEGISTRATION ACT, 
1867 —III. See Posnic GAMBLING Act, 
1870—VII. See Court FEES Act, 
1871—XXITI. See Pensions Act, 
1872—I, See Evipence Act. 

1872—-IX. See CONTRACT Act, 
1878—X. See OATHS ACT. 

1877—1. See Specivic Retier Act, 
1877—XV. See LIMITATION Act, 
1878—-XI. See ARMS Act. 
1879—XVITI. See LEGAL Practitioners Act. 


ANANA 


k 


LLH 


1881—Y. See FROBATE AND ADMINISTRATION 
ACT, 

1881—XXVI. See NEGOTIABLE INSTRUMENTS 
Act, 


— 1882 — IV, See TRANSFER oF PROPERTY AOT 

— 1882—YV. See EASEMENTS Act, 

— J8S87—IX. See PROVINCIAL SMALL Oavse 
Courts ACT. 


—— 1890—IX. 


ANIMALS Act, 
— 1894—I. See LAND Acquistion Act. 
— 1897 - VIII. See REFORMATORY Scuoons Act, 
— 1898—V. See Criminat Procupurz CODE, 
-— = 1899—II, See Stamp Act. 
— 1899—IX, See ARBITRATION Act, 
1993— VII, See Works or Devunce Act, 
1907— 111: See PROVINCIAL INSOLVENCY Act 
1908—V. See OCrvit Procepurs CODE, 
- 1908—IX, See Linrration Act, 


= 
— — 
— 
— 


Acts—General—concld. 


Act 1908—-XVI. See REGISTRATION Act, 
moe 1909 III. See — Towns INSOLVENCY 
OT, 
1912—IV. See Lunacy Act, 

1913—-VII. See COMPANIES Act. 

1914—VITI. See Motor Venicres Acrt, 

1920—V. See PROVINCIAL Ingonvency Act. 

1920—XXVI_ Seé LIMITATION AND Cope or Givin 

PROCEDURE AMENDMENT ACT. 

1921—X VI. A Prenat Oone (AMENDMENT) 

OT. 


Acts—Bengal. 


1847—-IX, : See BENGAL ALLUVION 
Dinovion Act. 

1859--~X. See Bencan RENT Act, 

1876—Vil. See LAND REGISTRATION Act, 

1880—-[X. See Oxss Act. 

1884—~-ITI. See BENGAL MUNICIPAL Act. 

1885—III. See BENGAL LOCAL Sene.Govern. 
MENT Act, 

1885-—-VITI. See BENGAL Tenancy Act. 

1895—T. See Posuic DEMANDS Recovery ACT,’ 

1897-——-V. See Bstatres PARTITION Aor. 

1907—-I, See ae TENANCY (AMENDMENT) 

ct. 
1920-—-IJI. See UALCUTTA RENT Acr, 


Acts—Bihar and Orissa. 


1876——VI. See Cuota Nagpur ENcuMBERED 
Estates Act, 
1908——-VI. See UHOTA Nagpur TENANCY Act, 


Acts—Bombay. 
1879—XVIL. See DEKKHAN AGRICULTURISTS' 
RELIEF Act, 
1918—-IT, See BoMBAY Rent (WAR RESTRIC 
TIONS) ACT, 
Acts—-Burma. 


1898- XIIL. See BURMA Laws Act. 
1900—VI, See Lower BURMA Courts Act. 


Acts--C. P. 


ISGLAXVIII. See O. P. LAND REVENUE Act. 
18958 -XI. See ©. P. Tenancy Act. 
18-9—-XXI1Y. See C. P. Count or Warns Act, 
1903--X VI. «See O; P. MUNICIPAL Act, 


Acts—Nadras. 


6 
1858111, See MADRAS Cirry Ponice Act. 
1895-—lITs See MADRAS HEREDITARY VILLAGE 
Orrices Act. 
1920—II. See Mapras VILLAGE Courrs ÅCT. 


" Acts—Punjab. i 


1887—XVL.- See PUNJAB Tenancy Act. 
1887--X VII. See PUNJAB LAND REVENUE Act, 
1904--1, See PUNJAB Loans Lisuration Act, . 


AND 


1016 
Acts—U. P. 


I869 -I. See OUDH ESTATES Act. , 
1873-—XVIIT. SeeN W P. Rene AC, 
1876—eX VIII. See Oupa Laws Act, 
1881-2511. See AGRA RENT Act. 
1886——XXII. See OupH Rent Act, 
1901—-IT. See Acga Tenancy Act, 
1910—IV. See U. P. Excisu Act. 
1912-—-1V. See U. P. Court or Warps Acr. 
1916—11, See U. P. MUNICIPALITIES Acæ. 


Ordinances. 


Ord, 1921—III. See MARTIAL Law (SUPPLEMENT- 
ARY) ORDINANCE. 


Regulations. 


Reg. 1819—-Vill. See PATNI REGULATION. 

w 1522—X[, See BENGAL GOVERNMENT INDEM- 

‘ sity REGULATION. 

See BENGAL Lanp REVENUE 
SETTLEMBNT REGULATION. 

See AJMERE-MERWARA REGULA- 


Act 


LETT 


— 1625 1x. 


TION.. 
—— 1886 I. See Assam LAND AND REVENUE 
REGULATION 


Admission of party—Presumption. 

What a party himself admits to be true may reason- 
ably be presumed to be so and until the presump- 
tion is rebutted the fact admitted must be taken to 
bo established. O GHULAM Sarwar KHAN v. 
MUHAMMAD Aut Kuan, 8 0, L. J. 609 288 


Adverse possession by co-owner—Acquies- 
cence, effect of. 
.- Every case of an. adverse possession by a co- 
shearer must be considered on its own facts, and 
the principle that the possession of one co-sharer 
is, in law, the possession of all, should not be pressed 
too far. : 
e ‘Where the co-owners, who are mere cousins by 
marriage, succeed to a certain property, and one of 
them ocoupies more than his share, under circum- 
stances which do not suggest in any way that he is 
doing soon behalf of the other, or in any other 
“way than wrongfnlly, it cannot be said that he does 
not really oust adversely the other co-sharer from 
‘the portion so occupied, ' o. 
There are cases ,in which consent to usurpation 1s 
not inconsistent with its becoming adverse, as for 
jnstance, where a person consents to usurpation not 
thinking it worthwhile to interfere. A MUSTAFA 
Kuan v., DULARI, o U., P. la R. yA. 5 -75 
——— by trespasser——Land submerged during part 
of year—-Constructive possession—Presumption. 
. A. trespasser does not acquire any right by 
adverse possession in respect of a land which is 
subject to submergence for a part of every year, 
No presumption either of .constyuctive possession on 
account of previous actual possession or on account 
of contiguity of the land witle other land in actual 
possession of the trespasser caf be made in his 


- favour. BACHCHA SINGH v. CUANDRES SINGH, 
80. L. J. 50. 7694 
— - Landlord * and tenant — Non-payment 


of rent— Abandonment of possession — Constructive 
possesston— Trespasser—hevenu€ Records, entries in— 
Presumption. i | 
Where a person is entered as a tenant in the 
Boyvenud Records in respect of a plob of land, the 
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mere fact that he has not paid any rent in respect 
of the plot cannot clothe him with any higher posi 
tion than that which is given to him by those, 
entries. If liability for the payment of rént is 
fixed on such person by the entries, the non- 
enforcement of that liability on the partof the 
landlord and the non-compliance of the same ob- 


ligation on the part of the tenant do not make” 


the latter the owner of the plot in dispute. 

` Limitation does not continue to run against the 
rightful owner, of land after an intruder has re- 
linquished possession without acquiring titie under 
the Act, Possession so abandoned - leaves the 
rightful ownér in the same position in all respects 
as he was before the intrusion took place. The 
Act applies not to want of possession by the plaint- 
iff, but to cases where he has been out of, and 
another in, possession forthe prescribed time, 

Asa genaral rule, possession of part is. in law. 
possession of the whole if the whole is otherwise 
vacant; but constructive possession of this kind can 
only be presumed when there is a claim based upon 
title. Possession by a trespasser is confined to the 
land actually occupied by him. 

In thé absence of any evidence to the contrary, 
the entries in the revenue papers must bo deemed 
to be correct. O Durga v Ram PADARATH, -8 O 5 
J. 495 
Agra Rent Act (XII of. 1881), S. 9— 

Succession—Sharimg in cultivation~Hindu Law— 
_ Reversioners. ip 

Where succession to the estate of an occupancy 
tenant opened out prior tothe passing of the Agra 
Tenancy Act, the succession is ‘governed by- the 


Agra Rent Act, XII of 1881, and not by-the ` 


ordinary rule of Hindu Law, and a collateral can 
only inherit .if he was joint in cultivation with the 
deceased tenant. A Becau SINGH v. BAGDEO SINGH, 
204 L.J. 165;.4U P, L. R. (A.} 12 507 
Agra Tenancy Act (lof ISOI),S. 22 

—Occupancy holding—Succession—- Widow succeed- 

ing to her husband in 1868—~]Vidow’s death after 

1901—Succession, how governed——Bengal Rent Act 

(X oe 8. 6—N, W. P., Rent Act (XVIII of 

1878). 

The right of an occupancy tenant was created for 
the first time by the provisions of section 6 of 
Act X of 1859 and that right was neither transfer- 
abl nor heritable, - Until the passing of Act XVIIL 
of 1873 there was no rule of succession pfovided 
for occupancy holdings and succession was gdvern- 
ed by custom which varied in different{,villages, 

One N, an occupancy tenant, died about 1865 On 
his death his widow entered into possession of the 
occupancy holding. In 1893 the widow made a 
gift of the property tothe defendaut The widow 
died ih 19 5 and the plaintiffs, her reversioners, sued 
for possession : 

Held, that as the widow was bermitted to continue 
cultivation of the holding after her husband’s death, 
she acquired in her own right after twelve years the 
right ofan occupancy texant and that, consequent- 
ly, succession- was governed by section 22 of the 
Agra Tenancy Act, 1901, and that as the plaintiffs 
did not share in the cultivation at the wicow’s 
death they could not succeed. A MANPAL- SINGH v. 
Has Parras Bixen, 20 A. Le J. 181 6 
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S. 158—Rent-free grant in favour of “dol 

— Priest, whether grantee—‘Successor to original 
* grantee,” meaning of—Apperl —New: point— Mis- 

constryction of document. 

In case of a rent-free grant of land in favour 
pf an idol worshipped in a shrine the par- 
ticular priest who for the time being may be in 
charge as manager of the affairs of the temple in 
question, or of the worship of the idol as conducted 
therein cannot be regarded as himegelf the grantee 
within the meaning of section 158-¢of Act II of 
1901; nor can any priest who from time to time 
may succeed to the office be treated as a successor 
to the original graniee within the meaning of that 
section. j 

In order to maintain in second appeal or in & 
Letters Patent appeal in a rent-free grant case 
that the use of the word “shankalap” as a descrip- 
tion of the nature of the grant inyolves a transfer 
of proprietary rights in the land it is incumbent 
on the person raising it to plead, and to show 
from the record, that documentary evidence es- 
tablishing his contention of fact has either been 
disregarded by the tourt of first appeal or mis- 
interpreted. A MATHURA PRASAD v. RAMESHWAR, 19 
A. L. J. 964 371 
Sı 164—Suit for profits—Jurisdiction, 

exclusive —Civil Procedure Code (Act V of 1903), 

s. 11—Bes judicata. 
` K. purchased from B. on 26th April 1915 a share 
in a village. After the sale, B. sued G. for pro- 
fits for Rabi 1322 and Kharif 1823 F and got a 
decree. G. had already paid K. sums of money 
alleged to be equivalent to the above profits. G. 
sued XK. for refund of the above, with costs, 
etc. The dispute was referred to arbitration and 
by an award the suit was decreed for Ks, 860. K. 
then sued G. to recover his profits for the 
above period and also for 1329 F. d. resistel 
the suit on the ground of res judicata and 
estoppel. The First Court decreed the suit, 
holding that the question of profits could not be 








e and was notin issue in the civil suit, and so sec- 


tion 11, Civil Procedure Code, could not bar the 
suit, the lower Appellate Court held against K. 
K. ‘appealed tothe High Court : 

Held, that K, being a recorded co-sharer, was 
entitled to sue for profits and that the suit ewas 
exclustvely triable by the Revenue Court and 
thate G. was not entitled to defeat the suit 
in limine by producing in evidence the decree 
of a Civil Court in which K was held liable to 
pay a certain sum of money to G. as several 
matters involved in the present suit were not there 
in issue inthe previous one. A Kusa BIHARI LAL 
Ve GHANSHAM Das, 4 U.P. L.R. (A) 8 


S. 164-<-Suit for profits—Lambardar— 
‘Negligence—Non-realization of decree, effect of— 
Interest, proper rate. 

Where a Lambardar makes collections to the 
extent of 76 per cent, of the gross -rental, and 
< for the rest brings suits and obtains "decrees against 
defaulting tenants, he acts like a prudent Lambar- 
dar, and the fnere fact that some of the decrees 
cannot be realised, cannot constitute negligence 


on- his part, and in guch a case the cq-sharers are 
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entitled to their shares on the basis of actual 
6 


collections. 
Ina suit for profits interest at 12 per cent. is a 


proper rate to be alluwed and it shoul@ run up to 


. ihe date of realisation, A Ram UTANDRA es v. 


RKIRPA DEVI 
man .. Sa [67—Two rival Zemindars—One fraudu- 


lently entering other's name as sub-tenant, obtaining 

ex parte decree for rent and suing for ejectment— 

Revenue Court, if has jurisdiction—Civil Court, if 

bound by decree, 

One of two rival Zemindars frandulently 
entered the other Zemindar’s name as sub-tenant, 
obtained an ew parte decree for arrears of 
rent from the Revenue Court and then sued for 
ejectment. The other Zemindar raised the defence 
of proprietary possession, and was thereupon 
directed to bring his suit within three months in 
a Civil Court. In the Civil Court, he asked for 
a declaration of his proprietary title. It was 
alleged that the suit was barred by ves judicata and 
also by limitation as it was brought more than six 
years after the entry of the plaintifi’s name as sub- 
tenant: 

Held, that the suit was not barred by res judicata 
as the Revenue Court was not competent to 
decide this case, that a fresh canse of action arose 
when the decree forrent was obtained and that 
that decree was not binding on the Civil Court and 
could not operate as estoppel against the plaintiff. 

A claim for a declaration of title by an alleged 
owner cannot. be brought within section 167 of 
Agra Tenancy Act. 

A Civil Court, in such a case, is not bound by 
any findings arrived at in the Revenue Court. It is 
entitled to take an independent view of its own, 
having regard to all the circumstances of the case. 
A RAM Duan UPADHIA v. BABU Lar UPADHIA, 3 U. 
P. L. R, A.) 2l IOI 
S. L 77— Ciril Procedure Code (dct V of 

1998), s. l44—Rostitution—-“Court of first instance,” 

meaning of—Order of Revenue Court refusing restitu- 

tion—Appeal, maintainability of. 

In a suit under the Agra Tenancy Act the “Qourt 
of first instance” referred to in section 144, Civil Pro- 
cedure - ode, is the tevenue Court which heard the 
suit and not the Civil Court which heard the 
appeal from the order of the Revenue vourt. 

An application for restitution ina suit for eject- 
ment under the Agra Tenancy Act on the reversal 
of the decree for ejectment by the Civil Oonrt on 
appeal must be made tothe Revenue Court which 
tried the suit and not to the Oivil Court. 

An ordér of a Revenue Court refusing to direot 
restitution is not a decree and is not appealable to 
the Civil Court. A Kasar Prasan SINGH v. Bat. 
BHADDAR SINGH, 20%A. L. J. 133 798 
S. 202— Ejectment, suit for—Delendants 

holding as tenawts “of a person in possession of the 

holding from the plaintif’ ——Procedure, 

In a suit fof ejectment by the plaintif as the 
proprietor of the plots in dispute, il was pleaded 
that the defendants were only the sub-tenants of a 
third person whoewas the ex-proprietary tenant of 
the plots and that the plaintiff was entitled to get 
rent from that third person and had no right tq 
eject the defendants ; ° gih; 
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Held, that inasmuch as the defendants pleaded 
that they held the plot in suit as tenants of a 
person in possession of the holding from the plaint- 
iff the pr8visions of section 202 of the Agra 


Tenancy Act applied te the case and the procedure. 


there laid down ought to be followed, 
HAMMAD YAKUB v. BECHU AUIR 251 


‘Agreement, terms of—Loan—Document in- 
admissible in evidence Lender, when can fall back 
and sue upon loan itselj—Consideration, failure of 
Where the terms of an agreement can be dis- 

tinguished from the fact that an agreement was 

cometo and such fact is itself also in issue, the 

Court can allow the fact to be proved and even the 

document to be used in evidence for collateral pur- 

poses. 

The question whether a loan was given and taken 
‘can in certain cases, such as those of collateral 
securities, be distinguished from the question of the 
terms of the loan and of itsre-payment, Where if 
can be so distinguished, if the document embodying 
the terms is inadmissible, the lender may fall back 
and sue upon the loan itself and prove it by other 
evidence, as an implied contract to re-pay money 
arises from the fact that the money was lent, 

The basis of such an actionis not the document, 
bút the doctrine of equity that a person who 
has received a sum of money from another for a 
consideration which hag wholly failed should return 
the money to the payer. 

The defendant asked the plaintiff to lend him 
Es. 400, The latter agreed to pay Rs. 200 at once and 
half later, ‘On payment of Rs. 200 the defendant 
executed in favour of the plaintiff a document for 
‘Rs. 400 and stamped if with one anna stamp. Out 
of the remaining Rs, 200, Rs. 30 ouly were paid to 
the defendant some days later. ‘The plaintiff sued 
the defendant for recovery of Rs. 230 which he had 
lent, The document was held to be inadmissible in 
evidence for want of stamp: 

Held, that, as the giving of the loan of Rs 230 and 
the agreement to lend Ks 400 and its terms as 
embodied in the inadmissible document were dis- 
tinguishable, notwithstanding the fact that the do- 
cument itself was excluded from evidence and 
could not be acted upon, the plaintiff was entitled to 
fall back upon the sums actually lent to the defend- 
ant and to sue and to prove that they were lent and 
dbtain a decree in respect of thom. S NARAINDAS 

" yi JassomaL, 158. L, R, 135 


Aimere-Nerwara : Regulation (IH 
of 1877), Ch. li, -SS, Gy, ‘9-—Pre.emption 
© —Bale— Muhammadan Law-—Transfer of Property 
Act (IV of 1882), s 54, applicability of. ' 
.Jn deciding whether a right to gue for pre-emption 
has arisen in Ajmere-Merwara, the definition of sale 
contemplated in Muhammadan Lew in accordance 
with the ruling in Begam v. Muhammad Yakub 
where there has’*been no registered sale-deed, 
should be followed, inasmuch “as section 9 of the 
Ajmere-Merwara Regulation provides thata right 
of pre-emption arises in certain cages.*in respect of 
property to be sold, not necessarily property which 
Has been sold already. A Ram Sucu v, Mas, L. H. 
O’Nzat, 20 A, Led. 59 i 103 


A Mo- 


INDIAN OASES, 


[1922 


Alluvial lantd—-Suit for possession-=Re-formation 
in situ of rermanently settled estate~-Thak and Survey 
maps, state of things described in, evidentiary value 
of —Burden of proof—Quinquennial papers, Hakikat 
Chauhaddi-zapers and hand-sketches draun an theif 
basis, evidentiary value of—Miscalculation, or mise 
statement in returns, if can defeat title to estate—Ad- 
verse possession of wastelands, nature of —Dispossession 
of trespasser by vis . major of floods—Construc- 
tive possession of true owner—Revenue sale—Ad- 
verse possession against purchaser, when commences 
to run-——Suit to recover possession. by plaintiff who 
became entitled to possession on determination of 
limited estate—Limitation Act (IX of 1808), Sch. I, 
Arts. 140, 142, 144, 

It cannot Be presumed asa matter.of law that 
the state of things destribed in the thak and Survey 
maps existed’et the time of ghe Permanent Settle. 
ment. The question, What lands were included in 
the Permanent Settlement, is a queation of fact 
and not of-lay, which may or may not be satis. 
factorily proved by subsequent Survey maps, . The 
onus of proving that atiy particular lands were 
included in the Permanent Settlement of 1793 is on 
those who affirm that such was thé case, and the 
burden of proof is not necessarily shifted by the 
production of, the thak and Survey maps showing 
that specific lands are included in a particular 


estate. The thak and Survey maps are valuable . 


evidence of the state of things at the time they 
were made, but it does not follow that they show 


` conclusively what was the state of things at the 


time of the Permanent Settlement, i 
The quinguennial papers prepared by the Revenne 

Authorities under the provisions of Regulation 

XLVII of 1793 are admissible in evidence. 

The Hakikat Chauhaddi Bandi papers are boundary 
papers prepared by the owners of the ‘estates and 
snbmitted to Government. 

Reliance can be placed upon hand-sketches drawn 
by the parties on the basis of the information 
derivable from the quinquennial papers and the 
Hakikat Chauhaddi papers. 

Importance cannot be attached to the areas of 
the Mouzas as mentioned in the . quinquennial 
papers, If, in fact, the boundaries are proved to 
include an area far greater than that referred to 
in the returns, such miscalculation or misrepte- 
sentation cannot defeat the title to the estate. 

The nature of the possession required in an 
adverse possessor of waste lands sufficient tp take 
the title out of the true owner, is that it must be 
adequate in continuity, in publicity, and in extent 
of area : 

No rational distinction can be drawn between 
cases where re-formed land is after a few years 
again submerged by the flood fora time, and cases 
where the re-flooding is seasonal and occurs fer 
several months in each year, e 

On the dispossession of a trespasser by the vis 
major of floods, the constructive possession of 
the land is in the true owner, in other words, the 
land after submersion kecomes derelict, and so 


long as it remains submerged, no title can be meče 


against the trus’owner 


. In a sale held under Act XI of 38F9 what is 


sold is not the interest of the defaulting owner 
which is determined on tke failure to pay the’ 
Goyernment assessment but the interest of the’ 
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Grown subject to the payment of the Government 
assessment, and, therefore, the period of limitation 
for adverse possession against the purchaser at such 
.2 sale only commences to run from the date of the 
sale, 

A suit to recover possession ofajland from a 
trespasser by the plaintiff who became entitled to 
possession only after the determination of a 
limited or particular estate held by another, whatever 
its precise nature might have been, and when that 
estate did not fallinto possession until the death 
of the holder of the limited estate, is governed by 
Article 140 of Schedule I to tbe Limitation Act. 
In such a case Article 142 cannot apply where the 
plaintiff was never in fact dispossessed; nor can Arti. 
cle 144 apply, as Possession of a trespasser cannot be 
deemed adverse against a person not entitled 
to be in possession at that time. § SECRETARY oF 
STATE FOR INDIA v. WAZED ALI” "KHAN Pann, 34 O. 
L. J. 141 86 
Appeal (Civil—Appeliant’s duty to show judg- 

ment appealed from is wrong, 

In appeals the burden of showing that the judg- 
ment appealed from is wrong lies upon the appel- 
lant. If all he can show is nicely balanced calcula- 
tions which lead to the equal possibility of the 
judgment on either the one side or the other being 
right, he‘has not succeeded. 'P C NABAKISHORE v, 
UPENDRAKISHORE, $0 A. L. J. 22; (1922) M, W N. 5; 
26 0,-W. N, 422; 86 C. L J. 116; 42 M. L. J. 258; 24 
Bom. L. R. 346; 16 L, W. 417; 80 M, L, T. 284; 3 P, 
L. T. 341 305 


yo W. 








Appellate Court, duty of, in reversing 
judgment of first Court, ' 

In reversing the judgment ofa first Court an 
Appellate Court should take into consideration the 
evidence relied upon by the Court of first instance. 
C Monamuep Nera Hug ~v. Baxsv — 








Bench cases-—Parties, position of— 
Evidence, which, to be referred to—Printing + of 
record, 

‘In appeals triable by a Bench, if either party 

desires to make use of any evidence in support of 

his argument, whether for the purpose of support- 


“ing the judgment of the lower Court or attacking 


it, itis incumbent on him to get it printed. If he 
omits to do so in the expectation that his dpponent 
wil be kind enough to get it printed for him, he 
yung the risk of his opponent disappointing his 
expectation, O MUMTAZ-UN-NISA Becam 0, WAZIR 
ABI, 80, L. J. 569 








308 

Burden of proof—Relief, different, 
avhether can be given. 

“In an appeal it ia for the appellant to clearly 
establish that the judgment under appeal is wrong. 
* Where a plaintiff sues for certain land on the 
basis of a survey map, though a reference is made 
to a thak map in plaint as well as in issues, and 
fails, he cannot, in appeal, claim that he should be 
given a decree for the land to which he may be found 
entitled on the basis of the thak map. © Taramonr 
v, Gorat Das is 








Pleadings ~~ Point of limitation 
cannot be raised for first time in second appeal. 
A High Court in second appeal cannot enter into 
the question whether the plaintiff’s suit was barred 
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9 
by limitation or nob unless the point was taken 
before the lower Courts. C HARI CHARAN v. 


JITENDRA NATH 
, Sammary dismissal of —Judgment, 
See Civin Procepure Cope, O. XLI, R 4 479 
, Prat, matter abandoned in — Second 
appeal, matter if can be taken in. 
A matter abandoned in first appeal cannot he 
allowed to be re-agitated in second appeal. O 
MAHADEO TEWARI v, BITLA BAKHSH SINGH, 8 O. b. J. 


660 408 


; (second }—Evidence offered on one side 

or other, whether question of law. 

The question of whether any evidence has been 
offered on one side or the other is essentially a qaes- 
tion of law. O Gaunam Sarwar Kuan v, MUHAM- 
MAD Att KHAN, 80. L. J. 603 398 


Finding of fact. 

A finding that certain land is a graveyard is one 
of fact, and cannot be challenged in second appeal. 
La JAI GOPAL v MUHAMMAD ‘BAKHSH 647 
Finding of fact—Huvidence ignored 

—High Court, power of, to interfere 
_ Where a finding of fact is arrived at upon no 
evidence, the finding is liable to be set aside in 
second appeal. 

A finding of fact to be binding on a Cours 
of second appeal must be a judicial decision reached 
on a consideration of the whole of the evidence, 
and where it appears that all the available eyi- 
dence has not been considered, a High Court will 
interfere and should interfere in second appeal. hu 
Firm Mansa Rawu-Gorpoan Das vw. Fira MANGAL 
Sarn-Donr OHAND 497 
Findings of fact--Judgment of lower 

Appellate Court—Hindu Law—Separation. 

16 is not necessary fora Court of first appeal 
to refer in detail to every piece of evidence on 
the record. So long as ‘its judgment leaves no 
doubt that all the available evidence has been given 
due weight to, its findings on questions of fact 
cannot be attackedin second appeal. 

Whether or not there has been a separation of a 
joint Hindu family is a question of fact. L Natav 
SHAH t, HAVELI SHAH 475 
Issue dependent on juets cannot ba 

raised for first time- 

lt is not open to an appellant to raise, for the 
first time in second appeal, an issue which wonld 
depend upon a finding of fact. © Hripay Narg 
MONDAL v. TALA BEWA 706 
— Limitation, plea of —Question of law, 

An objection that an appeal presented io the 
lower Appellatg Court was barred by time can be 
taken in second appeal. L NIGAHIA HAM v. Baacy 
MAL y 
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Oral evidence, weight of, whether 

matter for gecond appeal. , 

The weight to be attached to oral evidence is not a 
matter for second appeal. O BRUDHAR SINGH v. 
BaikHan Sineu, 8 O. L. J. 629 - 370 

— — Pleadings-—-New pcint, when not 
allowed, : 

A new point should not be gllowed to be taken 
for the first time in second appealin the High Court 
when there is no evidence on the record and no 


— —— 
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finding to support it. Pat CANDRA Monan DUTTA 
v. SASI Bana DAsp (1922) Par.c9; 4 U, P, L, R. (Par) 
7 . 





iin 





Questions not to be allowed to be 
raised, 

The question of sufficiency or insufficiency of an 
amount tendered for the redemption of a mortgage 
cannot for the first time be gone into in a second 
appeal when it cannot be decided without going into 
evidence. 

A mortgagor should, after tender, keep the money 


ready for payment but the question whether the ` 


money was kept ready or not involves a considera- 
tion of the evidence and cannot be allowed to be 


raised for the first time ina second appeal, Pat 
Jac Sanu v, Ram SAKRI KUER, (1922) Par, 68; 3 P, 
L. T. 882 656 


Appellant, duty of—Translation of documents. 

In an appeal whose value does not exceed Rs. £0 
it is the duty ofthe appellant under the rules to 
provide translations of documents upon which he 
wishes to rely and if he does not provide he cannot 
refer to then. 
(1922) Paz. 33 
Approver—Corroboration—Confession of co-accus- 
' ed, 

In cases where a large number of parsons have 
been arrested by the Police and confessions are 
obtained one after the other, it is likely enough 
that those confessions should agree with each 
other, and each man would ba likely to name as 
far as possible “those persons who have already 
been named in the previous confessions. The fact 
of any particular person’ having been named in the 
confessions of more than one of the co-accused 
cannot, therefore, be regarded as sufficiently reliable 
corroboration of the statement of the approver In 
such a case, each person accused is entitled to 
claim that as against him the statement of the 
approver shall be corroborated by some reliable evi- 
dence. L LALA v. Emperor, 8 P. W, R. 1922 Cr; 
23 OR. L. J. 168 622 


Arbitration—Awvard when binding, 

Before a party can be held bound by an award, 
ib must be shown that it was a valid award and 
that all the requirements of the law with respect 
to the appoincment of an arbitrator and with 
regard to the actual reference to arbitration, had 
been duly fulfilled. The proceedings of the arbi- 
trators must also be above board, and it must be 
shown that they had given fall opportunities to 
both parties to appear and represent their case 
to him. & Firs Mansa BAM-GORDHAN Das v. FIRM 


MANGAL SAIN-Dunirt CHAND 


=— m Nolice to parties~Award, a 
An award which is given in the alwence of any 
party to the arbitration, and without any notice to 
him as to the time or*place where thd arbitrators 
would sit to decide the dispute, is illegal, L Rasa 
A RAM-PUNAM HAND vw JUGAL KISHORE-RAMRICHAPAL 
4 | | 
Private enquiry by arbitrator ~ Misconduct 
—Award, invalidity of—Construction of agree- 
ment of < referertee—Jurisdiction—Revision ~ Civil 
Procedure Code (Act V of 1908), s, 116, 


Yim 
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The making of private enquiries by an arbitrator, 
where he is not empowered to do so by the terms 
of the reference, amounts to legal misconduct and 
vitiates the award. ° 

Where a Court misinterprets the terms of an 
agreement of reference it does not act in the 
exercise of its jurisdiction either illegally or with 
material irregularity to entitle a High ‘Court to 
interfere in revision. A GANGA SAHAI v. BATDRO 
Sıxan, 20 A. L. J. 117 





without intervention of Court—Reference 
to several arbttrators—Majority, decision by, no pro- 
vision as to-—Refusal of any arbitrator to‘ arbitrate, 
effect of— Award of majority, whether good—Suit 
with regard to matter referred to axgbitration, whether 
barred, g 
Where a reference to the arbitration of several 
persons is madd without the intervention of a 
Court, aud the reference provides for a decision 
by all the arbitrators appointed by the parties to 
the reference and not merely by a majority of 
them, the refusal of any of the arbitrators to 
take part in the arbitration invalidates the award, 
and the sabmission to arbitration also does not 
remain in force and doas not bir a sait subsequently 
filed in Court with regard to the matter referred 
to arbitration. O Lacnuman Prasan v. Pran Nata, 


8 O. L. J. F85 339 
Arbitration Act (IX of 1899), S. 19— 
Reference by one party—Suit by other..party~No 
application to stay suit— Waiver of right to arbitra- 
tion. < 
Where under the terms of reference a party refers 
a dispute to arbitration, and the other party brings 
a suit but the first party having knowledge of: the 
suit deliberately makes no application under section 
19 of the Arbitration Act for stay of the -suit, the 
first party must be taken to have waived his-right 
to arbitration A Carman Lat Posti Mat v, Pudor, 
UHAND FATER UHAND, 20 A. L. J. 125 79E 
Arms Act (XI of .878), S. I9—Punjab 
Government Notification of IIth May 1917 —Kirpan, 
what is— Burden of proof. 
' Every sword is not a kirpan, 


1 mer 


A person who claims 


that a particular kind of sword is a kirpan and * 


that he is entitled to carey it with impunity 
under tite Punjab Government Notification of ith 
May 1917, must prove that the weapon in questien 
is a kirpan. © æ 
In this case it was held thata sword 3' inches 
long with a blade length of 22 inches had nof been 
proved to be a kirpin. ka BACHITTAR SINGH v. 
EMPEROR, 23 Cr L, J 93 
—s. 19 
found in bed 


of two persons in third person’s 
house, E 


Two persons were lying on, a bed in the house - 


of a third person and a chhavi was found in 
the bedding wrapped ina piece of cloth: 

tw Held, that even if it were assnmed that the 
chhavi did not belong to the owner of the house, 
these two persons could not be convicted of an 
offence under section 19 of the Arms Acf{, inasmuch 
as it could not be said which of them was actually 
in possession of the chhavi. L NaRInJAN SINGH v. 
EMPEROR, 28 Cr. L. J, 95 


(f )—Arms — Possession -Chhavi * 
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Assam Land and Revenue Regula- 
tion I of 1886), S. 97—Partition of 
: portion of estate, application for, maintainability of 
—ZJurisdiction—“‘Actual possession of interest,” 
‘ meaning of. i 
* Under the Assam Land and Revenue Regulation, 
ea Revenue Court has jurisdiction to entertain: an 
application for partition of a portion of a revenue- 
paying estate, where the applicant has no interest 
in the remaining portion. 
. The words “in actual possession of the interest” 
is section 97 of the Assam Land and Revenue 
Regulation simply mean that pt the time of the 


. application it must not appear that the interest of 


. or been otherwise lost. 


the person seeking partition has been transferred 
They do not signify that 
the applicant should be in actual physical possession 
of the -land © BIRENDRA KisHore MANIKYA 2, 
KRISHNA CHANDRA DEB ° 83 
Attachment of decree before formally 

drawn wp, validity of—Date of decree—Civil Pro- 
. cedure Code (Act V of 1908), U. XX, r, 7, O. XXI, 
' 7, 53. 

When a decree is signed it relates back to the 
date of the júdgment It is in existence on the 
date of the judgment except for certain purposes 
(such as the computation of the period of limita- 
tion prescribed for an appeal-. 

Under a judgment passed in a suit for, parti- 
tion, one M. obtained certain immoveable properties 
jn his share and was held entitled to certain sums 
of money (as owelty money from certain persons. 
Before the decree was drawn up and signed a 
creditor of M. applied for attachment of the 
money portion of the decree, and on the day 
following the Court sent the notice of, attachment 
attaching the decree. Objection was made (1) 
that sthere was no decree which could have been 
attached,.and 12) that at any rate the -attacliment 
being. of the decree ie, the whole’ decrés) siwas 
bad as the decree related in párt to immoveable 
property, the procedure prescribed for attachment 
of which had not been followed: `" 

Held,’ 1) that there was a decree in favour of M. in 
the ordering portion of the judgment though the 
formal decree was not drawn up and signed: and 

12) that the notice, in so far as it directed the 
attachment of the other portion of the decree no 


* doubt must be treated as ineffectual, but that did 


not affect the attachment of the decree in so far as 
it awarded a certain sum of money. C RAM KANAI 
PaL v PURNA CHANDRA, 34 O. L.J 494 650 
‘Bengal Ailuvion ana Diluvion Act 

(IK Of 1847), SS. 3, G—Assessment—Special 

survey—Notice under s. B can be amended—Thak 

boundary, evidentiary value of. 

There is no provision in Act IX of 1847 which 
requires that before an assessment of revenue is 
made under the Act, there must be a special 
survey carried out under the terms of section 3 of 
the Act, Ther® is nothing to show that the assess. 
ment contemplated by section 6 could not be based 
upon a survey carried out for a purpose other than 

“that contemplated by section 6, Where there was 
a survey for the purposes of Setilsment under the 
Bengal Tenancy Act, the result of that survey 
could be utilised to form the foundation of assessment 
nnder section 6 of the Bengal Alluvion and Diluyion 


Act, i 
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Berea: Alluvion and Diluvion Act 
—conc a 


A notice served for the purposes of assessment 
under section 6 of Act IX of (847%an be amended, 

The mere circumstance that the river-bed is 
shown to be included within the ¿kak boundaries of 
a particular estate, does not necessarily lead to the 
inference that at the time of the Permanent Settle- 
ment the bed of a large navigable river was as a 
matter of fact settled with the Zemindar. © Soupa- 
MINI DASYA CHOUDHURANY v. SECRETARY OF STATE 
FOR INDIA 


Bengal Government’ Indemnity 
Regulation XI of 1882, s. 36. See 
TALUK 145 


Bengal Land Revenue Settlement 
Regulation IX of 1825, ss. 2, 5. 
See TALUK 145 

Bengal Local Self-Government Act 
(IN B. C. of 1885), ss. 78, 139, 140— 
Encroachment on road — District Board, power of, to 
frame Bye-Lows— Bye-laws, whether ultra vires. 

A District Board is empowered under sections 139 
and 140 of the Local Self-Government Act to make 
a Bye-Law for carrying out the purposes of 
the Act and has impliedly, if not expressly, 
power to provide, by its Bye-laws, for the punish- 
went of encroachment over its roads in order to 
carry out the provisions of section 78 of the Act, 
4, €, to provide for the repairs and maintenance of 
its roads, etc. and sucha By-Law framed by the 
District Board is not ulira vires. Pat Maus 
SHAH v. DARBARI Hussain, 23 Cr L J. 139 571 
Bengal Municipal Act (I of 1884), 

S. 261, interpretation of—Place of business likely 
` to be offensive or unwholesome, whether come within 

section. : 

Section 261 of the Bengal Municipal Act covers 
not only cases which are per se offensive or noxious 
but also a manufactory or placeof business from 
which offensive or unwholesome smells may arise. 
C GOBINDA CHANDRA MULLIK v. CHAIRMAN OF THE 
HOOGHALY AND CHINSURA MUNICIPALITY 518 
——— Sa 363, applicability of—Suit against 

Chairman for breach of contract—Limitation, 

Section 363 of the Bengal Manioipal Act is 
applicable only in those cases where the plaintiff 
claims damages or compensation for some wrong- 
ful act committed by the Commissioners or their 
officers in the exercise or honestly supposed exercise 
of their statutory powers. It has no application to a 
suit against the Chairman of a Municipality by 
an inspecting Pundit of Pathshalas or primary 
schools under the Municipality to recover his pay. 
Such “a suit is for breach of contract, and not for 
anything done under the Act. © PANCHANAN 
CHATTERJEE v, BANTOSH KUMAR Bose 105 
Bengal Rent Act (X of 1859), s. 6. 

See AGRA TEMANGY Act, 8, 22 24 
Bengal Fenancy Act (VIII of 1885), 

Su 22—Amending Act (I, B.C. of 19077, whether 

retrospective. 

Where a tenure-holder bought the subordinate 
raiyati interest of a tenant before the amendment 
of sectiofi 22eof the Bengal Tenancy Act in 1907 
the subordinate right did not cease to exist by the 
alteration in the law subsequently made by the Am. 
ending Act af 1907, z ; 
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Act I B, O. of 1907 is not retrospective in its effect. 
C Asput RAKIB KHAN v, JALAL ARMED 84 
S. 22 .(2)—Co-proprietors—One co-pro- 
prietor purchasfng kasht land—Partition—Kasht 
land fallen to spare of other co-proprietor, effect of 
—Kasht and Bakasht, meaning of. 

A co-proprietor who purchases kasht land in hia 
. Zemindary, which on a partition falls into the 
takhta of the other co-proprietor, is entitled to hold 
posseasion of the land on- payment of rent to the 
other co-proprietor under section 22 (2) of the 
Bengal Tenancy Act, 

The terms kasht ‘or bakasht are words of art 
introduced in the Revenue Records for the purpose 
of understanding the possession of lands by the 
proprietors and the tenants. The former term is one 
of recent creation by the Settlement Authorities, 
The latter, in its true sense, equally applies to the’ 
cultivation of lands by-the proprietors and the ten- 
ants, Pat NANDKISHORE BINGH v. MATHURA BAHU, 
3 P. L. T. 18 i 586 


S. 22, Cl. (2)—Occupancy holding, pur- 
chase of, by cb-sharer landlord — Partition between co- 
sharers, effect of—Holding allotted to share of another 
co-sharer, effect of—Bengal Tenancy Amendment Act 
(I of 1907). 

Where a co-sharer -landlord purchased the occu- 
pancy holding of a tenant before the amendment of 
section 22-(2) of the Bengal Tenancy Act in 1907 
and thereafter on partition between co-sharers land- 
lords the holding is allotted to the share of the other 
co-sharer, the holding does not cease, only the 
oseupancy right comes to an end under section 22 
(2) of the Act and the purchaser co-sharer is 
entitled to remain in possession. 

Quxre:—What will be the position of such a 
co-sharer purchaser of holding under the Amending 
Act of 1907? 'Pat*Basupgto Narain v. RADHA 
Kisuun, 3 P. L, T. 22; (1922) Pat, 55 28 


ss: 29, 147A. See nape ee 
ss. 30 (b), 105, 188—Fnhancement 


of rent ~Non-joinder of parties—Receiver appointed 

by mortgagee of one co-sharer’s property not neces- 

sary party—Appeal, second, maintainability of — 

Receiver, position of, . 
_ Where a Receiver appointed in respect of an 
eight-annas share of one of the two landlords ina 
Mouza at the instance of a mortgagee to ensure 
‘the re-payment ofa mortgage-debt- was not made 
nm party toa proceeding under section 105 of the 
Bengal Tenancy Act for enhancement of rent 
under section 30 (b) of the Act but both the* land: 
lords who alone were shown by the Record of 
Rights to have title as landlord were parties to 
the proceeding : g 3 

Held, that it might have been well to allow the 
Receiver to. be added as a plaintiff bub his absence 
did not vitiate the trial and that the provisions 
of section 188 of the Bengal Tenancy* Act were 
complied with in joining .the two landlords as 
plaintiffs. i 
* No setond appeal lies from the decision of a 
Special Judge settling fairand equitable rent under 
the Bengal Tenancy Act buta second appeal lies 
from the decision of such a Judge regarding the. 
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maintainability of suits under section 105.of the 
Bengal Tenancy Act, 

A Receiver is entitled to be represented in a suit 
the result of which may be to affect the property 
in custodia legis, Though the appointment of a « 
Receiver may in many cases operate to change 
possession it has no effect whatever on the title of 
the party to the property which is placed in the 
possession of the Receiver. Pat Mapunva Su- 
RENDRA SAHI v. Awanu Missir, 3 P. L. T 316 349 
Se 49—gEjectment—Under-raiyat, whether 





can acquireloccupancy right in homestead—Admission. - 


of evidence at appetlate stage, propriety of. 

A settled raiyatof a village holding a homestead, 
though as an under-raiyat opunder a ratyat, acquires 
8, raiyati right in that homestead. It is not naces- 
sary that the homestead should “be the only re- 





sidential place of the raiyat of the village. C Isar 
ALI v. Satis CHANDRA Rory 504 
SS.: 50, ros, IO5A. See LANDLORD 

AND TENANT 589 





S. 103B (3)—Entry in Record of Rights 
with regard to chandina or bazar land--Presump- 
tion, 

If an entry is made in the Record of Rights with 
regard to land which’ does not come withia the 
scope of ‘the Bengal Tenancy Act, such as chandina 
or bazaar land, the presumption of its correctness 
arising under section 108B (3) of the Act cannot 


‘be of such great weight as would be the case if the 


entry were with regard to matters which are rightly 
and properly included in the Record of Rights, 
C Sast KANTA Acuarnsya v, SANDHYA MONI Dasya 
84 O. L, J. 504; 26 C. W. N. 483 4 


ss. [O4H, IIIA-Cilaim ‘under 

s. 104H barred by limitation—Suit under s, 1114, 

maintainability of. 

A. ‘plaintiff is entitled to maintain a suit coming 
under section IMIA of the Bengal Tenancy Act 
although his claim under section 104H of the Act 
may be barréd by limitation. © PALAN MAH v. 
SECRETARY oF STATE FoR INDIA 66 
$s. 104 J, 192, applicability of —Con- 
struction of- kabuliyat—Kabuliyat executed before 
Act—Euhancement of rent. 








The predecessor-in-intorest of plaintiffs created s ° 


permanent tenure at a fixed jama in favour of the 
predecestors-in-title of the defendants in the year 
1860. The tenure comprised landa within the pêr- 
meanently'settied Zemindari of the plaintiffs as wel? 
as some lands which formed the subject of dilpvion 
and reformation. There was.a provision in. the 
patta that if any chur or any allaviated or taufir 
land-was separately settled after “becoming Govern- 
ment khas,” the talukdar shall not get any re. 
duction of the jama mentioned in the kabuliyat, 
It was expressly stipulated in‘ the kabulsyat that the 
rent was never to be inoreased” or decreased, 
Some of the lands were resumed by Government 
and afterwards settled with the plaintiffs in 1900 as 
dearah lands. T 
rately fixed fer the.lands and the rent payable by 
the tenants was also fixed. In 1914, there was. a 
fresh Settlement by Government and the Settlement 
Authorities assessed higher revenue by the plaintiffs 


and higher rent payable by the tenure-holders under ¢ 


The Government revenue was sepa- 
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the plaintiffs, Plaintiffs brought a suit for recovery 
of the rent fixed in the Settlement proceedings. 
The defence was that the plaintiffs were not entitled 
to any additional rent over and above the rent pay- 
able under the kabuliyat of 1869: 

Held, that the intention of the parties being that 
the lease should comprise all the lands within it 
and the rent having been settled ata lump sum for 
all the lands leased out, it could not be said that the 
tenants would have noright to the lands even if 
they were settled with the Zemindar after resump- 
tion by Government, and that, therfore, the tenants 
were entitled to hold the lands as part of the talus 
at the same rent under the original kabuliyat, 

Section 192 of the Benggl Tenancy Act does not, 
either expressly or impliedly, gjye power to a 
Revenue Officer to ff aren’ so as to affect contracts 
entered into before the passing of the Act, The 
words “contract or lease” in the sectign do not in- 
clade contracts entered into befutfe the passing of 
the Act, 

Section 1047 of the Bengal Tenancy Act does not 
apply toa cage where there is a kabuliyat executed 
before the passing of the Act. C Pravrunna Natu 
v Iweopig, 350, L, J. 14 23 


-= Sa 105, enhancemen: of rent under— 
Landlord, right of, to recover enhanced rent. 
See Oxzas Act, s. 20 


—-—e $5. 105, 109-—~ Settlement of rate of rent 
-Suit jor rent decreed at another rate of rent— 
Dzeision as to rate of rent not res judicata in subse- 
quent suit, 

Where the rate of rent payable by a tenant has 
already been decided in a proceeding under section 
105 of the Bengal Tenancy Act, a Civil Court deciding 
a sult for arrears of rent brought subsequently has 
no jurisdiction, by reagon of section 109 of the same 
Act, to pass a decree fixing the rate of rent and if it 
does so, the decision is not res judicata in any later 
suit for arrears of rent, Pat RAMESEWAR SINGH 
BAHADUR vt. Younus Momiy, 6P, L. J, 688; 3 P. L, 
T.. 130; (1922) Par, 68 47% 
S- 148A, Sch, Il, Art. 3—Dispos. 

session bylandlord—Landlord also auction-purchaser 

—Suit for possession by  tenant—Limitation— 
2 Arrears of rent, recovery of. 

One of the heirs of a deceased tenant sued to 
recover his share of the holding, which.was sold 
in execution of a rent-decree against the other heira 
amd purchased at the execution sale by the landlords 
themselves. It was admitted in the plaint that the 
dispossession was not effected by the landlords at the 
time of the delivery of possession to them as auction- 
es, bub subsequently by tenants, who had 

een settled upon the land by the landlords, and 

with the help of the landlords’ natb: 

Held, that in these circumstances the question of 
the landlords being the auction-purchasers did not 
arise and that the suit was governed by the special 
rule of limitation contained in Article 3, Schedule 
lif of the Bengal Tenancy Act, 

*a À suit for rent to fall under section 148A of the 
Bengal Tenancy Act, must be for the recovery of tha 
whole of the arrears due, but it need not be for the 
entire rent payablo for tho holding. © Prorunta 

e HANDRA v, BABURAM MONDAL, 840, L, J, 462 
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Bengal Tenancy (Amend ment) Act, 
a B. KA Of 1907). See Bencan tina 
cr, s. 2 


* s 
See BENGAL TENANCY Act, s, 22, cr. (2) 
* 281 


Berar Inam Rules 1859., class HI, 
Pa V—~Inam Estates in Berar-~Devolution—Lineal 
descendants— Descendants through females included 
—Muhammadan Law—"“Farzandan,” meaning of. 
The devolution and incidents of an Inam Estate 

in Berar are regulated by the: Berar Inam Rules 

of 1859, sabject to the Sanad or certificate or other 
document evidencing the special terms of the grant 
in the particular case. 

The Berar Inam Rules were made for the settle. 
ment of Jagir and Inam olaims throughout Berar, 
both by declaring the grants the Government of 
India was prepared to recognize, and treating eneh 
recognition as afresh starting point to provide con- 
ditions for its future enjoyment nnd devolution. 

In the Province of Berar, an old “Sanad” from the 
Muhammadan Government of the time granting a 
personal or subsistence grant or Inam is nob bind. 
ing onthe Government of India and the real start- 
ing point of the grant, so far as the Government 
of India is concerned, is the time when the grant is 
first recognised by it under the Berar Inam Rules 
of 1859. 

Where a maintenance grant given bya Muham- 
madan Ruler in perpetuity to the grantee and his 
children (bafarzandan) was recognised by the Gov- 
ernment of India without using the word “farzand” 
or the expression “lineal descendaxts” in the certi- 
ficate of recognition: ` 

Held, (1) that the condition “bafarzandan” men" 


tioned in the original grant was not continued by 
necessary implication when the grant was recognis- 





ed ; 

(2) that the recognition intended merely to 
continue the grant and not its original condi- 
tions; . 

(3) that under the circumstances the devolution , 
should be governed by the personal law of the. 
parties subject to any limitation imposed by the ` 
Inam Rules; A 

(4) that the case fell under class III of the 
Berar Inam Rules and was governed by rule V in 
which the expression “direct lineal heirs” was not 
intended to be used in the restricted sense in 
which the word “farzandan” is used in Muhammadan 
Law and that consequently a daughter’s son was a 
lineal descendant, 

Obiter.—The term “farzandan” according to the 
interpregation put upon it by the writers on Muham- 
madan Law means offspring or lineal descendants 
and includes daughters but not the children of 
daughters, inasmuch as lineage is derived from 
the father and not from the mother, N Ororo v. 


AKABAR ALI | ° 


Berar Municipal Law of. . 1886, 
ss. 51, 53 —Municipal tav—Suit for refund 
~—~Jurisdiction of Civil Court-—Malkapur Municipality 
— Professional tawn—Outside income, whether tawable 
~ Plaint, allegations in—~Jurisdiction, . 

A Civil Gourg has jurisdiction to entertain a suit 
forthe refund'of a Municipal tax, if the assess- 
ment thereof is ultra vires, and te entep into account 


ey 
* 
i 
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and direct the refund of the amount realised in excess. 
Ib has no jurisdiction to go into the question of 
correctness or sotherwise of .a calculation of assess- 
ment if the assessment is not ultra vires In such a 
case if there be any mistake in calculation, it can 
be setat right only on appeal, as provided by the 
Municipal Law. 


The Maikapur Municipality in Berar cannot, under 
Notification No. 642, dated 16th October 1906, of the 
Local Government, assess professional income de- 
rived by the assessee outside its Municipal limits, 
` unless such income is brought in and mixed with the 
income made within the Municipality. 


The jurisdiction of a Court depends upon the 
allegations in the plaint and not upon those “which 
may ultimately be found true. The allegations may, 
after the trial of the suit, be held to be unfounded, 
in that case the suit would be dismissed, not becanse 
the Court had no jarisdiction, but because the 
allegations on which it was based were found to be 
untrue. At the same time, an Oourt would not-have 
jurisdiction merely upon a bare assertion in the 
plaint. The plaint must make distinct allegation 
of fact or of law which may bear out the assertion. 
. N- MUNICGIPAL” COMMITTEE, MALKAPUR v. AMRIT 
WAMAN DALAL 532 


Bombay Rent (War Restrictions) 
Act (H OF 1918), S. 9 (2)—Object of Act— 
Landlord and tenant—Hjectment-~Accommodation 
for staff of employees of landlord—Sufficient caure. 


The object of the Bombay Rent (War Restrictions) 
Act is ‘not the expropriation of the landlord but 
the prevention of profiteering, 

‘Under section 9 (2) of the Bombay Rent (War 
Restrictions» Act, the discretion of the Court in 
détermining what is a satisfactory cause is unfetter- 
ed. 

The : accommodation ofa staff of employees is 
sufficient cause under section 9 (2) of the Bombay 
` Rent «War Restrictions) Act to eject a tenant, 

The test to determine whether the staff are 
occupying the premises as servants of the 
landiord or as ‘their tenants is; whether this 
occupation .is necessary to or ancillary to the 
performance of the servants’ duties. 

Where the occupation is by way of remuneration 
or part payment for services, the servant occupies 
not as a servant but as a tenant. B NIPPON 


MENKWA KALMSHIKI Portbock, 24 Bom, L, 877 


Burma Laws Act (XII of 1898), 
S. 13 (1)—Burmese Buddhists -Breach of pros 
mise of marriage—-Suit for damages-——Appeal—- Lower 
Burma Courts Act (VI of 1900), & 80-——-Civil Pro- 
cedure Code (Act F of 1908), 8. 190. 

Suits for damages for breach of promise of 
marriage between Burmese Buddhists are suits of 
‘ the nature described‘in saction 18 °(1) of the 
Burma Laws-Act as involving questions regarding 
marriage, and appeals in auch suits lie under 
° gection st of the ower Burma Courts Act, and not 
merely under section 100 of the Civil Procedure 
Code. L B Maung Gary v, Ma Hoa Yin, 11 L. B. 

e . 


R. 89° . 411 
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Calcutta Improvement Tribunal- 
Calcutta Rent Act (III B. O. of 1920), 93, 18, 24— 
Power of President exercising jurisdiction under 8. 18 
—Order for costs passed by him, 


The jurisdiction exercised by the President of the e 


Calcutta _ Improvement Tribunal under section 15 
of the Calcutta Rent Act is civil jurisdictidn, so 
that In proceedings under that section, the President 


is a Court of Civil jurisdiction within the meaning ° 


of the Code of Civil Procedure, and under section 141 
of thas Code as well as under the specific provision 
of section 24 of the Rent Act,the procedure laid 
down in the Codg in regard to suits applies, as far 
as may be, to such proceedings, . 
Consequently the President being vested with all 
the powers of a Civil Conrt for the trial of suits has 
power to award costs amd has inherent power to 
enforce an order for costs passed by him. GC 
Bata Kristo PRAMANIK v.°A. K, Roy, 26 C. W. X x a 


Cause Of*action—Admission of defendant, 
effect of—Plaintiff entitled to decree on admission, 
Where the plaint discloses a cause of action and 

there is an admission onthe part of the defendant, 

and there is nothing to show that there ig no cause of 
action, the plaintiff is entitled to a decree. Pat 

Baus Das Misra v, DIGAMBAR Kua, (1921) PAA 


y definition of—Marriage, dissolution of, 
suit for—-Divoree, declaration of, suit for—Con- 
jugal rights, restitution of sutt for-—Limitation Act 
(IX of 1908), 8. 28, Sch. I, Art. 120, 

A cause of action includes every fact which it 
would be necessary to prove, if traversed, in order 
to enable a plaintiff to sustain his action. 

In 1912 defendant, husband, filed a suit against 
plaintiff, his wife, for restitution of conjugal rights. 
The plaintiff pleaded divorce and cruelty. The suit 
was: dismissed on the ground of cruelty but no 
specific finding was given on the question of divorce. 
The plaintiff thereafter sued for a declaration that 
the relationship of wife and husband between the 
parties ceased to exist in consequence of a divorce 
effected by the defendant and in the alternative for 
a decree for dissolution of the marriage’ and the 
cause of action was stated to have arisen on the 





date on which the Appellate Court delivered its, 


judgment in the previous suit. The defendant 
denied the alleged divorce and cruelty and pleaded 
limitation: - 

Held, that the opinions expressed in the judgments 
of the previous litigation as to the affirmation df 
cruelty and the negation of divorce could not, form 
& cause of action for the present suit of the plaint. 
iff, and that any admission of evidence of acts of 


cruelty and of divorce other than the acts and the e 


divorce mentioned inthe plaint would amount toa 
departure from the cause of action on which the 
suit was brought and that the plaintiff could not 
prove them, j 

As a suit for dissolution of marriage or for a 
declaration as to an accomplished divorce is essenti. 
ally different ip canse of action from a suit for 
restitution of conjugal rights, the former suit does 
not fall within the purview of section 28 put ia 
governed solely by Article 120, Schedule I, of the 
Limitation Act. O MUHAMMAD Hamipunnan Kuan 
v, FAKHRJAHAN Brean, 8'0, L, J, 650 452 
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C. P. Courtof Wards Act (XXIV of 
1899), S. 31—Ratification. 


Section 81 of the Court of Wards Act does not 
„forbid ratification of agreements by a ward, after 
restofation of his estate, made on his behalf by the 
Court Sf Wards while the estate was under its 
management, as the section deals only with pro- 
‘mises made by the ward personally, Ni Jiwanpas n, 

JANAKI 53 


C. P. Land Revenue Act (XVIII of 
1881), S. 83. See Limreation Act, Som. I, 
ARTS, 14, 120 970 


C. P. Municipal Act (XVI of 1903), 
SS. 122, 67 (2), 239, applicability of— 
Encroachment made by “previous owner—Present 
owner, whether guilty ~Remedy. .. 

Section 122, Central Providces Municipal Act, can- 


, not beinterpreted as making punishable an omission 


to remove an existing encroachmenjnobmade by the 
accused person. - 

The word “obstructs” in section 122 of the Act 
applies to the person who built or caused to be built 
the encroachment and not to the accused who origin- 
ally had nothing to do with the erection of the en- 
oroachment. . 

Sub-section (2) of section 67 read with section 
189 of the Central Provinces Municipal Act provides 
a remedy for an encroachment not made by the pre- 
sent owner or occupant of the erection which is an 
encroachment, N OHUNNILAL v. MUNICIPAL OOM- 


MITEE ARVI, 23 Cr. L. J. 127 559 


C. P. Tenancy Act (XI of 18989), S. 39 
—Gift of absolute ocoupancy holding by tenant— 
Consent of landlord, effect of ~Surrender— Alienation 
— Widow, powers of —Landlord, power of, to confer 
status of absolute occupancy tenant—Hindu Law— 
Gift by widow with dying wish of husband— 
Reversioners, whether bound. 

The transfer by a tenant of an absolute ocon- 
pancy holding by gift with the consent of the 
malguzar, even though it is a subsequent consent, is 
equivalent to a surrender to him by the tenant 
and a fresh grant by him to the donee. 

In respect of surrenders, an absolute occupancy 
right isa tenancy and not a proprietary right, 

a surrender by a widow of her tenancy rights 
to the malguzar is binding on the reversioners 
inasmuch as the limitations of her interest im the 
tenangy are subject to the provisions of the 
Tenancy Act as to surrender and alienation. 

In asuib for possession, the plaintiffs having no 
title canfiot succeed on the weakness of the defend- 
ant’s title when he is in possession. 

A landlord is entitled to leass a parcel of land 
with the condition thatthe lessee is to have all 
the rights and lNabilities that an absolute tenant 
has and though such a lessee may not be called 
an absolute occupancy tenant as defined in sec- 
tion $9 of Act XI of 1898 or section 4 of Act I of 1920 
yet his rights and liabilities and legal status would 
be the same whatever he is cailed. 

. Obiter dicta-—A gift made by a widow in accord. 

*ance with the expressed dying wishes of her husband, 
especially one, entailing many spiritually bene- 
ficial acts to be performed, is binding on the rever- 

ioners. N RAMCHANDRA BALKRISHNA Vv, RAMCHANDRA 

AIRAM 95 
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S. 41 —"Pre-emption” Landlord's right— 
Intended sale not taking place—Sutt jov pre-emption, 
maintainability of—Limitation Act PIX of 1908), 
Bch. I, Arts. 10, 120, distinetion betwegn. 

A landlord is entitled to claim pre-emption 
under section 4) of the C. P. Tenancy Act irrespec- 
tive of the fact whether the intended sale has 
taken place or not, 

Article 10, Schedule I of the Limitation Act 
applies to a pre-emption suit when the sale has 
actually taken place. 

Article 120 of the Act applies to suits for pre- 
emption where the sale has not taken place. N 
BAI v. SADAKALLI 


S. 4] (2)—Construction of document— 

Lease or mortgage-—Test. 

The test for determining whether a document 
is a lease or a mortgage for the purposes of sec" 
tion 4! (2jof the O. P. Tenancy Act is whether the 
transfer was made for the purpose of securing the 
debt or was for the purpose of discharging it. 

A document which purported to be a lease for 
a certain number of years in consideration of a 
lump sum, provided that in case the transferee was 
dispossessed from the land, he would be entitled to 
recover from the transferor the principal amount 
together with interest thereon at 2 per cent. per 
mensem from the date of the document: 

Held, that the debt was intended to be subsisting 
throughout the whole of the term and was not 
meant by the parties as discharged when the docu- 
ment was executed, and that, therefore, the docu- 
ment was a mortgage forthe purposes of section 
41 (2) of the O. P, Tenancy Act. RAMPRASAD v. 
CHANDULAL 


S. 41 (2)—Notece by tenant to Malguzar 
--Intenion lo mortgage—Details of holding not given 
—Notice, validity of. 

A notice under section 41 (2) of the O. P. 
Tenancy Act given by a tenant to his Malguzar 
intimating an intention to mortgage his holding 
on the terms mentioned in the request contained 
in it for a loan unless the Malguzar himself is 
willing to advance a loan on mortgage, need not 
be worded with the accuracy of a plea and a 
failure to give the details of holdings when the 
details are within the lJandlord’s knowledge, or are 
available to him with ordinary diligence, does not 
invalidate the notico, N RAGHOJIRAO v, RAJESHWAR 














Ss 7O— Landlord and tenant — Personal law, 

In all matters of tenancy the personal law 
applies except in so far asit is limited or altered 
by the Tenancy Law. WN SUNDARLAL v BIsAMBHAR 





S: 93 Disputes between neighbouring 
tenants —Jurisdiction of Revenue Officer. 
The O. P. Tenancy Act isan Att mainly to provide 
for the relations between landlords and tenants and 
contains no provisions for settling disputes between 


neighbouring tenants, who mustehave recourse tothe 


CommonLaw. , 

Section 93 of the O. P. Tenancy Act is not intended 
to be a precursor of suits between neighbouring 
tenants. N Moram v. Hani 6 
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S., 95—Co-sharers—Re-distribution—Suit 
between tewmant and former landlord—Jurtadictton of 
Civil and Revenue Courts, 

The division of khudkasht or sir among co- 
sharers of a village to be held in severalty is a 
partial private partition of the village lands and 
each co-sharer’s separately held parcel of land is a 
separate patti of the village, of which he is the sole 
landlord, and if he leases that land to a tenant, he 
is still the sole landlord. But there is nothing to 
prevent the co-sharers having a re-distribution of 
the lands held in separate ownership at any time, 
and either khudkasht or tenancy land can always be 
transferred to another patti or to, what may be 
called, the shamilat patti. Of tenancy land so re- 
turned to the body of co-sharers they are the 
landlords and are ordinarily represented by the 
lambardar, and the co-sharer who held the land pre- 
viously in separate ownership is no longer the 
landlord. A suit between him andthe tenant in 
respect of that land is, therefore, not a suit between 

landlord and tenant as such and is cognisable by a 

Civil Oourt. N JAGANNATH v, SAHEBRAO 7 


S. 95—Revenue Officers, powers of, to award 
costs—Costs not awarded— Civil sutt to recover costs, 
maintainability of. 

“All Revenue Officers holding enquiries of the nature 
described in section 95 of the O. P. Tenancy Act, 
which includes enquiries under section 93 of the Act, 
have, by rules having the force of law, been given the 
powers of Civil Courts in the matter of costs and if 
they do not award costs, they must be held 
to have disallowed them and a subsequent guit 
for the recovery of the costs incurred in the revenue 
proceedings will not lie. N Morma{ v. Hari 67 


Cess Act (IX of 1880), ss. 5, 41, 
Ch. IV, ss. 52, 64—Pubdlic Demands Recovery 
Act (I of 1895)—~Sale of holding for non-payment of 
cess, effect of— Previous incumbrance on holding— 
Priovity——Rent-free tenure, cess on, liability tu pay, 
when arises—Notice under Cess Act—Hvidence Act 
(I , of 1872), s. 114 (e)—Preswmption—Onus— 
Contract to pay cess not illegal—Previous decree for 
cess——Res judicata. 

A purchaser of a holding in execution of a decree 
for cess purchases only the right, title and interest 
of the tenant; but the holding itself does not pass 
go ag toentitle the purchaser to hold it free from 
encumbrance created upon it by the tenant previous 
to the sale and, therefore, he cannot have the 
encumbrance annulled nor recover possession of 
the holding from a purchaser of it in execution of 
a decree based onthe encumbrance, 

The payment of road cess js a liability to the 
Gorernment, but the liability enforced by section 6 of 
the Gess Act does not in itsdif create any charge 
on any estate or tenure. Sofar as the liability to 
the Government ,is concerned, it js a personal one, 
which is enforced by the Public Demands Recovey 
Act and for the realization of which the right, title 
, and interest only of the judgnient.debtor passes. 
In order to make cess pay&ble under the pro- 








visions of the Cess Act with respect to rent-free ` 
lands the reqyirements of Chapter IV of the Act ` 


must be complied with. It is only after the 
publication of the extracts from the valuation roll 
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that the liability to pay cess to the superior landlord 
arises in the case ofa rent-free tenure, 
provisions of Chapter LV of the Cess Act ard fally 
complied with, then a cess becomes payable uhderthe 
Act and such a cess. a superior landlord is entitled 
to realise “with the same penalty and in the same 
manner as if it were an arrear of rent.” 

No presumption of section 114, clause fe) of the 
Evidence Act applies with respect to the notice 
provided by saction 52 of Oess Act and the 
person, who claims that a right or obligation, such 
as the paymehti of cess by a tenure-holder, has 
accrued, must prove that the liabilities had been 
incurred and the things described in the Act had 
been actually done, The qwners of rent-free lands 
are not bound to pay*road cess before the publi. 
cation of the valuation rolls under section 52. 


A previous dgoree for cess does not operate ag ` 


res judicata, inasmuch as a cessis a recurring charge. 
A contract to pay cess is not at all illegal, nor 
is it prohibited under the provisions of section 41 
or any other provision of the Cees Act. Pat 
PITAMBER OHOWOHRY v. RAHMAT ALI, 3P, L. T. 282 
138 


S. 20, applicability of—Rent entered in 
road cess return—Bengal Tenancy Act (VIII _ of 
1885), 8. 105, enhancement of rent under—Landlord 
right of, to recover enhanced rent. 

Section 20 of the Cess Act is no bar toa land- 
lord recovering rent at a higher rate than that. 
entered in the road cess return, if subsequent to 
the lodging of the road cess return the rent is’ 
enhanced under section 105 of the Bengal Tenancy 
Act, Pat Nazizn Rat v, Keso Prosan Sinon, 6 P. 
L. J. 622; (1922) Par, 57 3 


Champertous bargains — Unconscion- 
ability—Undue influence. See Contract Act, 
s. 16 (3) 129 


Chota Nagpur Encumbered Es- 
tates Act (VI of 1876), ss. 2A, 3, 
ZI B—Suit pending—Estate taken under manage- 
ment— Effect on suit. 

Section 21B of the Chota Negpur Encumbered Es- 
tates Act does not restrict the provisions of section 3 
of the Act as it refers to suits other than proceedings 
in regard to the debts or liabilities referred to in 
section 2A. S 

Therefore, a suit against 9 party whose gstate 
is, after the institution of the suit, taken under 
management under the Chota Nagpur Encumbered 
Estates Act is barred by section 3 of the Act. Pat 
BANSIDHAR DHAR v. Tikarr HARNARAYAN Siney 
6 P, L. J. 686; (1922) Par. 112 


Chota Nagpur Tenancy Act (VI of 
1908), sS.87, 224 (2)—Suit under” s, 87 
—Appeal, second, to High Court, maintainability 
of— Civil Procedure Code (Act V of 1908}, s. 104, 
No second appeal lies to the High Court from 

the decision of the Judicial Commissioner-in an 

appeal arising in 8 suit under the provisions “ of 
section 87 of the Chota Nagpur Tenancy Act either 
under section 224 (2) of the Chota Nagpur Tenancy 

Act or under the provisions of the Civil Procedure 

Code.. Pat Fouspar Sanu v, Nema Buoata, GP. 

L. J, 684; (1922, Pat, 109 $ 





When the, 


Civil Procedure: Code- (Act 'V of 
1908), 5. 1 l—vidence Act (I of 1872), 8. 115 
—Res judicata and estoppel, difference between— 
Auction-purchaser tn ewecution . of money-decree, 
whether representative of judgment-debtor —" Person 

,clawning through another,” meaning of—TLandlord 
and tenant, decision between, whether res judicata 
in suit between lundlord and auction-purchaser of 
tenant's rights—Transferee, title of. 

There is a difference in the principle upon which 
the doctrines of res judicata and estoppel are 
based. Res judicaia in this country is founded on the 
principle that there should be an end to litigation as 
to any issue between the parties when once that 
issue has been directly determined between them 
by a Court of competent jurisdiction, and it affects 
not only the original parties but.all others after- 
wards claiming under” them and litigating under 
the same title. It bars fresh litigation at the 
outset, Estoppelis a rule of evidence based on the 
principle that a man who by hi$hots or statements 
has induced another to believe a thing to be true, 
should not afterwards be heard to deny the truth 
of that thing to the prejudice of the other who 
acted upon the belief so induced. 

, No man can transfer to another a better title 

than he himself possesses. i 
An execution-purchaser is the representative of 

the jadgment-debtor so as to bring him within the 

rule of estoppel and the principle of res judicata. 

A person claims through or under another when 
he derives his title through that other either by 
assignment, inheritance or succession or when he 
holds a subordinate title granted by the other, and 
except in cases specially provided for by Statute or 
common law, he can have no better title than the per- 
son through or under whom he claims. 

Therefore a purchaser at an execution sale, who 
purchases the right, title and interest of a tenant 
judgmenat-debtor is a person claiming under the 
latter and is bound by the rule of res judicata 
and cannot again in a suit between himself and 
the landlords re-open the matters already decided 

“between his predecessor-in-title and the landlords. 

Pat Kaui Davan v. UmesH Prasap, (1922) Pat, 33 


te 
S. Il, Explanation [V—Res 
© judicata—Sutis by Hindu son to avoid father's debts 
— Want of necessity and immoral nature of debts, 
pleas of. . 
Iy execution of simple money-decrees against L. 
Be put the immoveable properties of L and his son 
M. to sale, M. brought a suit for a declaration 
that th® properties were joint family properties and 
there being no legal necessity, they could not be sold. 
M., however, did not allege that he was not 
“liable as the debts were of a nature which he was 
not liable under the Hindu Law to pay, The 
sufi was dismissed. The property was sold and M, 
brought the present suit fora declaration that the 
debts were tainted with immorality and he was not 
liable. The first Court dismissed the suit holding 
. that it was barred by res judicata, the lower Appellate 
«Court held thut it was not barred., On appeal of the 
defendant : 
_ _ Held, that the suit was barred by res judicata as 
the present ground of attack that the debt was 
tainted with immorality ought to have been made 
a ground of attack ia the previous suit, if M, 
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wanted to avoid the sale of family property. A 
BADRI PARSHAD v. MOHAR SINGH, 4 U, P. L. R. (AJ) 
16 





SS. IB, 21—Jurisdiction, territorial— 
Objection in appeal—Failure of justice—Suit for 
possession of land re-formed in situ—S8ettlement— 
Limitation Act (IX of 1908), Seh. I, Art, 45, appli. 
cability of--Partition by Civil Court. 

In view of the provisions of gections 18 and 21 
of the Code of Civil Procedure, unless there has 
been a failure of justice, a decree of a Trial Court 
cannot be set aside by the Appellate Court on the 
ground that it is doubtful whether the subject- 
matter of the litigation lay within the territorial 
jurisdiction of the Trial Court. 

A person can sue for declaration of title to, and 
possession with mesne profits of, a land re-formed 
in situ without, in the first instance, obtaining a 
settlement of the same from the Revenue Authorities 

When the object of a snit is not to set aside an 
award made by the Revenue Authorities but to 
recover possession of a land, suction 45 of the First 
Schedule to the Limitation Act has no application, 

Where the title of a plaintiff seeking for posses- 
sion and partition of a property has not been 
made precarious, by virtue ofits periodical Settle. 
ment for the assessment of revenue in favour of 
the defendant, there is nothing to prevent a Civil 
Court from effecting its partition. C MIDNAPUR 
ZEMINDARY Co, Lp. v. NARRSH Narain Roy, 33 C. 
L. J. 497 833 
S. 20—Jurisdiction—Pirm carryiny on 

business in different places—Identity, determina. 
tion of ~Procedure—"Carrying on business,” eaplana- 
tion and meaning of— Winding up and carrying on 
business~Stage of  insolvency-—Offence against 
insolvency law. 

In the case of firms carrying on business in 
different parts of the country or of the Frovince, 
sometimes constituted of the same people, some- 
times constituted with the omission of one person 
who has no interest in a branch business in one of 
the towns, or withthe addition of a new person 
who has an interest confined only to that branch 
business, a Court should analyse the facts ag 
thoroughly as it can, in order to determine whether 
the firms or persons so carrying on business are 
really the same legal entity or person in each place, 

A firm, without being a branch in the sense that 
it is subordinate to and under the control of a firm 
in a different town and compelled to render an 
account to the latter, might still be, in substance, the 
same business so as to make it carry on business in 
its own place, if it is transacting the business of 
the other firm in its own place as agent for that 
firm, purchasing* and selling goods and obtaining 
orders, forwarding, or receiving orders to and from 
that firm and merely remunerating itself by being 
allowed to make a definite profit out of certain trans. 
actions ora lfmited profit out of all transactions. 

“Carrying on business” is used in section 20, Civil 
Procedure Code, as distinct from personally work- 
ing; of cotrse: a man personally working ‘in a 
particular place.is carrying on business, buta man 
may carry on business, and thousands of people do, 
ina place where he does no personal work of any 
kind, and a firm may be carrying on business at 





1029 
Civil Procedure Code ~1908—contd. 


a particular place either through an agenoy or 
through a manager or by its servants without ever 
having left itsgown town. It means, in the section, 
having an intergstin the business transactions at 
the particulars place : a voice in what is done; a 
share in the gain or Joss, as the case may be, and 
some control, if not over the actual methad of work. 
ing, at any rate, upon the existence of the business, 
It necessarily means making provision for the 
future. oo, | 

Winding up or disposing of goods with a view to 
winding up is just as much carrying on business 
while it lasts, as purchasing goods or investing 
capital in carrying on business, l 

When aman reaches the stage of insolvency, he 
commits an offence against the insolvency laws 
unless he winds up his affairs, that is to say, he goes 
on incurring liabilities and incurring losses when he 
is unable to pay his debts. He still carries on busi- 
. ness if with a view to winding up his business and 
preventing any further losses and committing a 
< breach of the insolvency laws, he proceeds to dispose 
* of his stock, A Kirra Ram Sita Ram v., MANGAL 
Sen Bisnen Mat, 8 U. P.L, B. (A) 18; 19 A. oe 


— -= Sa 20 —"Reside,” 

residendi, 

The term “residence " may be used in two senses, 
the one denoting the personal habitual habitation, the 
other the constructive, technical and legal habita- 
tion, When a person has a fixed abode where he 
dwells with his family, there can be no doubt as 
io the place where he resides: the places of his 
personal and jegal residence are the same. When, 
on the other hand, a person has no permanent 
habitation or family, but dwells ia different places 
aa he happens to find employment, there can equal- 
ly ba no doubt as tothe place where he resides ; he 
must be considered as residing where he aotually 
or personally resides. But some individuals have 

ermanent habitations, where their families con- 
stantly dwell, yet they pass great portions of their 
time in other places; such persons have a legal 
residence with their families and a personal resi- 
denoe in the other places, and the word “reside” may, 
with respect to such persons, be used in relation 
to either their personal or their legal residence. 
“The word “residence” should not be construed 
narrowly as having always a reference to animo 
residendi., In the oase of a lunatic it should be 
interpreted as implying not intelligent residunce, 
but bodily presence. © ANILABALA CHOWDHURANI 
v. DHIRENDRA Nata, 25 C.W, N. 178; 43 0, an 


meaning of—-Animo 





neers SS. 20s Z2l—Place of suing—Breach of 
contract—“Carries on business,” meaning of-—Failure 
justice. 

—— residing at Sialkotꝰ leased 6 house 
situate ab Murree, from defendarts, who resided 
at Rawalpindi The negotiations were carried on 
by correspondence between the parties, and ab some 
stage, the plaintiff posted a cheque to the, defend- 
ents from Sialkot. It was found thah defendants 
leased. out certain property which® they owned at 
Sialkot, through an agent. Plaintiff sued defend- 
ants at Sialkot for damages for breach of con- 


brach: 
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Held, (1) that the contract was formed at 
Rawalpindi; 

(2, that the breach, ifany, had taken 
Murree ; É 

(3) that the mere posting of the cheque by the 


place at 


plaintiff from Sialkot did not have the effect of | 


completing the contract at Sialkote ; 

(4) that it was donbtful whether the more leasing 
of honse property at Sialkot by the defendants 
through an agent amounted to carrying on business 
at Sialkot within the meaning of section 20 of the 
Civil Procedure Code ; * 

(5) that, theréfore, the Sialkot Courts had no juris- 
diction to entertain the suit, but that as there was ro 
failare of justice in conséquence of the suit having 
been tried at Siflkot, objection as to place of suing 
could not be sustained by High Court by reason of 
section 21 of the Civil Procedure Code, L. SOHAN 
SINGH V. Rippicks. 865 


SS. 20 (C), 115—Jurisdiction, wrong 
decision as to—Revision—Htgh Court, power of 
interference of, à 
A High Court willerercise its revisional powers 

in the case of interlocutory orders where a failure to 

doso would result in irremeđiable damage to the 
parties, L Durca PARSHAD-MUTSADDI LAL v. RULIA 

MAL-DOGAR Mat 


S. 24—Transfer of case—Plaintif’s right 
to chose forum—Ground of transfer —Convenience. 
An applicant for transfer of a case from one 

Court to another must maka out a strong case of 

the balance of convenience. 

In such a case the convenience of the parties in 
the conduct of litigation is certainly a relevant 
consideration and itis rather the basis of nearly 
all statutory jurisdiction on the civil side, 

A plaintiff has a prima facie right to decide the 
place of trial, but the defendant may show 
exceptional circumstances for trial of the case at 
another jurisdiction. 

A suit for cancellation of a deed of gift axecuted 
in the Central Provinces by a deceased person 
while in the state of ill-health under undue 
influence was transferred from a Court within the 
jurisdiction of the Allahabad High Court whare 
the parties resided to the Court in the Central 
Provinces on the ground that the balance of con. 
venience was in favour of the latter Court inasmuch 
ag all available witnesses resided at the place in the 
Central Provinces. A INAYATULLA KHAN v. NISAR 
ABMAD Kuan, 20 A. L. J. 118 - +. T782 








à 





< S. 26 —Plaint, presentation of, at residence 
of Judge after Court hours—Jurisdiction to receive, 
The presentation of a plaint after the usual Court 
hours at the residence of the Judge is valid and a 
Judge has jurisdiction to receive it at his resid€nce 
even after the Court hours, thooegh he is not bonnd 
todo so. N MADHORAO v, MANOHARLAL 674 





Relief sought for in vevision—Other remedy open 

to petitioner ~Practice—Applicalion under r. 100, 

whether can be made by representative. 

Where a party has got a remedy® open to him 
to obtain the relief which he is sepking under 
section 115 of the Code of Civil Procedure, a High 


ss. 47, 115, O. KAI, r. {00--. 


Vol, LXV] 
Civil Procedure Code— 1908 -—contd, 


Court will not ordinarily interfere unless there has 
been a very serious miscarriage of justice. 

Yuere.—Whether a person whois a representa. 
tive swithin the meaning of section 47, Civil Pro. 
cedure*Code, is competent to maintain an applica- 
tion under Order XXI, rule 100, Civil Procedure 
Code, © GIRIBALA DASI v. PRIANATH PAD 
Sa 43, Cl. 2 (a)—“Fraud”, interpre- 

tation of—Ewecution of decree delayed through 

judgment-debtor’s fraud—Limitation. 

Where execution of a decree has. been obstructed 
by fraud on the part of the judgment-debtor for 
more than.12 years from the date vn which it was 
passed, the decree-holder is entitled tco’further oppor- 
tunity under section 48, clause 2 (a) of the Civil Pro- 
cedure Code. >. * * 

Per Walsh, J.—The word*fraud“ dealt with by 
section 48 (2) (a) ofthe Civil Procedure Code is 
such as prevents the execution of,a decree within 
twelve years, and Judges ought to take a broad 
view -of conduct deliberately adopted by judgment- 
debtors with a view to defeating and delaying the 
just payment ef their debts by frivolous and futile 
objections, which are dishonest upon the face of 
them, ‘The word “fraud” in this seofion should not 
be narrowly interpreted. A Lara PRASAD v, BUBAJ 
Kumar, 20.A, L. J. 188 87 
S. GO—Sewing machine, whether tool of 

artisan — FPpemption jrom attachment, 

A sewing machine is a tool of an artisan within 
the meaning of section 60 of the Civil Procedure 
Gode and is, as such, exempt from attachment 
under that section in execution of a decree, N 
VITHOBA v, BABULAL a1 
Sa 64—Atiachment— Objections — Attachment 

raised—Transfer-——Subsequent attachment—Revivale 

Where an attachment is raised in consequence 
of aclaim suit being decreed but the suit is finally 
dismissed in appeal, a subsequent application for 
execution would operate to revive the previous 
attachment and a transfer made even during 
the period the attachment was raised is void 
as against all claims enforceable under the attach. 
ment. N BRURIA v. BALRAM 220 


— Sa 73—Execution—Rateable distribution— 
Court distributing assets, whether can inquire if 
decree obtained by fraud. 

A Court distributing assets under section 43 of 
the Civil Procedure Code cannot go behind the 
decrpes, which are presented by the various decree- 
holders asking for rateable distribution, to deal with 
thé question whether any of the decrees had been 
obtained by fraud or other improper means, B 
DATTATRAYA GOVINDSETH V. PURSHOTTAM NARAYAN- 
SÉTH, 24 Bou, L, R, 1 60 


5 7 Sa 73 (2), Q. XXI, re. 9f, 93— 
E Esecution of decree—Sale—Judgment-debtor having 
_ no saleable interest—Sale-money—Rateable distris 

button—Auction-purchaser—Suit to recover purchase 
money, maintainability of. 
* Where a Statute creates: an obligation and pro. 
vides for enforcing its performance: in a particular 
manner, performance must be obtained in tha 
manner and into other, i 
Section 78 (2) of tka Civil Procedure Oode con- 
Hêins no indication that a sale by,virtue of which 
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assets have been made available for rateable distribu- 
tion can be attacked under it. The cause of action 


, recognised by that section arises out &f a wrong dis- 


tribution of assets and is entirely without relation 

to the manner in which those assets “were obtained. 

The right ofan, auction-purchaser to obtain a 
refund of the purchase-money when the judgment- 
debtor is found to be without a saleable interest, is 
entirely the creature of rules 91 and 93 of Order 

XXI of the Civil Procedure Code, the result being 
that without getting the sale set aside through the 
Oourt and by the method prescribed by the Code, 
the auction-purchaser has no remedy. The general 
principle of caveat emptor affects the purchaser 
unless he chooses to adopt the remedy given to him 
by the Statute, 

JA suit by an auction-purchaser for recovery of 
the purchaseemoney from persons to whom it has 
been paid, on the ground that the judgment-debtor 
does not possess a saleable interest in the property 
sold, is not mdintainable. MN Laxumicuanp v. 
OHATURBHUS 230 


Ss. 89, O. XXIII, r. 2, Sch. I, 
Pa | CE)—“Any matter in difference between the 
parties,” meaning of—Reference to arbitration—~ 
Jurisdiction of Court to refer matters not in dispute— 
Award on such reterence, validity of 
The expression “any matter in difference between 

them” in paragraph 1, Schedule IT, Civil Procedure 

Code, should not be given an extended meaning so as 

to include matters in dispute between the parties not 

included in the suit, 

A reference to arbitration on such matters is not 
a valid reference and the award on such a reference 
can neither be treated as a valid award, nor a lawful ° 
compromise of the suit claim under Order XXIII, 
rule 8, Civil Procedure Code. 

An award under an invalid reference, being self 
invalid, gives no right either as an award or asa 
compromise. . 

Semble,—Section 89 of the Civil Procedure Code 
is a bar to such an award being accepted as a 
lawful agreement or compromise of the suit under 
Order XXIII, rule 3, Civil Procedure Code. M 
PEDDAPALAYAM BODACHARI v, PEDDAPALAYAM MUNIRA- 
CHARI, (1921) M. W. N. 756; 14 L. W. 666 92 


SS. 100, 103—<Appeal, second— Finding 
of fact—High Court, power of, to go into evidence = 
Remand, 

It is rot for a High Oourt, sitting in second 
appeal, even ifitthinks that certain evidence has 
been improperly rejected by thelowerCourt, to weigh 
that evidence 9s against the evidence on the other 
side and arrive at a conclusion of fact upon the matter 
when that determination of question of fact does 
— under section 103 of the Civil Procedure 
Code. . 

In such a cass the matter should be remanded 
to the lower Appellate Court for determining the 
issues of fact upon the evidence, 

Per Jwala Prasad, J.-A finding of fact of a lower 
Appellate Court ‘is conclusive in second appeal but 
there is nothing’ to prevent a High Court from 








‘going into the eytdence on the record and deciding 


any issue whether actually raised or not in tho 
Court below if the finding of fact is getaside on 
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the grounds. mentioned in section 100 of the Civil 
Procetlure Code. 

Section 103, of the Civil Procedure Code has 
widened the power’ of the Appellate Court to go 
into evidence and determine any issue not determin- 
ed by the Court below. Pat Locuan Rat v. Sant 
Prasab, 3 P, L.T. 309 536 


S. 105, 0. VI, Ps 1 7—Amendment of 
pluint—General conditions on which amendment 

i — be granted ~Amendment, when should not be 
allowed, 





An amendment of pleadings is allowed subject to 
three general conditions, (1) bona fides on the part 
of the applicant, (2) possibility of amendment without 
such prejudice to the other party as cannot be 
compensated by costs and (3, the amendment is not 
such as to turn a suit of one character into a suit 
of another character. 

Ina suit for damages and permanent injunction, 
the plaintiffs intheir plaint asserted that they had 
title to and possession of the land in suit; the 
defendants denied the plaintiffs’ title, and pointed 
out that the suit could not be maintained as framed, 
as the plaintiffs were out of possession. Then the 
plaintitfs applied for amendment of the plaint and 
the only amendment which they wanted was that 
there should be a prayer for declaration of their 


title. That was disallowed by the Court of first 
instance. The Appellate Court by a remand order 


directed an amendment in terms of the plaintiffs’ 
petition. After the case went back on remand, the 
plaint was amended with a prayer for declaration 
of the plaintiffs’ title, Thereafter the plaintiffs put 
in another petition for further amendment, of the 
plaint with a prayer for recovery of possession, 
This was objected to by the defendants, on the 
ground that the amendment was illegal and altered 
the character of the suit. This objection was, 
however, disallowed and the oase was tried out, with 
the resalé that the suit was decreed by the First 
Court and the decree was affirmed on appeal, On 
second appeal by the defendants ; 

Held, (1) that in all the circumstances of the case 
the Court ought not to have allowed the second 
amendment, 

(2) that although the defendante not having 
appealed against the order of remand directing 
amendment, were debarred by the provisions of 
section 105, sub-section (2) of the Code of Civil 
Procedure, from disputing the correctness of the 
order, they were not precluded by the provisions 
of that section from showing that they had been 
prejudiced by the further amendment madé in the 
course of the re-trial © GYANENDRA NATH v. 
PoxsesH Nara Par, 26 O, W. N. 78; 35 0. L. ‘30 


z Ss. z 105 (2); O. XLI, Pa 23, 
O. XLHI, r, | (U)—Remand, order of—Appeal 
not prejerred—Order, whether can be questioned— 

Burden of proof—Question of law, . 

‘An order of remand which purports to bs made 
under Order XLI, rule 28 of the Oivil Procedure Code, 
if not appealed against, cannot be subsequently 
questioned, in an appeal from the docree vassed after 
the remand, ° 
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.The question, upon which party the onus of proving 
any particular point lies, is a question of law LE. 
NIAMAT BIBI v, MUHAMMAD FAIZ 


S. L1Q—Appeal to Privy Council-Suit 
for declaration that plaintif member of an agricul- 
tural tribe—Value cf subject-matter —“Property,” 
The words “the decree must involve, directly or 

indirectly, some claim or question to or respecting 

property of like amount or value” in section 11U 
of the Civil Procedure Code refer to some specific 
property and do* not contemplate property which 

party may be desirous of acquiring. i 
The valuation for purposes of jurisdiction is not 

always the real value of the subject-matter of the 

suit for purposes of settion 110 of the Civil Pro- 
cedure Code, °° ts 

Plaintiff brought a suit fora declaration that he 
was a Rajput by caste and valued the suit for pur- 
poses of juristtictien at Rs.11,00). The defendant 
accepted that valuation. The suit was dismissed by 
the High Court, Plaintiff applied for leave to appeal 
to the Privy Counsil, It was objected that the value 

of the subject-matter of the suit was not Ra, 10,099 

or above, The plaintiff replied that his object 

in bringing the suit was to establish that he was 

a member of an agricultural tribe entitled to acquire 





land ander the provisions of the Punjab Land Aliena- - 


tion Act, and that he intended to purchase a large 
quantity of land: * 
Held, that it could not be said that the value of the 
subject-matter of the suit amounted to Rs. 10,009 or 
that the decree involved any claim or: question to 
or respecting property of like amount or value. 
L Guoram RasuL Kuan v. Secretary OF Stare, 
2 L 297 2 239 


Sa I 15—Error of judgment or law— 

Revision, 

A. High Court in revision, under section 115 of 
the Civil Procedure Oodle, cannot interfere with any 
error of judgment or of law committed by a Sub. 
ordinate Court where another remedy is available. 
© GURUDAS KUNDU v. DASARATHI HALDAR 








S. I 1 5—Ezclusion of evidence—Revision, 
A. mere error of law committed by a subordinate 
Court in excluding certain evidence does næ 
justify a High Court in interfering under section 
115, Givil Procedure Code, © Gonam SOBHAN v. 
Att Hossain BAHADAR 696 


S. | 15—Nisconstruction of rules—~Reviston 
—Jdurisdiction—Paina High Court Rules for 
Subordinate Courts, rr. 37-B, 40, 41, 

A misconstruction of certain rules by a Snubordi- 
nate Court with respect to Pleader’s fees is nof 
revisable under section 115 of the Civil Procedure 
Code. Pat RAMKISHUN Das ù Bent Prosan, 
3 P, L. T, Bid . . 353 
S. 115—Order fining valuation for Court 

fees—-Revision does not lie—Hrror of law, whether 

ground for revision. 

No revision lies against a decision of a subordinate. 
Court on a question of valuation determining the 
amount of QOouart-fee, inasmuch a3 no case has been 
decided by that Goars within the meaning; of 
section 115, Civil Procedure Cede, 
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An error of law may be a good ground for second 
appeal, but it is not a ground for revision under sec- 
tion 146 of the Civil Procedure Code. N Govinn v, 
DAH œ 327 
S. I 15—-Other remedy open—Revision— 
. Powers of High Court. 

Revision should ordinarily not be granted even in 
a case in which no appeal lies, if some other remedy 
is provided which can be called reasonably efficacious 
in respect of the circumstances of the particular CASS, 
But in cases where some other remedy is provided, 
if. the decree is wrong and the slower remedy by 
regular suit will still leave the pergon suffering 
injustice and undue hardship, the revisional powers 
of a High Court should be exerojged in favour 
of the person sufferinf Injustice, N RaMOHANDRA 
FATE v, SRIDHAR 35 
Sa 115—Revision where another remedy 

available—Oouri’s duty where minors are cone 

cerned. 

A High Court will be slow to exercise its powers 
of revision, unless the party applying to the Court 
has no other remedy. 

When an order is made on a reference to arbitra. 
tion, and some of the parties concerned are minors, 
the Court should endeavour to ascertain, as far as 
possible, that the reference is for the benefit of the 
minors, as in the case of compromise, to which minors 
are parties. S Hunapar v, Farir MAHOMED, 158, 
L. B. 165 5 











S. I [5—Section to be interpreted liberally, 

The power under section 115, Civil Procedure Code, 
must receive a liberal rather than a narrow inter. 
pretation, particularly when the applicant has no 
other remedy, S NARAINDAS v, JASSOMAL, 16S. L. 


R. 136 
SS. 115, 151, 0. KAT, Pe 

O. XXIII, r. l—Evecution petition, withdrawal 

of—Sale of property notwithstanding withdrawal— 

Jurisdiction~~Appeal—Inherent power of Court. 

A decree-holder applied for execution of his decree 
by sale of the judgment-debtor’s property, but on 
the date fixed for the sale applied to the Court 
to dismiss the execution case, The Court rejected 
the second application and proceeded to sell the 
properties. Against the order rejecting the appli- 
cation an appeal was made to the District Judge who 
set aside the order of rejection. On an appeal tø the 
High Court, a single Judge set aside the order of 
the District Judge as being without jurisdiction, On 
a Letters Patent Appeal: 

Held, tat no appeal lay to the District Judge 
against the order of the Munsif rejecting the 
application of the deoree-holder and ordering the 
sale of the property in question. 

Held, also, that the Munsif had no jurisdiction 
to reject the prayer of the decree-holder to dismiss 
hig petition for exeottion, inasmuch as there was 
nothing to prevent a decree-holder from withdraw- 
ing his execution and getting it dismissed, if he 
did not want to claim any relief in respect of the 
execution, — 

Held, further, that under such circumstances the High 
Court had power under section 116 of the Civil Fro- 
cedure Code to set aside the order of the Munsif, 
which was without jurisdiction, Pat Ram Prasap 
Rat v, MAHERE KANT 122 
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ss. I 15, 0. XXI | | PF. 66—Revision— 


Valuation on sale proclamation cannot be fixed before 

date fined ~Jurisdiction. e 

A ‘Court has no jurisdiction to fix the valuation 
on a sale proclamation before the dafe fixed for 
the hearing of the matter. Pat SUKHRAT BAHADUR 
v. Dest Buxus, 3 P, L. T. 842 360 


S. 115; O. XXI, r. G4—BSale certi 
ficate, ‘amendment of, without notice to judgment” 
debtor, legality of —Revision--High Court, discretion 
of, where no prejudice caused to judgment-debtor— 
Timitation. 

The amendment of a sale certificate at the in- 
stance of an auction-purchaser without notice to the 
judgment-debtor isa material irregularity in pro- 
cedure. 

Where, however, the irregularity has not prejudic. 
edthe judgment-debtor, a High Court will not inter. 
fere with the order in revision under section 115, 
Civil Procedure Code, 

It is in the discretion of a High Court, in proper 
cases, to excuse the delay in presenting & revision 
petition after 90 days from the date of the lower 
Court's order. Wi YAGNASAMI Iver v. ÜHIDAMBARA- 
NATHA MUDALIAR, (1922) M. W, N. 180 732 


S. 115, O. XXXIIL, ra 2Application 
to sue in forma pauperia—Cause of action not 
disclosed—-Rejection, order of—Revision, maintain. 
ability of. 

An application for leave to sue in forma pauperis 
should be rejected if it discloses no cause of action 
against the principal defendant. 

Per Piggott, J.—Quere.—Whether an application 
for revision lies against an order rejecting an 
application for leave to sue in forma pauperis, 

Per Walsh, J. -An order rejecting an application 
for leave to sue in forma pauperis is not a “case 
decided” within the meaning of the decision of the 
yecent Full Bench Court and no application for 
revision lies against such a decision. A MAHADEO 
SARAI V, SECRETARY OF State FoR INDIA, 20 A. L.J. 
55 ' 255 
— § 115, Sch. Il, para. 15— 

Arbitration —Arbitrater getting private information 

but communicating ib to other arbitrators—Award, 

validity of —Revision—High Court, power of. 

A High Court will proceed very warily in 
allowing revision in the case of awards, 

Where in a case referred to arbitration one of the 
arbitratora gets private information abort the case 
but takes care to communicate it to the other 
arbitrators in the presence of the parties and they 
have opportunity of checking the information or of 
contradicting it, the award is not vitiated. M 
MOHIDIN SAHIB v. RAMASWAMI CHeETry, (1921) M. W. 
N. 609; 41 M. L. J. 2%6; 14 L. W, 894 76 


s 
S. 144, scope of—Letters Patent Appeal— 

Order of abatement set aside~Restitution — Order 

for costs, whether also set aside, 

Section 144, Civjl Procedure Code, is not confined 
to cases where regfitution is claimed on the reveraal 
of the decree in a first or second appeal. Whenever 
a decree is varied or reversed, the section applies, 
however the reversal or variance may have been 


effected. 
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- «Whero an order declaring the abatement of a 
suit awards costs tothe defendant, and the order 
of abatement is set aside on appeal, the order as 
to costs is also set aside, if, apart from the abate. 
ment of the suit, there was no other conceivable 
reason for’ the award of the costs to the defendant, 
Wi SITALAKSHAMI AMMAL v. KRISHNASWAMY IYER, 
(1922) M, W. N. 186 797 


S. 145-—-Brecution of decree—Arrest of 
judgment-debtor—Surety to produce judgment-debtor 
orto pay amount—Judgment-debtor sentenced to 
imprisonment—Surety aware of criminal proceedings 
when standing surety—Surety, lability of. 

A judgment-debtor who was arrested in an execu- 
.tion of decree was released from custody on a surety 
undertaking to produce him whenever the Court 
required and the surety gave a surety-bond to 
.the Court binding himself, on failure to produce 
the judgment-debtor whenever required, to pay the 
amount himself. One month’s time was given to 
the surety for the: payment of the money and he 
was directed to produce the judgment-debtor on 
the expiry of the month, A criminal charge of 


- 





embezzlement against the judgment-debtor was ` ag passed” ‘in Order IK, rule 13 of Givil Procedure 


.Code is not so definite and precise as to create 


pending at the instance of the decree-holder at the 
time the surety-bond was ‘given and this very 
surety went bail for the judgment-debtor in the 
Criminal Court. On the date on which the judg- 
~nent-debtor was to be’ produced in Court, he was 
sentenced to imprisonment and thereupon the surety 
‘applied in Court for his discharge butno order was 
passed. On decree-holder’s application for process 
against the surety : 

Held, that the surety was not discharged from 
his obligations inasmuch as it could not be said 
that the surety could not have contemplated the 
possibility, or even the probability, of the judgment- 
debtor being in jail within a month of his execut- 
ing the surety-bond when he knew that at that 
fime criminal proceedings were going on against 
the judgment-debtor and that, therefore, execution 
could issue against the surety, A Ramesnwar 
SINGH v. SRI Lar, 19 A. L, J. 968 374 


Sa 149,. 0. XLIV, P. I—Leave to 
appeal as pauper—Application dismissed—-Memo- 
randum of appealeCouri-fee paid within time 
-allowed—Limitation, 

There is a distinction between applications to 
gue as a pauper, and applications to appeal as such. 
In the former the plaint is dn integral portion of, 
the application ; in the latter’ the memorandum of 
appeal is a separate document. ; š 

Appellant ‘applied for leave to appeal as pauper, 
and along with his application fled a memorandum 
of appeal as required by Order XLIV, rule 1 of 
the -Civil Procedure’ Code. The application was 
miade within the period of limitgtion allowed for 
an appeal. “Eventually, long after limitation had 
expired,‘ the application was dismissed and the 
Court made an order requiring the appellant to pay 
in Court-fees by a certain date, which was done, 
Atethe heating it was objected that ihe appeal was 
barred’ by time: E 

Hild, (1) that the dismissal of the application for 
leave to appeal asa pauper did not involye a dis. 


missal of the appeal : 
. = Mn- 
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(2) that the order of the Court directing pay. 


< ment of Court-fees was made under section 149 of 


the Oivil Procedure Code; ° 
(3) that on payment of the Courtfeeg, the 


- presentation of the memorandum of appeal was, 


under section 149 of the Code, validated as from 
the date of its original ‘presentation and that, 
therefore, the appeal was within time, “L Divan 
Das v, BUNDAR Das 741 


— s. 150, O. IX, Ya 13, applicability of ` 


—Transfer of territorial jurisdiction from one Court 
to another—*Hx parte decree, application to set aside 
— Forum, proper. A 


Where the, territorial jurisdiction of a Court in 
respect of a certain area *is¢ransferred to another 
Court, the Court to which the jurisdiction is so 
transferred can, under section 150 of the Civii Pro- 
cedure Code, entertain an application under Order 
IX, rule 18 of Civil Procedure Code to set aside 


‘an ex parte decree passed by the former Oourt in 


a suit concerning the subject-matter within -the 
area so transferred, 
The expression “the Court by which the decree 


an exception to the general rule introduced by 
section 150 of the Civil Procedure Code, 

Per Krishnan, J.—Section 150, Civil Procedure 
Code, is: an enabling provision which prescribes 
what is ‘to be done, in the ordinary course, to get 
an ew parte decree set aside. There is nothing 
in the section to restrict the making of an 
application to set aside an es parte decree to the 
it. | M Srrnivasa Rao v. 
HANUMANTHA Rao, 42 M. L., J. 344 15 L. W. 458 





S. 151, 0. IX, r. | 3—Limitation Act 

-~ (IX of 1908), Sch. I, Art. 164--Ex parte deeree— 
Refusal to set aside--Appeal——Application to ‘set 
aside ex parte decree-Inherent power of Court to 
extend time, : 

No appeal lies from an order purported to have 
been passed under section 151, Civil Procedure 
Code, refusing an application under Order JX, 
rule 18, Oivil Procedure: Code, to set aside anew 
‘parte final decree in a mortgage suit. < 

A Court is not entitled by purporting to act 
under section 151 of the Civil Procedure Code'to 
extend the period prescribed by Article 164 of 
Schedule I to the Limitation’ Act foran application to 
set aside anew parte decree. Pat AronHyA Manton 
v. Pavut KuER, (1922) Par. 61 34! 


SS. 151, 152—Amendment of decree*by 
Court other thaw that which passed decree, legality 
of—Transfer of application for amendment of decree, 
whether valid. . 3 
An orderof a Court amending in execution -a 

decree of another Court ‘is wholly ultra vires and ‘is 

not saved by sections 151 and 162 of the Civil Pro. 
cedure (ode. “ 





A transfer bya District Judge of an ‘application’ 


for amgndment of a decree passgd by him- to 
another Oourt for disposal is improper and out’of 


order. M Kogatta BUCHILINGAM v, Koranta 
SATYANARAYANAMURTH!, 16 L. W, 301 7410. 
6 é 
+ 
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— QO. 1, ra 8—Leave to sue in representative 

character—Notice, necessity of—~Court, duty of— 

. Omission to issue notice-—Irregularity—Remedy— 
- Procedure. 

Lhe provisions of Order I, rule 6, of the Civil 
Procedure Code as to the issue of notice in a suit 
brought in a representative capacity are peremptory 
and a Court is bound to issue notice as required 
by the rule, If it omits to issue notice, it commits 
an irregularity and a grave irregularity, and 
the proper course to follow for the Appellate Conr’ 
in such a case is to send back the case to the Court 
of first instance, with directions to take up the case 
at the stage at which it ought to have issued notice 
and to issue notice and then proceed with the suit 
and re-try it, a 

No Court should ovérlook or omit to carry out 
what the law requires. 

Per Walsh, J.—Permission in terms of rule 8 cf 
Order I toa plaintiff to sue in & representative 
capacity is fundamental to representative pro- 
cedure. A Court has no jurisdiction to ignore or 


to break its own,rules or to grant the decree in the . 
“ face ofa breach of. law. 


20 A. L. 5.73. 


— O. II, r. 2—Failure to sue for portion of 
claim—Bona fide mistake—Subsequent suit for that 
portion, whether maintainable, 

Where in a previous suit for profits the plaint- 
iffs under an impression that the profits were paid 
annually failed to include in the claim profits of 
six months which had fallen due and it subsequently 
transpired that the profits were paid half-yearly a 
subsequent suit for the profits of those six months 
is not barred by Order II, rule 2 of the Civil Pro- 
cedure Code, A Nimau Sixeu v, NAJUBAN, 4 U. P. 
L. R. (A.) 16 58 


— 0. Il, P.e 2—AMortgage~LeaseSuit for 
, rent—-Suit on mortgage, whether barred, 

The defendant mortgaged his house to plaintiff 
for Rs, 606 ; possession was to be with the plaintiff, 
who was entitled to charge interest at I per cent, 
per mensem and was to set off against the interest 
any sums received by way of rent. It was 
opgn to him to induct any cenant he chose, 
but he gave the house to defendant ‘on a year’s 
lease at Rs. 6 per mensem, In 1911 the plaintiff 
sued the defendant for Rs. 90, being rent for 16 
montis, and obtuined a decree, Subsequently he 
brought another suit to recover the mortgage-debt 
and interest: 

Held, that the causes of action in the two suits 
were different and that, therefore, the subsequent 
mtit was not barred by the provisions of Order II, 
rule 2 of the Civil Procedure Code. {u MUHAMMAD 


02 


A Bayam Lan Vv, LALLI, 
259 











= 0. Il, Pa 2—Mortyage, 

for term~—Option to sue for interest or principal 

and interest—Suit for interest alone after expiry 
+ of term ~Bubsequent suit for principal and interest, 
< maintainability of-—Oause of action, what is. 

The cause of action is the cause of action which 
gives occasion,for and forms the foundation of the 
suit, and if that cause enables a man to ask for 
larger and wider relief than that to which he 
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limits his claim, he cannot afterwards seek to 
recover the balance by independent proceedings. 

A simple mortgage-deed, containing no express 
covenant for the payment of the principal and 
interest, provided that the interest would be paid 
monthly and if no interest was paid for six months 
the creditor would be entitled to sue for interest 
alone or for both principal and interest. No interest 
was paid and after three years—the expiry of the 
period of the mortgage—the mortgagee, relying on 
the cause of action arising on the non-payment of 
interest for six months, sued for interest alone and 
got a decree. Subsequently he sued for the: 
principal and the further interest that had accrued 
due : 

Held, that the subsequent suif was barred by 
Order II, rule 2 of the Civil Procedure Code. P G 
MUHAMMAD HAFIZ v. MUHAMMAD ZAKARIYA, 20 A. L, 
J, 17; 260. W. N. 297; (1922) M. W. N. 89; 35 O, L.J. 
126; 42 M. L. J. 248; 15 L. W. 377; 24 Bom. L.R., 341; 
BO M, L. T. 224; 3 P. L, T. 279; 1 P, W, R 1922 79 


O. Il, ra 2—Suit for deceased's estate 
—(Qmission to sue for one bond—Second suit for that 
bond not maintainable, 

Z.,a8 heir of her father-in-law, K., obtained a 
decree against a debtor on a bond executed by him 
in favour of K. Meanwhile B. and others filed a 
suit against Z.for the estate of K, on the ground 
that they were K.’s heirs and Z, was in unlawful 
possession of K.’s estate. They then knew of the 
bond but omitted to sue for it. In a subsequent 
suit for a transfer to them of the decree on the bond 
against the debtor 4 

Heid, on appeal, that the suit was barred — 
338 





Order II, rule 2 of the Civil Procedare Code 
BuupMAL SHEOLAL V. ZUNKARI 


0. V, rr. IO to I8, O. IX F. 5s 

O. XLI, r. 18—Service of summons—Duty of 

appellant to supply identifier —Appeal, dismissal of, ` 

Under law no obligation is cast upon an appel- 
lant to supply an identifier when the peon goes to 
effect service of the summons. The identifier refer- 
red toin rule 18 of Order V of the Civil Procedure 
Code need not necessarily be one supplied by the 
party, He may be a person in the village knowing 
the defendant, 

No identifier is required for a service of a notice 
upon a respondent in an appeal pending in the 
High Court An appeal cannot be dismissed for 
an appellant not supplying an identifier, Pat 
NAGENDRA Naru GHOSH v, SAMBHU Nata PANDE 








- O. V, re 7 —Service of summons—Agent 
or person competent to accept service present— 
Diligence to effect personal service, whether coms 
pulsory. ° 
The application gf the words "after using ali due 

and reasonable diligence” in rule 17 of Order V ig 
specially restricted tothe case where there is no 
agent empowered to accept service on behalf of 
the defendani nor any other person on whom 
service can be made, 

Where there igsuch a persor, the serving officer 
need not make sugh diligent efforts to effect personal 
service, even if the agent or adult member of the 
defendant’s family refuses to accept service on his 


1028" 
Civil Procedure GCode—1908—conta, 


behalf, It ig, however, still necessary to prove that 
the defendant “cannot be found.” MADAN SINGH 
V, KESHEOPRASSAD 


e 
O. VII, ra 6—Bar of limitation—Facts 

stated in taint, whether can be controverted. 

Where the plaintiff satisfies the requirements of 
Order VII, rule 6, of the Civil Procedure Code by 
stating in the plaint the ground ‘showing how his 
claim is within limitation, he ought not to be 
debarred from taking another and even an incon- 
sistent ground ‘to get over the bar of limitation. 
AI ONKARLAL v. Ras MoHAMUD, 17 N, L. R. 209 279 


O. IX, rr. 8, 9, O. XVII, Pa 2—Dis- 

„missal of suit on merits on plaintiffs non-appear- 

ance-~Restoration——-Jurisdiction, 

Order. IX, rule 8, of the Code of Civil Procedure 
read with Order XVII, rule 2, does not contemplate 
the hearing of a suit on the merits in the 
absence of the plaintiff or his pleader, Therefore 
m suit dismissed on the merits in plaintiff’s absence 
can be restored: and re-heard. A Ruxam v. Tana 
Cann, 20 A, L. J. 123 775 
Q. IX, r. 13, O. XLIII, r. I (d)— 

—Ex parte decree by Munsif having Small Cause 

‘Court powers—Application to set aside ex parte 

decree rejected by Munsif having no powers— 

Appeal, i 

Where a suit in the nature of a Small Cause Court 
snit was decreed ew parte by a Munsif exercising 
jurisdiction as a Small Cause Oourt Judge butan 
application to set aside the ew parte decree under 
Order IX, rule 13 of the Civil Procedure Code, was 
made to, and rejected by, his successor who was not 
invested with Small Cause Oourt powers ; 

.Held, that as the decree, being that of a Small 
Cause Court, was final and not open to appeal, no 
appeal lay from the order passed by the Munsif 
under Order IX, rule (3 of the Civil Procedure Code, 
A rea Lat v. JHUNNI Lat, 20 A, L. J. 203 967 
O. XI, rr. 14, 

and inspection of documents—General description 

in order for inspection, whether sufficient —Penalty 
for non-compliance. 

In an order for the production or for the inspec. 
tion of books and documents, a general description 














would be sufficient so long as that description would ` 


suffice for the identification of the document or 
book sought to be produced or inspected. 

The penalty provided in rule zi of Order XI of 
the Civil Procedure Code should only be imposed 
in extreme cases and as a last resort. 

When books relating to a partnership, the 
business of which is carried on at severaf places, 
are ordered to be produced, it is an extreme 
measure to penalise the failure of the defendant 
to produce one out of many books by striking his 
defence out, . 

The provisions of rule 21, Order XI, Civil Proce. 
dure Code, are applicable to the case of an omission 
to produce any document under rule 14 of Order XI of 
the said Code. 

Semble:—The omission of the word “production,” 
- which appears in rule’l4, in rule 2160f Order XI of 
the Civil Procedure Code, ia due to the fact that it 
ja redundant there. ka BAN NATH y. PABABHU Paor 


i 
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15, 21 -—Production . 
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case posted on notice board — Compromise —Petition— 

Court, jurisdiction of. : 5 

The posting of a notice upon the notice-board of 
a Court announcing the result of an appeal is*not 
a sufficient compliance with the requirements of 


Order XX, rule 1, Civil Procedure Code, as to the’ 


pronouncement of judgments in open Court, and the 
appeal is still pending for.want of a delivered judg- 
ment, and the Court has jurisdiction to entertain a 
petition of compromise. WI TaARIGOPULA NAGIAH v. 
KOMINENI SesHamMa, 41 M, L, J. 835; 14 L. W. 614; 
(1921) M. W. N: 866 82 


O. XXI, va 2—Pull satisfaction of 
decree certifieg to Cowrt-—Subsequent withdrawal 
by decree-holder of sune deposited by another judg- 
ment-debtor ın Court by mistake—Application for 
refund of gponey so withdrawn—Hnecution—Hmecu- 
tion Court, jurisdiction of—No separate suit neces. 
‘SATY. 

A decree-holder was paid out of Court by one 
of the jadgment-debtors and an application was 
made to the Court under Order XXI, rule 2, 
Civil Procedure Code, certifying that the full deoretal 
money had been paid, Subsequently, another judg- 
ment-debtor deposited the decretal money in Court 
not knowing that the decree-holder had already 
been paid offin full. The decree-holder withdrew 
tkis money oat of Court. The judgment-debtor 
then made an application for refund of this 
money : 

Held, thatthe Executing Court was the proper 
Court to decide the matter notwithstanding 
that the decree had already been executed some 
time before and that no separate suit was neces- 
sary. Pat Goran Batv, BAMBHANJAN Rat, (1922) 
Par, 58 307 








O. XXI, r. 2 (3)—Brecution—Decree, 
satisfuction of, not certified to Court, cannot be 
recognised. 

Under Order XXI, rule 2 (8) of the Civil Pro. 
cedure Code a payment or adjustment of a decree 
which has not been certified or recorded cannot 
be recognised by any Court executing the decree. NI 
ARUNACHALA OHETT(IAR V, PANCHALI Papayacdi, 
(1922) M. W. N. 189 830 


— QO. XXI, r. 57—Execution—Attachment 
Default by decree-holder—Application dismiaged 
but attachment maintained—Order, whether proper. 
A Court executing a decree found itself, on a 

particular date, unable to proceed with the execu- 
tion of the decree by reason of the default of the 
decree-holder, but instead of dismissing the appli! 
cation or adjourning it to a further date as provided 





by Order XXI, rule 57 of the Civil Procedure Oade,- 


passed an order that the executign case shonld, for 
the time being, be dismissed, but that the attachment 
should remain in force. Ona subsequent date the 


decree-holder applied to the Court to proceed with , 
the sale of the property without any fresh attach. 


ment : ji 

Held, that although the order passed by the Court 
was not a proper order for the C 
passed, ib could not be treated as a nullity and as 
having noeffecl upon the parties between whom 


i 


dirt to have ‘ 


O. XX; P. 1 —Notice announcing result of ~ 


b 


Vol, LXV] 
Civil Procedure Code—1908—contd. 


it was passed and thatthe property could be sold 
withouta fresh attachment A MUHAMMAD MUBARAK 
Hussain v. Sanu Bimar Prasan, 20 A, L. J. 118 91 


- O. XXI, rr. 66, 90—Ezecution of 
decree~ Notice—Subsequent applications, continud- 

| tion of first-—Omission of fresh notice—Irregularity— 
“Shall be done’ and “shall not be done,” distinction 
between, 

Where two successive applications made by the 
deoree-holders for execution ,of a decree are 
‘practically applications to continue the previous 
execution proceeding, the issue ef a fresh proclama- 
tion under Order XXI, rule 65 ef the Oivil Pro- 
cedure Code when thes necessary particulars were 
duly ascertained in the previous execution pro- 
ceeding is not alfolutely necessary and if necessary 
the omission isa mere irregularity whioh can be 
made a ground for setting aside the,eale under Order 
XXI, rule 80 of the Civil Procedure Code. 

A. distinction must be drawn between cases in 
which a Court or an official omits te do something, 
which a Statute enacts shall be done, and cases in 
which a Court or an official does something which a 
Statute enacts shall not be done, In the former 
case, the omission may not amount to more than 
an irregularily in procedure. In the latter, the 
doing of a prohibited thing is ultra vires and illegal. 
O Basant Lau v, Bassan Husain, 24 O. — 








O. XXI, r, 6Q9—Ezrecution sale taking 
place on date to which it was not adjourned, efect 
of— Material irregularity—Substantial injury. 
Where an execution sale, which had been adjourned 

to take place on a particular date, was adjourned till 

another date and the sale did not take place 


on that adjourned day but washeld ona subsequent, 


date, to which date the sale had never been 
— under Order XXI, rule 63, Civil Procedure 
Code: 

Held, that there was a material irregularity in the 
conduct of the sale which would justify its reversal 
if it was established that the judgment-debtor had 
suffered a substantial injury by reason of the irre- 
gularity. © Hari SADHAN Ror v, SHIB ae 


e Mitra, 35 O. L. J. 140 





O. XXI, rr. 71, 84—Auction-sale— 
` Failure of purchaser to deposit 25 pere cent, of 

wrchase-money —~ Re-sale — Damages — Purchaser, 
. Bability of —Decision, whether appealable, 

Certain property belonging to juigment-debtor 
was putcp for sale in execution of a Civil Court 
decree. In the execution-sale the appellant was 
the highest bidder and was declared to be the 


* purchaser but he failed to pay the deposit of 


Rs 25 per cent, of the purchase-money as required by 
Qrder XXI, rule 84 (1) of the Civil Procedure Code. 
The sale Officer announced that the property would 


* be re-sold next morning and it was re-sold. On the 


second sale the price fetched was much less. The 
judgmenié-debtor made an application under Order 


. XXI, rule 7i to make the first purchaser liable for 


the difference in price : : 

Held, that the first purchaser was liable for the 
difference fu price inasmuch as there was # re-sale 
within the meaning of Order XXI, rule 84, Civil 


© Proçedure Code, aud as under Order XXI, rule 71 a 
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purchaser was liable for a default bot in the 
making of the original deposit „and in the sub- 
sequent payment of the balance dit, 

Held, also, that the adjudication in the matter 
amounted to a decree and that an appeal lay from 
that decree. 

Per Walsh, J.—Quzre —Whether a suit for the 
difference of the sale price consequent on the failure 
of the first purchaser is expressly excluded by the 
provisions of Order KAT, rule 71 of the Civil Pro, 
cedure Code. A Sita Ram v Janki Ran, 20 — 


105 
O. XXI, r. 89—Application to set aside 
sale— Deposit by one of several judgment-debtors, 
whether enures for benefit of co-judgment-debtors 
Where one of several judgment-debtors makes a 
deposit in Court of the amount stated in a sale pro- 
clamation and the 6 per cent. of the purchase-money, 
quite independently and not conjointly with the 
other judgment-debtors, it is nob open toa co-judg- 
ment-debtor to take advantage of such deposit in 
support of an application under Order XXI, rule 89 
of the Civil Procedure Code M Osza K. SUBBAYAR 
v. Taoppat MUTHAYAR, 14 L. W., 631; 42 M, L, J. 71; 
80 M. L. T., 83 983 


O. XXI, r, 9O—Luwecution—Auction sale 
-~Encumbrance not mentioned in proclamation — 
Auction-purchaser, whether can apply to set aside 
sale, 

An auotion-purchaser is a person whose interests 
are affected by a sale within the meaning of 
Order XXI, rule 90 of the Civil Procedure Oode 
and can, therefore, maintain an application 
under the rule for setting aside an auction-sale 
when an encumbrance existing on the property sold 
has not been mentioned in the sale-proclamation. 
N SHIVPRASAD v, SANTOOSI 8 


O. XXI, ra G2—Dacree—Sale—Satis{ac- 
tion admitted by decree-holder—Confirmation— 
Powers of Court, 

The very foundation of the powers of a 
Court to execute 2a decree, viz, the existence of a 
decres capable of execution, disappears after a decree 
is admitted by the decree-holder to be satisfied and 
the Court’s powers in execution also cease thore- 
after Therefore, an auction sale held previous to 
the admission of the satisfaction of a decree cannot 
be confirmed after satisfaction is notified to Court, 
as the confirmation of a sale is a proceeding in 
execution. N NILKANTH v. YESHWANT 3 
O. XXI, P. 99—Egecutim of decree — 

Obstruction—8ub-tenant of judgment.debtor. 

A sub-tenant of a tenant judgment-debtor cannot 
claim to be in possession of the leased property 
on his own acdount or on account of some person 
other than the jndgment-debtor, within the mean- 
ing of rule 9% of Order XXI of the Civil Procedure 
Code and an auction-purchaser of such property is 
entitled to get possession of tt from the sub-tenant, 
B JAIRAM Japowst v. NOWROJI JAMSHEDJI, 23 Bom, 
L. R. 1816 | 212 
©. XXII, r. I Malicious prosecutton and 

obstruction Qf right of way—Damages, suit jor — 

Death of defendant—Tort—Personal action. 

A suit was filed for damages for (1) malicious 
proscoution and (2) for obstruction of right of way, 











— nganani 
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Before the suit came on for hearing the defendant 
died. Tlifere was no suggestion thatthe estate of 
the wrongdoer had benefited by his act of wrongful 
obstruction : ° 

Held, (1) that the action was in each case for 
tort and was a personal action ; ; 

(2) that defendant’s liability for his wrongful acts 
died with him. 

(8) that as defendant's estate was not benefited 
by his wrongful act, no legal remedy could be 
pursued against it. U B Ma Suwe Tur v, MAUNG 
Po Aung, 4 U. B. R. (1921) 73 


O. XXII, ra I—Suit, withdrawal of, with 
liberty to bring fresh suit—Court trying subsequent 
~ guit cannot question propriety of order, 

Where a suit was allowed to be withdrawn with 
liberty to bring a fresh suit, the Court trying the 
subsequent suit is not competent to enter into the 
question whether the Court which granted the 
plaintiff permission to withdraw the first suit with 
liberty to bring a fresh suit, had properly made 
such order. © Samappr SHEIKH v. FuLBAsH paa 


: O. XXII, rr. I, I I — Abatement of 
appeal—Order, whether appealable. 
No appeal lies from an order declaring that an 
appeal has abated. A MUHAMMAD ISMAIL 4, 
MANOHAR Das, 20 A. L, J. 214 838 


O.XXU, fe S—“Legal representatives,” 
meaning of—Application by some--Abatement, 
whether of entire suit, 

The words “legal representatives” in Order XXII; 
rule 8, of. the Civil Procedure Code of 1908 cannot 
be construed to mean all the legal representatives. 
They must include any legal representative to whom 
the right to sue survives. The question to be 
decided in each case is, whether the omission of 
ene of the representatives is fatal to, the suit or 
appeal, 

Where, therefore, some only of all the legal 
representatives to whom the right to sue survives 
apply to have their names substituted for that of a 
deceased appellant, the appeal does not abate as a 
whole but abates tothe extent of the claim of such 
of the legal representatives as have not jointly or 
severally applied for their substitution of their 
names, N NARAYAN v. ANRITA, 18 N. L. R. 21 542 
e O. XXI, ra &— Abatement of appeal— 

Death of respondent, ; 

Where in a suit by certain proprietors against 
the remainder of the proprietary body of- the 
village for a declaration relating to the shamilat deh, 
one of the defendants dies and his legal representa- 
tives are not brought on the record, a declaration 
cannot be given against the remaining defendants 
and the whole suit abates, L. Sun MUHAMMAD 
v. KARAM JLABI š 121 
maan Oa KAI, Wa 5—“Court,” encaning of— 

Question as to legal representatives of deceased party 

—Determination—Jurtsdiction. ° 

The word “Court” in Order. XXII, rule 35, Oivil 
Procedure Code, means ‘the Court before which the 

* question arises,’ that is to say, the TrialsCourt if the 

question arises at the trial stage and she Appellate 

Gourt if the question arises when the Appellate 

court is in seigin of the case. 





wa 
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Therefore, where there is any dispute as to the legal. 
representative of a deceased party to an appeal the 
Appellate Court should determine the question itself 
and should‘ not ask the Trial Court to report upon 
and determine the question but may direct . 
the Trial Court to take evidence upon the question 
as to whois the proper legal representative of the 
deceased party and return the evidence to the Appel- 
late Court. Pat Onanpmani v. KARTICK ot 





O. XXU, r. I— Withdrawal of suit— 
Appeal. A 

. An order granting permission to a plaintif to 

withdraw a suit is mot a decree, and ia, therefore, not 

appealable, L Sant Ram v, BAHIB Kaur 9 


O. XXIII; r. S—Compremise to be recited | 
in entirety— Decree not to be passed beyond suit. 
When a compromise has been effected between 

the parties to a*suit, the proper course to follow 

is to recite the compromise. in the decree in its 

entirety, but to pass a decree in accordance there- . 

with only in so far as if relates to the ‘suit, 

Jivan KRISHNA v. RAMES Onanpra Das ' 


O. XXXII, r. 4 (3)—Guardian ad 
litem — Appointment without consent—Certificated : 
guardian—Presumption as to consent-—~Suit against. 
minor unrepresented by guardian—Decree—Juriadic- 
tion, < 
In a suit against a minor a Court is not entitled to 

presume.that a certificated guardian (of the person, 

and property of the minor under Act VIIL of 1890 

will consent to be appointed guardian for the suit, 

and should not, without his consent to such an 
appointment, in contravention of the express direc-, 
tion-of sub-rule 3 of rule 4 of Order XXXII of the. 

Civil Procedure Qode, appoint him as gaardiau for 








‘the suit. 


The provision as to the consent of the person 
proposed to be appointed guardian for the. suit 
is mandatory and imperative. 

Therefore when, a person has been appointed, 
guardian without his consent, the infant is not re- | 
presented and a decree made in 4 suit so constituted 
has no binding effect upon him, 

When 8 Court proceeds to make a decree against 
an infant who is not properly represented by a 
guardian, a8 contemplated by the Code of Civil Pro- 
cedure, tite Court acts without jurisdiction, inasmuch 
as a decree is made against 9 person who is dn 
essence not before the Court. a 

Jna suit notices were duly served upon a mingr de- 
fendant and his certificated guardian for the labter's, 
appointment as guardian ad litem of the minor in the 
suit. The certificated guardian did not appear, but was 
nevertheless appointed by the Court as guardian ad 
litem. He, however, never appeared and took no steps 
to protect the interests of the infant. Onthe suit being 
decreed ex parte against the minor, “the certificated 
guardian preferred an appeal, which was dismissed. 
The minor meanwhile attained majority and preferred 
8; second appeal : 

Held, that, inasmuch as the factthat the proposed 
guardian had preferred an appeal could not be taken 
as an index that he had consented to lis appoint- 
ment as guardian for the suit, the decree made. 
against the minor could not be maintained and must, 


. 
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be vacated. © ANNADA PRASAD v. UPENDBA NATH 


Dey, 34 0. L. J. 293 18 
O. XXXIIL, r. 7, Sch. IH, 





. paras. 15, 16~Jurisdiction, facte ousting, 


must be patent-——Minor——Reference to arbitration on 

behalf of minor—BSanction of Court not obtained— 

Reference voidable—Objection to legality of reference 

and award overruled-——Judgment pronounced in 

accordance with award—Appeal—Revision—Award, 
_ finality.of. . 

‘Facts ousting jurisdiction must be patent on the 
face of the record before it can be predicated of a 
Court that it has exercised &@ jurisdiction not 
vested in it by law in germs of clause (a) to section 
216, Civil Procedure Code. — 

A reference tò arbitration on behalf of a minor 
without the sanction of the Court is not void but 
only voidable and it is entirely within the province 
of the Court, before which ‘dn award is filed in 
pursuance of such a reference, to determine whether 
the reference was void from its inception. But 
where an,objection as to the legality of the award 
on the ground of absence of Court’s sanction is 
taken and the Court holds the reference and award 
to be valid, its decision, even if it is erroneous, is 
on & point of law and as such ig not open to 
revision, inasmuch as section 115 of the Civil Pro- 
cedure Code is not directed against conclusions of 
law cr facts in which the question of jurisdiction 
is not involved. . 

‘The words “being otherwise invalid” at .the end 
of sub-clause (1) (c), paragraph 15, Schedule II, 
Civil Procedure Code, are intended to give effect to 
the principle of finality in eases of arbitration, and 
where the judgment of the Court is pronounced 
according to the award uuder paragraph 16 (2), 
not only there is no appeal but there is no revision 
as well, Otherwise the principle of finality of 
awards would be destroyed, $S Emnapar v. FAKIR 
Manomen, 15 8. L, R, 165 0 
O. XXXIII, ra 7 (3)—Suit in forma 

pauperis—Court-fee, payment of, during inquiry 

into pauperism, effect of—-Withdrawal of application, 

Where a person applies for leave to sue as-a 
pauper, and along with his application presents a 





° plaint, but during the course of the inquiry into his 


pauperism, he files the requisite Court-fee, the suit, 
for the purposes of limitation, must be treated as 
beving been instituted on the day on which the 
eoriginal application for leave to sue as a pauper 
was made, and not onthe day when the Court-fee 
was filed. The withdrawal of the application to sue 
as a pauper, which is involved in the subsequent 
payment of the Court-fee is net equivalent to a 
refusal of permission such as is contemplated by 
rule 7 (3), Order XXXTII ofthe Qivil Procedure Code. 
‘The withdrawal is an admission of nothing more 
than that at the time of payment the applicant is no 
longer a pauper. Itisa submission to an order of 
dispauperisation under rule 9 (b), not to one of 
refusalof his original application. MN GOPIKISAN v. 
BULAKIDAS J 506 
— O. XL, Pa I, cl. (2)-— Suit for partition 
—Receivgr appointed to take possession—~Objection 
by “persons who are no parties to swit—Duty of 
Court to come to-definite finding—Oourt, whether can 
, delegate enquiry to Receiver. 
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Where in a suit for partition a Receivdr is ape 
pointed to take possession of tha properties in suit, 
‘the Court, on an objection being? made by persong 
who are no parties to the suit, claiming the pro- 
perties to be theirs and in their possession, is bound 
by clause (2) of rule 1 of Order XL of the Ciyil 
Procedure Code to come toa definite finding as to 
the truth of these allegations before it can make an 
order directing the Receiver to take possession of 
the properties. 

It is not the duty of a Receiver of a property 
to enquire intothe claim of title made by third 
parties, and the Court has no power under the Code 
to delegate an enquiry on this point to the Receiver, 
© Mamipa RAHAMAN v, JAMILA KHATUN, 34 O. L.J. 


128 837 
O. XL, r. 4, O. XLIII, r, 1 (s)— 

Order directing Receiver to deposit money in Court, 

whether appealable. 

An order requiring a Receiver to deposit a 
certain sum of money due by him into Court un- 
accompanied by any direction as to the attachment 
of his property, is not an order made under rule 4 
of Order XL of the Civil Procedure Code, and con- 
sequently is not appealable under rule 1 (3) of 
Order XLIII of the Code. PALANIAPPA CHETTY 
y. PALANIAPPA Onerry, (1921) M. W.N.806 403 


O. XLI, r. 1—Appeal, copy of decree not 
filed with—Appeal admitted and argued—Copy of 
decree filed after limitation—Appeal, validity of— 
Jurisdiction, want of— Objection. 

Rule 1 of Order XLI, Civil Procedure Code, makes 
it obligatory on the appellant to file a copy of the 
decrée with the memorandum of appeal. 

A Court is bound to take cognizance of the fact 
that it has no jurisdiction, however that may be 
brought to its notice and at whatever stage of the 
proceedings. 

A memorandum of appeal was filed withont a 
copy of the decree appealed against. The appeal 
was admitted and finally argued, But before writ- 
ing the judgment the Judge noticed that there was 
no copy of the decree on the record. Upon this the 
Judge gave time to the appellant, who fileda copy 
of the decree long after the period of limitation for 
filing an appeal had expired. The question was 
raised whether that copy could be accepted or who- 








‘ther the appeal should fail : 


Held, that there was no proper appeal before the 
Court until long after the period allowed by the 
law of limitation and that the Qourt could not 
overlgok this defect because of the fact that the 
appeal had, as a matter of fact, been admitted and 
argued, U B Maone Po Bauna v., Ma Mon, 4U. 
B. R. (1941) 76 68 


O.XLI, ra II, provisions of, whether 
. controlled eby. those of r, 21—~Appeal, summary 
dismissal of —Judgment, 

Where af order of a lower Appellate Court dis. 
missing an appeal under Order XLI, rule 11 of 
the Civil Pracedare Code ran as follows :—“Heard” 
Pleader. * The appeal is sunimarily dismissed : id 

Heid, that s the provisions of Order XLI, rule 11, 
were controlled by those of Order XLI, rule 31 of 
the Civil Procedure Code, the judgment of the lower 
Appellate Court was defective and should he set 
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aside, € Brrrin Besant OHATTAPADHYA V, JOGENDRA- 
NATH BANDOPADHAZA 9 
O. XL?, r. 23—Appeal—Remand, order 

‘of, appeal from Findings of fact, whether can be 

interfered. 

An appeal from an order of remand under 
Order XLI, rale 23, Civil Procedure Qode, stands on 
the footing of a second civil appeal and a High 
Court is bound by the findings of fact of the lower 
Appellate Court, QAMAR JAHAN BEGAM v. 
BANSIDHAR, 8 0. L. J. 624 "7 
LI, rr. 23, 25—Lelters Patent 

(Pat.j, cl. LO—Remand order by Appellate Court, 

if can be challenged in final appeal by party not 

filing Letters Patent Appeal against remand order — 

Judgment, meaning of. 

Tt ig not open toa Judge hearing an appeal from 
an order passed by a lower Court on remand by a 
High Court to call in question the earlier judgment 
of the High Court remanding the case to the lower 
Court for re-decision after setting aside the order of 
the Court below. A party not having filed a Letters 
Patent Appeal against such a judgment of a Single 
Judge remanding the case, cannot question the 
propriety of the order when the case again comes 
back to the High Court for final determination. 

When a High Conré sets aside the judgment of 
the lower Court and remands the case whether it 
orders a ‘re-hearing or not, it is a final jadgment 
and Letters Patent Appeal lies against such judg- 
ment but an order merely referring an issue for trial 
by the lower Court before the final determination of 
the appeal is not such a judgment, Pat Munsar 
Lan v. Ramasis PURI, 8 P. L. T. 343 175 
— ⸗ OQO. LI, Pa 27. i 

It is not proper for an Appellate Court to admit 
evidence after the close of arguments. If it is 
necessary to admit evidence atthe appellate stage 
for the proper adjudication of a case, the Court may 
do so, in strict observance of the provisions of 
Order XLI, rule 27, Civil Procedure Code. © Isar 
ALI v. SATIS CHANDRA Boy 504 
O. XLV, re 7—Appeal to Privy Council 

— Security, extension of time for depositing— Cogent 

yveason. . A 

Where a party, who has obtained leave to appeal 
to His Majesty in Council, applies for an extension 
of the prescribed period of six ‘weeks for furnishing 
the requisite security dnd depositing costs, he is 
bound to show that during that period he exercised 
due diligence in endeavouring to obtain the neces- 
sary money: the mere statement that he has been 
trying to raise & loan and has failed will not be 
considered & “cogent” reason for granting an exten- 
sion within the meaning of the Privy Council ruling’ 
in Barjore v. Bhagana, 10 C. 557: API. A 7;8 IND. 
Jug. 216; 4 Sar. P. C. J. 498; Rafique & Jackson’s 
P. O. No. 76:5 Inv Des. (x. s ) 873. Is B Ponnan- 
MAL v. BANK OF RANGOON, 11 L. B. R, 108 450 
— — s Vs, Pu “[—P. rivy Counctt Appeal- 

Application to deposit security money made within 

time - Order made beyond time— Deposit, validity of.) 
“ An application was malle by the appellant within 
the time allowed by Order XLY, rule 7,6 of the Civil 
Procedure Code that the security amount might be 
received. The order*made on the application was 
"Lay before the Bench concerned,” At the next 
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sitting of the Bench an order was made that the 
money be received but that order was made after 
the period allowed by law had expired: : 
Held, that as the applicant was ready with money , 
within time and could not deposit as the proper 
Bench was noi sitting tomake an order the deposit 
must be deemed to have been made ‘in time, A 
Dest Rar v PRAHLAD Das, Z0 A. L. J. 61 340 


O. XLV, r. 7—Privy Council Appeal— 
Extension of timo for security and deposit for 

translation—-High Court, power of, . 

A High Court hag no power to extend the time 
for furnishing seotrity and making a deposit for 
translation and printing and Sther charges in Privy 
Council Appeals beyond those times, which are now 
definitely and clearly set out‘in the amended Order 
XLV, rule 7 of the Civil Procedure Code. A Ram 
DHAR v, Praa Nawarn, 20 A. L. J, 13 249 


O. XLVII, r. I — Review, maintainability 
of, pending appeal—Ground for review. 

A Court has power and infact is boupd to pro- 
ceed with an application for review of judgment - 
notwithstanding the fact that an appeal has been 
subsequently filed," Pat Smam Lat Sanu — 








KOER 





Sch. Il—Arbitrators appointed by parties 
— Pleader, power of, to cancel and appoint another, 
Where ina casen litigant has himself appoint- 

ed tbe arbitrators, his Pleader has no power to 

substitute another or others in their place or to 
revoke the appointment of one or more of them 
without the knowledge of or instructions from his 
client. Power to make an appointment in the first 
instance in the absence ofany instructions bo the 
contrary is one thing and power to undo the 
appointment made by his client is another thing. 

N KASHIBAM v. Guppoo 19 

Sch. Il, para. 8—Date fzed for filing 
award~—Case not to be disposed of that day, 

As the filing of an award is an act of the arbitrator, 
it is unjust to require the parties to the case to be 
present in Court onthe date fixed for the filing of 
the award. 

A Judge does not act within the spirit of 
paragraph 8 of Schedule II of the Civil Procedure 
Code by dismissing the suit for non-appearance of 
parties or the date fixed for the filing of the award, 
if the award is not filed on that date, . 

Pa ph 8 means that the Court must wait till e 
the date fixed by the Court for the filing of the 
award. Ifthe award is not fled on that date; the 
Court may then, and not in anticipation of the 
arbitrators not filing the award, make an order 
superseding the arbitration and fixing a date for 
proceeding with the suit. Pat Manaraz Buagar 
v. HARIHAR BHaAGAT, 3 P. L. T. 346 144 
companies Act (VII of I913), S. 4 

(2)-—Partnership — Agreement — Use of word 

“partners” and “partnership” —Test of partnership— 

Master and servant—Admission by party to suit— 

Estoppel. oa 

The use of the words “partners” and “partnership” 
in an agreement does not necessarily show ghat there 
ig a partnership, The parties may call themselves 
partners but if it appears that one of them is to do 
nothing more than to advance money to the other, 





wah 


` ` Court and is appealable in the manner provided by. 


. 
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Companies Act—conid, 
and is to be repaid by a share of the profits, they 


2 must be treated as creditor and debtor. 


r 


$ 


4 


e the Company may or may nt insist upon, 


v 
j 


` snit, . compromised at 


An admission made by a party in a previous 
& very early stage 
without any decision on that point by the 
Court, is not conclusive, and the party is not in 


any way estopped from showing in a subsequent 


suit that his statement in the previous suit, how- 


~ ever’ dishonestly made, was a3 a’ matter of fact 


untrue. 


„An agreement provided :—“It'is settled that I 
should receive as pay for emy labour ten 
annas six pies share of the profits. I shall go 
wherever you send'mee and shail do whatever 
you ask me to do, Without your permission 
I shall not go fo mye native place, If I go 
fo my native place without your permission, I 
shall nob take any share of the profjis of the Com- 
pany. Ifthe Company suffers dny loss, which God 
may forhid, I shall pay the same. I shall go to 
my native place after disposing of the goods entrust- 


ed to me aad realising the price of goods advanced, 


on credit, If there be any deficit, I shall make 
good the same. 
my place, The expenses you indar, the damages 
in respect of the goods and the unrealized amounts 
will be paid by me from my private property. If 
you find any fault with me you can dispense with 


my services and [ shall have no right to any share 


in the profits,” 


Held, that the person entering into the agree. 


ment could not bs a partner but was a mere servant 
though paid by a shara in the profits, and that the 
liability to pay losses was in raspast of the losses 
occasioned by neglect or default, and that he was 
concerned only with the business entrusted to him 
and had nothing to do with the shop itself or with 


the business done by other sarvants engaged on- 


similar terms, IN Monamay Josur v. WAN 
3 





S. 39——Rectification of register — Question 
of title—Jurisdiction—Appeal—Company, power of, 
to waive compliance with formalities for registering 
transfers of shares, 

* When a Oompany refuses to recognise the right 
of a person to be registered as a member on 
account of his failure to comply with certain pres- 
cried rales and formalities, a question arises be- 
ween the Company and that person, and he may 
apply under section 38 of the Jompanies Act and 
comp8l the Company to register him, 

In proceedings under section 38 of the Companies 
Act, a Court may, but is not bound to, deside a 
serious question of title. Where the Court elests to 
decide the question, it may either decide it itself, or, 
nder the proviso tothe section, send it to somebody 


, else inthe form of an issue, but the decision on 


the issue, in either cass, is the decision of the 


section 100 of the Civil Procedure Code, : 
The formalities and rules presoribed by the artioles 
of association of a Company for’ compliance by an 
alleged transferee, or proposing member of a Com- 
pany togat his name registered, are matters which 
A Oom- 
piny has always a right to accept such evidence 
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as satisfies its mind that an applicant is really the 
owner and areal transferee and entitled to be 
registered, A Union INDIAN Sucan*Mitns Co. Lro, 
v. Jat Deo, 19 A. L, J. 937 291 


Construction of decree—Properiy given 
to two ladies for life for maintenance—Death of one — 
Half property, if reverts, tae, E 
A compromise decree provided that two ladies 

will take into possession cértain lands for- méin- 

tenance for life and after the death of both of. them 
the plaintiff will take possession of the lands: On the 
death of one of the ladies the plaintiff ‘sued for half 
the lands: — 
Held, on construction of the deoroe, that the grant 
was to the’ two ladies for life as maintenance and 
that they were joint tenanta of the property 
and that the plaintiff was not entitled to recover 
possession until the death of both the ladies. Pat 
CHANDRA Monan Durra v. SASI Bata Dasr, (1922) 
Pat, 39; 4 U, P. L. R. (Pat.) 7 277 


Construction of document—Lease— 
Estate granted —Naslan bad naslan, meaning of. 
Itis not safe to import considerations into the 

question of construction of a docament which 

might have arisen or may arise with reference lo 
the question of construction of other documents. 

Cases of construction of documents must be 
decided on their own facts and the only question in 
each case is, how the law is to be applied to the 
particular facts which are prt before the Court, 

A lease recited that the lessee would be in 
possession of the leasehold naslan bad maslan 
igenoration after generation) and ba qaemmugamé (in 
substitution in the place: of tha lessor, on payment 
of a certain amount of annual rent, and in no 
circamsytances and under no contingency, whether 
arising out of default of non-payment of rant 
reserved or arising out of any other breach of con- 
ditions, would the lessor have the right of re-entry 
in himself: ; 

Held, that the lease conferred an absolute interest 
on the lessee subject to the payment of the annual 
rent, l : 

Held, also, that the use of the words naslan bad 

naslan in documents had technical import in legal 

vocabulary and that if there wis nothing else to 
control that import the use of the words meant an 
intention to convey an absolntes estate. O Lacua- 

MAN Das v. BHAGWANT Rau, 8 O.L J. 481 707 


— Patta istimrari—Partition—Jubordinate 
interest, whether affected— Bjeci menit. 

In order to construe a document the Court must 
ascertain its legal effect with reference to its 
terms. Merely calling a document by a certain 
name will not make it that document, — 

A document, styled a patta istimrari, granted by 
an under-préprietor, authorised the grantee to-con. 
tinue in .possession of fhe property , conveyed 
generation after generatio= on payment of the 
Government revenue It further provided that the 
grantee and "his heirs shall have the same rights 
of ownership’ the grantor had, and that the grantor» 
and “his representatives shall have no claim to 
and shall cause no interference in the property 


conveyed ; j . 
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‘Meld, that the document conferred complete 
under-proprigtary title on the grantee in respect of 
the plots cowered by it. 

A. partition does not necessarily invest a party 
. With 5 righfto actual possession of lands which 

aya allotted to him. Persons holding interests in a 
village of a nature subordinate to the interest 
which. is the subject-matter of ‘partition cannot be 
- held to be liable to ejectment on the ground that 
the land which they occupied is allotted to any 
particular -co-sharer in the partition A person 
sgeking, to eject them must show that their interest 
- inthe plot in question is of such a nature as was 
legally ‘affected by the partition proceedings. O 
| JAGA Husain v. NAROTAN Das, & O, L. J. 5f; 4 
U. P, L, R. tJ. 0.) 1 P 7 





— Wajib-ul-arz, interpretation of—Custom-— 
‘Daughters, exclusion of from inheritance—Step- 
sisters, whether ercluded. 

‘Where a wajib-ul-arz ran as follows :-— 

. “After the death of a oo-sharer hia sons inherit 
his property in equal shares. The daughters do 
not inherit when there are sons surviving If any 
one leaves behind him only danghters and not song, 
then danghters geta share in the property of the 
deceased: if a man leaves behind him issues aulad) 
by his wives, then the property will be divided 
according tothe dower, that is the issues of both 
_ the wives will receive half and half,” and was sup- 

ported by a large number of instances of sons ex. 
cluding daughters from inheritance: 
Held, that a custom was established under which 

a brother exoluded` both his own sisters and his 

step-sisters, MUMTAZ-UN-NISA EEGAM v. WAZIR 

ALI, SO. L J. oso 


Construction of grant — Ber Inam 
RulesGrant limited to male  descendants— 
‘Females, whether can inherit—Civil Procedure Code 
‘(Act V of WO), O. If, r 2—Suit for decluration of 
share Suit for possession, whether barred, 


The only correct method for the juticial decision 
of matters affecting a Jagir is to ascertain the 
-meaning and effect of the grant in each case from 
the circumstances and objeots with which, and the 
roles under which, the Sanad for that Jagir wag 
granted, 

, The terms of oa Sanad are absolute. The 
rules are merely ixstructions to Revenue Officers 
for the original settlement of claim to Jagirs, and 
-theylay down the conditions that shall ordinarily 
govern cach grant, But there is nothing to prevent 
the autliority, which says that certain ‘conditions 
Will‘be included in each grant it makes in the 
‘future, from altering any or all gf the coudi.ions in 
the case of a particular grant. Any such altera. 
‘tidns are ‘émbodied in the Sanad, and -every Inam 
‘estate in -Berar is subject to the térme of the Sanad 
or Certificate in all matters mentioped in it and to 
the Rerar Inam Rules in all matters not sọ men. 
tioned. N Suswan ALI v Imam Began 1984 


Contempt of.Court - Newspaper chargin 
Maffussil Vouré with purtiality peadiag procezdi — 
Remurk, whether amounts to Contempt of Hick 
Oouit—Bombay High Court, jurisdiction oj, to deal 
with contempts of inferior Courts, 
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Every contempt of an inferior Court will not 
necessarily constitute a contempt oi tha High Court, 
All such cages must be considered on theif own 
facts. * 6 

A newspaper in commenting upon a criminal 
trial pending against certain volunteers of a Tempere 
ance Committee ina Muffuesil Court said, “... . .. 
there is æ thick rumour that on the day on which 
the volunteers wero ‘arrested, the Trying Magis- 
trate ran up the simirs to the Collector's ‘Office and 
called on Mr. Painter and that some whisper.took 
place betweene them. Again, Police Sahibs sit in 
chairs on the Magistrate’s daig and wink at each 
other.” The paper fuuther alleged that when the 
Pleader for thg accused observed that it was right 
that co-witnesses shouki be ekamined onthe same 
Gay or else there was fear of the Police tutoring 
them, the Gourt adjourned the hearing one hour 
earlier than thé’ hoar of closing of the Court pre- 


scribed by law. The Local Government moved tke - 


High Court totake proceedings against the Hditor 
for contempt. An objection as to jurisdiction was 
raised : 

Held, (1) that the remarks constituted a con- 
tempt of the Court: 

(2, that the High Court had jurisdiction to deal 
with the matter fur the remarks amounted to its 
own contempt, as they impeded the due administra. 
tion of justice, for whih the High Court was 
responsible not only as regards itself, but also’ as 
regards all the Couits which were inferior to it, 

Per Macleod, O. J. (Shah, J, contra).—The High 
Court of Bombay has the same powers of panish- 
ing for contempt asthe Court of the King’s Bench 
by virtue of the Common Law of England There- 
fore, it has jurisdiction to deal with contempts of 
inferior Courts.’ 

Any remarks reflecting on the character orim- 
partiality of a Magistrate in'the course of a trial.must 
necessarily be contempt. 
Govino KULKAKNI, 24 Bon, L. R. lo; 23 Cr, L. t ga 


B EMPERORU BALKRISHNA ` 


Contract—ofer—Inritation forofer—Propesal— 9 


Place of contract, 

Flaintif residing at L, wrote to defendant at G. 
asking for qnotations for salt and'the terms on which 
it would be supplied. ln reply, defendant ‘sent a 
post ‘card stating his terms and siking plaintiff to 
wire should he require salt, Flaintiif wired fer “one 
wagon of salt and on a breach 'arising out of “chis 
contract he sued the defendant: for damages’ at L, 
Defendant objected that the contract having been 
entered into at G, the i ourts at L had no jaisdiction 
to entertain the suit. The lower Appellate “Court 
overruled this objection. On revision: 

Held,'1) that defendant’s post card was a mere 
invitation for offers and not @ proposal : 

(2 that plaintiff’s wire constittited the proposal and 
that the contract was completed by defendant signify- 
ing his assent to the proposal at G.; | 

(3 that, therefore, the contract was ‘entered into 


at G andtheConrts at L. had no jurisdiction tb , 


entertain the suit; . 

(4;. that a High Court had in revision power to 
set aside the order of a lower Appellate Court, 
L Dorea Prasap-Moisappr Lan ~v. KuLiA Mare 
Dogar Man 282 
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Sate of goods~ Property in ascertained gocds, 
when passes to buser -Failure to pay purchase 
price, whether entitles seller to put an end torom- 

+ tract—Contract Act (IX of 1472), s 107, when 

appticable— Notice of intention to re-sell- Profit 

upon re-sale. when cannot be recovered by buyer— 

Contract, construction of. 

A contract between the plaintiff and the defend- 

anta contained in a letter written by the former to 

the latter provided as follows :—“l takea settlement 
on purchase of all burnt steam and new coke in 
your Chaptaria Colliery at the rate of rupee one 

annas seven per tonat the mouth of the pit u... 

I shall pay off your dues at thé said rate, on 

account of the despatch of each succéssive waggon. 

I shall be entitled to. keep” in arrear the dues in 

respect of one wagggn.> I shall nobo entitled to 

keep in arrear the dues in’ respect of the second 
waggon. Hf the dues on account of two waggons 
fallin arrear, you will be entitled to*deduct the 
price of the two waggons oat of the sum of 
Hs “01 which I have this day paid you as 
advance ........4 and further to forfeit the balance 
and, shall be entitled to sell the coal, eto, remaining 
in stock on my account I shall be responsible for 
any profit or loss arising thereby.”. The plaintiff 
removed about 9 waggons of coke, but did not pay 
its. price in accordance with the terms of the con- 
tract. The defendants thereupon deducted the 
price of the Y waggons of coke from the advance 
of Rs iji, re-sold the remaiuder of the coke to 
third persons and putanend to the contract In 

a auit by the plaintiff for damages for breach of 

contract: 


Heid, f1) that under the contract, the subject- 
mutter of the contract being ascertained goods, 
the property in the coke passed to the. plaintiff and 
that after the purchase the coke in stock was the 
plaintiff's and that when he failed to pay the pur- 
chase price of the contents of the “4 waggons in 
accordance with the contract, that initgselt, apart 
from. the other provisions of the contract, was not 
sufficient to entitle the defendants to pat an end 
to the contract, but thatthe plaintiff's failure to 
pay for the coke taken by him would give the 
defendants a right to put in force the other pro- 
vifions of the contract, namely, to forfeit the 
balance of the deposit andto sell the remainder 
of the coke in stockon account of the plaintiff; 

(2, 4hat although the defendants could uct rely 
upon section 107 of the Contract Act, because the 
provisions of that section could only be made appli. 
cable when notice hai been given by the seller to 
the buyer of his intention to re-sell after the lapse 
of a reasonable time, yet having regard to the terms 
of the contract itself, the plaintiff was notto have 
the profit upon the re-sale and in the circumstances 
whick kad happened, it must go into the pocket 
of the defendants and could not be recovered by 
the plaintif. C Sais Narain v., Ram BILASH 








= Teji transaction—Vaida -transaction— 
| Wagering Contract. ° 

Teji transactions are not wagering contracts 
nnless it is* positively proved that the parties 
agreed neither to ask for nor tq give delivery, 
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Teji contracts stand on the same footing as Vaida 
contracta B MANUBHAL PREMANUND V. Keser 
Rawoas, 24 Bom. la R 6) 


a 
Contract Act (IX of 1872), S. 16 (3)— 

Contract, rescissim of—Champertoys bargains—~ 

Unconsctonability ~—Undue influence, 

Champertous bargains having been held in Indio 
not to be contrary to public policy stand, as regards 
rescission, on the same footing as any other con. 
tract. Under section 16, (2: of the Contract Act, 
the fact that a champertous agreement is unconscion- 
able is notin itself a sufficient ground for settibg 
it aside, bat simply one of two elements which, when 
combived, throw the burden of rebutting undue in- 
fluence on the person who derives profit under the 
agreement QO asor Kasim BEG v, EXSANUL GRANI, 
240.0. 813 12 
S, 23—Money deposited with surety to 

induce him to stand batl, whether can be recovered — 

Public policy 

The plaintiff being an accused in a Police inquiry, 
was culled upon to find security in Rs. ‘,0U0 for his 
appsairance before ths Magistrate. The defendint 
became his bail on the deposit with him by the 
plaintiff of Rs. 1,00) cash: atthe same time the de- 
fendant gave the plaintiff a promissory note for 
Rs. 1,50) The bil was subsequently discharged and 
the plaintiff sued the defendant upon the promissory 
note: 

Held, ‘1) that the contract had been carried out, 
at least in part, by the defendant standing surety 
for the plaintiff. 

12) that the contract being opposed to public 
policy, the plaintiff could not succeed. L Kisnan 
Liat v. Duras PARAHAD 137 


S. 25 (3'5 anplicability of Contract by 
guardian ~ Void or voiduble— Minor, ratification by— 
Limitation Act (IX of 1908), s 19—“Prescribed,” 
meaning of, 

A contract entered into by a guardian is voidable 
by the minor on attaining: majority bat not void. 

Ssction 25 (t of the Vontract Act applies to tha 
casa of a minor who exsontes a promise in writing to 
pay a debt entered into by his guardian, 

A minor has full power to ratify a contract 
entered into by his guardian, whether it is for 
his banefis or not, with this qualification that he 
cinnot ratify a transfer male during his minority 
by his guardian so as to affect the rights of an 
intermediate transferee for value, 

The word “prescribel” in section 19 of the 
Limitation Act means, prescribed by the Schedule 
aud is not, subject to tha provisions in section 13 








i, * 


the Act. N NANDRAM v BANGHHODAS 

— Sa 27 Goduill,“ sale of ~Construction of 

docu nenta, ° 

Agreements were entered into between two rival 
owners of passenSer ferry-boats. Under one of 
these, called the kistibandi bond, executed by the 
respondent in favour ofthe appellant, the former 
purported to buy from the latter the goodwill of 
his trade in plying the ferry-boats, and every 
description of interest and ownership which .the 
appellant had atquired in several landing places 
for plying the bats, as well as the settlements, ob. 
tained for the collection of tolls, at 4 ceytaia 


tant 
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default in payment of any instalment, the entirety 
was to becomesdue at once. An apreement or ka- 
bala was executed about the same date, by which the 
appellant.in consideration of the said amount sold 
his rights in the landing places and settlemonts and 
in. the goodwill of the business of plying the 
ferry-boats, and the appellant undertook to close 
tthe business of plying the particular ferry-boats and 
agreed that if he ever carried on the business he 
would return the whole amount of the considera- 
tion. On default of payment of instalments the 
appellant sued the respondent. : It was alleged inter 
alia on the other side that the agreements were in 
restraint of trade and void: > 
Heid, on- construction of the agreements, that the 
transaction amounted to a sale of the goodwill and 
was valid. P C CUsanpra Kanta Das ~v. PARA- 
SULLAH MULLICKE, 41 M. L. J. 657; 80 M. L. T. 115; 
26 C. W. N. 3845; 8 U. P. L. R. (P, 0.) 90; 48 O. orl 


S$. BO- Wagering contract—Test—Agree- 
ment to pick cotton crop in emchange of certain 
khandis, whether wagering contract 
The essence of a gaming and wagering contract is 

that one party is to win and the other to lose upon a 

future event, which, at the time of the contract, is of 

uncertain nature. 

Anagreement by a tenant of a field to allow 
another to pick thecotton crop ofthe fieldin exchange 
fora promise to deliver certain khandis of cotton at 





the time of picking is not a wagering contract, 
N ViTHOBA 0. BITAHANM 3 
Sa 43—Joint judgment-debtors—Decree 





discharged by one Contribution, 

The principle contained’ in: section 43 of the 
Contract Act is founded: upon equity and is appli- 
cable to the case of joint, judgment-debtors. 

Where one of several joint judgment-debtors 
satisfies ‘the “judgment, he can compel every other 
joint judgment-debtor to contribute his equal share 
towards the satisfaction of the judgment-debt, and 
if any of the latter makes default in such con- 


-tribution, the remaining joint jadgment-debiors must 


bear the: loss arising from such default in equal 


shares, -L..Sa#an MUHAMMAD v, MUHAMMAD — 


Kuan, 4 P. W. B. 1922 ; 

"SS. 56, G5—Lessee of garden deprived of 
possession Garden acquired under Land Acquisition 
Act—Compensation, award of, 

Wheré a leasee of:a garden is deprived of the 
garden by reason of the acquisition of the garden 
by Government under the Land Acquisitign Aot, 
the. performance of: the contract entered into with 
him. by the owner of-the garden becomes impossible, 
and he is, therefore, entitled to be recompensed 
for thè loss he-has sustained. A MUHAMMAD toes 








Va MISRI, 20 A. L. Ji ål e . 
— Sa F2—“Coercion,’ meaning of—Undue 
pressure. ' y i z 


‘The word ‘coercion’ referred to in section 72 of 
the Contract Act is used in ite general and 
ordindty’ sense of undué pressure, and its meaning 
is not controlled by the definition of ‘coercion’ in 
section 16 of the Act. C Anson CRANDRA Dass v. 
BAMESWAR Manna ° . 517 
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measure of —Assessment, how to be made. 
In a suit for breach of contract to deliver goods 
on a certain date the market price on that dag is 
the standard for the computation of compentation 
and noton a later date on which the goods may 


have, been demanded and refused, L. Firm MANSA, 


RAM-GORDHAN DAS v. Firm MANGAL ae toe 


‘Se 74—Instalment.bond—Principal and 
interest consolidtted —Default, whole sum to be due 
on—Linhanced rate of interest on default—Penalty— 
Court, power of, to award reasonable compensation, 
Under section 74 of the Contract Act if in 

an instrument principal’ and interest have been 

consolidated th& total, antoust is payable by 
instalments, and if there is a default clause that on 
thé failure to pay an instalment the whole sum will 
become at onée due, such a provision is a penalty. 

A` Court has power under section 74 of the Con- 
tract Act, as amended, even when no interest is 
payable until default but interest at’ an: exorbitant 
rate becomes payable on default, to treat the 
stipulation as to the exorbitant rate payable on 
default as a penalty and to award reasonable com. 
pensation in lieu of ‘such extortionate interest. 

A Court is competent to grant relief whenever 
the rate of interest appears to the Court to be 

penal. N BHAGWANSA v, AMIN 963 


S. 107, when applicable—Notice of 

intention to re-sell—Profit upon re-sale, -when 

cannot be recovered by buyer—Contract, construc- 

tion of. See CONTRACT | 2 

— Sa I IB—Sale of goods—-Goods not in 
accordance with order—Return of goods—Reason- 
able time—Pleudings—Evidence, admission of— Ap- 
peal—Burden of proof. - 

A buyer of goods loses his right to reject 
goods delivered to him under the contract by any 
-act amounting to acceptance. Mere receipt of 
goods, however, does not amount to acceptance; but 











= 


` 
. 


the . 


it will become an acceptance if the goods are not - 


rejected within a reasonable time. 
entitled to have the goods in his custody for ‘a 
.reasonable time in order that he may examine them 


and see whether they comply with the warranty.’ | 


What is reasonable time is purely a question of fact 


The buyer is - 


and has to be decided on the circumstances of each ` 


case, In this case, where the goods sold were*five 
bales of dhoties it was held thata period of eighte@n 
.days was not a reasonable time within the mpaning 
of section 118 of the Contract Act. . 
In answer to a suit for the return of ‘certain 


goods and to recover their price the defendante ' 


pleaded that the plaintiff was not entitled to return 
the goods. Atthe trial the defendant sought to 
lead evidence to prove that the plaintiff had pledged 


the goods toa Bank and had thu3 ‘exercised an» 


act of ownership in respect of them, which preclud. 
ed him now from returning the goods. The plaint- 


iff objected to the-admission of this -evidence on * 


the ground that this specific act which the defend. ° , 


ant sought to prove had not been pleaded by 
bim: 7 | + 
Held, that the defendant having denied the right 


of the plaintif to return the goods he was entitled $ 


+ 


Tyee, 4 š 
Vol. LXV] 
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to prove any fact which would disentitle the 
plaintiff from returning them and that, therefore, 
the evidence which the defendant sought to lead 
was sadmissible. 

{t isdneumbent on an appellant to show that the 
judgment appealed from is wrong but where the 
decision of the lower Court ona point is arbitrary, 
the Appellate Court is entitled to come to an 
independent decision’ on the point. L Firm or 
PROBHU Dran BANWARI LAL or DELNI v, Dina NATH 
KAPUR 464 


` SS. 148. I60, scope of—Directions by 

, pawnor's assignee not binding on pdwnes— Directions 

to be definite and reasonable—Cause of action for 

pledge, where arises. 

Under section 169 of the Contratt Act ibis the 
pawnor, and not his assignee, who can give directions 
to the pawnee about the delivery of the pledged 
property., æ ( 

The use of the words “without demand” in sec- 
tion 160 of the Contract Act indicates that ‘the 
directions referred to in it are .directions given 
before the purpose for which the goods were 
pawned has been accomplished. Section 148, however, 
covers the oase of directions given after the purpose 
is accomplished. The directions, in order to be 
binding, must be definite and reasonable. 

The place, where the cause of action in respect 
of a pledge arises, must be determined with 





reference to the terms of the original contract. 
65 


N TERCHAND v, MAHADEO 


- Copyright—Matter copied from non-copyright 


work—-Notes—Original work—Abridgment. 

The plaintiffs, a firm of publishers, had, in 191], 
brought out in England an abridged edition of 
North’s' Translation of Plutarch’s Life of Alexander, 
edited by a Mr. Parr, for the use of Secondary Schools, 
The abridgment was not effected by giving the 


substance of the original work in the language of ' 


the editor, but by excising various portions of the 
original work which were not considered suitable for 
the purpose for which the book was published: The 
portions which were retained were divided into an 
introduction and various Chapters, marginal notes 
were added and at places where original matter had 
‘been left out, transitional notes were inserted so as 
to link up the thread of the narrative. At the end 
there were a few pages of notes. This book was 
prescribed by the University of Bombay in October 
191; asatext book for the Matriculation Examination 
of 1919, In January 19:9, the defendants published 
another abridgment of the same original work, 
The book was styled Plutarch’s Life of Alexander, 


eNorth’s Translation, with notes prepared by Mr, 


Darby, and contained (a) a statement of the con- 
tents, (b) an introduction divided into sections as to 
the author, the translator, Phillip of Macedon, a 


«sketch of Alexartder’s career and the character of 


* 


Alexander, (c) the text consisting of selected pas- 
sages, which in fact included all the passages selected 


* by Mr. Parr for the plaintiffs’ publication and certain 


other passages from North’s | Translation, with 
marginal notes, (d) notes and additional notes, (e) 
A summary,@nd (f) a map Some of the notes in 
the defendants’ book coincided with those in the 


. plaintiffs’ book, These notes were very elementary 
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and such as any annotator, having sufficient 
familiarity with the ancient history and mythology 
of Greece, would be able to reproduce, The plaifitifis 
complained that the defendants had infringed their 
copyright in the text and in the notes $ 

Held, (1) that as regards the text,North’s Trans- 
lation of Plutarch’s Life of Alexander was available 
to any one who wished to re-print it and that when 
thé plaintiffs chose for their book about half of the 
original transiation, they were not abridging it in 
the legal sense of the word, and that looking at their 
text by itself, it could not be considered an original 
literary work so as to be entitled to copyright; 


(2; that as regards the notes, considering them as a - 


whole and taking into consideration the nature and 
the extent of the use of the plaintifs’ notes in 
preparing the defendants’ notes, it could not be said 
that that use was unfair; | ; 

(3) that, therefore, there was no infringement of 
the plaintiffs’ copyright either in respect of the 
text or in respect of the notes. 

Per Macleod, C.’J.—Skill and labour by themselves 
will not make up for the want of originality, while 
there is nothing originalin picking out for publica- 
tion portions of a work which is not copyright, 

In law a selection of passages from a non-copy- 
right work is not entitled to protection. 

Per Shah, J. ~There can be no copyright in respect 
of matter which is word for word part of a non 
copyright work, 

The word “original” in the definition of copyright 
should be so construed as to give to the person who 
has used his brain the benefit of that use as far as 


` possible, but it cannot be held that matter which 


is word for word taken from a non-copyright work, 
though only partially, constitutes an original work. 

Independent labour must be apparent, and the 
reduction of the size of a work by copying some of 
its parts and omitting others, confers no title to 
authorship; and the result will not be an abridg. 
ment entitled to protection, To shorten a work by 
leaving out the unimportant parts is not to abridge 
it ‘in a legal sense, To abridge, in the legal senge 
of the word, is to preserve the substance, the essence 
of the work, in language suited to such a purpose; 
language substantially different from that of the 
origina], To make such an abridgment requires the 
exercise of the mind; labour, skill and judgment are 
brought into play and the result is not merely copy- 
ing. Toconstitute a proper abridgment, the arrange- 
ment of the book abridged must be preserved, the 
ideas must also be taken, and expressed in langu- 
age not copied, but condensed. To copy certain 
passages and omit others, so as to reduce the volume 
in bulk, is not such an abridgment as the Court 
would recognise as sufficiently original to protect the 
author, B Oogrer v. MACMILLAN & O0., 23 Box. L. 
R. 1299 187 
Costs, suit. for, maintainability of~Damages for 

being driven to litigation, suit for. 

An independent action cannot be maintained to 
recover the balance of costs over and above that 
awarded by the Court which tried the matter, 

Where, pndér any particular proceeding, a Court 
ig nob empow€red to grant costs, no costs ban he 
granted in ah independent action by any othoy 
Gourt. 


1038. 
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A person cannot bring a suit to recover damages 
for having had to resort to litigation to protect 
his right Such damages are too remote, and 
the action is nonsensical, A Ras Dassv MORAMMAD 
Fagin, 20 A. L d. 205; 4 U. P. LUR. .A 3J 20 543 


Court-fees—Partition suit~Court-fee payable, — 


determination of-~Prayer for declaration of title and 

possession —Ad valorem Court-fee payable. 

In order to determine what Uourt-fee is payable 
in a suit ons must look to see what is the real nature 
of the claim. 6 

Where in a suit for partition the plaintiff in the 
very forefront of his claim asks fora declaration of 
his title and pogsession, as a cloud is cast upon his 
title by reason of some of the lands being entered 
in the Record of Rightsas in the possession of the 
defendants, an ad valorem Court-feo is payable 
onthe value of his share not entered in his name. A 
PHULCHAND V, KANDHYA Lab, 19 A. L. J. 933 295 


Court Fees Act (VII of 1870),s. 4— 
Letters Patent Appeal—Court-fee, whether leviable. 
No Vourt-fee is leviable ona Letters Patent Appeal 

under the Court Fees Act. ` Pat RAGHUBAR SINGH 

v, JEeTHU Manton, 3 P, L. T. 194; (1922) —— 





S. 7 (iv) (C)—Landlord and tenant-- 
nh for declaration and ejectment—Court-fee pay» 
able. 

A anit for declaration that the plaintiff is an 
occupancy raiyat of the land and that the defend- 
ants are under-ra:yats holding under him and 
also claiming ejectment and recovery of arrears of 
rent is a suit of the class which comes under sec- 
tion 7 (iv) (e) of the Court Fees Act. Pat 
PARMESHWAR SINGH D SUREBA KUER 240 
Sa 7 (iv) (C)—Sutt for declaration—0ona 

sequential relief--Court-fee payable. 

In order to determine the amount of Court-fee 
payable in a suit fora declaration that a particular 
property is or is not liable to a mortgage or charge 
it is the substance of the prayer which must be looked 
to and not merely the form of plaint, and the plaint 
(or memorandum of appeal) must be stamped 
ad valorem according to the value of the charge with 
which the plaintiff or the appellant seeks to burden 
the property or of which he seeks to relieve it, 

A suit praying that certain foreclosure decrees 
are void and ineffectual against the rights of the 
plaintiff and that the mortgage still subsists and is 
redeemable, is one involving consequential relief 
and an advaloem Court-fee is payable under 
section 7 tiv) (e) of the Court Fees Act. O Sripan 
SINGH v JAGDISH NARAYAN, 24 O O. 861 980 
S. 7 (iv) (¢c), Sch. IH, Art. 17 (GD), 

(Vi)—Portion of property excluded from liability 

under mortgage ~Appeal—Ad valorem (Court-jee— 

Sutt to make property liable fer mortgage or charge, 

whether declaratory suit or not capable of being 

valued in money. e 

Where a plaintiff objects in appeal to that portion 
of the decree which excludes certain property from 
liability under his mortgage and asks tohave it 
made liable, he must pay Court-fses on the value 
of the property. . a. 

A suit to make a certain property liable for the 
mortgage or charge is not a declaratory suit bub a 

Ld 
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suit involving further relief, nor is such a suit not | 


capable of being valued in money. O SAHEB ALI 
v., MoHAMMED Zanin, 24 O. C. 295 114 


S. 19, cl. xvli—Anplication for Wil 
by Advocate—Fiscal Scatutes—Interpretation. * a 
An appheation for bail signed only by the Ad- 

vocate of a prisoner is an application made by the 

prisoner himself and, under section 19, clause xvii, 

Court Fees Act, does not require to be stamped. 

The Court: Fees Act deals purely with fiscal matters 
and like all other Statutes imposing pecuniary, 
burdens or encroiching upon or qualifying the 
rights of the subject, must be interpreted in favour 
of the subject. V B JAGANATH KAHAR v. EMPEROR,- 
4 U. B. R, (1921) 72; 23 OR. LJ 1214 553 


Court of WardS—Guardian, simple money» 
bond executed by—Acknowledgment of pre-existing 
debt—— Liability of minor. 

A decree fof the payment of money can be 
granted on a simple money-bond executed by the 
guardian of a defendant during his minority for an 
antecedent debt due by him, which could have been 
recovered from his estate at ‘the time * 

The guardian of a minor as also the Court of 
Wards cannot create a parsonal liability in the ward, 





but he has a right to acknowledge a pre-existing 


liability on the part of the ward in respect of 
which a decree could be passed and -for this to 
execute a bond on the basis of which a decree against 
the minor may be passed 

Per Aallifax, A, J. 0.—The powers of a Court of 
Wards over the property of a ward are the ordinary 
powers of the guardian ofa minor, supplemented 
by certain additional powers conferred by the O. P. 


Court of Wards Act, and there is nothing in that . 


Act-conferring power on the Court of Wards to bind 
the ward’s estate by a simple money-bond, so that 
a.decree for the payment of money could be ob. 
tained on it, its powersin this respect being co- 
extensive with those ofan ordinary guardian of a 
minor, AM JIwANDAs v. JANKI 5 


Criminal Procedure Code (Act V 
of 1898), ss. 9, 531—Appeal made over to 
Additional Sessions Judge for  hearing—Appeal 


ultimately heard by Sessions Judge himself—Jurize a 


diction, question of 

Where a Sessions Judge makes over a criminal 
appeal for decision toan Additional Sessions Judge 
working in the same jurisdiction ’as himself antl 


empowered to try cases or appeals made over to him ° 


by the Sessions Judge but subsequently, after ngtice 
to: the parties, hears the appeal himself, he does 
not act outside his jurisdiction inasmuch as the 
making over of a case is not a “transfer” of the case. 

The absence of any provision corresponding to 


section 531, Criminal Procedure Code, in respect of, 


cases tried within the same Sessions Division by 
a lawfully appointed Judge of that Sessions Division 
whether he be the Sessions Judge or an Additional 
Sessions Judge shows thatthe Legislature did not 
think that any doubt as to the jurisdiction of such 
Judges could ariss in view of the wording of seo- 
tion 9 of the Criminal Procedure Code. A Biru 
MARWARI V. EMPEROR, 19 A. L, J, 962; 23 GR. L. 4. 
107 } 49 


- 
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S. 45— Police already informed of com- 
mission of offence—Information, same, whether to be 
supplied. 

“ The provisions of section 45, Criminal Procedure 

Code, are not intended to be punitive in them- 

selves but are intended to facilitate information as 

to the commission of an offence and thereby to 
facilitate steps being taken in the investigation of the 
same: so that, when the Police has somehow been 
informed of the commission of an offence, no further 
daty or obligation lies upon the persons named in the 
section for adding their own weiht to the infor- 
mation already supplied by furnishing fresh infor- 

-mation on the same lines, O RAMPAL v. EMPEROR, 

8 O, L. J. 590; 28 CR. L. J. 162; 40. P. L. R. (J. 0.) 

17 ` 626 

S. 107—Security to keep peace—Accused 
willing to give security—-Suficient ground. 

The mere statement of a person that he is willing 
to give security is not sufficient ground for taking 
` security from him for keeping the peace 
Karam v. EMPEROR, 23 CR L 4. 195 

—S. 110Q—Jurisdiction—~Accused 
where carrying on career of crime, 

In giving jurisdiction to a Magistrate to try an 
acoused under section 110 of the Uriminal Procedure 
Code, the question is not of permanent residence 
of the accused, but of where he practises his career 
as a'thief or a house-breaker or whatever it may be. 

If a resident of A, goes to B. and there carries 
on a career of crime for several months, the B. 








triable 





` “Magistrate has the power to take action against 


‘him under section !1U, Criminal Procedure Code. 
If, on the ather hand, a resident of A. carries on a 
carger of crime in -i and then goes temporarily to B. 
“for a few months, the A. Magistrate has a right to 
proceed aguinst him. A Buona v. EMPEROR, 29 A, 
L.J. 4%; 3% Ce, Lt, 83 438 
S. |-10--Sureties, rejection of—Magisirate, 
power of. 

A Mgistrate cannot reject sureties offered by the 
accused on a Police report without recording any 
evidence on the point Itis quite open toa Magis- 
trate to ask the Police to report on the character 
ef the sureties offered but before finally rejecting 
“them it is his duty to have some materials on which 
he can act judicially, O EMPEROR v, LACHEMAN, 24 
0. ©. 308: 28 Urn L.J. 142 574 

— SS. LEO, 117 (4)—Accused persons— 

Joint trial—Evidence of association, -necessity of 
~- Teal, legality 9i—Prejudice to accused 

The legality of a joint trial does not depend on 
what is alleged for the prosecution, but on the facts 
esubsequently found to be true, 

In order to entitle a Magistrate to try several 
persons jointly for ‘offences ander section 1 0, 
Criminal ‘Procedure Code, the circumstances men- 
‘tioned in ‘seotion 117 (4', namely, the association of 
several persons in ‘the commission of the offences 
mentioned in’seotion 110, Criminal ‘Procedure Code, 








” mast be established. 


In a case under section 110, Criminal Procedare 
Code, in which the evidence of bid character of 


the accursed *persons and of the individual nefarious“ 


acts committed by them form the integral purba of the 


* offence the evidence led against one will prejudice 


the case of the other accused persons assembled 
44 
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together in the same dock, and in sucha case the 
joint trial of accused persons is iliĝgal, Pat Jax 
Sao v. EMPEROR, “3 Ce L. J. 100 484 
SS. 144, 145—Dispute as to possession 
ne proceedings—Rent-decree, evidential value 
of, . 
A rent-decree passed against a person is to some 
extent evidence of possession in favour of that 
person, but it is not conclusive against ons who 
was nota party to it, 

A Magistrate does not act without jurisdiction 
if, in a proceeding under section 145, Criminal 
Procedure Code, he passes an order on tho strength 
of such a rent-decrea when a breach of the 
peace igimminent, But before making the order 
final, however, he should convert the proceedings 
into one under section 145, for in all cases, unless 
where the possession has already been determined 
by a Civil Court, or is undisputed, the proper pro- 
cedure for a Magistrate to adopt is to convert a, 
proceeding under section 14+ into section 145 and 
determine the issue of posession once for all so 
as not to leave occasion for further dispute. Pat 
NANDEISHORE SAo v. BIKAN BINGE, 23 OR, L.J 200 


S. 145— Final 





Pee 





order— No evidence on 
record, 

A final order ina proceeding under section 146, 
Criminal Procedure Code, made by the Trial Magis. 
trate on basis of a local enquiry of which there 
is no note or memorandum, is an order based upon 
no evidence and as such cannot be sustained. C 
Gocan HOWLADAR v, KARIMADDI, 340, L. J, 127; 26 
C, W. N. 1007; 28 CR. ud. 199 855 


S. 145—Irregular proceeding—Property 
attached— Proceeding dropped - Subsequent delivery 
of property on petition of opposite party, legality of, 
A land was attached under section 146 .4) of the 

Criminal Procedure (ode. After several adjourn. 
ments, the Magistrate holding the proceedings 
refused to give further time to the frat party and 
recorded the order: “Procecdings stopped : File” 
On'the same day a petition was put in by the 
second party andthe Magistrate passed on it an 
order: “Heard the parties: examined the doou. 
ments. The first party have failed to prove their 
possession and cage, though repeated opportunity 
was granted. Second party will remain in posses. 
sion”: 

Held, that the procedure was irregular and that 
as the land had been attached under clause ( | some 
furthereorder than merely dropping the proceeding 
Was necessary ; 

Held, also, that possession ought not to have been 
awarded to the*second party merely because the 
first party had fujled to prove its case, © Saxap 
ALI v. ABDUL MAJID, 23 Ck L, J, 195 851 


Se JAS, proceedingg under—Documentary 
evidence of title, whether can be relied on, to cor. 
voborate oral evidence as to possession, 

In proceedings under sectiin 43, Criminal Pro, 
cedure Code, a? Magistrate is entitled to rely on 
the documentary evidence as to title, to Corrobn gae 
the oral evidence as to possession [WI ADAIKEAN 
v. MALLAKARUPPAN, 16 L. W., 62; (19227 M, W. N. 








—* 
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S. 145=-Property in possession of tenants 
—Dispute—Pracedure. J 
Where neither party isin actual physical. posses- 
sion of the land in dispute and the, real dispute is 
whether the tenants, who are in actual possession, 
are the tenants of one party or of the other, a 
Magistrate is not competent to take proceedings 


"under section 145 of the Criminal Procedure Code 


in respect of the Jand in, dispute. 
ALLAH WASAYA, 23 Cr, L. J. 366 


ss. 145, 107—Dispute as to possession 
of land—Proceedings under s. 107—Court, jurise 
diction of—Proper procedure, 

Where there is a dispute about land and where 
there is some bona fide claim on the part of both 
parties the appropriate and proper section to be 
operated is section 145 of the Code of Oriminal 
Procedure, 

But when a Magistrate has reason to think that an 
individual is likely to commit a breach of the 
peace, he has jurisdiction, even though the 
apprehended breach of the peace may relate to 
a dispute about land, to put into operation the pro~ 
visions of section 107, Criminal Procedure Code. 
Pat Annus Sayzep Kaan v, EMPEROR, 28Cr. L.J. 
J. 128 ` i , 855 


ss. 145, 14B—Magistrate, jurisdiction 
of, to depute Commissioner to survey and report— 

Report wrongly relied—Jurisdiction—“Local inquiry,” 

_ meaning of —Estoppel. 

A Magistrate who.has drawn up proceedings 
under section 145, Criminal Procedure Code, is not 
empowered to delegate any of his jndicial functions 
to any person other than a Magistrate or to direct 
‘any person to report as to who is in possession of the 
lands in dispute, but he has jurisdiction to direct a 
Pleader Commissioner’ to survey the disputed lands 
and report. f 

If a'report is wrongly relied on by a Magistrate 
taking proceedings under section 145, Criminal 
Procedure Code, that would not amount to an error 
or want of jurisdiction which would warrant an 
interfererice of a High Court. 

A mere survey of the lands in dispute in a 


L Arma Ras v. 
f 630 








. proceeding under section 145, Criminal Procedure 


Code, after inquiry from all the parties as to what 
land is in dispute does not amount to a “ local 
inquiry ” within the-meaning of section 148 of the 

A party who throughous asserts that the lands 
mentioned in the proosedings under section 145, 
Criminal Procedure Code, could bs identified cannot 
be allowed onthe judgment being against him to 
assert thé contrary in High Court. 

A plea of estoppel raises no question of jurisdic- 
tion. Pat Onorar Mauto e. SURENDRA NATH 
CHATTERJI, 8 P. L. T, 17; 23 OR LIJ. 162 616 
ss. 145, 192 —Proceedings under 8. 145, 

„whether can: be. transferred—“Any case” in 3.192, 
interpretation of, 

The words “any, case” in .seetion 192 of the 
Criminal Procedure. Code are , wide exfough to cover 
an enquiry under section 145 of «the Criminal Pro- 
cedure Code. 

-Therefbre, a Sub-Divisional, Magistrate who in- 
stitutes proceedings under section 145, Criminal 
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Procedure Code, has power to-transfer the same to 
any Magistrate subordinate to him for. enquiry or 
trial, A MAHENDRA SINGH v, Rasparti, 20 Ar L. J.° 
215; 23 Or. L. J. 205 | - - EGI 


SS. 145, 360, applicability of —Evidence 
of witnesses not read over, effect of—Irregularity— 
Trial, if vitiated—Accused,' meaning of—Defect of 
parties, effect of—De facto possession, meaning of. 
Section 860 of the ‘Criminal Procedure Code 

applies to trials under Chapter XII and -the word 

“accused” in that section does include persons 

against whom,an order under section 145, Criminal 

Procedure Code, has been drawn. 

Therefore, in the case of proceedings under 
Chapter XII thè evidence must be read over to the 
witnesses. . 

The non-réading over of depositions to the wit- 
nesses in a proveeding under section 145, Criminal 
— Code, does not, however, invalidate the trial 
itself, i ; 

À tenant who is in possession of a portion of the 
land in, dispute is not a necessary party to œ pro- 
ceeding under section 145, Criminal Prooedure Code. 

De facto possession, with which alone section 146 
proceedings are concerned, means effective occupa- 
tion or control. Pat Ram NARAIN SINGH v. 
DHONRAI Gorg, 3 P. L. T. 291; 23.Cr L.J, 146 557 


SS. 145, 439— Possession, few days before 
preliminary order—Order silent as to possession at 
date of ‘preliminary order—Reviston, 
Where, a preliminary order under section 145, 

Criminal Procedure Code, contains a finding that 

a party was in possession a few days before the 

date of the order, but contains no finding ag to 

who was in possession on the actual date of the 
order, the order is illegal, but if there is nothing 
on the record to suggest that there was any change 
of possession in the interval, a High Court is not 

bound, in revision, to vacate the order, MI 

MAHOMED Hussain v. PACHAYAPPA CHETTY, 14 L, W. 

678; (1921) M. W. N. 868; 42 M. L.J. 147; 28 Or L. 

J. 92 ` 444 








i 


mSS., 164, 533 —Confession—Failure of 

Magistrate to ask whether confession made volan- 

tartly—Illegality. : 

Sebtion 1640f the Criminal Procedure Code makes 
it imperative for the Magistrate, before recording a 
confession made to him in the course of a Felice 
investigation, to question the person making if as to 
whether it is made voluntarily, Telling af accused 
person that he should make his statement volan- 
tarily and questioning him as to whether he is 
making it voluntarily are two very different things. 

The omission to question an azcused person 
before recording his confession asto whether*he is 
making it voluntarily is a material omission which 
prejudices him and the defect is a fatal one’ ‘not 
curable by section 618 of the Criminal Procadure 
Coie. Such a confession is not, theréfore, admis- 
sible in evidence. i. Farip v Emprskon, 2 Li, 4255 
P. W, R. 1922 Gr: 23 Cr. L J. 149 o 613° 
ss. 169, 110—Subdstantive offence not 
proved —Discharge—-Proceedings under s. 1I10— 
Huidence of commission of substantive offence, gq- 
missibility of, = 
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paternity in A “arose under section 112’ 0f the 
. Hyidence Aot: rer 
_ Heid, that section 11’ might have been applicable 
had theplaintiff been able to prove thet about the 
time he might be supposed to -have been born, the 
- wife of A. bad given . birth toa child, As the facts 
were the section had. no application A HAO 
NABSINGEH Rao v, Beri MAHA LAKSHMI BAL 4 A L 
J. 274 | 902 


Sa 118—Lzamination ofechild witness— 
Mode of testing its capacity~Criminal Procedure 
Code (Act V of i898), 8. 342 ~Procedure. 

When the evidence of a child of* terider years 
is adduced the Judicial Offeér should. for the sake 
of ‘precaution, ascértginy as a prelintfnary medsure, 
by means of a few simple Questions, whether the 
intelligence of the child is’ such that .whether 
sworn or not'it is capable of giving testimony 
which is patent of credit, and it is desirable that 
something should, at the commencement of the 
record of „the evidence of a witness of this 
character, be ‘entered to show that such. a test 
has been in fact made, although it is not 
obligatory under ths law to doso, . i - 

.Where anacoused is undefended the Tribunal 
‘may point oub to him the elements of the evidence 
adduced against him which seems in hia own 
interest to demand his explanation, but where an 
accused is defended by a legal practitioner 4 
Tribunal ought not to enter upon a lengthy er. 
amination of an accused person. Pat Pa.cut 
CHOUDHRY v Emperor, °3 Or. L. J. 233 7 


me Se 124 — Privilege — Public document, 
‘production of Duty of Court—Court of Wards— 
Statement of fmancial position of ward, nature of = 
Limitation Act (IX of 9C8), s. :Y—Acknowledg- 
ment-—-Nature of proof—Mortgage-—§tipulation for 
payment of interest—Failyre to pay—Suit by mori- 
gagee—Limitation terminus a quo, l 
Where in, respect of a document privilege i 
claimed under section {24 of the Evidence Act, ib is 
for the Court to decide whether or not the document 
is a communication made to a publio officer in-official 
confidence. If it decides thaf it was so made it has 
ng authority to compel the public officer to produce 
it, inasmuch as the public officer himself is the sole 
judgé as to” whether ‘its disclosure would or would 
not ‘he in the public interests. < ; ` 

Inasmuch asa person who desires his estate to 
be taken over by the Court of Wards cannot bë 
compelléd under law to makea disclosure of hié 
debts, a statement by such a person,” setting forth 
the financial position of his estate, sent to tha 
‘Collector to enable him to dedide whether or not 
the estate should be taken over. should be regarded 
as M communication made to him in official ‘confi- 

dence and he is not obliged to disclose it by reason 
of section 44 of ths Evidence Act. 

Where a person proséoutes a suit which is, on the 
face of it, barred by limitation and he tries to bring 
it within limitation by proving an acknowledgmeént 

“ under section 9 of the: jinitation Act, he must give 
cogent proof of his allegations, : — 


* 


Where a mortgage-deed stipulates for the payment 


L “4. 


wf interest anndally on a certain date, and provides 


that, in dofault of such payment in any year on the 
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‘date so fixed, the mortgagee would have powér to 
recover the amount remaining due to pim from the 
hypothecated property, and other property of the 


-mortgagor by bringing a suit, the period of limitation 


for bringing such suit commences to run from the 
date of the first default. A UOLLECTOR oF ~AUNPUR 
V. JAMNA PRASAD, 20 A. L, J. 140; 4 U. P. L. Rela- i 
50° $ A — 





Sa 154—Hosttie witness, who ts—Evidence, 
admissibility of —Statement of insolvent in insolvency 
proceedings—Omission to object to reception of 
evidence, effect of—PlaintifT calling defendant as 
witness, whether entitled to cross-examine him as of 
riyht Basis of Court's decision. 


An admissién of an insolvdnt, if made after the 
act of insolvency, may be admissible against himself 
but it cannot furnish evidence against another in- 
solvent oras against the Official Assignee. 

The statement of an insolvent in the course of 
his public examination under section 27 (1) of the 
‘Presidency Towns Ingolvency Act is nob admissible 
in evidence in a subsequent suit in which he i 
not examined as a witness by the Court. i 

An erroneous omission to object to the reception 
of evidence’ does not make it legally admissible 
in evidence 

Tf the plaintiff calls the defendant as a witness, 
he is not entitled to cross-examine him as a matter 
of right. ; 

& party when called as a witness by his opponent 
cannot as of right be treated as hostile, the matter 
being solely in the discretion of the Court. | 

A witness who is unfavourable is not necessarily 
hostile, for a hostile witness is one who from the 
manner in which he gives his evidence shows that 
he is not desirous.of telling the trath to the Court. 

A Court’s decision must rest: nob upon suspicion 
but apow legal grounds established by legal testimony.; 
C Lucania Morinan v. RADHA CHARAN TOURA E 


O L. J. 107; 49 0. 93 . 


ExcesS: Profits Duty Act. (X of 
1919), SS. 2, 3—Turf Club—“Adventure or 
concern in the nature of trade’—“Business"— 
Eacess ‘profits ‘duty, liability to pay—Test. 

Where a Turf, lub admits the public to its stands, 
paddocks and enclosures on race-days, on` pay- 
ment of entrance fees or gate money; allows persons, 
who are not inembers ‘of the Club, to enter horses 
for the races which ib conducts, on payment of 
entrance fee’, allows book. makors to carry on their 
calling. ia its, enclosures on paynient of ‘liconse 
fees: allows persons, who are not members of the 
Club, to make, bets through its totalisators and 
takes a commission, the lub cirriés oh an “adven: 
ture or concern in the nature of trade” within thè 
meaning of section - of the Excess Profits Daty 
Act, and conseque tly carries on a “business”! 
within the purview of section- 3 of that Act, in 
respect uf the sums received under the foregoing 
heads, and is liablp bo: pay excess ‘profits duty. The 
ultimate destinatjon ofthe surplus, if any, received 
in respect of these matters, is immaterial, The 
test is, whether the moneys were received by thé 
Olub from non-members of the Cluband in exchange 
for something whick is’ givon by the Olub, and in 
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Torr ULUB v. SECRETARY oF Srate FOR INDIA, 25 0. 
W N. 734; 48 C. 844 473 


Execution application -Notiee to judgment. 
debtor—Failure to .appear—Decision, ex parta — 
Objection, that application was time-barred, whether 
matntainable. 
Where notice of an aoplication for execution is 

issued to the jadgment- debtor to appear ona givon 

date to decide whether or not the application was 
barred by time and he fails to appear aud the point 
is decided against him, bis failure to oppose the 
application precludes him afterwards in raising that 
objection, not on the ground of res judicata but upon 
the ground of a decision in the very litigation upon 

the same.application, A MUHAMMADI BEGUM v 

Umpa BEGUM 2 

— — Deposit .af dreretal amount-—Application 
for refund by sons of decree-holder - Notice to decree- 
holder—Bx parte order— Payment to sons—Decree- 
holder's application for refund — Procedure. 

A decree-holder applied for restoration of certain 
sums of money deposited in satisfaction ct the 
decree and pail to his sons under an ex parte 
order after notice to, decree-holder The Court 
took security from the sous for the repayment of 
the money and ordered the decree-holder to file 
a suit within three months to have his title 
declared : ; 

Held, that the Court had no authority to direct the 
decree-holder to file a snit nor ‘had it authority to 
.take security for. the return of the money and that 
the application of the decree-holder should have 
been treated as an application to ‘set aside the ex 
parte order against him A Birgar Das v. IWAN 
Ray, 23 AL J. 453; 4 U. P. L. R. A 8Y 744 


Execution of decree —Sale—Title of auc- 
hon-purchaser, 

A bona fide auction-purchaser need look only to 
the devree and order of sale of the Executing jonrb 
and is not bound to enquire further into title. So 
long as the decree remains valid, the proceedings 
taken under that decree, so far as they affect third 
parties in the same position as bona fide auction- 
purchasers, cannot be impugned. L, INDAR Sain v. 
PRrABHU Lat, 3 L. 


Bs 4 
Extradition Act (XV of IS03), SS. 7, 


, 15, .8, Sch. | -“Estradition offence” — 
Absconding from jarl, whether ‘such offence— 
Warrant for arrest of such absconder to District 
Magistrate, validity of High Court, jurisiiction 
of, to interfere in case of invalid warrant -Treaty 
prohibiting eatradition wm certain case, effect of 
Absconding from jailis not an ‘extradition offence” 

as described in the First Schedule to the Extra- 
dition Act, and, as section i of the Extradition 
Act applies only to extradition eoffences, a warrant 
jasued under thal section by aff authority in a 


Foreign State for the arrest of a person so abscond- - 


ing in British India is wholly illegal and without 
jurisdiction, and the arrest of that person in British 
India is without any authority ° 

“fhe procedure for reqnisitionif#g. the surrender 
of.any person accused of having co-nmi.ted any 
offence, not necessarliy an extradition crime, is 
Jaid dowh in section Ẹ of the Act but the requisi. 


Government of [nia or to any ooal Government.” 


Where such requisition is not made and the. 


warrant is addressed to the District Magistrate, 
the latter has no jurisdiction to make an afrest 
under it 

Although section !5 of the Extradition Act 
empowers the Government of India and the Local 
Government to stay any proceeding taken under 
Chapter IH of the Act, and to direct any’ warrant 
to he cancelled: and the person arrested to be 
discharged, yet in a case where action is taken 
under the Act*under a warrant which is not valid, 
the jurisdiction of the High Court to interfere is 
not necessarily ousted ° 

“herea Tr¥aty with a-Faqreign State prohibits 
extradition for offences” not specified therein, such 
prohibition overrides the provisions of the First 
Schedule to*the. Extradition Act by virtue of section 
IR of the Act; but where there is no such provision 
in the Treaty, section 9of the Act would not in 
any way derogate from the Treaty. Pat Jaar 
BHAGAT v Emperor, 23 CR L. J, 293° §17 


Fraud — Collusion—Suit to recover money paid in 
satisfaction of fraudulent decree, when maintainable 
A suit for refund of money paid to the defend- 

ant in satisfaction of a decree on the ground that 

the suit in whioh the decree was obtained was a 

false suit and was supported by false evidence, is 

not maintainable in the absence of evidence in 
support of the collusion, A Buso Prasap v -SRI 

Pat, OA. Ld. «55 BI 

Mere non-service of summons does mos amount 
to fraud Proof of fraud Sa 
Mere non-service of summons is no evidence of 

fraud. In order to charge a party with fraud in the 

suppression of summons. itis essential to prove that 
the non-service is the result of some-active part 
taken by that party in not having the summons 
served and thereby keeping the opposite party from 
the knowledge of the suit + AT Cuartra KUMARI 
DEBI v, RADHAMOHAN SINGARI, 38 P, Li T.4531 137 


Gift, imperfect—Shares in limited Company—Trans- 
fer-deed enecuted—Transfer not made in Comprny’s 
register, effect of— Transfer, intended, whether canebe 
treated as trust. 

Awexecuted a transfer deed whereby he transe 
ferred certain shares in a Company to his wife and 
gave possession of them to her, She, however did 
not, till after his death, complete the transfer-deed 
by getting her name entered in the regist8rs of the 
Company as share-holder; nor was itin his lifetime 
presented for registration with the Company ; . 

Held, that the gift was not perfected as the donor 
did not do everything which, according to the nature 
of the property comprised in the gift, was necessary 
to be done to transf-r the property. : 

Held, also, that as there was no equity to perfect 
an imperfect gift, the gift having been intended to 
take effeat by way of transfer, the Court would nob 
hold the intended transfer to operate as a declara- 
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tion of trust. G. AMARENDRA KRISHNA DUTT v Eak j 


MU'JaRY Desi, 48 O Yoi 4 


Government of India Act, 1915, 
(5 & & Geo. Vs C: 61), S, 107 596 


+ 


+ 
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. Guardians and Wards Act (VIII of 
1890), S. 7 (3)—"Will,”. meaning of —Court, 
power of, to appoint guardian of minor. 

° Tngamuch as the word ‘Will’ in section 7 (3° of 

the Guardians and ards Actoconrs in intimate 

collocation with the words “or other instruments” 
it must be interpreted as meaning a written Will. 
An appointment of a testamentary guardian 

s ands in the way of the appointment of a statutory 

guardian by the Court but in the case of an 

appointment of a guardian by an oral testament 

a Court can ignore the appointment and make statu- 

tory appointment of its own if it considers best in 

the interests of the minor. Wi PARVATHI Å MMAL V. 

ELAYAPERUMAL Koxar, (1972) M. W. N, 67 216 


S. 9 (2)—Minor heir—QGuardian of prop- 
erty, appointment of Estate of deceased under 
| Administration 
- The appointment of the mother of a minor as ad- 
ministratrix to his father’s estate, does nt deprive 
the miror of his interest in the estate of his father, 
and an order of the ‘‘ourt within whose jurisdic- 
tion’ such property exists appointing a guardian 
of the property of the minor is not without juris- 
diction and cannot be treated asa nullity, © Lauit 
KUMAR MUKERIEEvV DASARATHI SINGHA, 48 Sl 


GI 


Hereditary Village Offices Act 
(Mad. IH of 1895), S. 7 Enquiry by Divi- 
sional Officer into Village Munsif's conduct- Framing 
of charges High Court, jurisdiction of, to interfere 

. Civil Procedure Code (Act V of 90%), s. 1'5— 
Government of India Act, 1915, (F 6 Geo, V, c. 61 A 
s. 107—Letters Patent, (Mad ) cl. 16 


The High Court has no power to interfere with 
an order passed by a Hevenue Divisional Officer 
in an enquiry under section 7 of the Madras Here- 
ditary Village Offices Act either under section '15, 
Civil Procedure (‘ode, or section '07 of the Govern- 
ment of India Act, or clause 16 of the letters 
Patent inasmuch as the Revenue Divisional Officer 
proceeding under the said - section is not a Court. 

Per Ayling, Offg ,C J — The two things required to 
constitute appellate jurisdiction are', the existence 
ofthe relation of superior and inferior Court and 
the power on the part of the former to review 
decisions of the latter An officer acting under 
section 7 of Madras Act IJI of RAH cannot be 
styled a Court subject to t! e High “ourt’s Appellate 
Jurisdiction M PALANIKUMARA CHINNAYA GoUNDER, 
In re, 14°L. W. 648; 192.) M. W. N. 757, 414M LJ 
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High Cou”t, rule of, regulating hours of sitting 
of Court Rule, contravention of—Material irregu- 





lavity— Revision 
Where, in contrayention of a rule of the High 
Còurt laying down that the ordinary hours of 
attendance of Judges of Civil Courts are from 
0-0 a M. to 4 P. M, & Conrt, without any 
warning to the public and in tho, absence of 
exceptional circumstances, calls on .a particular 
suit for hearing after the hourof f P M., it acts 
in the exerois of its jurisdiction with material 
irregularity, and its proceedings ‘are liable to be 
$t aside by the High Court in revision. A 
Buvis & Co, v. RAM Peranan, 20 A. L, J. 188 167 
e : 

e 


GRNERAL INDEX, 


laid 
Hindu Law—Adoption — Acknowledgment, 


effect o1—Widow— Maintenance, amount of —Prin- 
ciple 
“Under the Hindu Law if in case ofan adoption 
giving and taking is not established að a fact, no 
amount of acknowledgment would make one an 
adopted son 

No hard and fastrule can be laid down that a 
Hindu widow is entitled to a particular fraction 
of the income of her husband’s estate as her 
maintenance The circumstances of each case must 
be considered, such as, the value of the estate and 
its income, the position and status of the deceased 
husband and his widow. the expenses involved by 
the religious aud other daties which she has to 
discharge, and so forth, together with the fact that 
whether the widow has bean given a seovarate prop- 
erty by her husband for her maintenance 
KRISUNA BHAMINI DASI v, BRAJA MOHINI DaAsi, 26 
U. W. N. 403 38 
Widows—Senior widow—Preferen- 

tial right-—Junior widow, when can adopt. 

Under the Hinda law, in the absence of any 
direction from the husband, the senior widow has 
the preferential right to adopt She does not 
forfeit that right by the mere fact of her having lived 
apart from her husband for a number of years, 

Where s junior widow wants to make an a doption 
the p-oper course for her is to ask the senior widow 
to get the consent of the male sapindis to perform 
the adoption and to perform it herself. 

Per Ramesam, J—A prohibition by the husband 
against adoption by the wife cannot be inferred 
by the mere fact that the husband and wife were 
living apart. 

Untila senior widow clearly gives up her pre- 
ferential right of adoption the junior widow has no 
right Wi Morausamt NAICKEN v. PULAVAR ATTAT, 
15 L. W. 4); 40 M. L. T. 60; (1922) M. W. N bas 
42 M. L. J. '0 ; 45 M. 286 504 
Atienation by witow—Legal necessity, 

prof of —Rcital in deed, evidential value of 

A mere recital in a deed as to the necessity for 
a loan cannot be taken as conclusive evidence of 
the legal necessity for it The recitals coupled 
with other evidence, circumstantial or otherwise, 
may amount to sufficient proof in circumstances that 
the transactions were binding upon the family 
A SARJU Prasad v MUHAMMAD SHAKUR 
— by widow—Reversioner, separate 
suit by —Cause of action. See CIVIL PROCEDURE 
Cope, O II, 8. 2 














Legal necessity — Presumption— 
Deed mentioning purpose of sale —Constderation, 
portion of, for legal neceasity, effect of Family 
benefited, effect of - Antecedent debt —Usufructuary 
mortgage creatifg personal liability, whether 
antecedent debt , 

Where a sale-deed, although jointly executed by 
the heads of all the branches of a family, mentions 
the purpose for whioh the sale was made, there is 
no room forraising any presumption with regard 
to legal necessity, for the transaction. The ‘| ourt 
has merely toxagnine whether¢hat purpose is one 
which Hindu ! aw,recognises as valid 

Where it is found that a portion of the sale cone 
sideration was taken by a father for legal necessity 
and that the family benefited by the transaction 
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to that extent, the sons can recover the property 
sold only by ye- paying the said portion of the sale. 
consideratio” ‘ 

. In order to validate a transgotion entered into by 
a father in consideration of antecedent debt, there 
must be not ‘only antecedency in time hat algo true 
dissociation in fect Once ‘it is proved. that the sale 
took place in consideration of such antecedent 
debt, the sons are precluded . from attacking it, bat 
they ere not precluded from raigigg . the prior ques- 
tion whether the sale really was in consideration of 
such a debt ` 

‘Acilanse in a deed of “nsafruotuary, mortgage 
executed by a father, making the mortgagor pare 
sonally liable for the, mortgage money in cage the 
mortgagee be dispossessed from the mortgaged 
property, does not. constitute a personal liabilit 

such as may be treated as antecedent debt 6 
MANZURAN BIBI v, JANKI Prasap, 9 0. L J 25 





. Antecedent debt—Mortgace by 
— of family estate to secure loan — Sons, liability 


of. 
‘A loan obtained by the father of a Hindu joint 
family on the security of. a mortgage on the 


family, estate is not an antecedent debt pinding = 


the i sons: BM Baroo v GopawaniBat 


Beng al School -Partition—Partial— 
| Mother 8 8 — — of Compromise ‘decree — 
, Matters ou side scope of, suit dealt, with—Res judi. 





‘Ine partition in a joint Hindu family, it is quite 
competent for any members, who are so minded, to 
continue: jo int. 

‘THe’ share'that a Hindu mother in Bongal takes’ 
on a r partitions among her song is “in lien of "the: 
right of Waintenauce which i 19 carved out of the son's 
shares and at her death goes back to and forms part 
of the shares out of ‘which’ it Came. 

Where it a ‘anit a compromise decree is passed 
dealing with matters that ‘do nöt relate to the Buit, 
the decres is withont jurisdietion and does ‘nds 
operate as 768 | judicata. 

Ina partition among certain brothers of a 
Dayabhaga Hindu family aud their mother, some of 
tha bréthers se arated ` and the rest continued jinb 
With their mother. " Subsequently’ a ‘partition’ suit 
was fought -out “among the latter. The suit waa 
compromised and a consent decree passed accord. 
ing to which the brothers who had previously 
peparated relinquished in favour of the brothers | suing. 
for partition any rights they might acquire in the 
share of the mother at her death ~The mother died 
and in the, dispute over the share left by her the 
question was about the effect of the consent decree: 

Held, that the decree, in so far as it dealt with 
the rélinquishment of the rights of the previously 
separated. brothers in the shares’ of the mother, wag,- 
wiflout jurisdiction, -inasmuch as dt dealt with ; 
matters with which the suit in which it was passed | 
wag in no way concerned, and that, therefore, it did, 
not apérate as res judicata. C Snasat BHUSAN SHAW 
v Hant NARAIN Saaw, 25 C. W. N; 990; 148.0 1088 

0 
Concubine⸗-n idaw — Maintenance 
rAdulterous connection, effect úf- Agreement between 
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concubine and widow, whether can be enforced— 

Consideration, none, effect of 

A concubine who lives with a Hindu up tp the 
time of his death ig in general’ entitled tò maine 
tenance from his estate in the hands of his widow, 
but thia right does not extend to” the, odse of an: 
adulterous connection 

If a “concubine’s claim for maintenance under 
Hindu Law fails she ‘cannot fall’ ‘back on any 
agreément between hor an1 the widow with regard 
to the maintenance, inasmuch asthe agreement is a 
mera promise to pay unsupported ‘by consideration.’ 
6 UHANDRA KONWAR v RURKMIN, 90. L J. 60 88; 


— Debt of futher, when estate “tinder 
- Court of Wards—Pious duty of son, whether arixes— 
U, P. Court of Wards Act (III of 89 ),8 34 à 
Tt is not the pious duty of a son to pay off. such 

loans as‘ wre contracted by his father during the 

time that the estate ` was under the Court of. Wards ag: 
during such a time the father is incompetent under 
section 4 of the U P. Court of Wards Act to enter 
into any contract which might involve him in pecuniary. 
liability "A BALDEO ‘PRASAD v- BINDESHRI PRASAD, 
20 A. L. J. 241. 128 


Inheritanc2—Sons of same father— 
Some of same mother—Father diferent—Sons, status 


R 








Under the Hindu Law -of Inheritance sons of the 
same father are regarded as brothers, 4 distinction 
being mate between songs by different mothers. 
But’ sons of the samé mother by a different father, 
though born of the same womb belong toa different 
family, and ae such ate ontgide the, category of the 
class of heirs under the heading of ‘brothers ’ 

herefore, according tó thé Hindu Lawa brother 
by the same father ‘though ‘by different mother is 
entitled to succeed in preference to & brother by 
the same mother but by a differént father, as such a 
brother ‘has ‘no claim B Ekoa PARABHRAMN a), 
KASHIRAN ToTARAM. “4 Bom U. R v29 [. 
Joint famlly—Alienation by jather— 

Declaration in favour of son — Consideration, ‘return 

of 

Wheres Hindu son obtains a — that a sale of: 
family property by his ‘father eball not’ affect ‘hty 
rights as a oo-parcener the vendee is not entitled to 
havé a condition atbaoh ad to ihe decree that the 
plaintiff should refund tho sale-price’ paid bye the 
vendee in respect of the portion of the propesty 
affected‘ by, thé decree. L Badan v. MADHO RÀN, 
2 L. 338 “ . 19. 
Alienation by one co -parcene? 

validity of —Appeal, second —New plea., : 

n alienation by B ‘to- -parcener in a joint Hindu 
family of the family property, which ‘is not f for the 
benefit of the family, ig liable to be annüllod “in? i ita 
entirety, at the instance ọ ‘another ` co-parcenér 

The High ‘Court will, not entertain’ an argument 
which ig raised ‘for the first time ‘in neon appeal, 
L MUNANI LAL y ' BOHAY LAT, 83 L. J. 184 appeal 

* Aliegation — Right to gue, Die 
accrues~ Affer-born son, ‘position o> Limitation, 
fresh, slart of-—-Sons, elder, position gf — Limitation: 

Act (IX of. 1398), 55, 8; ; application o of 

Under Hindu aw the cause of ‘qotion in respect» 
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.. of an alienation acoryes, when, be “purchasdr takes 
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possession and a new cause of action does not accrue 
upon the subséquent’ birth of a son in the family, 
add a fresh period’ of limitation does not start 
por the date of his birth’ “In his case the time 
rom which the period of limitation’ is to be 
reckoned ig the date of the transfer, and as he was 
not born on that date and was thus under no dis- 
ability on that. date, he could not obtain the bene- 
fits of section 6 of the Limitation Act And, when 
he conld not obtain such benefit himself, he could 
give no henefit,under section 7 to, his elder brothers 
O Ranopir Ninen v. RAMESHAR Prasap, 9,0, L, |. 45 
a. . oe . 938 

— JOINE family — Antecedent debt— Mort. 

gage, whether antecedent debt. as 

In order'to biting a case’ within the exception 
that family property in the hands of the sons is 
bound by a mortgage executed by the father during 
his lifetime to pay ‘off an antecedent debt, two 
conditions must be fulfilled, first, the mortgage must 
have, been to discharge an obligation antecedently 
incurred ‘aud, secondly, the obligation antecedeutly, 
incnrred must have been incurred wholly apart 
from the ownership of the joint estate, 
_ A mortgage whereby joint family property is 
charged ‘cannot be regarded as an antecedent debt, 
L Lakay Mat v, Bisnen Das, 8 L, 74 ) 
— — —— Bond in favour of managing member 
. —Joint property—-Burden, of proof— Presumption. 
. Where a, bond ig executed in favour of the 
managing member of a joint Hindu family, the 
presumption, in the absence of evidence to the 
contrary, is that the bond is joint property of the 
family. It is for those who assert the contrary to 
make good their case. Mere proof that some of 
the members of the family had some private 
transactions, would not prove that the bond-was 
the private property of. the member in whose favour 
it was exeputed, P. C. BANDHU RAM v CHINTAMAN 
Sixes, 3 P. L. P. 295; 26 0. W, N. 406, 20 A. L. J. 
495 402 











— — Debt «incurred by manager l for 
benefit of family, nature of 
In the case ofa joint Hindu family, the debts 








e contracted by the managing member for the joint 
° family are binding on the joint family, hut in 


enforcing the debt the liability of the members of, 
the, family is not personal, the liability being 
limited to the extent of the joint family property 
Yn. which they are interested. MI Rama PATTER v, 
ViswandtuHa Paprer, $1 M. L. J. 667. 15 L.. 130: 
- Decree against one member, when 
can be enforced ‘against joint family property. ` 
In order to make the other members of the’ joint 








family ‘liable under a deéree ‘passed against the’ 


managing member it ought to be shown that the 
suit was brought »gainst him in his representative’ 
capacity. L MELA Mat v. GORI 48 

iee = Manager, position, of—Promissory- 
note executed by manager— Other members, whether 
- can question. i i 


tat 


The- posjt on’ of “the head of a joint Hindu 
family is not the same as that of an ordinary business 





e. agent and, according to the trae view, & joint Hindu 


family being a legal person according: to Hindu 


è 
¢ 
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Law, lawfully represented by and acting through the 
managing member or head thexgof is included 
ordinarily in the term “a person ” 

A joint Hinda family can execute a 
negotiable instrument through its manager, and 
its other members cannot escape liability on the 
ground that it was not made or signed by them 
although itis open to them to raise the question 
whether the proniissory-note was in fact made for 
family purposes or asa breach of trust by the 
person whrse signature appears thereon for and 
on behalf of the joint family A KRIBHNANAND 
Naru v Rasa Ram SINGH, 20 A L. J. 283 150 


Joint famlly— Mortgage by karta, suit 
on—Karta, whether proper guardian of mimor 
member 
Ina suit on a mortgage executed by the karta 

of,a joint Hindu family brought against the kurta 

and the minor member of the family, the karta is, 
not the proper person to be appointed guardian 
ad litem of the minor and a decree obtained against 
the minor in such a suit is a nullity. A Murn 
DEAR v. PITAMBAR Lat, 20 A, L. J, 329 372. 


Mortgage by some members—Per- 

sonal decree—Legal necessity Interest — Limitation. 
- Where a mortgagee from some members of a 
Hindu joint family seeks only a simple money. 
scree in respect of the mortgage-debt, no question 
of legal necessity arises. In the absence of fraud, 
undue influence, or other circumstances which would 
invalidate the contract, the members who executed 
the mortgage, are personally liable and the other 
members are liable to the extent of the assets of 
the executants who are dead which have come into 
their hands. | 

Where a mortgage-deed provides that the interest 
will be paid year by year and in case of default it will 
be added tothe principal and compound. interest 
will be charged; that the mortgages .might realise 
the interest every year by suit or might have it 
added to the principal, and that at the time of 
redemption or foreclosure the total interest due 
would be,deemed to be a separate item which the 
mortgagee, would be entitled to recover from the 
person aud other property of the mortgagors, the 
mortgagee has an option either to sue for hig 
interest yearby year or to allow it to be compound- 
ed and to sue for it at the time of redemption or 
foreclosure and no part of the intereat can become 
barred by time. Q Mangas Prac Din v, BHAGWATI 
SABAT, & O. L. J. 418 637 


— Legal necessity—Recital of purpose, 
evidentiary value of—Loan for particular purpose— 
Evidence. ° 
A recital in,a deed of the purpose tor which 

the money ie borrowed may not by itself be 
sufficient to prove the purpose for which the money 
was borroweti and is not in ‘itself sufficient against 
third parties, but itis clear evidence of the 














9 p repre- 
sentation made to the creditor, and if the ae 
cumstances age such as tò justify a responsible 


belief that ay enquiry would have confirmed iis 
truth, then, when proof of actual i quiry has become 
impossible, the recital coupled with the gircumst ances 
will be sufficient evidence to support the deed, 
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In considering for what purpose a particular loan 
wns taken evidence which proves that just before 
the loan two of'the borrowers came to an independ- 
ent third party and asked him to arrange a loan 
for a particular purpose, and that he did arrange 
the loan. in suit for that purpose, is valuable and 
important evidence to show that the money was 
borrowed for that purpose. O RAM SARAN v, DAWAN 
Sinan, 240 0.86 36 


— Managing member—Power to 
aliennie family rroperty—Legal neceasity—Consent 
of other members implied—Mortgage-—-No title in 
mortgaged property——Title subsequenily coming — 
Mortgagor, duty of. 

The head of a joint family cannot mortgage the 
joint family property without consultation with 
and consent of the other members, but where in a 
suit legal necessity is proved it is unnecessary to 

` prove consent because in such a case this is implied 

Where a mortgagor mortgages a certain property 
as having a right to do so but in fact has no stich 
right and subsequently title to a portion of the prop- 
erty comes to him he must make good his repre- 
sentation to the extent of the property which comes 
to his hands Pat Kamra Prasap v. NATHUNI 
NARAYAN SINGH, : 1924: Pat 126; 3 P. L. T, 401 149 


an Viarriage—Sudras—Intermarriage ‘bet. 
, ween Bengali Kayastha and Tanti woman, validity of 
” —Sons, whether legitimate. 

A marriage which actually takes place between a 
Bengali Kayastha and a Tanti woman both regard- 
ed as Sudras in Bengal, is valid in law and the 
sons of the union are legitimate and entitled to 
inherit the property of their father BiswaNaTH 
Das GuHose v. BHORASHIBALA Dasi, 48 C. 9t: Ai 
C. W. N. 639 : 590 

Mortgage by father—Suit by mortgagee 

— Sons not jothed- Mortgage decree against father — 

Suit by sous to set aside decree Want of legal 

necessity and antecedent debt —Pleas available to 

plaintifis—Burden of proof T 

In a suit by sons to set aside a mortgage-decree 
passed against their father in respect of joint 
family property including their share in it in @ 
suit to which they were not impleaded as parties, 
it is open to them to plead that part of the debt 
secured by the mortgage was not for legal necessity 
and the balance was not advanced for the satis- 
faction of an antecedent debt 

Per Hallijas, A J. C.—The decision in Motiram v. 
Asaram (Ramgopal), 63 Inv. Cas 176; 16 N uBR, 64, 
ig correct and the plaintiffs in a suit to impeach a 
mortgage-decree passed in & suit against their 
father to which they were not implaaded as parties 
are entitled to advance the plea that the debt 
was not for legal necessity, nor was't gn antecedent 
debt of their father which bound them. 

The doctrine of reasqnable satisfactian after due 
enquiry as to the propriety of an alienation of 
joint family property by the manager of the family 

» must apply just as much, to an antecedent debt of the 
father as to family necessities or pressure on the 
estate : 
` Per Kotwal; A. J. (.—In a snit by sons for a 
declaration that the mortgage-decree passed against 
their father in suit to which they were not parties 
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is not binding as against their share in the joint 
family property as the mortgage was not for 
legal necessity or for antecedent debts, they ata 
entitled to challenge the decree on grounds pers?nal 
to themselves and it is onen to them to have the 
question tricd whether the mortgage executed by 
the father was binding on him, 


In such a suit the onus isa on the defendant who 
seeks to enforce the mortgage either on the ground 
of legal necessity or on the ground of its being for 
an antecedent debt. 


Per Dhobley, Ad. O. - Phe rights of co-parceners 
in a Hindu family, consisting of a father, and his 
son do not differ from thoge of aeo-purcener of a 
like family consisting of undivided brothers The 
son occupies the same pnsition and possesses the 
game right against» his father in respect of the 
ancestral property, as brothers have against each 
other in a joint family. 

It has been a settled law in Central Provinces 
and. Berar that anm alienation for value by a member 
of a joint Hindu family holds good to the extent 
of his own share in the property. 

No single co-parcener can alienate anything 
beyond his own share in the joint property, father 
being no exception to it When, however, a single 
co-parc-ner alienates the joint family property for 
necessary family purposes the alienation 1s binding 
upon the other members and upon the whole prop- 
erty covered by the alienation 

In asuit brought on a mortgage executed by the 
father, the son can call upon the mortgagee to show 
that the mortgage was for one of the two purposes 
either for legal necessity or for the satisfaction of 
an antecedent debt, The son’s position is not 
injuricusly affected by the mortgagee’s omission to 
join him as a party to his mortgage suit and by 
the son being thus compelled to bring a separate 
suit for protecting his own interests. 

In asuit bronght by a person to avoid a mort- 
gage-decree passed iaa ruit to which he ‘was not 
joined as a party he is not confined to the plea that 
the debt was borrowed for immoral purposes but 
he can plead that there was no legal neces- 
sity for the loan or that no portion of it was an 
antecedent debt 

A loan made to the father on the occasion of, a 
grant by him of the mortgage on the family estate 
is not antecedent debt and the mortgage so 
created is not binding on the son's share iw the 
property. 

The gale or charge by a father of joint family 
property in order to be binding on the son's 
shares should be made in order to discharge an 
obligation not only antecedently incurred, bué 
incurred wholly apart from the ownership of the 
joint estate or the sacurity afforded or supposed to 
be available by such joint estate, 

The maxim that everybody is presum3d to know 
law and that its ignorance is no excuse cannot be 
applied when it hasto bedecided whether a certain 
act was or was not bona fid@ N DHUDABAT v. 
NARAIN ? 23 
Mortgage topay of prior mortgage of 
date when son not born— Antecedent debt — Legal 
gecessily. 
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A mortgage effected by a Hindu father to pay off a 
prior mortgage of a date whens son was not born to 
hjm isan antecedent debt for whioh the father can 
validly alienate family property. and no question of 
Segal necessity arises for the validity of such a debt. 

Pe. Walsh, J,—In an ola transaction the failure on 
the part of a creditor to prove every pie raised by 
the debtor and expended for family necessity doos 
not constitute a sufficient ground in law for inter- 
fering with the transaction even pro tanto. A SURAJ 
PRASAD v. MAKHAN Lan, 20 A, L J. 236 132 


— Partition, suit for, by purchaser of son’s 
share—Mother, whether entitled tp , share~Stridban 
received from husband. or father-in-law, whether 
should be deducted Individual member, right of 
A Hindu mother cdnnof compel a partition so long 
as the sons remain united, but if.a partition does 
take place between the sons, she is entitled to a share 
equal to that of a son in the cospardenary property, 
and she is entitled to a similar share on a partition 
between the sons and the purchaser of the interest 
of one or more of them. . eo 

If the mother has: received stridhan from her 
husband or father-in-law, its value should be deduct- 
ed from her share, but the deduction. to be allowed 
does not include stridhan received from the family of 
the father of the lady 

A member of a joint Hindu family cannot, by alien- 
ation of his interest, prejudice the position of another 
member, because no owner of property is competent 
as a general rule, to convey to any person a higher 
right than what he himself possesses C 
JOGOBONDHU Pan v. RAJENDRA NATH CHATTERIEE, 
840 L.J 29 121 


Temple property — Permanent lease 
man Rent — Construction — Shebait’s powers — Long 
lapse of time—Presumption of validity - Parties, 
duty of,.to define exact terms of dispute 
A leago of 4" acres of land was evidenced by a 

rent-note of 1s24, which provided for the payment of 
Bs 40 ayearas rentandif the rent was not paid, 
the lessee was to be at liberty to remove the struc- 
tures which he might have placed upon the property. 
The lessee sub-let the property in’ 87:, I853 and 1960 
and the lessors never raised any objection : 

Held, that the lease was a permanent lease which 
could only be terminated by non-payment of rent. 

The disability of a shebait of a Hindu deity to 
mfake a permanent grant of endowed property is 
“not absolute. 

Aljhough the manager of a temple property for 
the time being has no power to make a permanent 
alienation of the property in the absence of proved 
necessity for the alienation, yet, if there is a long 
lapse of time between the alienation and’ the 
challenge of its validity, that. is a circumstance 
which enables the Court to assume that the origi- 
nal grant was made in exercise of that extended 
power. 

Where, therefore, alease made by a grantee of 
property for a deity is questionéd ‚after 00 years, 
when every party to the original transaction has 
passed away and itebecomes completely impossible 
to ascertata what were the circumstances which 
caused the original grant to be made, the assumption 
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quiet possession to people who are in apparent 
lawfn}] holding of an estate, that the gr&nt was 
lawfully and not unlawfully made ¢ 

[lhe attention of parties to litfzation ia India 
called to the importance of definigg, at the earliest 
moment andin the simplest terms, the exact cha- 
racter and extent of the dispute which is going to be 
made ‘the subject of litigation] P < MAGNIRANM 
SITARAM v KASTURBHAI Manrsaal, 26 O. W N 473; 
az M. L J. 60: 4) M, L T 26820 A L.J 374; 
35 C. L. J. 421; 24 Bom L. R. 584; (1922, M. W N. 
819 162 


— Waste by widow of corpus of moveablea— 
Reversioner, right of— Relief, nature and form 
of, against widow and her transferee—Limitation 
Act (IX of O“), Sch I, Art Vve. 

A Hindu widow is accountable to her reversioners 
for waste of the corpus of the moveables and she 
can be made to re-place it if she is in a position to do 
80, 

A reversioner is entitled to sue for the move- 
able corpusin the hands of a Hindu widow being 
reduced to possession and handed over to a Receiver 
appointed in the suit subjest to any question of 
limit :tion 

Transferees from a Hindu widow without considera- 
tion may be made to re-place any part ‘of the 
moveable corpus of the estate of the last male owner 
which can be traced to their hands. 

A reversioner’s right to sue to restrain waste 
of moveables by a Hindu widow is governed by 
Article ‘‘ofthe First Schedule of the imitation 
Act. Wi Gocura VENKAN C'A v, GOGULA NARASIMBAM, 
14 L, W.. 93; (1921; M. W. N. 690; w M.L J, 27%: 
44 M. 984 10 


- Widow —Alienation —Necessity — Future 
maintenance, 

A widow 1s not always bound to sell exactly for 
the amount for which there is legal necessity 

A .Qourt must see in each case of an alienation 
by a widow whether having regard to the circum- 
stances the alienation is a proper one, 

The rule that a widow is not justified in alienating 
her husband’s estate for future maintenance is not 
an inflexible one . What is to be seen is whether 
in the particular case the widow has dealt fairly 
towards the expectant heir, 

Where, in order to saye the property from being 
sold by auction. at an under-value, the widow sells 
it privately and pays off the decretal amount and 
some other debts‘and minages to save a part of 
the consideration for her future maintenance, the 
trans&ction must be upheld as an act of good 
management and prudance 

“here the bulk of the consideration for a sale 
is for legal nee sity, the sale ought to be upheld. 
L NANAN Mane. HAR BHAGWAN, L, 357 352 
A Alienation —N ecessity— Maintenance 

—Reversioners when bound 

Where a Hindu widow, knowing that she has not 
sufficient.income to maintain herself, so improves 
the estate, by»selling the land,as to provide sutficient 
for her ownemaintenanre the arrangement is not® 
merely a prudent arrangement but a necessary one, 
and is binding on her husband’s reversionoys 
Ransa Ram v. KHUSHT Ray  " . 
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maran WidoOw— Partition among family— Wi idow 
given full share ‘of husband ~Intention —Hus- 
band’s heirs entitled to such property after widow's 
death, 
Where after the death of a brother the remaining 
brothers partition the joint family property and 
give tu the widow of the deceased brother the full 
share of their deceased brother in the immoveable 
as well as in the moveeble property and in the assets 
of the joint family business, and the share is much 
“more than what is needed for her maintenance, 
it may be, assumed, that the intention of the 
brothers was to regard the widow as the represen- 
tative of the late husband nnd in such a case the 
share thus allotted to the widow descends after her 
death to her husband’s heirs. A Jassu LAD v 
Jwana PrasaD 986 


. 3 
Will—Devise to widow—Construction — 

“Full proprietary rights’—Hatate taken by widow — 

Alienation —Validiiy ~“Malik,” meaning of— Words 

in Will, construction of. A 

A Hindu governed by the Mithila School of Hindu 
Law made a Will by which he directed that, after his 
death, his widows shall be heirs to all his immoveable 
properties and shall, in every way, oxerois * full power 
and‘all proprietary rights over all the moveable and 
immoveable properties : 

Held, that the widows took an absolute estate with 
full powers of alienation, 

It is always dangerous to construe the words of 
one Will by the construction of more or less similar 
words in a different Will, which was adopted by a 
Court in another case, _ 

The term “malik”, when used in a Will or other 
document as descriptive of the position which È 
devisee or-donee is intended to hold, means an owner 
possessed of full proprietary rights, including a full 
right of alienation, unless there ts something in the 
context or in the surrounding circumstances to 
indicato that such fall proprietary rights were not 
intended to be conferred. 

The meaning of every word in an Indian Will 
must always depend upon the setting in’which it is 
placed, the subject to which it is related, and the 
locality of the testator from which it may receive its 
true shade of- meaning ' P. Cs Sasman -OHoW- 
DHURAIN V, SHIB 
96 C. W. N. 4z5; 42 M, L. J. 492; 30.M. L, T. 242; 20 
A. b. J. 362; 35 C. U. J, 427; 24. Bon. L. R. 976; 
(1922) M. W. N. 269; 49 T. A. 25. < i 133 
owe Woman’s estate—Daughier, right 

of, to bargain away her gon’ s: estate-—Minor panty to 

suit—Guardian not: appointed—Compromise; effect 
of —Res judicata, . — 

A Hindu danghter in possession of a daughter's 
eatate-cannot’ bargain away hér sons right which 
is only a spes successionis ee ‘ 

A minor cannot be considered a party toa suit 
go long as a guardian for him has not been appointed 
in the case and canriot be personally bound as a 


party byany compromise decree arrived at beford 


the appointment of & guardian. — 
A compromise entered into by a Hindu daughter 
in possession of the whole property by inheritance 


* 


to her father,- the - last -male-holder, whereby a 
certain portioh of the property is given’ td the 
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 dgughters of a, predeceased member of the fami 
with the full knowledge that they have no right. 4 

it is not a family arrangement binding on her sone 
The mere fact that a Hindu daughter joins her 
minor son who is quite an unnecessary party to 
suit, will not make the decision against her in 
that suit res judicata against her son. A NARAIN 
SINGH v Ras Kumar SINGH, 20 A L.J. 251 62 


Woman's estate—Reversioner-- 
Declaratory sustaf reversionary title during widow's 
lifetime, maintamability of, , 
_A declaratory sait bya reversioner daring the life- 
time of an heiress that he will be entitled to get the 
property on her death' ise not maintainable .; A 
Munnu Lat v. Rama Ras, 29 A. I, J 282 899 


Income Tax (VII of 1918), S. 9- 
Profits,” meaning of- Assessing officer, power of- 
Bank ~ Gross “taraings—Securities—Depreciation in 

- value—Deduction, whether permissible. 

The term “ profits” in section 9 of the Income Tax 
Act means chargeable income, and must be cont- 
‘puted from the gross income after allowing for the 
sums paid and debited as-detailed in sub-section (2 
of that section. - ` 

The assessing officer is not entitled to allow any 
deduction for sums paid or debited other than those 
properly paid and debitéd as detailed in sub. 
section (2 of section 9 of the Income Tax Act. 

A deduction on account of depreciation on war 
bonda and securities held by a Bank, out of its gross 
earnings, is nota deduction proper and necessary 
to bs made in order. to ascertain the real assessable 
profits under the Income Tax Act, B Tou Tara 
INDUSTRIAL Bank, Lro, In re, 24 Bom. L R. U8 





Instalment bond—Eniire amount payable 
default - Limitation, operation of, > 
In ‘a suit ipon a monev-bond which provides for re- 

payment by instalments and which contains a condition 

that on failure to pay any one instalment the 
eraditor would be entitled to recover the whold 
amount at once, the point to consider is, whether 
the creditor had an option to waive his right to 


bring a suit at once on the happening of thè, 
default, and whether, as a matter of fact, he did ° 


exercise this right of waiver; in each case tho 
questioi? is one of fact. 

In the absence of anything to show such option 
and exercise of waiver limitation begins to rufi 
‘from the time’when the first default in thee pay- 
ment of instalments is made. A JiwaN Mat 4. 
JAGESHAR KASONDHAN 655 


Interprétation of Statute—Zquitable ° 


pitmerples, 


in interpreting law equitable principles as ith 


consequénces cannot be overlooked eln determining , 


‘the respective rights of parties the fact that b 
„a certain interpretation unjust results, would follow 


and that a rightful, person would suffer for no fault - 
of his, on account of circumstances over which he . 


‘had ho control atid for which’ he could not be held 
‘responsible, cannot be lost sight of If by another 
‘interpretation this result would nob follow tha 
‘interpretation 
‘Morr: > 7 


+ 


should be adopted, M JOQGEBHWAR ù. 6 


. 
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&dmissible in evidence against the acoused making 
the statement nor is it admissible against his co. 
acouged as proving their participation in the dacoity, 

A statement made by an accused to a Police 
Officer if it does not amount to a confession may, 
nevertheless, be used against him and more partie 
cularly if the statement turns ont to be false in the 
light of the other evidence in the case. ‘Tf it 
amounts to a confession, then it must be excluded 
from evidence altogether under section 25, but in 
either event it can only be used against the accused 
making the statement, 6 

A statement made by one accused person can 
tnly be used against another co-acoused person if 
the provisions of section RO are applicable. 
“ The fact that a tlupatias stolen in a dacoity was 
found some 40 days after the dacoity in the posses. 
sion of a person, not hidden away but .epenly worn, 
does not lead to the necessary ifference that that 
Person took part in the dacoity, 
‘ It is for the prosecution to establish their case 
and because „an acoused person loses his head or 
gets frightened and does not tell the truth, he 
cannot, on that account, be convicted. A RAMHIT v. 
Em{mreror, 20 A. L J. 178; 28- Cr, L. J, 193 849 


Ss. 30—Confession of .co-accused, admissi. 
` bility of—Conviction, whether can be based on it 
alone, — 

. A confession of an accused nob being declared 
relevant by the Evidence Act as against a co- 
accused cannot be treated as substantive evidence 
‘and a judgment cannot be based upon it so far 
as the co-accused is concerned,’ A Court may, under 
section 30 of the Evidence Act, take it into con. 
sideration with or supplementarily to relevant facts 
whioh may form the basis of a Judgment 

A confession of a co-accused must be regarded with 
suspicion. ÎN Sapxu v. Emperor, 23 Cr, L. J. 129 
561 

— SS. 32, 33-—~ Mutation case, witnesses 
‘ examined in—Statements, admissibility of, in civil 

suit. 

‘Statements of deceased witnesses as to the legiti- 
macy of a claimant to a property made in a mutation 
cgse before a Tahsildar Assistant Collector authorised 
By law to record the statements of witnesses on oath 
are not admissible under sections 12 and 33 of the 
Evidence Act in a subsequent civil suit for the 
prop&rty by a person who was no party to the 
mutation case but are admissible in a suit by one 
who wag a party to the mutaticn case, 

. But where two such civil suits, one by a person who 
was no party and the other by a person, who was a 
party to the mutation case, are tried together it 
would be more consonant with justice not to take 
inta consideration in either suit the statements of 
witnesses recorded, in the mutation proceedings, 
© MUMTAZ-UN-NISA BEGAM o. WAZIR ALI, 8O L.J. 
663 308 


SS. 92, 93, 94.—~Contract of sale in 
* favour of one named person and others—“Others”, 
‘who arve—Evidence, admissibility of, 
‘Where a ypendor agrees‘to sell land to several 
named persons and in drawing up the agreement of 
wale the name of one person is mentioned and, 


without naming the rest; the word “thers” “is used, 
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evidence can be let in in a suit for specific perferme 
ance of the contract asto the persons in whose 
favour the conveyance is to be emecuted 
VEDAMURTHI MUDALIAR V JWALAPURAM RAGHAVA« 
CHARLU, 15 L. W. 371; 80M, L. T, 177? (1922) M W. 
N. 185; 42 M. L, J. 475 973 
Sa 114 (C)—Prosumption—Onus. 
Oxss Act, 1860, s 5 3 
ss. 146, 148 to [52—S8candalous 
and insulting question, relevancy of. 
Where in a dispute as to property the defendant 
alleges that he derived title thereto from a certain 
lady and she is examined as a witness on his behalf, 
a question put to her by the plaintiff as to ‘whether 
she had become pregnant by a certain person is 
relevant, if the plaintiff’s case is that she did not 
inherit the property of her husband by reason of her 
unchastity during her husband's lifetime, but if it is 
asked for impeaching her credit as a witness the 
Court hasto consider the provisions of sections 146 
and 14S to 152 of the Evidence Act before allowing it, 
C Susara DASI v. INDRA Kumar HAZRA 692 
duty of—Refreshing 


Jee 








S. 9— Witness, 
memory. ` ; oie 
A witness before a Court of Justice is under an 

obligation to tell the truth and the whole truth, 

to the very best of his power. If upon any 
question he suffers from a bona fide lapse of 
memory, and that failure of memory can be 
remedied by reference to any memorandum or 
other writing prepared by the witness at the time, 
and the Court invites the witness to refresh his 
memory with reference tothe writing the witness 
is under an obvious obligation todo so. Itis part 
of the duty under which he lies to lay the whole 
truth before the Court to the best of his ability, 
A Harguoo v Empsrrorn, 19 A. L. J. 76; 23 rE 





148 ` 

Execution —Re-sale—Separate mortgage-bonds— 

Properties sold together— Re-sale. 

In the execution of a decree on three mortgage. 
bonds where a sale of all the properties together had 
already taken place, the High Court held, on an 
objection by one of the transferees of the judgment. 
debtor, that one sale was objectionable and that 
each property separately mortgaged ought to have 
been separately sold. The decree-holder, who 
was also the auction-purchaser, applied as auction. 
purchaser and absolute owner for possession, 
ignoring the direction of the High Court, An ob- 
jection was taken to the possession being given and it 
was urged that a separate sale should take place in 
accordanee with the directions of the High Court: 

' Held, that the decree-holder was not entitled ta 
possession but he ought to be allowed to pursue his 
alternative remedy in accordance with the judgment 
of the High Court pr, in other words, to apply alter. 
natively, by way of ameudment of his application, 
for an order for re-sale of the properties separately : 
in accordance® with the High Court’s direction. 
A Harpans Nara v. ACHRAS Narn, 8 U. P, L = 


A.) 52 x NE A 
E esutlon Qf decree - Application consjgn- 
“ed to record rgom—First application, nature of— 
Limitation, , , 
“Where execution proceedings ara consigned to the 
record’ room-behind the back of the decree-halder 


N 


1056 © 
Execution of decree—ooncid, 


andetithont any default on his part, a further 
application, though in the form of a new application 
for executiong is really a continuance of the older 
application. A RAM Laxman Sinan v. MEWA Lan, 
3 U, P. L, R. fA.) 18 
— Hyrecuting Court, 
cannot go beyond decree, 

An Executing Court cannot go behind the decree 
ef which exeoution is sought. 

An Execution Court has do power to direct some- 
thing to be done in execution of a decree which is 
not directed to be done by the decree itself, on 
the ground that literal compliance with the decree 
has become impossible. 

A decree directed the olqsing of an outlet made 
by the defendants in a certain hill stream and the 
building of a bund at a certain point. A bund 
was built in accordance with the decree, but was 
subsequently washed away by a food. Another bund 
was subsequently made by the deoree-holders at 
another point: 

Held, that the decree-holder had no right to build 
a bundat any point other than that specified in 
the decree, WL. ALI MUHAMMAD v. JAHAN — 





power of—Decree-holder 





— Objection by judgment-debtor that decree 
cannot be ewecuted as rent-decree, competency of— 
Bengal Tenancy Act (VIII of 1885), Ch, XIV. 

A tenant judgment-debtor can raise an objection 
in execution proceedings that a decree obtained 
against him for arrears of rent cannot be 
executed under the special procedure prescribed 
by Chapter XIV of the Bengal Tenancy Act, but 
he cannot object to the decree being executed 
against him asa decree for money under the Code 
of Civil Procedure. C Arun CHANDRA BABU v. 
ARIP SHAIKH 810 
Execution of rent~decree, effect of, 

See LANDLORD AND TENANT i 581I 
Execution proceedings—Res judicata— 

Decree, amendment of—Emecution Court, powers of, 

A obtained a decree for sale against B which 
was seb aside on frst appeal but restored on 
second appeal with the addition of the costs of 
both the. Appellate Courts. In his application for 
a final decrees for sale, A omitted to include the 
costs of the Appellate Courts with the result 
that the final decree as prepared was not the 
final decree in the cause, but the decree as passed 
by. the first Court. A applied for execution. No 
objection to execution was taken by B who rather 
paid up a portion of the amount under the deoree 
and obtained further time to pay the balance. On 
Ba default, A made another application for execu. 
tion for the balance, adding this time the sum 
awarded as costs of the Appellate Courts. B 
objected to this inclusion, and, on matter going to 
High Court on appeal, raised the, further point 
for the first time that the decree not being the final 
decree in the cause savas not capable af execution : 

Held, (1) that the Exeeuting Court had no power 
to include the sum as it was not entered in the 
final decree; ` z . * 

(2: that the. objection to the execution of the 
decree was one which B might atid ought to have 
raised when the first application for exeoution was 
made, and having not done so, could mot be 

a 
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allowed to raise it in-the later execution -pras 
ceedings, 

An Execution Court can only add execution costg 
to a decree in the course of execution procgedings; 
it cannot add to or amend the decree unden 
execution by including sums left out by the Court 
which passed the decree A DAMBAR Sinan », 
KALYAN Binen 20 A. L. J, 170° 
Ex parte d ECreC—Defendants, several— 

Decree not joint or indivisible —Decree, whether can 

be set aside against all defendants on application 

by some—Oivil Procedure Code (Act V of 1908), 

Q. IX, r. 13, proviso, applicability of. 

Where in a suit to obtain possession of separate, 
items of property from separate sets of defendants, 
an es parte deorbe is pagsed* which is not joint and 
indivisible, a Court is not justified in setting aside 
the decree against all the defendants merely upon. 
an applicatiox*by «ome of them. 

In order to render the proviso to rule 13 of Order 
IX of the Oivil Procedure Code applicable, the 
guiding factor is the nature of the decree passed, 
and not the fact that there were one or more issues 
in the suit common to all defendants, Napa. 
YANASWAMY IYER v. DogaisawMy PATHAR, (1921) M. 
W. N. 795 343 


Fraud--Party when may plead his own fraud— 
Fraud effectuated—~Rule to be followed—Minor, 
whether can take advantage of guardian’s fraud. 
Where a fraud has been effectuated, the sound 

rule is to leave the parties exactly as they are, that. 


is to say, to leave the property in the possession . 


of whichever of the two parties it happens to 
rest with, 
“The Courts will not assist a party toa fraud to. 
obtain possession of the subject of the fraud. 
Therefore, although a plaintiff will not be allawed 
to plead his fraud in order to obtain possession of 
the subject of the fraud, a defendant, who in spite 
of the frand having been effectuated is still in 
possession, will be allowed to defend his possession 
by pleading the true nature of the transactior, 
Although a minor may not be answerable for the 
fraud of his guardian, he cannot take advantage of 
it. L B Mauna Tin v. Ma Mar Myint, IL, BR. 
83 459 


Fraudulent transaction — Fraud — 
Burden of proof — Fraud effectuated —Court, duty of.’ 
Ina suit for a declaration that a registered.depd 

of sale is a mere colourable transaction, and that 

no consideration passed, it is for the plaintif to 
prove the fraud alleged andthe want of considera- 
tion: if he establishes circumstances pointing to 
the truth of the facts he alleges, the onus is shifted? 
and it is for the defendant to prove consideration, 

ifin any transaction there has been a fraud and 
that fraud has been carried igto effect to any 
material extent, a Court will not aid either party tó 
take advantage of his fraud but will let the estate 


lie where it falls. But where the fraud has not, 


been carried -out, where nothing has been done, 
under it, then the Court will sid the vendor to 
retain possession of his property and will not allow 
the vendee to take it, that is, to effectuate the 
fraud to which he was a party,’ 
v. Mauna Po Kwa, 11 L, B. R, 89 
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Godavari Agency Rules. Rule II, 
W CIS. (2), (3)s Agent acting under, decree of— 

Suit to set aside whether maintainable, 

An Agont when acting under clauses 2 and 3 of 
rule iL of the Godavari Agency Rules acts as a 
Court, and no suit lies against him, for what he does 
as such Court. WI MALLADI VENCATARAMYYA V, 
SECRETARY or STATE FoR INDIA, (1921) M. W. N. 830; 
30 M. L. T 76; 15 L. W. 286:42M.L.3,148 345 


Guardians and Wards Act (VIII of 
1890),s. 31, scope c£—Sanction to sell 
minor's property-. Necessity, recital of — Suit by 
minor to set aside alienation—Burden of proof— 
Fraui—Procedure, — 

An order of a District«Judge giving sanction to 

a guardian of a minor to sell theminor’s property 

must recite the necessity*for the sale as required 

by section 31 (2) of the Guardians and Wards Act. 

An order of sanction by Pistrict Judge 
authorising the guardian of a minor to sell his 
property does not cure inherent defects that may 
exist in the sale. Sanction is prima facie evidence 
that the tramsaction is a good one but the minor 
may at any future time show that it was fraudulent 
or improper, eg 

Where in a suit to set aside an alienation made 
by a guardian of a minor the evidence on both sides 
is before the Oourt, there is nothing to prevent the 

Court from coming to the conclusion that the sale 

is an improper one and not for the benefit of the 

minor, though the burden of proof in the first 
instance lies upon the person seeking to set aside 
the alienation. 

- Per-Ramesam, J.—-The effect of sanction under 

section 41 of the Guardians and Wards Act is that 

the. burden of proofis shifted to the plaintiff and 
it is not necessary that fraud has to be made out 
on the part of the purchaser to impeach the trans- 


action, WI NALLAKA VsNKATaswaMi v. RUGUM 
VIRANNA, 16 L. W., 873; 42 M. L J. 833 964 
Hindu Law—Adoption — Estate received 


before adoption, whether divested—Wife of person 
adopted, whether can claim her husband's estate 
in natural family—Adoption, principle ofe ` 
_ When a male owner takes a full and distinct 
ginterest in property and the property vests in him 
absolutely, it cannot be divested by his subsequent 
adoption into another family. P 
‘he theory of adoption involves the principle of 
Be complete severance of the boy from the family 
in whioh he is born and his substitution into the 
adoptér’s family as if he was born in it. The 
adoption operates as birth of the boy in the family 
of adoption and as civil death in the family of 
"birth, with all the legal consequences incidental 
thereto. 
*A wife of a person adopted ceases along with her 
, husband to belong to the natural family of the 
husband. She cannot, therefore, succeed to the 
estate of her husband which belonged to him while he 
+ continued to bein his natural family and which 
e became divested because of his adoption, N Maroti 
V., LAXMAN Žž > Hi 3 
lienatfon by father—Son’s pious 
` obligation—Alienation invalid—Sons, whether bound 
—Mortgage by father—Legal necessity, proof of, to 
bind sons~-Simple obligation against sons—Limita- 
” tion, starting point of, ` 
e x 
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‘ly invalid in its inception, cannot 
on the death of the father and be enforced 


105i 
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LA 
A transfer bya Hindu father which is admitted. 
ecome valid 


against the sons merely on the ground of their 
pious duty under the Hindu Law to discharge their 
father’s debt, 


In the case of a mortgage made by a Hindu 
father, the son is noteliable forthe debt on the 
death of the father in the absence of proof of 
necessity. The remedy of the creditor ou the basis 
of the son's pious duty is not co-extensive with 
his remedy on foot of a binding seourity, 


A suit against the sons on the simple obligation 
created by a bond executed by their father must 
be brought within six years from the date of the 
bond and limitation against the sons does not begin 
to run from the date of the father’s death, 


The pious obligation resting upon the sons to 
discharge their father’s debt does not exténd to 
the payment of time-barred debts. © Ram 
CHBATTAE v. Ram LAL, 24 O. O. 895 950 


Alienation by manager — Right to 
challenge— Heritability by surviving members— 
Subsequent born son, right of—Oredilor—Legal 
necessity-—-Burden of proof. 


Those who deal with a person who has only 8 
limited interest in property and who professes to 
dispose of alarger interest, are prima facie bound 
to make out the facts which authorise such an 
alienation, 


The right of challenging an alienation made by the 

family manager of a joint Hindu family is personal 
and is not inherited by the surviving members. 
, A son born subsequent to an alienation by a Hindu 
father cannot impeach that alienation, as he takes 
the family property as it exists at his birh, nor. 
can he inherit the right of his brother in existence 
at the time of the alienation but subsequently dead 
to challenge the said alienation, 


A plaintiff is entitled to the amount paid by — 


him for conducting the case on behalf of a minor 
defendant when the defence of the minor fails. 
N JAIRAM v. VENKATRAO 658 


by widow—Necessity—Burden of 
proofj—Purchase by widow out of income of husband's 
estate — Accretion, 


A person who deals with a Hindu widow having 
8, limited estate is bound to establish the facts 
which justify the transactions under which he 
claims, 

It is competeyt for a Hindu widow to so deal 
with the income of her deceased husband's estate, 
as to make it h8rown separate property, but the 
fact of her having so dealt with it must always be 
traced and proved, J 

Where a Hindu widow acquires the rights of 
the tenants of her deceased husband’s estate, 
in part by, release of arrears of rent, and in part 
by payment Sf cash derived from income of her 
husband’s estate, the tenant rights so acquired are 
an accretion to the husband’s estate, which, if it 
be possible for the widow to segregate, would 
require some unequivocal act on her part to lead 
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Hindu Law- contd, | _ Hindu Law-—contd. _ ee ce, ees: 
to te inference of such segregation, P C Nana- self-contained and both wholly independent 
KISHORE V. UP@NDRAKISHORE, 20'A. L, J, 22; (1922) M, of each other, and wholly independent of . 


W. N. 95; 266. W. N. #22; 85 0. L. J. 116 42M L. 
J. 263: 24 Bom, L. R. 846; 15 L, W. 417; 20M. L T. 
234; B P. L. T, 311 < 
Alienation by widow—Reversioner’s 
sutt—Portion of purchase-money paid towards 

- mortgages ‘binding on estate— Purchaser's right to 

interest--Interest to run goncurrently with mesne 

profits—-Permanent improvements—Reasonable sum 
' tobe paid to person dispossessed—Law's delays. 

Where @ sale by a Hindu widow is ‘set aside, 
the person dispossessed is entitled to sams paid to- 
wards mortgages binding on the estate with interest, 
such interest to run concurrently with the mesne 
profits. He is also entitled to reasonable compensa- 
tion for improvements effected so ag to increase the 
valne of the property, even though he was not the 
person who actually effected those improvements. 
The- increased rent that is properly attributable to 
improvements can be properly set off against the 
mesne profits, even although the improvements were 
not actually executed by the person in posses- 
sion at the moment when the decree for possession 
was made. 
` Delay in administration of justice commented 
upon. P C Buaawar DAYAL SINGH v. Ram RATTAN 
BAHU, 20 A. L. J. 26; "86 C. W. N. 257; 1922) 
M. W. N, 12; 25 0. L. J. 121; 42 M, L. J. 243; 4U. P. 
L.R. (P C.) 7; 24 Box. L, R. 386; BP, L. T. 229; 35 
L. W. 48) . 69 
or Bombay school—Erclusion from 

inheritance— Congenital and incurable dumbness 

— Obsolescence of disqualifications—Adoption— Per- 

son having dumb son or grandson, whether can 

adopt 

. According tothe Hindu Law prevailing in Bom- 
bay, a person suffering from congenital and inour- 
able dumbness is incapable of inheriting. 

‘It may be, as was pointed out in Surayya v. 
Subbamma, 63 “IND. Oas. 498; 48 M ‘4; 26M. L, T, 
164; (1919) M. W, N, 58u; 37 M L J. 405, that some 
of the grounds of exclusion as mentioned in the 
texts are obsolete. All the disqualifications, however, 
cannot be treated on the same footing. Each defect 
must be considered on its merits, and if it could be 
fairly and safely stated that it is obsolete, it may be 
treated in that manner. ` 

. In the lifetime of a natural son or grandson or & 
groat grandson no valid adoption can be made, 

A person having a grandson who is subject to 
the defect of dumbness from his birth cannot be 
described ‘ag sonless so as to make an adoption by 
him during the lifetime of the grandson valid. B 
BHARMAPPA v. UJSJANGAUDA, 23 Bom. L. BR. 1320 
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endowments— 
—Mutts, incidents of —MatathipatheSlegal character 
of— Permanent lease of ordinary mutt property by 

. matathipathe-No justifying necessity or special 
custom proved— Lessee in possession for more than 
12 years under successor to matathipathe Lessee 
dees* not acquire title by adverse possestion—Limi- 
tation Act (1X of 1908), 8. 10, Sch. I, Arts. 194, 144, 
applicability of. 
There are two Systems of law in force 

India, Hindu and Muhammadan Laws, both 





in. 


foreign and outside legal conceptions In ach 
there are well recpgnised rules relating tô their 
religious and charitable institutions. It would 
be a serious inroad into the rights of Hindus and 
Muhammadans if the rules of the Hindu and 
Muhammadan Laws’ are to be construed in the 
light of legal conceptions borrowed from abroad, 
unless perhaps ,where they are absolutely, so to 
speak, in part materia, ; 


A “trust” in the sense in which the expression is 
used in English Law Jig unknown in the Hindu 
system, pure and simple ° 


Under Hindu Law the simage*of a deity of the 
Hindu pantheon is a “juristic entity” vested with 
the capacity of receiving gifts and holding property. 
Hindu religious Yngtitutions, such as Mutts, and 
various others known under different names, are 
regarded as possessing the same “juristic” capacity, 
and gifts are made to them eo nomine. The heads 
of these institutions have ample discretion in the 
application of their funds, but always subject to 
certain obligations governed Ly custom and usage. 
Called by whatever names, they are only the 
managers or custodians of the institutions In no 
case isany property “conveyed” to or “vested” in 
them, nor are they “trustees” in the English sense 
of the word, although they are answerable as trustees 
inthe general sense for maladministration. 


A Matathipathe cannot, in the absence of justifying . 


necessity or special custom, grant a lease of Mutt 
property to endure beyond his lifetime 

In 1891 the Matathipathe of a Hindu religious 
institution in the town of Madura granted a per- 
manent lease of certain lands which were “ordinary” 
Mutt property, not appropriated ‘to any specific 
purposes. The Matathipathe died shortly after- 
wards, bnt his successor who held office till 1906 
continued to receive rent from the lessee The 
present head of the Mutt, who succeeded next, 
became aware of the transaction of J&91 in ‘$08. 
Meanwhile the lessee had granted a sub-lease of 
the lands which was to expire in 19!2, Before its 
expiry, however, the sub-lessee took a direct fresh e 
lease from the present Matathipathe. The lessee 
in 1912 sued his sub-lessee and the Matathipathe 
for declaration of title, for cjectment and “or 
possession, alleging that he had acquired a gocfl 
title against the Mutt under Articles 134 and 144 of 
the Limitation Act: 

Held, that as Article 184 of the Limitation Act’ 


related to cases of specific trust and property “cona e 


veyed in trust,” and was controlled by section '0 of 
the Act, it had no application to the pre:end cage; 
nor had the lessee acquired any title by adverse 


possession under Article 144 of tie Limitation Act, + 


for, in the absence of justifying necessity or 
special custom, the permanent lease granted by the 
Matathipathe expired at his death, after which the 
receipt of ren} by the next Matathipathe must be 
considered to have been with the kndéwledge, which’ 
must be imputed to him, that the tenamcy created 
by his predecessor ended with the predecessor's life 


and could, therefore,-only be properly referable toa 96 


new tenancy created by himself apd that ugdop 


hd + 
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these ciroumstances the proper inference was that 
-tho tenancy of the lessee did not become adverse 
tillthe death of the second Matathipathe in 19C6, 
“PR GeVivva VARUTHI THIRTHA SwamicaL v, BALU- 
SAMI AYYAR, (1921) M, W N. 444, 41 M. L. J. 8465 
44 M.831;3 U, P. L. R. (P. 0. 6°; 15 L. W. 78; 30 M, 
L.T 66; 3 P. L. T. 245; 48 I, A. 302; 26 C. W. N, 527; 
24 Bon. L. B. 628: 29 A, T. J 497 161 
Debt of father—Son suedin represen. 
tative capacity~ Decree, personal Separate property 
of son not liable—Civil Procedufe Code (Act V of 
1908), s. 5, š 

A son sued for the debt of his geceased father 





` in his representative capaoity is liable only to the 


extent of the assets of the co-parpenary property 
held by him; and @ deo ge, though passed as a 
persons! decree against the son must be construed 
in the light of section 52 of the Civil frocedure 
Code and the decree-holder-is not-entitled to proceed 
against the separate property of the son. Pat 
Buvsawan PRASAD SINGH v. Ram NARAYAN, 2 P. L.T. 
896 ` . 224 
Father, alienation by sons, position 
of—Pious obligation, how far enforceable - Legal 
necessity—Antecedent debt—Consideration, major 
portion of, borrowed for legal necessity, effect of 
Transfer, whether void 
A Hindu son is not bound to pay the amount of a 
mortgage executed by his deceased father, which 
was not borrowed for any valid necessity or for the 
payment of an antecedent debt simply on the ground 





. of a pious duty to pay the debt of a deceased father. 


Where a large portion of the consideration 
amount is borrowed for legal necessity, the transfer 
by the manager of a joint Hindu family is not void. 
Ò GAJADHAR Baxusy SINGH v. BAIINATE, 80. L. J. 
605 967 
Gift—"Bahamah wajah,” meaning of— 

Absolute estate. 

A Hindu, who had only a widowed daughter- 
in-law and a widow of his deceased grandson, 
gifted his whole property to two persons A. and 
H. On his death A. and H. gifted a portion of the 
gifted property in favour of the daughter-in-law 
saying that they gave her the property “bahameh 
etwajah” : e 





Held, that the gift to ihe daughter-in-law Was a. 


gift of full proprietary rights and thet tha words 
'bahamah wajah” meant with all rights. A ABHEY 
Sinca v. Hua, 4 U. P, L. R, +A.) 36 653 
Joint family -— Antecedent debt—Mort- 
gage-debt—After-born son bound, | — 

The consideration of a mortgage executed by a 





# 


e Hindu when he was the sole living co-parcener is 


an antecedent debt for which the share of an 
after-horn son is liable, N SHEONARAIN ~v, Natsu 
ii 7116 
3 * Mortgage of joint family property by 
co-parcener invalid— Marriage: of male members of 
joint family —Legal necessity. 
Wheres mortgage is granted by one co-parcener 








* on his own account over the joint family properties, 


ib is invalid. ‘The estate is wholly imaffected by it 
and its entizety stands free of it 
The marriage of a male member of a joint Hindu 


o family is a legal necessity and a debt created to 


yapet the expenses of such marriage is binding on 


+ 
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-the joint family property. Pat Desi LAL — 


NAND KISHORE GIB 
Joint fam ily—Partitiocs— Formal sepa- 

ration need not be proved— Specification in sale-deed 

of shares of members, whether proof Òf separation 

In order to establish separation by members of 
a joint family, a plaintiff is not bound to prove 
formal separation accompanied by an apportion- 
ment of the family property It 1s sufficient if he 
cap produce evidence to satisfy the Court that the 
position of the various members was such that 
they conld not have been living as members of a 
joint family. l 

It is by no means an unusual thing for members 
of &- joint family, when acquiring landed property 
by purchase, to cause to be specified in their 
document of title the shares which they would 
respectively take upon a partition. No clear 
inference in favour of separation or bresk up of 
the joint family can be drawn from a transaction 
of this sort. A JAIRAJI v. BHAGWAT PRASAD PANDE 

44 








—. Presumption — Separation — Actual 
partition not proved= Separation inferred from 
circumstances, 


In the case of a Hindu Mitakshara family there 
is a presumption of jointners and any one 
who pleads disruption must prove it, 

Where there is no direct evidence of disruption 
separation may be inferred from other circum- 
stances - 

Separation may be proved by acts or declara- 
tions which show an agreement and intention to 
separate, such as cesser of commensality, separate 
occupation of portions of the property, separate 
enjoyment of distinct shares of the profits, separate 
definement- of shares in the Revenue Rerords, 
agreement to divide the proceeds in definite shares 
or other acts which are inconsistent with the family 
remaining joint, suchas sepurate transactions be- 
tween themselves or with others Mere cesser of 
commensality or of co-worship, division of the 
income, definement of shares in the revenue or land 


registration records, separate occupation of portions- 


of the property or separate collections of rents, or 
separate dealings, are not conclusive, unless there 
is an intention to separate. They are all evidence 
of separation, and may lead to the inference that 
there was a separation. Pat Jara PRASAD JHA v. 
Maya Depya, (1922) Pat, 91;4 U. P, L. R. Par.) 98 

687 








Sale by some members—Transferce 
from all members, right of, to recover possession— 
Sale price. A 
A transferees from all the members of a joint 

Hindu family aan setup the invalidity of a sale 

by some of the members of the family and can 

recover possegsion of the joint property withont 
payment of the sale price to the vendee from some 

members ofethe family. O .Racnusar PANDE v. 

GoxuL Prasan, 24 O' O. 107 107 

; z Separation — Separating member 
specially etragnel at family eupense—Liability to 
satisfy decree against Jamily property. 

Where a decree is granted against the property 
of & joint Hindu family including the separate prop. 
erty of a particular member of the family which, 








fi 


1054 ` 
Hindu Law —contd. 


being the result of some special training acquired 
at the expense of the joint family, is also declared 
family propesty, and that member subsequently 
quits the family, the only property of his that is 
liable for the Satisfaction of the decree is hig share 
in the joint family property and his separate prop- 
erty such as it was on the date on which he quitted 
the family. His property acquired after he quitted 
the family is not liable for the satisfaction of the 
decree. lu Gokan CHAND v, FIRM or HUKAM UHAND- 
Naruo MAL 

Joint family property — Alienation— 

Cause of action to challenge alienation-——Members, 

subsequently born, position of, 

Once a cause of action to bring a suit to 
challenge the alienation of a joint Hindu family 
property comes into existence, no fresh cause of 
action accrues to members. who are subsequently 
born in the family after the making of ths aliena- 
tion at such birth QO SHEOAMBAR Kuan v, Ratipan 
Sinau, 80.1 J 679 40 
Legal necessity—Simpie money- 

bond executed by female owner—Decree-~-Huecution 

—Life-interest liable to sale—No question of legal 

necessity arises, 

In execution of a decree obtained on a simple 
boud executed by a female owner having a limited 
interest, her life-interest only is liable to bo sold 
and in sucha case no question of legal necessity 
arises as the bond being a simple one there is no 
charge on the property, A Buur SINGH v, JHAMMAN 
SINGH, 4 U. P. L. R. (AJ 21 72 
Manager—Debts incurred by manager 

an defending himself against criminal charge— 

Wealthy and important family—Amount of debts — 

Lender's duty, 

Debts incurred by the manager ofa joint Hindu 
family in defending himself against a criminal 
charge are payable by the family. 

16 is not the business of the lender to determine 
the amount which the manager should expend in 
his defence. If the family isa wealthy and im. 
portant one, ib is not too much for the manager to 
raise a loan of Rs. 32,009 in order to defend himself, 
N NIMBAJI v. KISANLAL 
Marriage — Anuloma marriage — 
, Marriage between Vaishya and illegitimate daughter 

of Vaishya born of Sudra woman, validity of— 

Evidence-—Custom of caste—Attitude of caste people, 

relevancy of — Presumption — Marriage in jact 

marriage in baw. 
< According to the Hindu Law, the marriage be. 
tween a Vaishya and the illegitimate daugħter of 
a Vaishya born ofa ‘Sudra’ woman is valid. 

In Smritis there is no prohibition as distinguished 
from disapproval of anuloma mariages, 

Where, there is any plea of special custom or 
usage of a caste, the attitude of the caste people is 
relevant as bearing on the oxistence of such a 
custom. ° ks 

Where there is a marriage in fact, there is o 
presumption in favour of there beinge marriage in 
alaw. B Bar GULAB v. divanuaL Harmar; 24 Bom. 
Le B. 5 + 602 
——— Mitakshara-—Berar — Inheritance — 

_Non-technical stridhan—-Preferential heir between 
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L son and daughter, 
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The lew loci of Berar is the Mitakshara as inter- | 


preted by the Mayukha. ° 

ln Maharashtra and Berar, where the Mitakshgra 
is a paramount authority and the Mayukha a 
secondary one,the property taken by a daughter 
from her father is her stridkhan and devolves on her 
own heirs in the following order :—(1) unmarried 
daughter, 2: married daughter who, is unprovided 
for, (4%) married daughter who is provided for, (4) 
daughter's daughter, (6) daughter’s son, (6) son, (7) 
gon’s son. IN Govinda v. Doomr 671 
Mitakshara—Debt due to deceased 


— 





ſather Buit by son—Syccession Certificate, whether ` 


necessary—-Co-parceners added as plaintiffs after 

limitation, effedt of—Limitation Act (IX of 1909), 
< 8 22, f 

Jn the case of a family governed by the Mitakshara 
Law a Succdssion. Certificate is not necessary for 
a son to bring a suit for a debt due to his 
deceased father, 

A suit by a Hindu son for a debt due to his, 
deceased father is not necessarily barred if some 
of the co-parceners are made plaintifs after the 
expiry of period. of limitation, as in such Rr case 
ib has to be seen if the added plaintiffs are 
necessary parties to the suit and if not whether 
the suit can proceed without them. C SITAL PROSAD 
Poppak v, KAIYUT Suxixu, 26 O. W. N. 483 


Succession—Step-sister’s step-3on no 
heir —Sapindaship, what is—Female heirs. 

The step-son of a step-sister is not an heir under 
the Hindi Law (according to Mitakshara) as ad- 
ministered in the Madras Presidency. 

Obiter dicta.-- Per Ramesam, J.—In general, spinda- 
ship involyes descent from a common ancestor, the 
only exception to this principle being in the case of 
wives of male sapindas. If A, and B (males) are 
sapindus of each, the wives of A and B, are sapindas, 

If A. and B, not descended from a common, 
ancestor, are each a sapindaof C,, A. and B. are- 
not generally sapindas of each other. : 

Female bandhus are postponed to all male 
bandhus. They comein as heirs ‘onty as relations 
after the bandhus. 








Per Spencer, J.—There is no class of relations “e 


coming in after the lines of gotraja sapindas and 
bandhus are exhausted. SAMINATHA’ CHETTY v. 
ANGAMMAL, 16 u. W, 48; 42 M. L, J. 4; 30 M. L. "73 5 


Prostitutes—succession. — ° 
The property of a deceased Hinda prostitute, whe- 
ther she was married or not, devolves upon her heirs, 





and is notinherited by the Crown in preference to ° 


them. A Buanaav, Din MOHAMMAD, 4 U. P, L, R., 


A.) 8 
— Religious endowment—Mahant, 
power of, to lease math lands—Karta of joint Hindu 
family and mahant, position of. 
A mahant is entitled to let the math lands if he 
does that inthe erdinary course of business. 
' There is no differtnce at all between, the case of 
a mahant and thease of the* mariager of a joint 
family. 





 Obiter.—A karta of ajoint family must havea large ¢ 


discretion in granting leases of joint family prop- 
erty and his discretion ought not to be fettered 
+ 


} 


t 
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unduly, The only thing to be spen is that he does, 


it in the ordinary course of business. Pat Jar 
KRJSANA v. BHUKHAL Gorg, G P. L, J. €88; (1922) Par. 
119 290 


~ Reversioner’s lInterest—aA4lis. 
nation—Spes successionis. 

The interest of a, Hindu reversioner is an interest 
expectant ou the death of a qualified owner ; 16 is 
not a vested interest, it is a spes successionis or a 
mere chance of succession: it cannot be sold, mort- 
gaged, assigned or relinquished, fòr, a transfer of a 
spes successionis is a nullity and has no effect in 





_ Jaw. But though a transfer of his. interest by a 


reversioner is void, he may, by becoming a part 
toacompromise and by taking the benefit of the 
compromise,’ be estopped from claiming as a rever- 
sioner. . 

So long as the estate is vested jn the female 
heiress, the interest of the reversioner is a mere 
chance of succession which cannot form the subject 
of any contract, surrender or disposal, 
` No one cap have any estate or interest, at law 
or in equity, convingent or other, in the property of 
a living person to which he hopes to succeed as heir- 
at-law or next-of-kin of such living person; during 
the life of such person no one can have more than 
a spes suceessionis, an expectation or hope of succeed. 
ing to his properties; nemo est hære s viventis; there 
isno such character in law as the heir of a living 
person or as his statutory next-of-kin, 

Under the principles of Hindu Law, even apart 
from the provisions of section 6 of the Transfer of 
Property Act theinterest of a reversioner is not 
alienable. © Annana Monan Roy v, Goure MOHAN 
MALLIK, 25 C. W. N. 496; 88 O. L. J, 457; 48 O. 538 





rals take per stirpes. 

The custom prevailing among Jats, who have 
migrated to’ Meerut from the Punjab, as to the 
succession of collaterals, is thas reversioners, 
irrespective of degree, that is, whether near or 
remote, inherit equally, 2e,, each branch takes its 
share per stirpes. A DHARAN SINGH v. Hira, 20 A, L. 
J, 221 828 





Sulit by reversioners—Proof of relationship, 
necessity of—Right of succession—Shradh, effect of, 
It is incumbent on a plaintiff seeking to*succeed 

to“property as a reversioner affirmatively to es- 
tablish the particular relationship which he puts 
forward and he is also bound to satisfy the Court 
that, tothe best of his knowledge, there are no 
nearer heirs, but he cannot be expected to do 
anything more, and it is for those who claim that 
their kinship is nearer to prove that relationship. 

e The preferable right to perform the shradh, 

funeral oblation, to the last owner is a primary fact 

to be taken into consideration in determining the 

rule which is to govern the right of succession N 

PANDU v. ABDUL KADAR 93 

Widow— Absolute estate—-Gift— Coercion 

— Praud—Undue influence—Knowledge of donor, 

effect of Direct knewledge of one party, effect of—~ 

Parties, position of —Evidence, secondary and inferior, 
effect of--Court, position of-—Burden of proof—Proof, 
mature af. 
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Coercion or fraud is generally a necessary subs 
stratum over which a case of undue influence tests. 
Therefore, in a case of undue influenee allegations of 
fraud may simply be made with a vie% to emphasize 
it. N 
Though it be found that a donor was well aware 
of what he did, yet if it be further found that his 
disposition to do it was produced by undue in- 
fluence, the transaction would be set aside. 

Where most of the+facts deposed to by the 
witnesses of one party are matters of which the 
opposite party would have inthe natural course of 
the circumstances of any particular case direct 
knowledge, it is an act of impertinence on the 
part of the latter party to ask a Court to dis. 
believe the evidence led by the former party when 
he himself is not prepared to take the responsibil- 
ity of an oath and give to the Court his owt 
version of those facts. 

It is quite unsafe to aczept the evidence more or 
less secondary in its character and certainly of 
inferior quality to the evidence which would have 
been produced but has been withheld, 

Where in a matter of a deed of gift alleged to be 
executed through undue influence the relation of 
influence has been established, and it ig also made 
clear that the bargain is with the influencer and in 
itself unconscionable, then the person in @ position to 
use his dominating power has the burden thrown 
upon him, and itia a heavy burden, of establishing 
affirmatively that no domination was practised so as 
to bring about the transaction, but that the grantor 
of the deed was scrupulously kept separately advised 
in the independence of a free agent. 

Where undue influence is alleged itis necessary 
to examine very closely all the circumstances of 
the case. The principles are always the same 
though the circumstances differ and as a general 
rule the same questions arise. O Cuavgas KUAR 
vy. ABHAIRAT Kumar, 8 O. L. J. 681 380 


Widow -—-Sale —Reversioner party to sale— 
Legal necessity—Presumption—Vendee, position of. 
The fact that a reversioner was one of the 

parties to a sale transaction effected by a 

Hindu widow and was present at the time the con- 
sideration-money was paid to her, does not give 
rise to a presumption that the payment was made 
for legal necessity. The vendee must prove that 
the presence of the reversioner at the time of the 
payment made him believe that this money was 
required by the widow for legal necessity and that 
for this reason he did not troable to make any 
further, enquiry. O SHE0AMBAR KHAN v. BALKARAN 
Sina, 6 O, L. J. 619 


Surrender—Acceleration of succese 
sion — Agreement—Resumption. 

There is nothing in the Central Provinces Tenancy 
Act to limit a® Hindu widow's power to accelerate 
the succession to her late husband's estate by 
retiring from the ownership Of it. 

When a Hindu widow voluntarily surrenders her 
late husband’s estate to his next heir, she is regard- 
ed as havingedied so far as “her late husband's prop- 
erty is concerned, and even an ordinary tenancy 
holding included in the estate passes to his heir, 
not by transfer but by inherftance, «If the next 
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‘heir in guch a case is a daughter, in the Central 
Provinces she holds only @ limited woman's estate 
‘in the tenang, which on her death reverts to her 
fathor’s heirs, and in default of any such heir the 
maiguzar is entitled to resume possession 

t Tn the contract creating a tenancy the parties may 
agree that ‘it shall be subject to any conditions 
that are not forbidden by the law, a g., that on the 
death ofa female tenant the tenancy should revert 
to her father’s other heirs,and in default of any 
such heirs to the landlord. N — aa 


BAISAMBHAR 


ae WIKOW —Surrender — Alienation— Legal 
_ mecessity—Uonsent of reverstoner—Presumption — 
_ Appeal, second — Finding -of fact. i 

The doctrine of surrender or renunciation has no 
application to a case where a Hindu female does 
not transfer the whole of the estate which descends 
to her fromthe male propositus 

‘fhe consent of the uearest reversioner is always 
presumptive proof of legal necessity which justifies 
an alienation on the pirt of a Hinda female The 
question, however, whether the evidence addaced 
in any particular case amounts to a presumptive 
proof” or not, is a question of the sufficiency or 
insufficiency of evidence, and, as such, a pure ques. 
i fact. 
— finding that consent obtained in the partioular 
circumstances of a case is uot sufficient to justify 
a presumption of legal necessity in favour of the 
vendee, is one of fact and cannot be assailed in 
second appeal, .O Ras Bopa SisGA v, BAM NARAYAN 
Sınan 8 O L 9.612; 4U. P. Lu R. (J. 0.3 3 776 


WEIL, construction of — Bequest in favour of 





: — in favour of a Hindu female must be 


construed in the : same way as any other disposition 
. rt p h 
ii i inda teatator after reciting in his Will that 
he was the malikof his property made the follow- 
ing bequest: —“ After my death Musammat Khushali 
will bə the malik of the property and after her 
death Musammat Parwati will be the malik of the 
property: 
A Held, thab 
absolute estate 


ti, 
— the ideas of a Hinda are naturally 


nt to giving an absolute title to females, 
—— nothing — for him than to limit the title 
of a female donee. L DHANPAT BAL v. BADRI Das, 
3 L. B.J. 1 — an 
— -/ construction Aia in favour of 
‘low— Estate taken, nature of. 

: — testator after reciting in, his Will that 
the whole of his property was self-acquired, pro- 
ceded to'deviaa the same in favor of his wife, 
saying that she would be his waris afd qadiz with 

ower to alienate in case of need. He „went on to 
atate that his wife wouid have the same power over 
the property as he himself had : 

Held, that the wife obtained an abgolute estate 
“in the property devised, L Gort Rait v. — 


RAM 


the testator intended to give an 
to Musammat Khushaliand Musam- 


of - Uncertainty— 





ş construction 


. Charitable bequest@—Cy-pres, doctrine of, applts - 


INDIAN OASHS, 


- (1999. 
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cability of—Reversioner, remote—Right* to challenge 
— Will, 

In construing a Will the Court must bear in tind 
who the testator is and the language used By him 
for expressing his wishes which may or may not 
be adapted for legal precision, and the primary 
rule is to ascertain whether the object aimed at 
by the testator could be carried out without making 
a new Will for him. Although there may be 
vagaeness in the selection of the places orin the 
allocation of the" funds, so longas it is ascertainable 
that the testatoy had a particular object in view, 
that object mys be given effect to, 


If tho Court can ascermin that there is a general 
charitable intention expressedin a Will,.the fact that 
the particular object for which the charity is intended 
does not exist or that the fund’intended for that 
charity cannotpxhaust the whole income will not ba 
any reason for holding that the bequest fails either 
wholly or in part. 

The doctrine of cy-pres should receive as extend. 
ed an application as possible so as to give effect to 
tha trae intent and aim of the donor. His lapses, 
his ignorance, and his failure to understand the 
sitdation should not fetter the Courts so long as 
the purposes specified by him are not violated. 

A Hindu testator madea Will in which he said, 
“T want the entire residue of my estate to be 
applied by my executors in some manner from 
which my brotherhood will derive benefit My 
executors should sell my house property and 
add the sale-proceeds to the cash balanco and 
in this manner apply the total in work of public 
good, but whatever is done the benefit of my 
brotherhood is to be kept in view. What I mean 
is this. They are to give assistance in the con- 
struction by the brotherhood of any temple, eto, at 
any holy place, etc., or they are to give scholar- 
ships in any school to students belonging to the 
brotherhood”: 

Held, that the clause was not void for un. 
certainty. 

A suit to contest a Will must be brought by 
the immediate reversionary heir'of the testator, 


+ 


but if the nearest reversionary heir refuses with- ẹ 


out sufficient cause to institute proceedings or has 
precluded himself by his own act or conduct from 
suing of has colladed with the opposite party or 
has accepted the Will, and the next presumable heir 
states in the plaint the circumstances under which 
he claims to sue, a Court would exercise a judicial 
discretion in determining whether he is or is not 
competent to sue. L Sunpar LAL v. Kunio Ram 





WEH, construction of—Widow, rights of 
—Absolute owner—''Malik”’ —Trust — Uncertainty of 
subject-matter. i 


If words are used in a Will executed by a Hindu 


husband in favour of his wife conferring absolute ' 


ownership upon the wife, the wife enjoys the rights of 
ownership withont treir being conferred by express 


` and additional terths unless the circumstances or 


‘the context are sufficient to show that such absolute 
ownership was not intended, | 

The word “malik” is nota “term of art” and doeg 

not necessarily define the quality. of the estate 


IN 


e Vol, LXV) 


Hindu Law-—concld. 
laken but the ownership of whatever that estate 
may be. 


A Hindu, governed by Mayukha Law, executed a 
‘Will by which he constituted his wife asowner (malik) 
and directed that whatever property remains after her 
death, the wife shall leave the said property to his 
two daughters in such manner as she may like : 


Held, that the use of the word “malik” taken with 
the context of the Will indicated p clear intention 
fo -pass an absolute estate, 


Held, also, that thera was no trust created in 
‘favour of the daugh‘ers as the subject-matter on 
which the trust was to operate was too uncertain 
to enable the Court to give jt admirfistration. P C 
Buyarpas Survpas v., BAI GuLAR, 26 O. W. N. 12°; 15 
L. W. 412; 20 A. L. J. 289; 42 M L. J. 885; 49 L. A, 1; 
85 0, L. J, 314; 24 Bom. L. R. 55l e “ 974 


Hindu Widows’ Re-marriage Act 


(XV of 1856), S. 2, applicability i t 


Custom -—MURAO CASTE 


Interest—Damdupat, rule of —Puisne mortgagee 
paying off prior mortgagee's decree, rights of —Transfer 
of Property Act (IF of 1882), s. 74, 

The rule of damdupat applies only so long as the 
relation of debtor and creditor exists, but not when 


the contractual relation has come to an end by 
reason of a decree, 


The rights, which a puisne mortgagee acquires 


' on payment of the amount of the dearee of the 


eauthority. A Raw Prasan v Umpsror, 19 A.D. J. 


prior mortgagee to which he was‘also a party, must 
be deemed to be the rights that are brought into 
existence by the decree in his suit, and not the 
contractual rights which have merged in the decree. 
: Therefore, a puisne mortgagee who thus steps into 
the shoes of the prior mortgagee is not debarred from 
getting interest in excess of damdupat. N NARAYAN 
v, NATHMAL, 17 N, L. R. 200 2 


Jurisdiction, determination oj—Plaint allega- 
tions to be looked at~Compensation, suit for— 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 35 (iin, 


a 

° The jurisdiction to try a suit must prima facie 
be determined with reference to the allegations 
contained in the plaint, 


Wherea suit is brought for compensation on 
account of sach alleged-unlawful acts of the defend: 
ants as would constitute an offence punishable under 
Chapter XVII, Indian Penal Code, the case falls 

vithin Article 35 (ti), Schedule II of the Provincial 

mall Cause Courts Act, and is not cognizable by a 
Small-Cause Oourt, 

. L. J. 594 4 U. P L, R. (J. 0.) 23 


— Magistrate—Order against bad character 
, to leave any place—Executive order. 


+ A Magistrate has no authority to order a man 
“to leave any place under threat of, being prosecuted 
as e bad character, 


Magistrateg have no’ business to issue executive 
orders for which they can produce no statutory 


54 
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© SHAHIDAN v. JAGAN Naru, & 
344 


Juvenile offender—Sextence. 

. In inflicting a sentence a Magistrate must 
consider in the first instance the offence committed. 
A Magistrate is not entitled to sentence a javenile 
offender to a longer term of imprisonfaent than he 
would be otherwise entitled to, mersly because it 
would be to his benefit. io be détained in a 
Juvenile Prison. B ABDUL RAHMAN ISMAIL v. 
EMPEROR, 28 Bom. L. R. 1199; 28 Or. L. J.93 - 445 


Khewat, entry in—Presumption—Heirs, position 

of. 3 

‘lhe entry in a Ahewat is at least prima facie 
evidence of possession, and if there is nothing to 
show any alteration in the entry, the legitimate pre- 
sumption arises that the state of things indicated by 
the entry continved ab least up to the date of 
the death of the person, whose name appears in the 
khewat, if not beyond it, when possession may 
devolve on his heirs, O GHULAM Sarwar KHAN v. 
MUHAMMAD ALI Kaan, 8 O L. 5. 609 9 
Lambardar, duty of, to collect rent—Failure to 

perform duty — Liability of heirs—-Meagre collections 

— Presumption. 

It is the duty of a lambardar to take reasonable 
care in collecting the rents, and the liab‘lity incurred 
by his failure to perform that duty survives after his 
death. 

The heirs of a deceased lambardar are liable to 
the extent of the assets of the deceased which 
have come into their hands for a co-sharer’s share 
of the profits which might with reasonable care have 
been collected. 

Where there is an extraordinary difference 
between the amount of the profits to which a co. 
sharer would be entitled on the basis of the gross 
rental, and the amount to which, he is entitled on the 
basis of the actual collections, a presumption of 
dishonesty or gross negligence arises, whioh it is for 
the heirs of the deceased lambardar to rebut. Q 
SURAT Prasan v, Dest Dayan, 8 0. L 3.483 739 


Land Acquisition Act (I of 1894), 
S. 31, Clé (2), scope of—Award—Suit to contest 
award not maintainable—Jurisdiction, eaclusive— 
Civil Court, jurisdiction of — Proper remedy—Person 
not having notice not bound. 

Where on acquisition of land under the Land 
Acquisition Acta party to it is served with notice 
under section’ 9 of the Land Acquisition Act, he is 
bound to apply for reference under section 18 of 
the same Act when he is dissatisfied with tle 
Collector's award, and he cannot maintain a suit in 
the ordinary Civil Court. 

The Land Acquisition Act creates a special 
jurisdiction and provides a special remedy and, 
ordinarily, when jurisdiction has been conferred upon 
a Special Court for the investigation of matters 
which may possibly be in controversy, such jurisdic- 
tion is exclusive. | 

Where by an Act ofthe Legislature powers are 
given to any person for a public purpose from 
which an ind¢vidual may receive injury, if the mode 
of redressing the injury “is pointed out by the 
Statute,-the ordjnary jurisdiction of the Civil Oourt is 
ousted andsin the case of injury the party cannot 
proceed by actign. 

The ‘proviso to section 31, clause (2) of the Land 
Acquisition Act is of limited application and applies 
only to cases where the person is under a dis. 


7 
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abilisx or is not served with notice of the proceed- 
ings before the Collector. 

Whete a person has no notice ofthe apportion- 
ment proceedings under the Land Acquisition Act, 
he cannot be Bound by the award or. by the deoi- 
sion, C BAIBESH CHANDRA SARKAR v. BEJOY CHAND 
Montrar, 26 C. W. N. 506 


S. 32 (1) Weni paksan awarded to lady 
having limited power of alienation—Land Acquisition 
Court, wheiher can apply portion of compensation 
money to megting costs of proceedings—-Solicitor, costs 
of— Costs, whether can be paid from deposit in Court, 
Under the provisions of section 82 (1) of the 

Land Acquisition Act, a Land Acquisition Court 

can apply a portion of the compensation money to 

meet: the costs of the proceedings by which the 

- money came to be awarded to an administratrix 

having a limited power of alienation. 

Solicitor, who appears on behalf of an adminis- 
tratrix having limited powers, in a long acquisi- 
tion "proceeding before the Calcutta Improvement 
Tribunal, is entitled to his costs in connection with 
that matter and can also move the Court to make 
the..payment out ofthe sum in deposit in Court 
for the administratrix, as the person from whom the 
sum is due, 
& Co, 


Land Registration Act (VII B. C. of 
' 1876), SS. 42, 52, 59, 63—Jurisdiction 
— Land Revenue Deputy Collector, when to make 
Yeference to Civil Court-—Registration of name in 

Land Registration Record—Revision— Discretion, 

Where an applicant for registration of his name in 
the Land Registration Kecofd claims to have succeed- 
ed to any proprietary right,” whether by purchase, 
inheritance, gift or otherwise, it is necessary for him 
to establish not only that the succession or transfer 
has taken place but that he has acquired possession 
in accordance with such succession or transfer. but 
where he claims to hava. assumed charge of ‘the 
estate or property either as joint proprietor or as 
manager, it is sufficient for him to establish that his 
possession exists. 

Hence where each of the two applicants claims 
-to have assumed charge of an endowment, the 
Collector has simply to see with whom possession 
exists, If he finds, as a matter of fact, that 
possession exists with one of the applicants, he 
has no jurisdiction to refer the matter to the Civil 
Court, but should order the name of the person in 
possession to be recorded inthe Land Begistration 
Record, 

The jurisdiction either to determine summarily 
the question of the right to possession or to refer 
the matter in dispute to the Civil Court only arises 
where itis not proved to the satisfaction of the 
Collector that any person is in fogsession of the 
interest in dispute. 

‘lhe exercise of reyisional powers is always dis- 
cretionary, and where an, aggrieved party has other 
remedy available, a High Court is unwilling to in. 
terfere, 

Per Bucknill, J.—When a right thing has been 
done in a wrong way, for example} when a Civil 
Court has entertained a reference made by a Land 
Registration Poputy Collecter, which the latter hed 
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C Lanir Monan Dey v. H. N, DUTTA 
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t1922 . 
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no jurisdicticen to make and the former no jurisdic- 
tion to entertain, but the conclusion arrived at by 


ihe Civil Court is correct, the High Court would j 


not quash the order in revision, 
v. MUHAMMAD AKBAR ALI 


Landlord and tenant—Bemiadi patta, 
nature of-—Permanznt tenure—-Bemiadi pattas in 
Patkum Perganah—Ghatwal, grant, of permanent 
tenure by. 

A bemiadi patig or lease withouta term can create 

a permanent right, ; . 
In Pa.kum Perganah bemiodi tjaradars hold pera 

manent tenurés with rent liable to enhancement, 

A ghatwal is incompetent to create a permanent 
tenure. Pat gaseam CHARAN v. Syasa Narain, 

6 P. L.J. 687; (1922, Par 90 


Bengal Tenancy Act (VIII of 1885), ss. 62, 
154, 188— 
several landlords, whether can sue—Merger-— Transfer 
of Property ‘Act (IV of 1882), 6. tll, cl. (dp— 
Separate tenancy, creation of—Enhanced rate, from 

' when payable 

One of several joint landlords ofa “jote cannot 
maintain a suit for enhancement of rent in respect 
of the jote or for additional rent for additional 
area, comprised i in the fote. 

Apart from Statute, a tenure does not necessarily 
merge in the proprietary right upon the union of 
the two interests. Even under section 111, clause 


Pat Ar» oe 
135 





( d), of the Transfer of Property Act, there mist bean - 


union of the -entire interest of the lessor and the 


lessee in order that merger may take place. So, under ` 


that Act, there would be no merger by the purchase 
by @ proprietor of the interest of a' tenure-holder 
uuless the proprietary interest and the interest as 
tenure-holder are co-extensive. 

The mere fact that a tenant agrees to pay rent 
separately to one of the co-sharer landlords would 
not constitute a separate tenancy. Where, however, 
there is a separate kabuliyat in favour of one of 
the co-sharer landlords, it may be held that there 
is a separate. tenancy. The question whether ‘a 
separate tenancy is created depends upon the oir. 
cumstances of each case, 

Ihe plaintifs brought a suit for- enhancement of, 
rent for the lands of an original jote and for recovery 
of such rent for Pous kist of 1518 B. S. 
alleged that there had been accretion tothe joteand 
that the defendants, were -liable to pay reasonable 
rent for the excess lands, which might be ——— for 
1315—13 8 B. 8.: 

Held, (1: that having regard to the — of 
section 164 of the Bengal 'enancy Act the plainte 
ifs were not entitled to rent of the original lands’ 
of the jofe at the enhanced rate for the Pons kist of 
1318; 4 

‘Qe that there being no provision in section 52 
such asis contained in section 154 the defendants’ 
were liable to pay rent for the additional lands at 
the enhanced rate for the . past period: also, 


Boss MU à 
Ex parte rent-decree *does’ not operate as 
res judicata as to rate ot rent —Ewecutiĝn .of decree, 





effect of —Hstoppel against Statute — Bengal Tenancy o 


Act (VILL of 1883), ss. 29, 1474, 


hamcement of rent, suit for—One of 


They also - 


C. 
MONMOTHA PAUL UHAUDHURY -v, MOHENDRA NATH . 
463 


+ 
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An ex parte decree for rentat the rate claimed 

f by the plaintiff in a suit in which no issue was 

raised as to the rate, ab which the rent was pay- 

abl ner was there any decision with regard to 

such rate cannot operate as res judicata in favour 
< of the landlord asto the rate of rent. 

An ex parte decreas for arrears of rent which has 
been duly exzouted is of some evidence as to the 
rate of rent. . 

There cannot be any catoppel against Statutes. 

A. defendant in a suit fur rent at a certain rate 
is not incompetent to raise a defence under sec» 
tion 29 of the Bengal Tenancy Act by reason of the 
‘fact that that defence wis afob taken ina previous 
suit for rené which regulted in a,flecree at the 
rate claimed by the plaintiff. 

The whole scheme of the Bengal Tenancy Act is 
to prevent the landlord from circumyenting the 
provisions of the Act to the dttriment of the 
illiterate tenants. Section 147A of the Act shower 
the scheme on which the Act was framed. 
NAFAR CHANDRA PAL v. Buust MOLLA 


Holding over, effect of—Creation of new 
tenancy ~Finhancement of rent, suit for ~Presumption 
~~ Bengal Tenancy Act (VIII of 1835), ss 50, 108, 
105A. 

When a tenant holds over after the expiration 





of the term of a tenancy, it is a new 
tenancy coming into operation after the date 


of the expiration of the term of the previous tenancy. 

A kabuliytt executed in 1282 B B. oreating 9 
tenancy for aterm of 3 years stated that, after 
the termination of the period of settlement the 
tenants would take a fresh settlement on a proper 
rent. After the tenancy had coma to an end in 1284 
B. S., the tenants held over and continued paying 
rent atauniform rate for mare than 20 years. In 
a proceeding for enhancement of rent on the 
geound of rise in prices of staple food crops: 

— that the origin of the tenancy should be 
codsidered to be from the year 1235 B. B., that the 
presumption under section 5 of the Bengal Tenancy 
Act had been rebutted, and that, consequently, the 
landlords were’ entitled to have fair and equitable 
rant settled under the provisions of the Bengal 
Peyancy Act. C Upor Caanpra BASU v, MAHAM- 
Mab ALI BEPARI . 3 


— — Bengal Tenancy Act (VIII of 1835), ss. 15, 
W—~ Landlord —Succession—-Registvation—Suit for 
rent on basis of kabuliyat—Land Registration Act 
(VILI“B. O. of 1876), ss. 78, 81. 

A suit for recovery of rent in respect of a patni 
by a transferee from an heir of a deceased patni- 
holder who has not got his name registered in the 
Collectorgte under section 78 of the Land Registra- 
tion? Act, is maintainable by reason of section 81 
of the Act if there “is a kabuliyat entered into by 
the defendant-tenant in favour of the heir transferor, 

Section 16 of the Bengal Tenancy Act being a 
penal provision should ba strictly. construed, lt 
wpplies only to a peraon who claims the rent asa 

` holder of the tenure and not to a parson who claims 
it by virtue of purchase from the person to whom 
the rent accrued due. 

e Obiter, —à person wno has been deprived of posses- 

pion of part of the domised ‘premises should not bə 
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held liable for the whole rent for ever, This princfple 
applies with greater force where the tenant is 
deprived of any portion of the leasehold® property by 
any act on the part of the landlord himself. Ç 
Mespativppin AHMED CHOWDHURY V, ARDtL BORKAT 
AHAMADULLA, 34 C. L.J 119 839 
Lease, construction Of—' Durbar? meaning 





of, 

Plaintiff leased a house in Delhi to defendant. 
One of the clauses in the lease ram as follows: — 

“The tenant will occupy the said house himself 
or by sub-tenants, butin case the said tenant do 
sub-let the whole or a large portion of the | said 
house to any Chief for Durbar occasion, the tenant 
will pay the landlords 26 per cent. of the amount 
recovered from such Chief and no rent will be 
payable by the tenant for such portion for such 
period” : 

Held, (1) that the parties intended the olause 
to apply to occasions on which a number of Ruling 
Chiefs should congregate at Delhi at one time and 
oreate competition for house accommodation, as 
distinguished from isolated visits of single Chiefs, 
and that the clanse was applicable to the occasion 
of the Conference of Ruling Chiefs held at Delhi in 
October 1916; 

(2) that under the clanse the landlord was entitled 
to 25 per cent of the sum recovered by the tenant 
from a Chief on such an occasion . without any 
deduction on account of any commission paid or 
any expenses incurred by him. ke NAURANG AHMAD 
v., BASHESHAR Narn, GP, W.R 1922 119 
Occupancy holding—Transfer — Recognition 

by landlord —Kaowledge ~Burden of proof — Patwari, 
authority of—Acqutescence—-Construction of docu- 
ment -Operative part—Recitals——Zerait, meaning of, 
in Bihar —Porg2ry —Test Conveyancing —Cor poreal 
and incorporeal hereditaments. 

Per Dawson Miller, 0, J.—The receipt of rant by 
a landlord from the transferee of a holding, not 
transferable by custom, validates the transfer. But 
the Gomashta or Patwari of. the landlord, although 
authorised to collect rents on his behalf, has no 
authority by taking rent from a transferee to craate 
the relationship of landlord and tenant between his 
master and the transferee. In such cases the 
landlord would not generally ba bound unless ha 
accepted the rent knowing the source from which 
it cams, ; 

In sach cases it must be showa that the landlord 
had knowledge of the transaction and ratified it 
either expressly or by implication. 

If a Court is satisfied upon tha natural con- 
struction of the operative part of a deed that a 
certain property passes, notwithstanding that the 
construction may be difficnlt, the recitals have no 
binding force. — 

In Bihar the term zerait is used to denote att 
lands in direct cultivation of indigo planters for 
cultivation of ¢ndigo as distinguished from cal- 
tivation of indigo by vaiyats. Tho factory may 
hold tha land a3, proprietor, tenura-holder raiyat, 
or under-raiyeal and whatever the interest may be 
the land is still called z2rait. The word used in 
this sense has no connection with the term zsrait 
as used in the -Bengal Tenancy Act and sm3aning 
proprietor’s private lands. 
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Ber Das, J—An assertion by a tenant does not 
establish a case of recognition. It must be 
established that such an assertion was made to the 
knowledge of the landlord and that the landlord 
acquiesced im the assertion deliberately and with 
knowledge as to its effect. 

Parties cannot be said toj acquiesce in the claims of 
others unless they are fully cognizant of their right 
to dispute them, and where acquiescence is relied 
on, it must be shown that the person acquiesc- 
ing was aware of the matter in which he acquiesced, 
and of the effect of such acquiescence. Recognition, 
like waiver, must be an intentional act with know- 
ledge. 

The fact that the transferee of an occupancy hold- 
ing pays the rent as such transferee does not decide 
the question that the transferee has been recognised 
by the landlord as his tenant; he must establish 
that the Jandlord accepted rent from him as a 
tenant. In other words, it is the act of the 
landlord that decides the question, and not the act 
of the person who claims the status of tenant. 

Where the circumstances are equally consistent 
both with the case of the tenant who sets up recogni- 
tion and with the case of the landlord who denies it, 
the tenant, on whom the onus of proof as to recogni- 
tion lies, must fail. 

Tt is not within the scope of the authority of a 
Patwari or a rent Collector to consent on behalf 
of his master to the transfér of an occupancy hold- 
ing. That is an important act to be performed only 
by a person having some at‘leass of the powers of 
a manager, 

A person who has conveyed his proprietary 
interest to another person but whose name is still 
borne on the Collector’s register, cannot, by giving 
a rent receipt, recognise a person as having a right 
of ocoupancy in the land, who otherwise had no 
such right. 
` It is quite true that the recitals in a convey- 
ance are subordinate to the operative part and 
that, consequently, where the operative part is 
clear, it is treated as expressing the intention of 
the parties, and it prevails over any suggestion of 
a contrary intention afforded by the recitals but it is 
well-established that where the operative part is 
doubtful and it is impossible to say, on a mere read. 
ing of it, to which properties it refers, then the 
recitals can and ought to be used to explain its 
meaning; and that while, for the purpose of con- 
strning the operative part, the whole of the instru- 
ment may be referred to, yet the recitals leading 
up to itare more likely to furnish the key to its 
true construction than the subsidiary dlauses of 
the deed. For instance, parcels of a deed describ- 
ed with certainty are not cut down by recitals 
showing that something less was intended to pass; 
but the recitals assist the oenstruction of the 
operative part where there is an #mbiguity in the 
operative part as to the property affected. 

When a Court is considering, not whether the 
tenant can by lapse of time acquire a right of 
occupancy in the land but whetlter his status as 
an ocoupancy tenant has been recognised by the land- 
Jord by a series of transactions culminating in the lease 
itself, it is important to consider how the land has 
been desctibed in’the lease itself and whether there 
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is a demise in respect of that land within the 
jama mentioned in the lease. < 

An occupancy holding forms a property by jtself · 
and is capable of being held and is in fact*held 
distinct and apart from the estate, within the 
ambit of which it may happen fo lie. 

The old modes of conveyancing nnder which an ` 
estate accompanied by possession passed by livery, 
while future estates and other rights in land 
passed by grant, ` gave a practical rule for dis- 
tinguishing between corporeal and incorporeal ° 
hereditaments, The old conveyancing test is now 
obsolete; but ‘the distinction is still maintained, 
and such rigifts as are not accompanied by ex- 
clusive possession are tlassed amongst incorporeal 
hereditaments “whereas those rights, which entitle 
the owner to the presént possession of the land or 
to receipt of rent and profit fre classed as cor- 
poreal hereditaments. Itis quite trne that a right 
əf occupancy, looked at from the point of view of 
right of property and not subject of property, is 
incorporeal in its nature; but the actual posses. 
sion of the land, to which a person having a right 
of occupancy is entitled, attracts it to .the class 
of corporeal hereditaments. 

It is dangerous to come to a conclusion on the 
question of forgery on a mere comparison of the 
writing ina disputed document with the writings 
in admitted documents. 

One of the most useful tests in considering a 
case of forgery is to see whether a clear dis- 
similarity of habit can be traced through the 
documents tendered. If there exists such a dis- 
similarity, then itis difficult to say that the same 
person wrote them all The judicial mind has 
constantly taken advantage of the characteristic 
peculiarities of individuals when a question has 
been raised whether their writings have been forged, 
such peculiarities being most commonly manifested 
in the formation of an idea or in the mode of 
spelling particular words. 

Per ddami, J.—A. recognition by a landlord to be 
effective in favour of a tenant must be clear and 
certain, Pat Buonv Lan CHAUDHURI v. Vincext 


4 


Bengal Tenancy Act (VIII of 1885), ss. 9), 
106, 1054— Presumption of correctness of entry in 
Resord of Rights, whether question of law or of fact 
—Enhancement of rent—Mere payment of rent at 
uniform rate does not raise any presumption of figity 
of rent. 


= 

The question whether the presumption of tha 
correctness of the Record of Rights has been re- 
butted by certain kabuliyats is more a question of 
fact than of law. 

Every tenure, whether permanent os other. 
wise, is subject tothe incident of enhanocibility of 
rent. . 

Where in a suit for enhancement of rent of a 
tenure under section 7 of the Bengal Tenancy Act 
the plaintiff has proved that, at the inception of 
the tenancy, there was no condition excluding the . 
tenure from the‘operation af the Ordinary liability 
for enhancement of rent, the Court would be 
justified on this evidence to conclude, withoat any 
evidence to the contrary, that the same state ofe 
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things existed on the date of the .publication of the. 
Record of Rights, ; | 
The mere fact of payment of rent at a uniform 

rate for any namber of years, apart from the. 
‘presumption that can be raised under section 50 
of the Bengal ‘Tenancy. Act, does not raise any 
presumption of fixity of rent. C YAKUB “Aut 
CHowpHuR! v. Rag. Kumar DUTTA ie 

— =~ Bengal Tenancy Act (VIII of 1886), ss. 35, 
1€5—Setilement of fair rent— Enhancement of rent, 

when inequitable, è 

Section 86 of the Bengal Tenancy Act means, 
that the Court, when considering*au application for 
the settlement of fair rents under section 105 of the 
Act, hasto take into ednsideration all the facts of 
the particnlar case and hasto take into considers- 
tion the rules which are set ontin the.Act relating to 
the particular application, and then,.before it allows 
an enhancement, the Court must be satisfied that, 
under the -cironmstances of the case, the enhance- 
ment is fair and equitable. f 

The effect of section 86 of the Bengal Tenancy 
Act is not that a Court is bound to allow some 
enhancement of rent even though it finds that the 
lands are periodically flooded-by water and that the 
rents are already too high. © Jsaan OHANDRA Diasr 
v. BAM,Pposap Aion, 25 O, W. N. 897 656 

a ‘Suit against landlord-—Tenancy under lease. 
prior to suit— Decision in sutil, whether. binding on 

tenant. , b; 

A lessee under a lease granted ‘before the 
institution of a suit agajnst -the lessor is not 
bound by.the decision against the lessor in that snit 
to which he the.lessee was not .a party. VI 
Mussan' HAJI v, THIYAN THAYABA KORAN, 14-L. W. 
887,41 M. L. J. $92; Q921) M W. N. 679 979. 


Legal practitioner— Advocate — Conviction 
for offence-Removal from Ralls, proceedings. jor— 
Propriety of conviction, whether can be gone.into— 
Penal Code (Act XLV of 1880), s 16583A—-Moral 
turpitude. 

In a proceeding .3gainst an Advocate to show 
cause why he should not be suspended or struck 
off the Rolls on the ground of-his haying. been 
convicted of a criminal offence, he eannot go behind 
the conviction and show that the conviction was, in 
the circumstances, improper. , i 

An offence under sectiọn 158A, Indian Panal Code, 
of promoting or attempting to promote feelings of 
-eenmity or hatred between different classes of His 
Majesty's subjects always involves element of moral 
turpitude and may involve an offence of the 
deepest moral turpitude, and an Advocate convicted 
of this offence is liable to removal from the Rolls 
of Advocates. A TASADDUQ Auman KAAN SHARWANI, 
In the matter of, 4 U. P, L. R. (A) 1; 20 A, L, J. 200; 
23 Oh. L. J. 128 f 560 


Legal Practitioners Aet (XVIII of 
of 1879), S. [14—Vakalatnama, acceptance 
of~Bona fide mistake of Pleader—Warning by 
Court—Subsequent proceedings for dismissal or 
suspension—Rules of High Court Pleaders, duty of. 
A Pleadet was, called upon by a Court to 

submit aw explanation in the matter of his accept 

ance of a vakalatnama. The Pleader in his 
explanation submitted that he acted bona fide .and 

* — 
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thought that he had received the vekalatnamea 
duly authorised. by the executant and that*he was 
entitled to act upon it. The Coyrt on the lth 
November .1920 accepted the expl#hation, excused 
the Pleader and warned him fo be careful in 
future. . Then on the 18th January 1621 the Court 
took up the matter again and drew up proceedings 
under section 14 of the Legal Practitioners Act for 
dismissal or suspension of the Pleader:- 

Heid, that having .regard to the fact that the 
Court had previously come to the conclusion that 
the Pleader had been acting bona fide although he 
had made a serious mistake there was -no necessity 
for the Court to take up the matter again, especially 
after a lapse of a long time. 

The rules with regard to the responsibilities of 
Pleaders in accepting vakalatuamahs should be 
strictly observed. C JNANENDRA KUMAR CHOUDHURY, 
In the matter of Babu, 23 Cx, L J. 85 417 


Letters Patent Appeal—court-fee, whe- 
ther leviable. See Court Fuss Act, 8, 4 675 


Letters Patent (8o0m.), cl. 12-Ad- 
ministration suit—Immoveable property outside 
jurisdiction— Juriadiction—Reference—Procelure. 

An administration suit is not a suit for land and 
can proceed on the Original Side of the High Court, 
even although ib appears that there are immove- 
able properties, alleged to belong to the estate, 
outside the jurisdiction. 

It is only when the reference commences befora 
the Commissioner on the accounts being filed that 
if can be ascertained what are the contentions of 
the parties and whether the accounts filed together 
with the objections and surcharges show that there 
are properties either inside or outside the jurisdic- 
tion belonging to the estate. When claims to such 
properties are raised before the Commissioner, then 
it ig a matter for him to decide what action to take, 
and even if he is of opinion that he has jarisdiction 
to decide questions of title to immoveable property 
it will be open to the parties to ask him to make a 
reference for the opinion of the Court, when the 
Court will be in a position to decide how the dig- 
puted questions of title should be tried, B ABDUL 
HUSSEIN v, MAHOMEDALLY, 23 Bom. L. R. 1326 160 
Letters Patent (Pat.), cl. 10—Rerhand 

order by Appellate Conrt, if can be challenged in 

final appeal by paity not filing Letters Patent 

Appeal against remand order—Judgment,,. meaning 

of. See Civin Procepuge Cops, 1908, O. XLI, 


Limitation. Act OKU LE 
m n cC of 18 
Sch. il, Arts. 140, 142, oO: 


for recovery of possession—LEstate not falling into 

possession of plaintiff until termination of limited 

estate— Deeds of doubtful import, construction of. 

A deed of doubtful import is best construed by 
evidence of she conduct of the parties to it—optimus 
interpres TIUM usus. | 

Article 180 of the Second*Schedule of the Limita- 
tion Act of 1877 contemplates a suit by a remainder- 
man or reversioner for possession of immoveable 
propertys when his estate fills into possession. : 

There is np bar to the application cf- Article 140 
of the Second Schedule of the Limitation Act of 
1877 to a suit for recovery of possession of a land 
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of an estate which did not fall into possession of 
the plaintiff until-after the death of a person who’ 
was in possession of the estate as a limited 
owner under an ekrarnama. It is immaterial whe- 
ther the ekrarndma, conferred a life-estate properly 
xo called and whether the plaintiff was a remainder- 
nian or reversioner, taking after the lapse of a life- 
estate in its strict sense. Jo sucha suit Articles 
142 ond 144 cannot apply. © Promorua Nata Ray 
COHAUDHURI vu. DinamManr CBAWDHURANI, 340. L. J 


129 -. : 826 
Limitation Act (IX of 1908), S. 5— 

* Death of respondent - Eptension of time. 

The provisions of section 6 of the Limitation Act 
du not apply to applications to bring on to the’ 
record the representatives of a deceased res. 
pondents L Suau MUHAMMAD v. Karam ILANI 


121 
S. 10, Sch. |, Arts. 134, 144— 
~ Alienation by wmahant—Suit for possession — 

4 | Limitation, 

A suit to set aside an alienation by a mahant of 
ordinary wakf property gifted for goneral pious or 
religious purposes, is governed by Article 144 and 
not by Article, 1384 of Schedule I to the Limitation 
Acti jei s 

Article 184 of the Limitation Act is controlled by 
section 10 of the same Act, and refera to casos of 
specific trust and propèriy “conveyed . on trust.” 

A Hindu or Muhammadan may “convey in trust” 
a specific property to a particular individual for a 
specific and definite purpose when the person to 
whom the legal ownership is transferred would 
become a trustee in the specific sense of the term, 
s onveyed in trast” is, however, hardly .the right 
expression to‘apply to gifts of lands or other prop- 
erty for the general purposes of a Hindu religious 
or pious institution. L DiwaxSixon v. Raw SARAN 








. applicability of. See HINDU LAw-—OHARITABLE 

ENDOWMENTS ! 

i 9 eee ee — Baisting 
bility—Construction 
debtor, if necessary. 
A writing, tobe an acknowledgment within the 

meaning of section 19 of the Limitation Act, must 
itself import an acknowledgment of an existing liabil- 
ity. Such liability cannot be read into it by proof 
aliunde or by the subsequent admissions of the 
ackncwledgor, although oral evidence is admissible 
to prove the identity of the debt, property’ or right 
in respect of which the acknowledgment is made, 
or the name-of the creditor or of: the person 
entitled to the right or property or the date of an 
acknowledgment, and these need not gppear on the 
face of the writing- 


— a ikana S., 


lia- 
of document—Signature of 


Unless the language of the document be identical. 


ly the game, a decision upon the constrifction of one 
document cannot be of much assistance tothe Court 
in construing another doGument and each case has 
to be treated on its own merits. 

A postoard stating “0.00.00... I Rad paid that 
< would’ come on Tuesday but as the? goods had 
hot been. sold and as I was not keeping good 
health, I could not come. But [ will very positively 
geome on Tuesday with the money, Have no doubt 


inpian —R 
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about this,” was set up to be an acknowledgment 
of debt: 

Held, on the construction of the writing inthe 
postcard, that there was no acknowledgment: ofany, 
debt or liability. 

Semble —The signature ofa debtor need not 
appeat at any particular part of the writing and 
the person authorised to give an acknowledgment, 
may sign his own name or that of his principal. 
N ONKARLAL v Bay Mouamup, 17 N. L — 79 
S. 20 (2)—Transfer of Property’ Act (IF 

of 1882), Be 68. 

The’ provisioné $f section 20 (2) of the limitation 
Act do apply to cases fot the recovery.’ of the 
mortgage-money brought under the provisions of 
section 68 of thel Transfer of Property Act. O. 
MAHADEO TRWABI v. Sita BAKASH ,SiNGE, 80 T.41. 
660 408 
S. 22 ( 2) —Firm—Joinder of parties— 

One partner retiring, another joining, effect of —Suit 

by new firm on contract made by old firm—Substi. 

tution of partners of old firm for partnérs of new 
firm after limitatian. 

In a suit bya firm all the partners must be joined, 
because the cause of action vesta in them’ jointly. 

If a partner of a firm retires after the firm has 
enterod into a contract and a new partner ‘joins the 
firm, the newly constituted firmis different ‘from thy 
old firm and cannot institute a suit on the contrast 
entered into by the latter. Ifsuch a newly conatitub- 
ed firm brings a suit on contract entered into by 
the old firm, it cannot, after the expiration: of the 
period of limitation for a suit on the contract, substi- 
tute the names of the partners of the old firm undér 
section 22 -2). GS MANGHOOMAL JETHANAND 2. 
AraTmMaL Satrampas, 158. L. R 162 f 


S. 23, Sch. I, Arts. 120, 1 42 
Criminal Procedure Code (Act V of 1898), s. 148 

` —Attachment of land—Dispéssession—Continuing 
wrong—Suit for declaration—Limitation. 

A land belonging to the plaintiff was taken 
possession of by the defendant in April 1904, In’ 
consequence of dispute between the parties tie’ 
land was attached under section 146 of the 
Criminal Procedure Code on the }0th June 1904, 
On 2nd May 19:6 the plaintifi brought this suit 
for declaration of his title to and for recovery of 
possession of the land alleging that the cause df 
action arose on the 10th June 1934, the date of the * 
attachment : e, 


Held, (1) that the suit though framed as a suit 
for possession could not be treated as such, 
because the possession was not with the defendant 
but with the Magistrate who was not and could 
not be a party to the suit and that the suit “wase 
a suit for declaration governed by Article 120 of. 
the Limitation Act;’, 

(2) that as the possession of the Magistrate was 
in law the possession of the frue owner, the 
defendant's possession was determined upon the 
Magistrate’s taking possession under the, attachment 
or in other words, the ‘plaintiffs* must be, taken to 
have been restored to possession constructively on 
the date of the attachment and that he, therefore, 
got a fresh stafting point for limitation and that 











* 
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being so the case fell within, the principle of 
Brojendra Kishore Roy's case, 31 Ind. Cas 242; 200, 
W: N. 481: 22 ©. L.J. 288, and that the case could 
he treated as one of continuing wrong under 
section 24 of the Limitation Act. 

If a person enters upon the land of another, and 
holds possession for a time and then without having 
acquired title under the Statute, abandons possession, 
the rightful owner, on the abandonment, is in the 
same position in all respects as he was , before the 
intrusion took place. The same principle applies 
where possession is taken out ofehim bya Magis- 
trate acting under section 146 of thee Criminal Pro- 
cedure Coda. GG Paxsa DAL v. Pancnu RUIDAS, 26 
0. W. N. 432 . 00 
Sth. P, Arts. 14, 120—Settlement 

entries, suit for amendment of—C P. Lund Revenue 
, Act (XVIII of 1881), s. 88—Limitation. 

A sait under section 83 of the D. P. Land Revenue 
Act of 188) for amendment of Settlement entries 
is in the matter of limitation governed by Article 14 
and not by ,Article 120 of the First Schedule to 
the Limitation Act and must be filed within one 
year of the date on which the Record of Rights is 
duly made and attested and the assessment is 
offered to the proprietor. N ONKARLAL v, BHALIG- 


RAMLALA™ 7 
Arts. 29, 36—Standing crops 

—Immoveable property—Illegal attachment— Suit 

for compensation — Limitation, 
` Standing crops are, for the purposes of the 
Limitation Act, immoveable property and an illegal 
attachmert of such crops amounts to a trespass on 

. immoveable property. 

A gnit for compensation for illegal attachment 
of standing crops is governed by Article 29 of the 
Limitation Act, which specially provides for suits 
for compensation for such trespass, and not by 
Article 46 which provides for suits for compensa- 
tion for torts not provided for elsewhere. 
MAL GANESHDAS v, PaLHAD 665 

Art. 52—Punjab Loans Limi- 
tation Act (I of 1904)—-Suit to recover price of 

articles sold. a 

A suit torecovera sum of money as represente 

ding the price of certain articles sold by the plaint- 
iff to the defendant, is governed by Article 62 of 
Schedule I to, the Limitation Act as extended 
by he Punjab Loans Limitation Act. L — 


Kam v, NANDA : f 87 
Arts. 65, I15—<Advance 























| of grùin— Buit to recover value of advance—Lami-, 


tation. 

When grain is advanced on a contract that it 
should be re-paid in kind and the contract is 
broken, a suit to recover the cash value of the 
advance is governed either by Article 65 or y 
„Article 115 of Scheduie I to the Limitation Act. 
MUHAMMAD DIN v, BOHAN SINGH 691 
Art. 75-—lInstalment bond — 
¢ Default in payment of one instalment— Limitation. 
¢ Plaintiff sued upon a bond under which payment 

was provided forin three annual. instalments, and 

it was also provided that in case of default the 
craditor would have the option of suing for the 
e entire amount, No instalment was paid. Plaintiff 
ppought the present suit more than three years 
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© 
after the date of the first default but within three 
years from the date of the second default: 

Held, that limitation began to run from the date 
of the first" default in respect of the whole amount, 
aud that, therefore, the whole suit was barred by 
limitation, © Syama CHORAN v, NARATTAM BORMAN 

* 


Sch. I, Art. 85—“Mutual, open and 
current” account-—Lest—Civil Procedure Code (Act 
F of 1808), s. 115 (c}—Revision—-Decision dused on 
non-existent facts—Material irregularity, 

The test of an account being mutual, open and 
current within the meaning of Article 85 of Schedule 
I tothe Limitation Actis the intention of the parties; 
the fact that the balance has always been in favour 
of the same party would not prevent the account 





from being mutual, open and current. 


- If the decision of a case is based not merely on a 
forced and, impossible construction of the facts 
that were before the Court, but on the importation 
of facts which were admitted by both the parties 
not to exist, there is clearly a material irregularity in 
the exercise of jurisdiction of the sort contemplated 
by clause (c) of section 115 of the Civil Procedure 
Code, N PANDURANG v. KALLUDAS 881 


Art. QI, applicability of — 
- Document invalid. 

Article 91 of the Limitation Act has no application 
in regard to a document which is altogether invalid 
and void, Pat Asput RAHMAN v, WALI MUHAMMAD 








224% 
Art. 120, applicability of— 








Right to sue. 
- Article 120 of the Schedule to the Indian Limita. 
tion Act is applicable to a suit for declaration of title 
to immoveatle property, which must consequently be 
brought within six years from the date when the 
right to sue accrues, The answer. to the question 
when the right to sue originats, depends upon 
the circumstances of each case. €:JoynarRain SEN 
UEL v, BUCHITRA Desa, 88 C. L. J, 592; 26 C. W, N. 


206 8 
- Art. 120—Declaratory suit — 

Cause of action— Limitation, 

Plaintiffs claimed adna malkiyat rights in certain 
land which formed part of the shamilat deh, on the 
ground that they had broken it up, They applied 
tothe Assistant Collector that the adna malkiyat 
should be mutated in their names, but mutation 
was refused by him on the 26th November 1912, 
They appealed tothe Collector, who reversed the 
order ofthe Assistant Collector and ordered mata- 
tion to be effected on the 3rd February 1918. This 
order was, however, reversed by the Commissioner 
on the 8rd May’1913. The plaintiffs remained in 
possession and bsought the present suit for a de- 
claration of théir title as adna maliks on the 2nd 
April 1959: 

Held, that, hough the denial by the defendants of’ 
plaintiffs’ title in 1912 gave them a cause of action, 
the order passed by the Commissioner on the 3rd 
May 1913 gave them a fresh cause of action and 
that, therefore,the present suit, which was brought 
within six years of that date, was within time. 
L LORIND Cuanp v, ALLAH Bazsil, 6 P. W.R, 124 
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— Sch. I, Art. 120—Wakf—Alienation 
—Suit for dgtlaration—Cuuse of action. 


Certain land which formed part of a grayeyard 





was brought under cultivation from time tọ time, ` 


and eventually defendants purchased certain por- 
tions of it. In 1915 the defendants ‘ prevented 
certain masons who wanted to repair some old 
tombs standing on the land from going on to the 
land. In 1919, the plaintiffs, on behalf of the 
brought- a suit for a 
declaration that the land was wakf and also prayed 
for an injunction prohibiting the defendants-from in- 
terfering withthe plaintiffe’ user of the land as a 
graveyard, It was contended that the suit was 
barred by time: Ë ; 
Held, that, in spite of the fact, that portions of the 
land in dispute had been brought under cultivation 
there had been no active interference with the 
plaintiffs’ user of the land till 1915, and that, 
therefore, the suit was within time, L Jar Goran 
v, MUHAMMAD BAKHSH 647 


— — Art. 132, applicability of~ 
Mortgage—Grain-debt—Ltimitation—Foreclosure,.con- 
dition of, effect of. < 
Where a bond hypothecates property to secure 

payment of grain with interest also in grain, 2 

suit brought upon the bond is nevertheless a. suit 

to enforce payment of money charged upon im- 

moveable property and is governed by Article 182 

of Schedule I to the Limitation Act, even though 

there be no specific condition in the mortgage-bond 
for determining the rate at which the grain debt is 
to be valued, in case itis not delivered as agreed, 
inasmuch as it is the money value of ths grain. 
debt that is really charge! upon the mortgaged 

property. * 

The fact that such a mortgage contains a con. 
dition of foreclosure and not of sale does not 
make any difference in this connection. N — 


v DHANWA 





Art. I182—Civii Procedure 
Code (Act V of 1908),5s, <9, 42, O. XXI, r. 22—~ 
Execution—Application to send decree to another 
Court for execution—Step-in-aid of execution—— 

` Court passing decree, if ceases to have jurisdiction 
after ordering decree to be transferred to another 
Cow t— Jurisdiction, 


An application for a certificate to execute a 
decree in’ a'Court other than that by which it was 
passed is a step-in-aid of execution as itb is a 
step which is always necessary where the deorse- 
holder desires to obtain execution against property: 
situate outside the territorial limits’ of the jurisdic- 
tion of the Court which made the decrees. 

Where an application to send a degree to another 
Court for execution is granted but for some reason. 
or other the decree is not sent to that Court, the Court 
which passed the. decree does not cease to have’ 
jurisdiction in the matter. : A 

, Quare:—Whether a Court having made a decree 
ceases to have jurisdiction in execution proceedings | 
whera it has once sent a copy of the decree and the 
other papers to another Court for execution. Pat 
Ran UHANDRA v. KRISUNA Lat, 3 P. L. T. 203 332 








INDIAN CASES; 


Limitation Act, 1908—conia. 
- Sch, I, Art. ` 182—Execution—Step. 





tue, 


[1922 e 


in-aid of- execution — Application, defective, whether « 


` saves limitation—Civil Procedure Code (Act pè of 

1938), O. XXL, 7-17 @) ` 6 

An application for execution which does not show 
the amount of the decree and the amount of costs 
is notin accordance with law within the meaning 
of Order XXI, rule 17 :2), Civil Procedure Coda, and 
is not a step-in-aid of execution so as to gave limita. 
tion within the meaning of Article 182 of the Limita. 
tion Act, Pat Guru MAHALARA Asuras Prosap 
SAHI v, MAHABIR SUKUL 


a 4 








law,” adjectival efect of— Application for execution— 
“Costs” and “previous application" stot mentioned 
~-Defect, whether material or , immatertal—Civil 
Procedure Code (Act V of 1908), O, KAI, r. 1}, 
cl, 2, sub-els, {f£',*¢h), 


Of all things that do not appear and of all things 
that do not exist the reckoning in a Court of Law 
is the same, . 


Tn clause 5, Article 182, Schedule I, Limitation Act, ` 


1908, the words “in accordance with law” must be 
taken to qualify both the application for execution 
as well as the step taken in aid‘of execution. 

In order that an application may be in accord. 
ance with law, it muss ask the Court to do some- 
thing which the Court is competent to do, 

The question whether an application for execu- 
tion or for taking some step-in-aid of execution 
is one according to law must be determined with 
reference to the circumstances of each case, It ig 
not every failure to comply with the requirements 
of Order XXI, rule 11, clause 2, Civil Procedure 
Code," that would vitiate the application, Infor: 


malities of a material character, but not of an im- 


material character, would vitiate the application, 
Applications for the execution of a decree for 
possession of immoverble property were made one 
after another on the 6th December 191] , on the 
6th December 1912, on the 7th December 1914, and 
on the 8th December 1916, In the application of 
7th December 1914, there was no mention of costs 
nor of the application of 1912 as required’ by sub. 


clauses (/) ard (h) of clause 2, rule 11, Order XXI,* 


Civil Procedure Code: 

Held, (1) that the omission to mention the 
amonnt of costs in the application of 19i4 wah a 
defect of such an immaterial character as could’ 
hardly be said to render the application one got in 
accordance with law; : ae 

(2) that the omission to mention the applica- 


tion 0f 1912 was such a material defect as toe 


render the application of (914 not in ‘accordance 
with law, inasmuch as-this last: applications as gt 
was presented tothe Court, was on the face of it 


time-barred and on that application, as it stood, “ 


the Court had no power to 


grant the relief sought.’ 
S SuHIJRAM TAHILRAM v, 


Towser, 16 S. L. R. 156 


+ 








Jor partition between plaintiff and de 
decree —Ewecution--Limitation. 
On Sth December 1601 a partition decree awarded 


endants—Joint 
[| 


Art, J82—“In accordance with ` 


14 
‘Art. 182, Expl. I—Déeeree ` 


the plaintiff and each of five defendantsa share in ® 


certain properties, ~ leaving the shave of egoh`to ba ' 


* 


+ 


Vel. LXV] 
Limitation Act, 1908-—concid. ` 


ascertdined. On plaintiff's application the sharés 
wefe ascertained and one share delivered to plaintiff, 
One of the defendants subsequently applied for 
allotment and delivery of his share: the share was 
allotted, and on his applying on 9th April 914 it 
was delivered to him On 9th December 1913 
another defendant sued to obtain bis share, but, 
by order of the Appellate Court, his plaint was 
treated as an application in exefution as having 
béen presented on Yth December 1912, when it was 
objected that it was out of time having regard to the 
* three years rule: 


: 
Held, that thé partition decree should be regard. 


ed asa joint decrge ‘the executidn of which was 
subject to the second portion of Explanation I to 
Article 182 of the First Schedule to the Limitation 
Act, that the defendant was entitlef to count the 
time from the last application for execution, viz, 
the 9th April 19.2, and that, therefore, the appli- 
cation was not barred by limitation. Wi RaAMASAMI 
AIYANGAR v."NABAYANA AIYANGAR, 14 L, W, 498: 42 
| M, L. J. 04 . 1 990 
— Soch. I, Art. 182 (5)—Application for 
recording by Court of payment to decree-holder— 

Step-in-aid of execution. 

It is not what the decree-holder does that has 
to be a step-in-aid of execution but what he asks 
the Court to do, and the date from which the period 
of limitation startsis the date on which he asks 
for the step tobe taken, not that on whichit is 

” taken. 

An application by a decree-holder for recording 
by the: ourt of a payment made to him by bis 
judgment-debtor is an application tothe Court to 
take a step-in-aid of execution, N aa 


GAHRESHWAR - 

f “Art. 182 (5) — Barecution decree 
— Decree consisting of mortgage-decree and simple 
decree——Huecution of mortgage-decree—-Application to 
- execute, simple decree within three years of first 
ewecution, whether within time, i : 

In a suit on a mortgage executed by two 
members of a family, who only were adults at the 
dime, it was found that a certain portion only of 
the money lent was required for legal necessity, and 
a decree for that portion was passed against gill the 
members of the family atipulating that if the sum was 
npt paid within the stated time, the family property 
„ore sufficient portiun thereof shall be sold; and 
for the balance a simple money-decree was 
, passed against the two executants only. An apoli- 
“vation to execute the decree by sale of the mortgaged 
*property ‘was made and the mortgaged property 
was sold. Within three years of that application an 
- application was made ‘to execute the simple money 
decree against ong of the executants by his arrest. 
"On an objection being raised that this decree 
was really two ‘decrees, although. written on one 
. Piece of papsr and that the execution of the 
. mortgage-deoree oculd not keep alive the simple 
money-decreo te — 
Held, that this wês really one decree for the 
whole of th8 mortgage money and that the second 
application was not barred as it was made 
within. three yéars of the first application to 
whioh the executants were also parties. A Ram 
Bricss Rare. Dyoo Tpwany,194,L,3,962 358 
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Limitation and Code of Civil Rro~ 
cedure Amendment Act (XXVI of 

1920), S. 3 (1), applicability ofe Decree passed 

before but application to deposit security made after 

tts operation, es 

The provisions of the Limitation and Code of 
Civil Procedure Amendment Act, 1920, as regards 
a deposit of security in Case of an appeal to-the 
Privy Council do not apply where the dooree 
appealed from is one passed prior to the coming into 
force of the said Act; even though the application 
for the deposit of security is made after it comes 
into operation, Such a case is governed by the 
provisions of the Civil Procedure Code of 1908. A 
Dest Rar v. PRAHLAD Das, 20 A.L 3.61 ° 340 
Local Inspection by Court—Omission 

to reduce to writing result of local investigation, 

effect of. - ; 

When a Court bases its judgment on the result 
of a local investigation held by it, ib ought to enter 
the result of such investigation on the record in 
order to enable the parties to adduce evidence in 
respect thereof, 

But where the Court visits the locality in order 
to ascertain if the map which was put in by. the 
plaintiff correctly depicts the locality and does not 
base its judgment on the result of the local in. 
vestigation, the defendant caunot in any way be 
prejudiced by the fact of the local investigation 
being not put into writing, © HARI Cuaran v. 
JITENDRA NATH 60 


Lower Burma Courts Act (VI of 
19009), S: 39. See Burma Laws Act, s. F 2 


Lunacy Act (IV of 1912), ss. 37, 38, 
2—Lunacy—Inquisition application—Jurisdic- 
tion—High Court and District Court, 

In a case where an alleged lunatic is subject to 
the jurisdiction of a High Court under section 37 
of the Lunacy Act, the District Court has no 
jurisdiction under section 62,- even though the 


-person may reside within the local limits of the 


jurisdiction of the District Court. The jurisdictions 
of the High Court and the District Court, are not 
concurrent, but the jarisdiction of the High Court 
excludes that of the District Court, 
An alleged lunatic lived in Calcutta during nine 
or ten months on an average every year and two or 
three months at Pabna at his ancestral house, Af 
the time of making an application for his inquisition 
in lunacy in the Court of the District Judge of Pabn 
he was in Pabna : 
Held, that the alleged lunatic had two places of 
residence, one in Calcutta and the other in Pabna, but 
that as resident in Calcutta he was subject to the 
jurisdiction of the High Court under section 38 
of the Lunacy Act and that he did not cease to ba 
subject to the jurisdiction of the Calcutta High 
Court by his Boing to Pabna and that, consequently,. 
the District Court at Pabna ‘had no jarisdiction under 
eection 62 to.entertain the proceedings for hig 
inquisitions C ANILABALA @HOWDHURANI ve Dur- 
RENDRA Natu, 25 O. W, N. 178; 48 0. 577 5 


Madras City Police Act (HI of 1888), 
S. 71 (Xi), scope of—Applicability ‘of section to 
obstruction caused otherwise than by vehicles and 
animals—Intention, proof of, when necessary, . 


‘Madras City Police Act—concld. 


Clause (wijof section 71 of the Madras City Police 
Act covers a case of obstructing.a thoroughfare in 
any manner atid is not limited to obstruction caused 
by vehicles and animals. Jn the case of obstruction 
by vehicles and animals there is no question of inten- 
tion. The act and obstraction caused by the act are 
sufficient. In other cases intention is necessary to 
be proved in addition to thé obstruction. MI Kur- 
PAMMAL v, Emperor, (1921) M, W. N.770; 41 M. L, J. 
562; 14 L., W. 6:7; 20 M. L. T, 82; 23 Cz. L. — 


Madras Hereditary Village Offices 
Act (III of 1895), Sa 21—Suit to recover 
emoluments of purehit office in proprietary estate 
Jurisdiction of Civil Courts. 

Under section 21 of the Madras Hereditary Village 
Offices Act, Civil Courts have no jurisdiction to 
entertain suits for recovery of purohit maniams in 
proprietary estates, WI VANCHINATHA AIYAR v. 
Badagorata Atyar, 41 M. L. J. $72 321 


Madras Village Courts Act (Il of 
1920). See Penat Cons, ss. 161, 171-E 612 


Mahant—Succession — Removal — Gurdwara of 
` Guru Hargobind Singh at Hafizabad, 

A mahant is the head of any Hindu dera or 
religious institution and a person succeeding to 
such a headship by hereditary right can quite 
correctly be styled a mahant, 

The only law as to mahants, their offices,’ functions 
and duties is found in custom and practice, which 
is to be proved by testimony. 

A self.constituted sangat unable to prove any 
‘customary right to interfere in the control of 
‘Gurdwara or to remove the mahant have nothing 
to do with the succession to the office which ia 
quite independent of any action on their part. 

The people of Hafizabad have no oustomary 
right to interfere in the control of the Gurdwara 
‘of Guru Hargobind Singh or to remove its mahant 
for misconduct. L Farsu Sixeu v, Bur — 

842 


Malabar Law-— Santhathi Brahmaswom tenures, 
inalienability of—Alienation— Landlord, right of, to 
‘reenter, 

Under the Malabar Law in case of Santhathi 
Brahmaswom’ tenures a landlord is notentitled to 
re-enter on alienation by tenants without a special 
olauge for re-entry in the deed of lease or a custom to 
that effect. å 

Quære:— Whether a grant of landas a Santhathi 

. Brahmaswom to be held by the grantee “for all time 
without power of surrendering ayd without being 

dispossessed” is inalienable. M AYYAKKUTFI v, 

KRISHNA Parren, (1922) M. W. N. yo2 ` 2 

-> Tarwad — Kernavastanam — Succession— 

Family karar diverting succession, umether binding 

on future karnavan not party to karar. 

Under the Marummakkathayam, Law, a family 

. kayan, not assented to by a member of a Tarwad 
‘entitled to succeed to the office of karnavan on the 
death of the present incumbent, cannot interfere 
‘with the yight of that member ‘to succeed to 
all the powers of karnavan in due course of 
puccession, even though the karar is assented to 
by @ majority of the members of the Tarwad. The 
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Malabar Law-=conold. 


fact that the karar provides for a larger maintenance ° 


to the dicsentient member as a set-off agaips? the 
deprivation of his right would not render the karar 
valid. Mi SANKARA MENON 2, 


Marriage contract—Breach of contract- 
Damages-~- Jurisdivtion—Contract Act (IX of 1872), 
s 683—Civil Procedure Code (Act V of 1908), s. £0 
-Limitation Act (IX of 1908), Sch. I, Art. 86, . 
The plaintiff,a resident of Muzaffarpur, arranged 
to marry his* daughter to the defendant,a resident , 
of Patna, and agreed te pay Rs. J,500 in cash 
and Es 600 wọrth of articles to the defendant 
at the Tilak ceremony. “The cath and articles were 
delivered on the Tilak day to the defendant at Patna 
and it was areanged that the marriage should be per- 
formed on a certain date, A week before the date 
of marriage the defendant refused to perform the 
marriage and returned a portion of the Tilak 
money. In a suit for the balance. and loss in 
connection with marriage’ arrangements it was 
pleaded that as the plaint showed that the defend- 
ant returned a part of the Tilak money and 
promised to pay the balance shortly, a new contract 
was entered into subsequent to the original con- 
tract : 
Held, that as whole of the cash and articles were 
not returned, section 68 of the Contract Act did 


‘not apply in the case, and that as the plaintiff 


never intended to accept the mere promise which - 
the defendant had not fulfilled, the parties were 
relegated to their original position and that the 
plaintiff was, therefore, entitled to balance and costs 
with interest. 

Held, also, that the Court at Muzaffarpur, within 
whose jurisdiction the marriage was to be performed, 
had jurisdiction to try the case although the con- 
tract was made and cash and articles were delivered 
at Patna outside that jurisciction, 

Held, further, that the suit was not governed by 
Article 36 of the Limitation Act as the suit was 


‘simply a suit for damages on breach of contract, 


Pat MATHURA PRASAD SINGH 
PRASAD SAHI 


Maxtial Law (Supplementary) 
Ordinance III of 1921, cl. (6)., See 
CRIMINAL PROCEDURE Conn, es. 196, 262 859 


Master and servant—Admission by party 
to suit~Estoppel. See COMPANIES ACT, 8, 3 ég 


v. SATYA NARAYAN 
: Sli 


Mortgeage—Aliesiation—Eridence interested- 

Presumption. 

In asuit on a mortgage by a mortgage’ it dics 
upon the latter to prove the walid attestation of 
the mortgage, but where the attesting witnesses, 
being defendant’s relations, turn hostile and do not 
state the truth „and the other witnesses are in-. 
terested in one party or another, the principle. 
“omnia presumuntur rite et solennites esse acta donec’ 
applies, and it must be presumed that everything 
was rightly and duly performed. JAIRAM v 
VENKATRAO < 
Foreclosure decree without impleading 
subsequent transferee—Sutt to eject transferee, maine 
tainability of—Proper remedy. . 





GOPALA MENON , 
805 


® 
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. Mortgage—contd. 


Where a purchaser from a mortgagee obtains 
a foreclosure decree without impleading a transferee 
from the mortgagor, for example, a tenant whose 
rights were created subsequent to the mortgage, 
he cannot subsequently sue to eject him. His only 
remedy is to file a fresh suit for foreclosure against 


. the transferee who would have an opportunity of 


redeeming him. X SHEORAM v. JAMNABAL 


Further charge, deed of —- Redemption of 
mortgage not to be made unless deed of further charge 
paid off, effect of —Consolidation of mortgages, 

A deed of further charge expressly: providing that 
the mortgagor would not be entitledte redeem the 





varlior mortgage without paying the money due on 


that deed and containing a covenantor the consoli- 
dation of the later deed with the earlier one, is 
enforceable against he mortgagor and the earlier 
mortgage cannot be redeemed withoujéhe payment 
of the money due on the later déed. OQ NAUNIDH 
Lat t, MAHADEO BiNGH, 8 O. L J. 640 401 
: Personal liability of mortgagor. 

In every mortgage there is a personal covenant 
to pay, unless the contrary is expressly stated or 
appears by necessary implication from the terms of 
the bond. Where there is no express covenant, that 
necessary implication arises out of the terms of 
most foreclosure and many usufructuary mortgages, 
but not out of those of a mortgage for sale. 
JIVANDAS V, JANAKI 


Prior and puisne mortgagees, righis of = 
Civil Procedure Code (Act FY of 1908), O. XXXIV. 
An owner of, a property, who is in the 

rights of a first mortgagee and of the original mort- 
gagor as acquired at a sale under the first mort- 
gage, is entitled at the suit of a subsequent mort- 
gagee, who is not bound by the sale or the decree 
on which it proceeded, to set up the first mortgage 
as a shield. : 

An omission by a prior mortgagee to make a puisne 
mortgagee a party tothe suit instituted by him to 
execute his mortgage does not prevent him from 
getting up that prior mortgage in a subsequent suit 
by the puisne mortgagee in cases where he would 
have been so entitled before the Transfer of Prop. 
ery Act, 1882. . 

“Where a puisne mortgagee not made a party to 
the suit of a prior mortgagee seeks to enforce his 
mortgage, it isthe duty of the Court to give the 
plaigtif the opportunity of occupying the position 
which he would have occupied if he had been a 
party to the former suit. P © Suxar v. GHULAM 
SAFDAR KHAN, (1921) M. W. N. 445; 14 L. W. 162; 43 
A. 468; £60, W. N. 279; 42 M. L. J. 15; 30 M. L T. 
175; 24 Bom L, R. 690 151 


wangan Prior and subsequent morigagees—Sale in 
decree of first mortgage—Subsequent suit by puisne 
mortgagee—Decree, form of —Redempiton—Auction- 
purchaser and private purchaser, distinction between 
—Improvements—Auction-purchaser, | whether can 
claim. ` 

» Where a puisne mortgagee wisheb to sell prope 

erty which has already been sold ih execution of 

a decree passed® under a prior mortgage, the decree 

must direct redemption by the second mortgagee 

of the firat mortgage and then an order for sale if 
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Mortgage-—conid. 


the purchaser of the property does not with td 
redeem the second mortgage and there is no dis- 
tinction in such a matter between af auction-pur- 
chaser and a private purchaser, 

An auction-purchaser under a prior mortgage 
decree cannot claim the amount spent by him on 
improvements aa payable before the puisne mortgages 
could bring the property t gale. A Bupa LAL v. 
ADMINISTRATOR-GENERAL, Mapras Hic Cover, 20 A. 
L. J. 216 841i 





Redemption, if and when can be effected 
before empiry of term stated in bond—Redemption 
and foreclosure, general principle as to—Transfer of 
Property Act (IV of 1882), ss 60, 62. 

The general principle aa to redemption and 
foreclosure is that in the absence of any stipulation, 
express orimplied, the right to redeem and the 
right to foreclose are co-extensive and this principle 
is embodied in sections 60 and 63 ofthe Transfer 
of Property Act, Bat there is nothing inlaw to 
prevent the parties from making a provision that 
the mortgagor may discharge the debt within the 
specified period and take back the property. The 
question in each case is whether upon the terms 
of the contrast between the parties the intention 
wag such as to give the mortgagor a right to 
redeem before the expiry of the latest date fixed 
for payment. Ç JAMIR HOWLADAR v ——— 





Redemption-—Special covenant entitling 
mortgagee to additional amount—-Deed, ambiguous — 
Burden of proof. 

Where in a suit for redemption the defendants 
geb up a special covenant entitling them to an 
additional amount and there is nothing to show that 
it refers to the mortgage in suit, there is no pre. 
sumption and the burden is upon the defendants 
to show that it refera to the deed in suit, O 
BHUP SINGH v, LAZIM Sinan, 24 O. C. 319 121 
Redemption — Usufructuary and simple 

mortgages executed at one time—Tacking ~Payment 

of both necessary at redemption—Interest, deficiency 
in, to be recovered every year - Entire deficiency, whe- 
ther can be recovered ai redemption. 

' Where two mortgages, one usufructuary and the 
other simple, were executed of the same property 
on the same date in favour of the same mortgagee 
with a condition that the money secured by the 
simple mortgage was to be paid along with that of 
the usufructuary mortgage at the time of redemp. 
tion, the simple mortgage is tacked to the 
usufructuary mortgage and its paymentis neces. 
sary beforg the property can be redeemed. 

The mere fact that a usufructuary mortgagee is 
given an option of recovering from the mortgagor 
at the end of evary year any deficiency in the 
interest provided for by the „mortgage, does not 
make the interestcéase tobe a part of the mort- 
gage-money and a mortgagor at the timb of 
redemption must» pay the principal and interest due 
at that time. A ULFAT BAI v, KANHAIYA Lat, 20 A. 
L. J, 86 819 








, simple—Mortgage to be’ converted into usu-- 
fructuary — Possession not delivered—Simple mortgage, 
whether can be enforced—Interest not to cease frum 
date mortgagee to obtain possession—Mortgagee, 
position of. 


1068 ` 
Nortgagze—contd. 


If @ mortgage is originally a simple mortgage, 

liable. to be converted into a usufructuary mort- 
‘gage after tee expiry of a certain period, the 
mortgagee can fall back on the simple mortgage 
and enforce it fn case the mortgagor does not fulfil 
the obligation as to delivery of possession. 
. A mortgage provided that the mortgagor shall 
re-pay the mortgage-mdney at a certain- rate of 
interest within three years, that the interest 
shall be payable yearly, and that if for two con- 
secutive years the interest due remained unpaid, 
the mortgagee would be entitled to obtain posses. 
sion of the mortgaged property in lieu of the 
principal sum secured by the mortgage subject to 
the condition that in the event of his getting pos- 
session of the mortgaged property the liability of 
the mortgagor for interest on the principal money 
shall cease and the profits of the mortgaged prop- 
erty shall goto the mortgagee. The interest for 
two -consecutive years was not paid to the mort- 
gagee and the mortgagor did not deliver possession 
over the mortgaged property: 

Held, that the mortgagee could not be disallowed 
interest from the date when he became entitled to 
claim possession. O Dar Cuann v. SITA Ram, 80. 
Le ds 643 44 





Simple mortgage—Mortgagee given posses- 

` sion subsequently to pay himself principal and interest 

` out of usufruct—Original contract, whether changed 
—Right of redemption, whether lost. 


In the case of a simple mortgage in which the 
mortgagee has a right to bring the property to 
sale and the mortgagor has aright to redeem, the 
mortgagor does not loge his right to redeem by the 
fact that the mortgagee is piven additional security 
for his money by taking possession of land and pay 
himself the principal and interest outof the usnfruct, 
as the original relations of a simple mortgagee and 
asimple mortgagor subsist. IN Puna v. LAXMAN- 
PRASAD 654 


—— sijfi—Decree—Interest pendent lite—Sutt 
whether pending during emtstence of an ex parte 
decrée obtained earlier in suit but set aside—Costs— 

’ Plaintiff's laches. 


A plaintiff in a mortgage suit should get interest 
at the rate stipulated for the entire period during 
which the suit is pending. 

. Wheres an ex parte decree in a mortgage snit is 

seb aside, the’ suit is considered to be pending 
between the date of the ew parte decree and the 
date when that decree is set aside 

A delay in the disposal of a suit due to the 
laches of the plaintiff should be taken into con- 
sideration in dealing with the question of costs. C 
SIBA PROSAD Das v. KAZIMUDDIN SARKAR 
Suit for sale—First Sugt brought and 

decreed, but proved infructuous-—Second suit not bar- 

.red—Res judicata,-—Redemption, right of, 

A, made & mortgage in favour of B. A.’s rights 
were: sold and purchased by Jia son of A. J. 
entered into possession and sold the property to 
M M. sold ‘it to R. B. sued J.- to enforce 
his mortgage but did not impléad’ M. or R. He 
got a dgcree-ang purchased the property but was 
vesisted by R, in obtaining possession, He then 
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brought a suit against R., for sale of the prope 
erty on the mortgage: 
- Held, that the second suit was not barred as R. 
was not entilled to any other right except foe an 
opportunity to redeem which had been given him. YA 
Rampra v, HAZARI LAL, 4 U, P. L. R. (A. 42 654 
, Suit on—Decree satisfied by stranger under 
arrangement with judgment.debtor-—Subrogation. 
Where a person in agreement witha mortgagor 
judgment-debtor undertakes to relieve him from 
his debt to the judgment-oreditor on the condition 
that he takes over from the judgment-oreditor phe 
seanrity which ‘the latter holds, the transaction 
constitutes a Valid subrogation. Pat MUHAMMAD . 
Musa v, Arpat SINGH, 3 by L, T, 2382- 801 


. 4 

Two mortgages of same progerty of same 

date--Ezecution, order of, uncertain —Priority, 

Where twa, mortgages of the same property are 
executed on the‘same day, and it is impossible to 
decide which mortgage was executed first, it is not 
open to either of the mortgagees to claim ‘priority 
over the other: they must rank pari passu as if the 
mortgages had been ‘executed at the same time, IM. 
Kurri THEVAN VY, RAYAPPA GoUNDAN, 14 L. W. 429; 
(1921) M. W. N. 703 


, usufructuary—Date of payment fiveđ— 
Construction—Anomalous mortgage —8uit for sale of 
mortgaged property maintainable. 

-Where in a usufructuary mortgage a due date 

for payment has been fixed, the document is not 

purely a usufructuary mortgige and the mortgagee 
is entitled to sue for sale of the mortgaged prope: 
erty immediately after the due date is passed, 
even though he still remains in possession of the 
property Pat Jae SARU v, Ram Sarat KURR 

(1922) Par, 5% 8 P L. T +82 666 

, wusufructuary - Dispossession, effect of-— 
Aequiescence—Interest — Further charge, deed of, pro- 
viding for payment of debt at any time before re. 
demption of original mortgage, effect of —Limitation, 
Where a usufructuary mortgagee after disposses- 

sion from a portion of the property, which constitutes 

the mortgage security, acqniesces in the situation 
and takes no action for possession or compensation 
for loss, he cannot put forward subsequently a clai 

for interest, e 
Where a deed of further charge provides that 

the borrower is entitled to pay the debt at any 

time prior to the date on whioh the original ‘mort. 
gage is to be redeemed, the deed fixes adate Yor 
payment and the limitation for the recovegy of the 
money due on it does not begin to runfrom the 
date of its execution, O MAHADEO TEWARI v, BITLA 

BAKHSH SINGH, ~ O L. J. 660 

, wsufructuary—Subsequent morigage — 
Stipulation that second mortgage to be redeemed along 
with first—Redemption—Amount payable ~Limiia- 
tion. ° 
Certain property was mortgaged to the defend- 

ant with possession and the agreement was that the 

mortgage should be redeemable on payment of the 

principal amouht, the profits of the land being set . 

off against the interest Subsequently, a further 

charge was created on the same land in favour of 
the defendant. In this second mortgage-deed it 
was stipulated that the monies due thereundle?, 

















a certificate of registration shail- be valid. 
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would be paid at the time-of the redemption of 
the first mortgage. More than twelve years after 
this mortgage the plaintiff sued for redemption : 

' Held, that the plaintiff was entitled to redeem 
the land only on payment of the amount due under 
both the mortgages. L Natawav. Kanniya 642 


Motor Vehicles Act (VIII of 1914), 
ss. 10, bil (2) (@)—Bombay Motor 

` Vehicle Rules, 1915, 7. 6, Sch, D—Registration of 
motor vehicles—Time-limit, fizeng of-— Ultra vires. 

" Section 11 (2: (a) of the Mptor Vehicles Act 

does not empower a Local Government to 

prescribe by rule the duration ofdime during wa 

Suerston BAKER v. EMPEROR, 24 Bom. L, R. BO: 28 


Cr. b.. J, 169 à . “ 633 


ss. 16, 18 (2)—Licensed motor driver 
— License not on his body Driving, whether offence 
—Suspension of license, whether part of sentence— 
Order suspending license, whether appealable— 
Criminal Procedure Code (Act V of 1898), s. 586. 

. There is no prohibition against the driving of a 
motor car by a properly licensed person who has not 
got his license with him; it is only the non-production 
of the license upon demand by a Police Officer that 
is an offence. 


The suspension of a license of a motor driver under 
section -8 (2) of the Motor Vehicles Act, if ordered 
in addition to the imposition of a fine for an offence 
under section 16 of the Motor Vehicles Act, is a part 
of the sentenze, as an order under section 565 of the 
Criminal Procedure Codeis An order of suspension 
under section 18 (2) as well as the order imposing 
fine for an offence under section .6 of the Motor 
Vehicles Act are both appealable under section 437 of 
the Oriminal Procedure Code and are also subject to 
revision by a High Court. N Duexnia KUNBI v. 
EMPEROR, 23 Ox. L J, 78 42 


Muhammadan Law—“Farzandan,” mean- 
ing of. See Begar INAM Rouges, 1859, crass IIT, 
R. V 








Dower— Widows right to remain in 
possession until dower paid off-—Right to trunsfer 
dower-debt-—-Transferee’s right to remain in possession 
of property until dower-debt paid — Accounts, right to, 
when accrues —Limitation—Construction of document 
~ Appeal, second-—~Mined question of fact gnd law. 


” When a Muhammadan has promised a woman 


whom he marries a dower but that dower has 
nobeen paid, she, when he dies, can lawfully remain 
in possession of his property until her dower is- 
paid by her husband’s heirs or until she has 
succeeded in realising it ont of the usafruct which 
she enjoys by reason of her being in possession, 
buf she has to render to the heirs an account, 

The dower-debt is a definite portion of the 
widow's estate and her heirs are entitled to hold 
the possession of her deceased husband’s prop- 
erty with the same legal incidences as were pos- 
sessed by the widow herself. ‘Ifthe widow trans- 
fers her dower-debt and its security toa stranger, 
snoh a convéyanes may also include in law the 
right t® possession of her husband’s property until 
the dower-debt is in some way liquidated. 
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In order to ‘effect the transfer of a widow's dower- 
debt with its security, express words so doing must 
be proved. = 

Quzre —Why if express words of transfer are 
sufficient, a clearly implied covezant® should not be 
effective ? á 

The consideration of the proper construction of a 
document is often a mixed question of fact and of 
law ° 

A Muhammadan widow, holding her husband's 
property in lieu of dover, executed a document in 
favour of a son of her late husband’s brother 
providing: “I do hereby willingly sell und 
absolutely vend without reserving the right of can- 
cellation to ..the whole and entire one-third share of 
mine .,...owned and possessed by me together with 
all rights and appurtenances, for a consideration of 
a monthly allowance of ..till my death and I have 
put serce eshim in possession of the vended 
property as ab-olute proprietor in my place........, 
In short the proprietary interest and all rights, 
title and interest which I had in the vended prop- 
erties have, under this sale-deed, been transferred 
(from me) and ibecome extinct and have devolved 
on and vested in the said purchaser and hia heirs and 
representatives.............Afier my death my heirs 
and representatives shall not have any right of 
interference in or objection or claim to the vended 
properties,” Ona snit by the heir of the deceased 
husband of the widow for possession claiming the 
deed to be inoperative: 


Held, on construction of the document, 

(1) that this instrament did not transfer the 
widow’s dower-debt and its security ; 

(2) thatthe general trend of the deed indicated an 
out-and-out sale of the whole estate; 

(3) that it was only upon the widow’s death that 
the plaintiff’s cause of action really arose, Pat 
ABDUL RAHMAN v. WALI MUHAMMAD 224 


Marriage —Shia~Requisites of valid 
marriage—Barriage performed secretly— Restitution 
of conjugal rights 

Plaintif, a Shia Muhammadan, 





and defend. 


ant No. |, a Shia girl, who was above 
20 years of age, contracted a secret mar. 
riage of their own choice and of their 


own free-will and atthe time the ceremony took 
place the plaintiff had an ‘intention of having a 
public ceremony performed later with the consent 
of his wife’s family and did not intend to con. 
summate the marriage until that ceremony was 
performed, His wife’s relatives opposed his access 
to his wife and endeavoured to marry her to 
another man. Thereupon, he sued for restitution of 
conjugal rights. 16 was alleged on behalf of the 
defendants that no marriage ceremony had taken 
lace : 

Heid, thates under the Shia Law, the presence 
of witness@s was not necessary in any matter 
regarding marriage and as a marriage contract. 
ed by the spouses themselves or their guardians 
in private was valid,” the parties were legally 
married, and that a marriage which was a valid 
marriage gould not be invalidated by the ‘desire af 
the partieseto have a more elaborate ceremony per. 
formed later, 


s . 
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Held, further, that the ceremony being complete 
the plaintiff was entitled to claim restitution of 
conjugal rights although he had agreed that he 
would not consummate the marriage till public 
ceremony was performed. 

Where in a Shia marriage the essentials are present 
(the declaration and the acceptance expressed in 
such a manner ag to demonstrate intention with- 
out any sort of ambiguity: the presence or the 
absence of religious ceremonials is immaterial and 
in no way affects the validity of the union. 

Under the Shia Law, as inthe Hanafi Law, ifa 
woman is adult and sane, she is competent to 
enter into a matrimonial engagemeat without advice 
or consent from any body. A NAFISUNNISA v. 
Moumraz Husain, 4 U. P. L, R. (A) 17 3 


Minor—Guardian, de facto, statements of 
do not bind minor, 

A de facto guardian under the Muhammadan 
Law has no power to bind the minor by his 
atatements or to affect his interest in the property. 
The statements made by such a person may, how- 
ever, be taken into consideration by a Court as 
any other evidence. C Basarat SARKAR V. oa 


PRAMANIK 





Pre=<emption—-Demands, when to be 





made. 


Under the Muhammadan Law of pre-emption, it 
is necessary that the demands should be made 
immediately after the pra-emptor knows of the 
sale. Where it is in evidence that the plaintiff 
knew of the transfer two or three months before 
the demands were made, the demands were not 
made as required by law and Ñe could not claim 
pre-emption. A ABDUL RARMAN v. ean Hy 


4 U. P, L. B. (A) 24 


Shia School_— Gift of vested remainder 
— Donee not born— Gift, essentials of—-Deed, construc. 
tion of —Gift under Bhia Law is contract between 
two parties. 

. The elements of ‘proposal’ and ‘acceptance’ are 
the essential elements of a contract of gift under 
Muhammadan Law and the absence of either is fatal 
to the validity of the gift _ 

Among Shias the creation of a life-interest and a 
deferred estate, which ‘would amount to a vested 
remainder under English Law, are permissible, but 
stand on the same footing as ordinary gifts. So 
that a gift of the deferred estate cannot be made in 
favour of a person who isnot born at the time of 
the making of such gift. 

A deed of gift provided: “I fixthe annual mħin- 
tenance of my daughter, Zakia Begum, and create a 
charge for this maintenance on 89 bighas of land. The 
maintenance shall subsist for her lifettme without 
right of transfer, and after her death shall be 
transferred automatically to her male iste without 
right of transfer, In case of necessity, the said lady 
or her male issue shall be" entitled to transfer it for 

roper price to my sons or their issue? 

Held, that there was a gift of a life‘interest to 
the danghier ard a further giftin præsentieof the de- 
ferred estate in favour of her male issue and that the 
provision about the right of transfer for necessity 

e 
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did notin any way enlarge the life-estate in favour 
of the daughter. O BIRAI Husain v. MUSKAT 
HUSSIN, 24 0,0. 321; 9 O. L. J. 149 132 
Municipal election —Wrong description sof 
name in candidates’ list—Suit for damages, maine 
tainability of--Damages, liability for—Member as 
corporate body or individual —Principal and agent, 
principle of, applicability of —Discqvery of documents 

~~ Civil Procedure Code (Act V of 1908), O. 11, . 12 

~~ Affidavit, {contents of. 

If any duly qualified citizen, or burgher, or 
person entitled to Be upon the electoral roll of any 
constituency is omitted from such roll so as to be 
deprived of his right to vote, and so as to give the 
Returning Officer an adequate ground for refusing 
him the right to vote on election day when the 
matter has to be” decided sdmmarily,* and: that 
refusal or omission from the roll,.as the case may 
be, turns out on investigation to be wrongfol he 
has suffered a légal wrong; he has been deprived of 
a right recognised by law and he has against 
the person so depriving him a remedy by 
“an action on the case” for nominal, damages 
for the right that -he has lost, which. may, 
at the discretion of. tha Court, be punitive or 
exemplary, if the- conduct is the result of 
some malicious and wicked intention: and also 
for any pecuniary expenses to which -he may have 
been reasonably put asa result of the wrong done, 
for example efforts to re-place his name on the roll, 

A suit for damages for wrong done ‘to the 
plaintiff by wrongful omission to record his name 
correctly on the candidate’s list of the Municipal 
Electoral Roll ie rightly brought against the Munici- 
pal Board itself and individual members including 
the Executive Officer, and ifin such a case liability 
is eventually established for damages, that liability 
in order to be placed upon the right shoulders, 
must be decided according to the ordinary general 
principles of principal and agent. No individual 
member of the “Board can be made liable in his 
own pocket, separately and independently of the 
Board, foran act in which he had no part or lot 
himself and which he did not in any way authorise. 
On the other hand, any individual member of the 
Board who either expressly or indirectly eneourag. 
ed, incited, directed or approved of, in other words, 
nided and abetted the attempt to deprive the 
plaintiff of his right to be on the candidates’ list 
would be liable in his own pocket, independentlys 
altogether of the question whether or not the 
Municipal Board would be liable as well. The 
Municipal Board as principal would only be liafle 
for their corporate act, te, an act done by them- 
selves by way of resolution, or by a Committee 
of authority appointed by them, or by one of their 
servants in the ordinary course of business, 

In such a case a plaintiff has a right under 
Order IJ, rule 12 of Ciyil Procedura Code, and 
any Court trying such a suit has the duty, to 
insist that all documents in existence or which 
had been in existence which throw light on that 
question muet E produced. 

Where a M hicipal Board is called upen to pro- 
duce documer A and is “unable to produce them, an 
affidavit must be made on behalf of the Minicipal 
Board by the Ohairman or the Executive Officer, who, 
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awe their affidavits jointly as such officers, must 

wear that they have made all necessary enquiries 

all employees in the Board with reference to the 
ce which they swear to in their affidavits 
and if there is any document to which they make 
any objection, legal or otherwise, to _ produce 
although it is relevant to the question in point, 
they must take their objection in the affidavit and 
the Court must decide it before hearing the case, 
A umiai BOARD, AGRA v, ÅBHRAFI LAr, 20 O84 


Negotiable Instruments Act (XXVI 
of 1881), ss. 8, —Pramissory-note, who 
can sue upon—Penefcial owner, whether can sue. 
Under section 78 of the Negotiable Instruments 

Act, read with section 8 of that Act, only the 

person who holds a promissory-note in his own 

name can sue upon it and a beneficial owner cannot 
maintain a suit, A Reor: LAL v. Manna Kunwar, 

20 A L. J. 126 78 


N. W. P. Rent Act (XVIII of 1873). 

See AGRA Tenancy Act, s, 22° 824 
Oaths Act (X of 1873), S. 9—Ofer to : 

bound by oath— Withdrawal before acceptance— 

Discretion of Court. 

Where a party offersto be bound by the oath 
of the opposite party, the Court has full discretion 
to call upon the opposite party to accept or refuse 
the offer; and, subject to the exercise of that dis. 
cretion, the offer once made cannot be withdrawn, 
and if the opposite party eventually accepts it, 
the party making the offer is bound by the result, 

The principle that an offer can be withdrawn 
before it is accepted is true in the case of an 
ordinary contract, but does not apply to an offer 
made under the Oaths Act, L Kaawas Din “OG 

Q 
Occupancy holding, non-transferable- 

Decre-holder not landlord, whether can sell portion of 

holding—Landlord meney-decree-holder, whether can 

sell holding. 

A decree-holder, not being the landlord of the 
e holding, can, against the will of the judgment-debtor 


“ and without the express consent of the landlord, of 


+ 


which there is no evidence, cause a portion of 
the judgment-debtor’s occupancy holding td be sold 
n? execution of a money-decree, even where there 
ia no local custom of transferability. 

A dandlord who has sued his tenant and obtained 
‘against him a money decree can in execution thereof 
sell the non-transferable occupancy holding of his 
tenant withont the latter’s consent Pat Jcazsuar 
Misra v. NATH — (1922) Par, 49; 2 P, L. T, 203: 
4V. P L.R. Pars 35 
Oudh Estates Act (| of 1869), Sch. | 

-—Letters of Government, effect of ~Under-proprietary 

rights in Oudh before Annewation—Restoration of 

rights— Proof, nature of, 

Before a pre-mutiny root of titls can be relied 
on in Oudh, ibis necessary to show that that title 
has been recognised by the British Government 
after the edate of Lord Canning’s Proclamation 
either by an entry in the Settlement Records or 


® py a Settlement decree, or in some other wa 


. The letters of the Government of India of 10th 
aud 19th Nctober i 


1859, which are appended ag 
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Schedule I to the Oudh Estates Act,’ have not the 
effect to restore all under-proprietafy rights which 
existed before the annexation , of Oudh. 

MOHAMMAD RASHID-UD DIN V. RAM SUKH, 24 0. C. 31:2 


Oudh Laws Act, (XVIII of 1876), 
SS. 6,9 —Pre-emption— Hindu Law — Joint family 
—Sule by one member—Another member, whether 
can pre-empt. 

In Oudh one member of a joint Hindu family 
has a right to pre-empta sale effected by another 
member of the same family in favour of a stranger. 
O RAMADHIN v. SURAJPAL SINGH, 8 O, L, J. bog 


77 
Oudh Rent Act (XXII of 1886), 

S. 108 (5A)—Jurisdiction of Civil and Revenue 

Courts ~Muafi, transfer of—Suit by proprietor for 

posseasion, nature of. 

A suit by the proprietor of a mahal for a declara- 
tion that a transfer of the muaft rights in a plot 
of land is not binding on him and for possession 
of the land isin effect a suit for resumption of the 
muafi and is triable solely by a Revenue Court 
under the provisions of clause (GA) of section 103 
of the Oudh Rent Act O Gori UHARAN v. DURGA 
Prasan, $ O. L, J. 472 
Partition Suit—Preliminary decree— Order 

directing Commissioners to ascertain value and take 

possession of property—Interlocutory order—Appeal 

——Order, when can be questioned. 

There can be only one preliminary decree in a 
suit. 

An order ina partition case after the passing of 
a preliminary decree directing Commissioners ap- 
pointed in the case to ascertain the value of certain 
property and to take possession of it, is an interlocu.- 
tory order and is, consequently, not appealable 
bub can be questioned in appeal from the final 
decree. O Jacmonan Das v. INDAR PRASAD, 24 0. 
C, 366 983 
Partnership—Agreement — Use of words 

“partners” and ‘ Pa — Test of partner- 

ship. See COMPANIES AcT, s. 4 (2) 

Patni Regulation (VIII 07 1819), when 


applicable to non-permanent tenures, See TALUK 


14 
Penal Code (Act XLV of If&60), 
ss. 141, 147, 352—Criminal Procedure Code 

(Act V of 1898), ss. 288, 585-—~-Prosecution under 

s 147, Penal Code—Conviction for minor offence of 

assault under s. 352, Penal Code, maintainability of 

— Miner offence Abetment of assault, 

A person charged under section 147, Indian Penal 
Code, for rioting may be convicted of an offence of 
assault under section 352, Indian Penal Code, but on 
a charge under section 147.there can be no conviction 
of abetment & assault, 

A different mens rea is nob necessary in section 
146, Indian Penal Code, as contrasted with section 352, 
Criminal force being anelement of the offence of 
section 145 it must be taken to be capable of 
carrying à conviction under ‘section 352. ‘ J 

Where an saecused was charged of an offence under 
section 147, Indian Penal Code, but was convicted of 
an offence under section 352, Indian Penal Code, and 
where the whole of the defence evidence was let 
in in the Court of first instance and was dishelieved e 


4 


e 
“6 35 
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and it was alsde disbelieved in the lower Appellate 
Oourt, any irregularity in conviction was cured by 
section 535, &riminal Procedure Code. M 
MUTHUKANAKKU PILLAI v. EMPEROR, (1922) M. W. N. 
182; 16 L. W. 688; 28 Cn. L. d. 206 862 


ss. IGI, 17 b= E—Bribery of Panchayat 

—Complaint against member—S8anction of Govern- 

ment—Madras Village Courts Act (II of 1920). 

A member of a village Panchayat, constituted 
under the Madras Village Courts Act, is a Judge, 
and the sanction of the Government is an essential 
precedent to the prosecution of such member of an 
offence under séction 16! or section 171-E of the 
Penal Code. WI Poynusamr THEVAN, In re, 16 L, W. 
199; (1922) M. W. N. 122,42 M. L. J, 189; 23 Or. L. 
J, 148; 30 M, L. T 361 612 
S. &74—Summons—Ilness ——Non-attend- 

ance, when offence —Sufficient cause. — h 

If a person is sufficiently incapacitated by illness 
to have given up his ordinary avocations, this is 
sufficient excase for him not to attend a Court 
in obedience to a summons. If he is so ill that 
his absence cannot be regarded as a wilful dis. 
obedience to the Court’s order, the fact that he does 
not send aman to inform the Qourt of his illness 
does not render him liable to punishment. A 








RA BIRBAL V. EMPEROR, 20 A, L. J, 192; 23 On. L. 
Bou ? 864 


J. 208 





SS. 191, 193, 194— Oriminal Pro- 
cedure Code (Act V of 18x), se. 174, 175—Death 
under suspicious cireumstances—Inquest—False 
charge—False evidence. | 
The offence of a person accusing another falsely 

of murder to a Police Officerin an enquiry under 

section 174 of the Criminal Procedure Code would 
not fall under section 194 of the Penal Code, “the 
reason being that it is difficult to affirm the exist- 
ence of an intention to cause, or of knowledge that 
the false evidence is likely to cause, a person to be 
convicted of a capital offence, when the proceeding 

“in which the evidence is given is one in which 

such a conviction is-not legally possible. | 
A person who.comes forward without being 

summoned and volunteers information at an enquiry 
under section 174 of the Criminal Procedure Uode, 
4s not bound to answer traly questions put to him 

under section 175 of the Code, and not being 80 

bound, his answers, if false, cannot form the basis 

of a charge of perjury, having regard to the defini- 
tion of that offence in section 191 of the Penal Code, 


AMMAD HAYAT v. EMPEROR, 28 Orn. Ir J, 82 
L Mus ’ 4324 


S. 193—<Actual statements alleged to be 
false, mention of, in sanction order? See ORIMINAL 
ProceDuRE Cops, s. 195. Á 

— Sa Lil —‘Institution” of¢ proceedings, 

ning of. 

. The een nstitution in section 211, fndian Penal 

Code, means the institution either by the accused 

himself, or by the Police or others ire consequence 





“ of the Accused’s action, In some Criminal Court, L 


AYAT V EMPEROR, 28 Cr, L. J. 82 434 
N, — Putting obstacle in burying dead 
child -- Boveott -Oſſtence -Securitu to keep peace, 

An accused person who deliberately puts obstacles 
tho wey of a complainant burying his dead sọn 
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‘because he has not joined the Khilafat morèmans 


but does not use violence to him though he piec: 
tively boycotts him, is not guilty of an offence under 
section 297, Indian Penal Code, of having offered an 
indignity to the corpse of the dead child and cannot 
also be bound over to keep the péace inasmuch as 
the act is an act of boycotting and not a criminal act 
under any law. A AMANAT v, EMPEROR, 20 A. L. J. 
98, 23 Or L. J. 726 424 


— s. 300, thirdly—Death caused by 
single blow—Ofence—Criteria for determining, ; 
Where a person causeSdhe death ‘of another by' 

a single blow fram a stick, the criteria for deter- 

mining whether or not he Aas contmitted the offence 

of murder, are, the nature of the“ weapon used, its 
size and weight, the -manner in which it is used, 
and the actual injitries caused; if the injuries are 

SO severe and uncommon as to indicate the use of 

terrific force, the offence falls under section 300, 

thirdly, of the Penal Code, i. e., that he. intended to 

causes injury suficient in the ordinary course, of - 
nature to cause death, even though the weapon 
used is not such as would of necessity have caused 

fatal injury. L B Naa Kaan v, Emperor, 11L B. 

R. 125; 23 C'R. L, J. 111 495 


ss. 300, Excep. (1), 302—Murder 

— Woman of loose character—Refusal to ‘admit 

husband to sewual intercourse—Grave and sudden 

provocation —Punishment, 

Accused killed his wife, whom he knew to bè 
a woman of depraved character, because she refused 
to have sexual intercourse with him on ‘the night 
of the occurrence ani also abused him The’ woman 
had often before refused such intercourse : 

Held, that the accused could not’ be said to 
have acted under grave and sudden provocation, and 
was guilty of murder, - 

Under the circumstances of this case, a sentence of 
transportation for life was considered ‘suficient: ` L 
Guazr v, EMPEROR, 1 P. W, R 1922 Cr; 23 On. Li J, 
140 572 











S. 323, prosecution wnder—Death of person Š 
hurt, whether causes abatement of prosecution: > ; * 
A criminal prosecution under section 323, Indian 

Penal O6ce, does not abate by reason of the death of 

the person hort, MUHAMMAD IBRAHIM v. SHftx 

Dawood, 40 M, L.J 381; 18 L. W. 379; (1921) MW? 

N, 227; 44 M, 417; 23 Or, L, J. 117; 80 M: L, Te 29 





S. 406—Duty of prosecution to establish 
charge—‘Truth or falsehood of defence immaterial~ e 
Accused entitled to acquittal, when case for prosecu- 
tion false. i e x 
Before an accused person can be convicted it is- 

necessary that the Court should be satisfied that < 

the charge framed aguinst him has been established. 
If in a casé undbr section 406, Indian Penal Code, 
the accused is charged with being entrusted with 

a certain sum of money, and the proseoution cannot 

prove how he came by.the money, they do not 

establish one of the first essentials of ¢he offence 
charged, that he was entrusted with that money and 
he is entitled to be acquitted. 

If the case of the prosecution is-false on the 
whole, the accused is ontitlod- to ay ucquittal 
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whether his defence be true or false. C Govat 
Narain BARUA v. TILBIKRAM OHETRI, 25 O. W. N E88; 
23 ÇR. L. J. 220 1004 
— s. 408—Criminal breach of trusi— 

Jewellery entrusted for sale—Jewellery pledged — 
Pawnee, whether can be ordered to return jewellery 
~—Magistrate, duly of. 

_A Criminal Court ought not to usurp the func- 
tions of a Civil Court and assista complainant in 
recovering goods, which were made over to the 
acoused to dispose of, from the” person to whom 
they were disposed of, merely beoguse the accused 
. did not dispose of them in accorfance with the 

instructions given to him. e 

The complainant entrusted the aconsed with 
certain jewellery for sale, The accused, however, 
pledged them to. money-lender. The Magistrate 
convicted the accused for criminal breach of trust 
and orderd the return of jewellery to the oom- 
plainant ; 

Held, that as possession of the jewellery was not 
obtained wrongfully by the accused, the Magistrate 

- was nob justified in ordering the return of the 
jewellery to the complainant -in the absence of 
bad faith on the part of the pawhee. L B ANNA 

Matar Cuetry v, Mrs Basca, Li L, B. R. 217; 23 Or. 

L. J. 216 | 1000 





Sı JO9— Criminal breach of trust—Venue 

of oe ene Procedure Code (Act V of 1893), 

8. ; : 

A,a commission agent doing business at Bombay, 
received from B., at Ahmednagar, a consignment 
of cotton for sale at Bombay. The cotton was 
gold, but A .failed to remit the sale-proceeds to 
B. at Ahmednagar, whereupon B. filed-a complaint, 
under section 4)9 of the Penal Code, against A. in 
the Court of the Sub-Divisional Magistrate at. 
Ahmednagar, dA. took, the objection that the 
Ahmednagar Court had no jurisdiction to try the case: 
. Beld, that, as the complainant was-entitled to 
lave the proceeds of the cotton, sent to Bombay, 
paid to him in Ahmednagar, and as the proceeds 
were not so paid, loss occurred to him at Ahamed. 
nagar, and that, therefore, under section 179 of the 
» Criminal Procedure Code, the Ahmednagar Uourt 
° had jurisdiction to try the case. BB WAMRATAN 

CHUNILAL v Emperor, 24 Bou. L, R, 45; 23 On, 1. J. 
113 * 637 
— man Sa $20 —Sharp practice ~Fraud 

“ The accused resorted to a trick whereby he obtain- 
ed the possession and use of the complainant's 
monies and to the injury of the complainant 
secured for himself the position of advantage 
properly belonging to the complainant: 

Held, that sharp practice of this sort constituted 
fraud and made the accused liable to conviction 
under section 440 of the Indian Penal Code, C 
Aswint Kumar CHatrerses V. EMPEROR, 260, W. Ne 
618; 23 Cr L J 224 š 1005 
Ss. 420, 423, 511 —0Ofence requiring 

performance of series of acts—Conmencement of. 

series —Atiempt— Preparation ~Oompletion of act 
tmpossigle—Attempt, whether punishable —Criminal 

Procedure Code (Act V of 189°), 8 182, scope of. 

Where the commission of an offence requires the 
performance of a series of acts and n person oom- 
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mences this series with a view to carry it out to 
its completion, he has, in the language of section 
511, Indian Penal Code, done an act. towards the 
commision of the offence in the attempt to commit 
the offence. ° 

Section 182, Criminal Procedure Code, does not 
apply only to cases where some place of trial cannot 
be laid down with abselate certainty but it 
applies to cases where the offence isa continuing 
one. ° 
“The accused was charged for cheating A. by 
sending Railway receipts from Hardato Bombay for 
300 bales of cotton when he had only 200 bales, 
inducing A to pay Rs 40,000. It was urged for the 
accused that he should have been tried at Bombay 
and his trial at Harda was without jurisdiction and 
had caused failure of justice: 

Held, that as the procuring of the receipt was 
an essential part of the deception which went to 
make up the offence of cheating and as nothing 
was left to be done for the acoused but to present 
the receipt and to effect the delivery his act was 
more than that of preparation and his trial at Harda 
was perfectly legal. 

An attempt is possible, even when the offence 
attempted cannot be committed. N Sarasi v. 
Emperor, 23 Cr L.J, 210 994 


— SS 420, SI 1—Cheating, offence of— 
Attempt to cheat and preparation, distinction 
between. 


A clerk employed to weigh the carts of sugar. 
canes upon a machine and enter the (1) Gross, (2) 
Tare and '8 Net weights in a register, weighed a 
cart of sugar-cane and entered its gross weight 
as 16 maunds 30 seers, but soon after the cart 
was re-weighed by a superior officer and found 
to be only 14 maunds, 20 seers The clerk had 
nob filled up the other columns fixing tho 
liability absolutely upon the Company when he 
was intercepted and charged for cheating and con- 
victed: i 

Held, that the writing of the faise figure in the 
register bad not passed from the staga of pra. 
piration into that of an attempt to commit ths 
offance of cheating and that, therefore, the con. 
viction under section 420, Indian Penal ‘‘ode, was 
wrong. Pat Laxsuonr Prasan v EMPEROR, 23 On, 
L J, 103 492 


SS. 457, 460—Death caused in house. 
- breaking—'‘At the time of the committing of house- 
' breaking by night,” meaning of 

The" expression “al the time of the commission 
of house-breaking by night” in section 440 of the 
Penal Code must be limited to the time during 
which tha crithinal trespass continues which forms 
an element im house-trespass, which is iteelf 
éssential to Monse-breaking, and cannot be extendsd 
go as to include any prior or subsequent timb, 

Accused was one of sevéral persons who broko 
into the complainant’s House by effecting a breach 
in the wall," On issuing from the house the accused 
was caught #whila his companions ran away Sames 
of the lettere were armed with dangs and inflicted 
blows on one of the pursuers asa resultof which 





‘the latter died ; A ‘ 
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Held, that the accused was not guilty of an 
offexfee under section 460 of the Penal Code, 
inasmuch as*the offence of honse-breaking had 
become comflete before death was caused, but 
that he was guilty of an offence under section 457 
of the Penal Code. L. MUHAMMAD u, EMPEROR, 2 D. 
347; 23 Cr. L. J, 164 628 
SS. 467, 471—forged document, used 

as genuine—Proof-—Handwriting, proof of —Com- 

parison by Judge-- Expert evidence, value of. 

A Court is competent te use its own eyes for 
the purpose of deciding whether certain hand- 
writings placed before it are similar or not and the 
opinion of expert is only a piece of evidence 
whereas the opinion of the Judge is the decision in 
the case, 

Quxre.—Whether the prosecution must produce 
expert in handwriting when the case against the 
accused depends entirely upon the comparison of 
‘handwritings Pat Uomas Santana Vv. EMPEROR, 
23 Cr. L, 3. 74 
———— S, 504—Insult—“Kirar”, whether abuse 

Aroras are Ktrars, though they may not be 
pleased to be called so, 

The word kirar may sometimes have a somewhat 
contemptuous signification. 

Where an Arora is called a “kirar? on provoca- 
tion, the incidentis of too triviala nature to be 
brought before a Court, and no offence under section 
£04 of the Penal Code is committed, L MUHAMMAD 
BAKHSH v. Emperor, 28 Cr, L. J. 171 6 
Penal Code (Amendment) Act (XVI 

of 1921), S. 2. See CRIMINAL PROCEDURE 

Copr, es J9f,252 |. 859 
Pensions Act (XXIII of 1871), ss. Il, 

12—"“Pension’, meaning of—Pensicn given in 

recognition of past services, whether transferable 

The word “pension” in section 11 of the Pensions 
Act is used in the sense of “a.periodical allowance or 
stipend granted, not in respect of any right, 
privilege, perquisite or office, but on account of 
past services or particular merits or as compensa- 
tion to dethroned princes, their families and depend. 
ents, 

An endowment consisting of the revenue of a 
number of villages was made by Emperor Akbar for 
the preservation of the tomb of a saint, 
Salim Chisti ot Fatehpur Sikri, for the main- 
tenance of certain religious services and for 
the allowance of the descendants of the said saint, 
In 1846 the Government took over the revenue of 
tho villages and made arrangements for the preserva- 
tion of the tomb and the performance of the 
religious ceremonies and set aside a specified sum 
tobe applied in the maintenance of the saint’s, 
descendants who were declared to be pensioners of 
the Government entitled to draw théir pensions in. 
perpetuity from the Treasury : 





* 
Held, that inasmuch as the grant wa# made either. 


in recognition of the past services of the saint or 
in acknowledgment of ‘his particular merite, the 
continuance of the pensions to the descendants was 
based on political considerations and as*such any as- 
#ignment of this pension Was nulland woid as pro- 
vided by section 12 of the Act, A Harnam Das v. 
Fatyazt Pecamw, £0 A. L. J. 17295 4 U, P, L. R. (A) 48 
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Personal decréee—Arrest—Civil Proceture 

Code (Act V of 1508), 8. 56, : 

A personal or money-decree does not necessarily 
carry with it a right to arrest the judgment debtor, 

The term “personal decree,” though frequently 
used in commentaries, is nota statutory term ind 
it is notevery personal decree that includes the 
right to arrest a judgment-debtor, for example, a 
pe.sonal decree when passed against a woman does 
not involve any liability to arresf. 

There is no provision of Jaw which would protect 
a judgment-debtor from arrest under a decree for 
the payment of money properly passed against him, 
solely on the ground that the decree was based ón 
a document exectited on his behalf by his guardian 
during his mindrvty. A 

Per Dhobley, A, J. O.—-The propdsition that no 
money-decree is fPossib'e which does not carry with, 
it a right to arrest the” judgment-debtor is not 
correct. There are some decrees in which that 
right does no exist, the remedy of the decree- 
holder being only against the property of the judg- 
ment-debtor, A money-decree against a female or 
against the Jegal representative of the deceased 
debtor are instances in point. N Jiwanpas v, JANKI 


Pleadings—.Amendment ‘of plaint — Second 
appeal-—Cause of action not arisen at filing of 
mlaint— High Court, power of. 

A High Court, in second appeal, will not allow 
an amendment of a plaint for the purpose of 
enabling She plaintiff to rely upon a causa of action 
against the defendant which had not arisen at the 
time the plaint was filed, © Mopsrak MOLLA +, 
HECHAMUDDI MOLLA 214 
New and inconsistent plea—Pre-emption— 

Suit on basis of custom —Custom not proved—-Plea o 
. pre-emption on basis of contract. 

A plaintiff preeemptor having come into Court 
on the allegatién of custom and having failed to 
prove it, his‘dlaim ought ta be dismissed and should 
not be allowed on the ground of contract without the. 
plaint being amended and an opportunity given to the 
defendant to meet the new case. A Ram GHARIB 
TEWARI v SHANKAR TEWARI, 20 A. L. J. 15 242 
New plea in second appeal—Suit not triable 

bu Civil Courts 

In this case a plea by the defendant that 
Civil Courts had no jurisdiction to try the suit was 
allowed to be raised for the first time in second 
appeal. “IVI Vaxcuinaraa AIYAR v. RAJAGOPA 
Aryar, 41 M. L. J. 872 


Police Act (V of 1861), S. 42. See 
U. P, Excise Acr, ss. 60, 64 433 


Possessory right—respasser—Inheritance. 

A possessory right even that of a trespasser is 
heritable, O Gutnam Sarwar KHAN v, MUHAMMAD 
ALI Kuay, 8 O. L, J. 699 


Practice—Proceduré—Evidence—Hearing of suit 
without affording parties opportunity of examining 
their witnesses, propriety of. 

On the day ta Whicha Small Cause Court suit 
had been adjourned for hearing both the parties to 
the suit applied for “time on the ground that their 
witnesses had not come ‘Ihe Court rej@cted the 
application and proceeded with the hearing of the 
suit with the result that, after examining the 
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Practice—concld. Pre-emption — contd, 
plaintif and two of his witnesses and the defendant, Perpetual lease ~ Sale, ° 


the Court decreed the suit : 

Meld, that, under the circamstances of the case, 
the Court ought to have allowed time to the 
parties to produca their evidence before it for the 
purpose of coming to a just decision in the case 
and ‘that the defendant Laving been prejudiced by 
the procedure adopted by the Court, the case ought 
to be r2-heard. C Kurrra Nasu Das v Monananpa 
Das < 539 
Frecedent -Duty of Courts “to follow rulings of 

own High Courtin preference to other Courts, 

A Court is bound to follow thee ruling of the 
High Court to which it is,snbordinate in preference 
‘to the ruling of other High Courtg. where the two 
Courts differ. A*Bapri @arsHap v. Moar SINGE, 
4U.P.L.R (A146 Sil 
Pre-em ption—Custom -Co shagers in same 

mahal entitled to right of pr’-emption—Partition 

of mahal, effect of, on custom. 

Where there is a custom givinga right of pre- 
emption to go-sharers in one and the same mahal 


- as against persons who are hot co-sharers in that 


makal, the same cusfom, in the absence of evidence 
to the contrary, would continue after the partition 
of the mahul. A JoKHAN SINGH v. SABHAJEET SINGH, 
20 A. L J, 228 83 
Decree, compliance wilh —Payment short of 
decretal amount —Cosis, deduction of —Intention. 

Where a suit for pre-emption is decreed on pay- 
ment of a certain sum and the plaintiff is also award- 
ed his costs, ha is entitled to deduct the amount of 
the costs from the sum to be deposited by him. The 
dacree, in such a case, is sulficiently complied with, 
if the amount deposited by the plsintiff is sufficient 
#6 cover the amount mentioned in the decree after 
deducing therefrom the amount of costs awarded to 
the plaintif, 

In such a case tho intention of the plaintiff is 
immaterial, the real question is whether he has 
actually complied with the decree, L KAPUBIA MAL 
v. WALI MUHANMAD, 2 L. 204 250 
Liability of pre-emptor ta pay for incum- 
brance created vy vendee as part of sale considera- 
tion—Consideration--Compromise of suit— Person 








no party to compromise not bound. 
One K. sold a house to J for Bs. 1,800 on 4th 
October 1914 The vendee paid Rs, 90) dn cash 


ail for the balance executed a mortgage of the 
ame property in favour of K. on fth October. B. 
and others sued to pre-empt the property making 
both “the vendor and the vendee parties to the 
suit but compromised the suit with the vendee 
alone for possession of the property on payment 
of Rs. 7,575 to ths vendee, stipulating that they did 
not agimit the validity of the mortgage but if it was 
enforced they would pay. K. sued to enforce the 
mortgage : me , 

Held, that the mortgage was a part of the sale 
consideration, and that asthe pre-emptor knew of 
the existence of the mortgage he was liable for the 
amount. L 

A person whois no party to.a compromise in a 
gaib cannot, be adversely affected by anything that 
the other parties chose to do behind his back. 
Recwin SINGH v, Kisuun Lac, 20 A. L.J. 164; 4 U. 
pou R (A) 23 543 


° . 


A perpetual lease granted by a supgrior proprietor 
conferring under-proprietary rights @n the lessee, 
where the annual rent reserved is substantially 
equal to the Government revenue aesessed on the 
land and no rightof re-entry is reserved, amounts, 
for purposes of pre-emption, toa sale. ZOLFAN 
Kaan v. Sant Baxusy Sindu, 24 0, 0,310 97 


Suit decreed oh condition of payment within 
certain time-—-Appeal——-Further amount allowed not 
paid within time—Emecution of deceree by vendee for 
— amount— Restitution, subsequent application 
Or. 


A suit for pre-emption was decresd on condition 
that if the plaintiff paid acertain amount within 
two months he would be entitled to get possession, 
The money was deposited and possession obtained 
by the plaintiff, Meanwhile, the vendee appealed 
and the Appellate Court allowed a further sum to 
the vendee and extended the time for payment. The 
plaintiff did not deposit the further amount within 
time. The vendee then applied for execution of 
the decree and claimed further omoant allowed to 
him and costs and an order issuing process was 
made. The plaintiff appeared and deposited a part 
of the further amount and got an extension of 
time from the Court to pay the balance though 
he was opposed by the vendee, Before the ex. 
piry of the extended time the vendee applied for 
restitution of the property on the ground that the 
pre-empticn money not having been deposited 
within the time allowed by the decree the suit 
stood dismissed. The plaintiff objected that this 
application was barred by the principle of res 
judicata as well as by the principle of estoppel: 

Held, (1) that the rule of res judicata did not 
apply inasmuch as neither of the proceedings in 
execution could bs said to amount to an express 
aijudication by the Court, that the proper remedy 
of the vendee was torecover the further amount 
allowed to him by execution or that any such 
amount was actually due to him; 

(°) that the circumstance that the vendee want. 
ed to realise the farther amount awarded to him 
by execution of the decree, which sum admittedly 
was not due to him, did not estop him from 
coming to Court and claiming restitution of the 
property ; 

(3) that the order of the Court giving the plaint» 
iff further time to deposit the pre-emption money 
was without jurisdiction: 

(4) that the fact of the default of payment made 
by the plaintiff was to dismiss the suit in toto and 
that his possession was wrongful and that the 
vendee was entabled toa full restitution. 

If an executing Court expressly decides a point 
inter partes, that decision becomes final according 
to the general principles of law, though the ques. 
tion whethér the law of wes judicata applies ig 
irrelevant as the term refers to a matter decided 
in another sui. A Sutro Masain v, Hunga, 19 A, 
Ld. 954° , ° . 377 


Oudh Laws Act (XVIII of 1876), s 9 
-- Under-proprietary tenwre—Proprietors ant under, 
proprietors, preference between, = 
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Under section 9 of the Oudh Laws Act an under. 
proprietary’ ¢enure may be any area of land, 
whether congfituting an entire Mahal or only a 
portion of it, 

Thus, where the vendor and the pre-emptor are 
co-sharers in an undsy-proprietary tenure and the 
vendee is a co-sharer in the proprietary tenure in 
which the under-proprietery tenure is situated, the pre- 
emptor comes within clause (1) of section 9 and has a 
preferential right, and he and the vendee do not come 
in clause (3) as members of the village community, 
O MUHAMMAD ABDUL Aziz v, BHAGWAN Das, 8 O. L, 
J. 560 284 


Presidency Towns Insolvency Act 
CUI OF 1909). S. 7—Insolvency Court, juris- 
diction of, to decide between parties— Security 
bond in favour of creditor as indemnity against 
future litigation by minor son of insolvent—Deciston 
of Insolvency Court that security property passed 
free to Official Assignee—Res judicata -Oivil Pro. 
cedure Code (Act Y of 1908), 3. 13. 

Under section 7 of the Presidency Towns In. 

solvency Act, an Insolvency Court has jurisdiction 
to decide matters inter se between the parties 
arising in the insolvency. 
_ A Hindu father sold a portion of joint family 
property to a certain person, and also executed a 
security bond indemnifying the vendee against 
future litigation by his minor sons in respect of 
the property sold On the vendor's application in 
insolvency, the Official Assignee sought for a de- 
cision on the question whether the sale by the 
insolvent was binding on his minor sons and whether 
the other property which was given in security 
passed free to the Official Assignee: 

Held, that it was competent to the Insolvency 
Court under section 7 of the Presidency Towns 
Insolvency Act to decide the qnestion to enable 
the Official Assignee to make a complete distribution 
of assets and that the decision of the Insolvency 
Qourt as to the effect of the sale by the minor’s father 
was binding on the minors, 

Per Odgers, J—A decision under section 7 of the 
Presidency Towns Insolvency Act operates as res 


judicata. Wi Doratappa Iyer v OFFICIAL AssiGNER 
OF MADRAS, (1922) M. W, N. 77; 42 M. L., J. 4g; 
15 L W. 368 244 


Prevention of Cruelty to Animals 
Act (XI of 1830), applicability of, to Saran 
District. 

Prevention of Cruelty to Animals Act, XI of 1890, 
has no application to the local area of Saran, in the 
Province of Bihar and Orissa and, therefore, an 
accused committing an offence under that Act within 
that area is not punishable. Pat Senen: SINGH, 
In the matter of, 23 Or. L, 5, 87 439 
Principal and agent- -Agêng, when person. 

ally liable—Disciosure of principals name, when 

necessary, . ` 

"ln order to make an. agent personally liable 

under a contract entered into by him, it must be 

clearly, established that the agent had not dis. 
clossd the name of his principal, If, “howe ver, the 
name of the principal is already known to the other 
party to the contragt who also knows that he ig 
dealing with the agent as an agent, a mere forma 
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Principal andagent—conscdd, ° 
disclosure is unnecessary, ko LYALLPUR SUGAR 
Company v. Mur Ras . 473 
Contract signed by agent— Liability, 4 

In a case where a man is by profession arf agent 
of some particular firm and describes himself as 
such, he may still be contracting in his personal 
capacity, but the mere fact that he fails to specify 
his capacity as an agentin signing a contract does 
not raise any such „presumption when the terms of 
the contract itself are clearly to the contrary. 
G.S Buareava J. B, KOBAYASHI 


Probate and Administration Act 





* 


(V of 1881), S. 89, effect of, on criminal - 
“a e 


proceedings. f 

Section 89 ofəthe Probate gnd Administration 
Act has no reference to Criminal prosecations but ig 
confined to civil actions only. MUHAMMAD 
IBRAHIM v SHSIK Dawoop, 40 M. L. J. 85h 13 L. W. 
879: (1421} M. W. N. 227; 44 M. 47; 28 Cr. L. J. 117; 
30 M. L. 1.849 549 


Profits, suit for—Inierest, when co-sharer entitled 
to—Lambardar, when liable to pay interest, 

In a suit for profits by a co-sharer agains 4 
lambardar the question is one of accounts and unless 
the lambardar has deliberately or contumaciously 
refused to render accounts or pay what is due 
to the co-sharer he cannot be made liable for interest 
on what may be found due when the accounts are 
adjusted. Kampra SINGH V Mara BHIKH SINGH, 
80. L. 7,63 4U PLR it. 0.74 273 
Provincial Insolvency Act (Ill of 

1S07), Sa 16—Insolvent’s property, vesting of, 

in Court—Suit for recovery of debts barred—Per- 
mission of Court when to be obtained — Proceedings 
without permission, ultra vires, and not res judicata, 

Under section 16 of the Provincial Insolvency 
Act of 1908 a Court making the order of ad 
judication is vested with the whole property of the 
insolvent and no creditor to whom the insolvent ig 
indebted in respect of any debt, provable under the 
Insolvency Act, has any remedy against the prop- 
erty of the ingolvent in respect of the debt, nor 
can he commence any suit or other legal pro- 
ceedings except with the leave of the Court and 


on such terms as the Court may impose, . 


The permission ofa Court to sue an insolvent 
under «ection 16 of the Provincial Insolvency 
Act, 1907, is contingent to the suit being 
brought and cannot be given afterwards and the 
proceedings started without such permission are 
ultra vires and do not constitute res judicata? N 
TRIMBAK Vv. SHEORAM 41 
ss. 16 (2) (a), 396—Property situate 

in foreign territory, vesting of - Annulment of transfer 

of such property —Court, power of. — 

The property of an insolvent though situated if 
foreign territory vesta in the Ceurt under sec. 
tion 6 (2: (a) of the Provincial Insolvency Act, 

A. Court has no» jurisdiction to annul the transfer 
by an insolvent of property situated in a foreign 
territory under section 26 of the Provincial Insol- 
vency Act. N DrAuPADI Bar y., #GOVINDSINGH 


Provincial Insolvency Act’ (V of 
{920}, SS. 4, 5, 56 (3)—Sale by Official 


Receiver Application by purchaser for removal of 
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Provincial Insolvency Act concid. 


obstruction and delivery of posasession—Jurisdiction 

of Insolvency Court. 

eA purchaser from the Official Receiver of a 
property of an insolvent can obtain under the Tro-” 
vincial Insolvency Act of :920 an order from the 
Insolvency Court for delivery of possession of the 
property, where his application is resisted by a third 
party; and the method of executing the warrant under 
section 6 will be the same as that prescribed for the 
executing of a warrant issued by, the Court in the 
exercise of Original Civil Jurisdiction, 

Clause 8 of section 56 of the new Provincial 
Insolvency Act, V of 1920, is nete limited to the 
ease of an application by*the Official Receiver, but 
applies equally toayn applicatio by a purchaser 
from the Réceiver*for delivery of possession. | 

An Insolvency: Court has plenary powers under 
the provisions of Act V of 1920 tq deal with the 
claims of third parties. WI RAMASWANI CHETTIAR 
v. OFFICIAL RECEIVER, MADURA, 16 L. W. 278; (1922) 
M.W. N. 1:0; 42 M. L. J, 185 - 394 


Provinclal Small Cause Courts Act 
(IX Of 1837), Sa 17, scope of—Applica- 
tion for setting aside an ex parte. decree — Deposit of 
jull decretal amount necessary ` 
The provisions of section 17 of the Provincial 

Small Cause Courts Act are mandatory and the 

entire amount of the ex parte decree must be deposit- 

ed with the application for setting it aside, 

Where a decree was passed for a certain sum of 
money and the applicant did not deposit the amount 
at the time of making the application for setting aside 
the decree, but asked leave to deposit a lesser sum 
later and deposited it, and then applied to deposit 
the balance : 

Held, that the Court had no power to order the 
balance to be deposited later and to hear the 
application. A Sei BHAGWAT OHAUDHRI v. BALKA- 
RAN Sartyan, 4 U.P. L.R. (A) 30; 20 A, L, Tig 


S. 23—Suil for vulue of tree cut— Defendant 
pleading ownership—Return of plaint —Nature of 
suit not altered. 

The returning of a plaint to the plaintiff, suing for 





@the value cf the branches of a tree cut by the defend. 


ant on the latter’s pleading that the tree belongs to 
him, to be presented to a Court having jurisdietion to 
determine the question of title, does not make thecase 
eny the less a suit of the nature cognizable by a Court 
of Small Causes and no second appeal lies from a 
decisi8n in such a case. : 

Where ina suit forthe value of trees cut by the 
defendant the plaint does nof disclose any offence 
punishable under Chapter XVII of the Penal Code, 
it cannot be said that in view of the provisions of 
Attiole 35 (ii) of Schedule TE to the Provincial 
Small Cause Courts Act thatthe suit is not one of 
a nature cognisable by Courts of Small Causes. O 
Kaxwar SINGH v. Usacar Sines, 8 U, P., L,R. 
(J. Q.) 18; 8 O. L. J. 891 A 

S. 25 -Revision —Wrpng decision on 
question of *limitation— High Court, power of, to 

interfere—Limitation Act (GX of 1908), Sch. I, 

Art, 16. š 

A High Court has power to interfere with a 
decision by a Court of Small Causes where it has 
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Provincial Small Cause Courts Act 


- coneld. 
wrongly decided a question of limis§tion. 
Lat v. ALLAH Basu, 20 A. L. J, 89 a A 109 
- Sch. H, Art. 8—Sust for recovery of 

shop rent, whether triable by Small Cause Court, 

The term “house rent,” as used in Article 8 
of the Provincial Small Çause Courts Act, includes 
“shop rent”, Therefore, a suit for the recovery of 
the rent ofa shop isecognizable by a Small Canse 
Court, fN NATHU v, BONASA 966 


Public Demands Recover 
Of 1895). See Cuss Act, ss, Saree a 
ss. 52, 64 I 38 


Public Gambling Act (III of 

Ss. I, 3—"Common gaming house”, —— 

Conviction, when  sustainable—“Instruments of 

gaming,” meaning of. 

Instruments of gaming include articles nged as 
a means or appurtenance of, or for the purpose of 
carrying on or facilitating gaming, 

The words “common gaming house” do not mean 
simply a house in which instrnmenta of gaming are 
kept or used for the purpose of carrying on or 
facilitating gaming. j 

Before convicting a person found in possession 
of instruments of gaming for keeping a “sommon 
gaming house” it must be established that the 
owner or occupier takes a fixed commission which 
is irrespective of the result of the gaming, or, at 
the outside, that he manipulates the conditions 
in such a manner that he cannot possibly loge 
A ì ACRCBI Ram v. EMPEROR, :0 A. L.J, 2i; 23 UR, 
L. J. 4:6 
= em Sa [3—Pudlic place—Private E 

occasion of fair, whether public place, 

‘When the publio have access to a place without 
their access being refused or interfered with, that 
place is a publio place whether the public hays a 
right to go there or not. 

The accused were convicted of gambling in an 
area occupied by a large private grove at a time 
when a fair was in progress there and visitors to 
the fair had penetrated to all parts of the grove 
without any Interference: 

Heid, that the accused were gambling in a public 
place and were rightly convicted. A SUEHNANDAN 
Since v. EMPEROR, 20 A, L. J. 80; 23 Cr, L. 3. 67 


419 

Punjab Land Revenue Act (x 
1887), ss. 144, 158 (2) (XI or 
tion of Civil and Revenue Courts—Appraisement— 

Powar of Revenue Officer— Question of title, 

Where a defendant objects to the jurisdiction of the 
Civil Uourt, it is for him to satisfy the Court that the 
claim made by the plaintiff is not within the cogni- 
sance of a Civil Qourt. 6 

it was nevemcontem plated 
complicated questions of title 
by æ refered or a Revenue 
section i44 of the Punjab Land 
function assigned to such officer under that section 
is one of @ siple nature, ndmely, to determine the 
value of the produce which is admittedly joint o 
to divide it batween the share-holderg in accord. 
ance with their respective shares. Neither the 
language of the Statute nor the general principles 





y the-Legislature that 
should be determined 
Officer acting under ` 
Revenue Aot, The 


.» Held, that 


— INDIAN OASEB. [1922 4 
Punjab Land Revenue Act—ooneld, Ratlways Act-—contd. ee 


of law’ lend any support to the contention that 
the Revenue Officer, and not the Civil Court, should 
determine whetfier the produce belongs exclusively 
to one party or Whether itis the joint property of 
both the parties, 

A suit, therefore, for the recovery of the price of 
certain produce alleged to have been delivered by the 
referee to the defendant, on the ground that it be- 
longed exclusively to the plaintiff, is cognisable by a 
Civil Court L BAMJI LAL v, MANGAL SINGH, ae 
802 
Punjab- Loans Limitation Act (lof 

1904). See LIMITATION Act, ScH. I, Art. 52 


— 7 
Punjab Tenancy Act (XVI of 1887), 
` S. 77 (2), DroviSO—Jurisdiction of Civil and 

Revenue Courts—Suit by lessee of occupancy tenant 

to recover possession from landlord, 

In a suit by the lessees of an ocoupaney tenant 
to recover possession of the land from the landlord 
on the ground that the latter had wrongfully dis. 
possessed the plaintiffs, the landlord pleaded that 
the occupancy rights of the plaintiffs’ lessor had 
come to an end: 

Held, that, having regard to the proviso to seo- 
tion 77 (3) of the Punjab Tenancy Act, the suit was 
not coguisable by a Civil Court, inasmuch aa it was 
necessary to decide in the case whether the occu- 
panoy tenant had lost his right or not, L Cuva v. 


Asa, 3 L. 84 52 
Raltlways Act (IX of 1890), ss. }47 
(1) (f); 54, 72—Rules framed unders . 7 (1) 


i£), validity of—Consignment of goods—Grant of 

receipt, necessity of — Railway Company, responsibility 

of, 

It is not open to a Railway Company to enact, 
by means of a rule, that although as a matter 
of fact goods have been delivered to a duly 
authorised servant of the administration to be 
curried by the Railway, nevertheless the Court 
shall not deem them to be so delivered unless and 
until the Railway servant in question has performed 
a particular act, e.g, giving a receipt. 

A consignor of goods by Railway, after his package 
had been takén over by the goods clerk and duly 
marked, was toll to go away and come hack 
for a Railway receipt ia a couple of days’ time. 
No receipt was taken by him ‘lhe package was 
despatched, bat was mis-sent to another destination 
and lost in consequence of having been s3 mis- 
sent The consignor sued for damages for the 
logs of the consignment. The Railway Company 
relied upon a rule made under section 47 (4) (f) of 
the Bailways Act, to the effect that “goods will 
in all cases be at the owner’s risk until taken 
over by the Railway Administration for despatch 
and a receipt in the .presoribed form has been 
granted duly signed by an ant ogised Railway 
servant:” 4 
if the rule put forward limited the 
atatutory liability imposed upon the Railway 
Company by section -72 of the Railways Act, it was 
inconsistent with the Act and was,of* no effect 
and that aa the goods were lost owing to negligence 
on the pars'of the company’s servant, the oom- 
pany was liable natwithstanding no . receipt was 
given, 2 toa wwe 


* 
= a 


Per Walsh, J.—No rale which any company can 
make, can cut down, control or limit its liability 
which is the creature of Statute under section 42 
of the Railways Act and, if a rule is relied fipom 
by the company which is inconsistent with that 
liability, it has clearly gone beyond the authority 
created for making rules. >“ ° i 

A Railway Company is by law a common 
carrier. It cannot lawfally refuse to carry goods 
properly tendered to it. Itis given statutory ex- 
istence and wide statutory powers in exchange for 
public duties and, it is bound to carry goods. 

Rule 2 framedeunder section 47 (1) (f) of the 
Railways Act is not inegnsistent -with anything 
contained in the Act, inasmuqh as the rule ig made 
for regulating the termsgand cohditions on which 
the Railway Administration will warehouse or retain 
goods at any gtation on behalf of the consignee 
or owner and it is pldved under a heading “wharfage,” 
and. has nothing whatever to do with the liability 
of a Railway in respect of goods which have been 
actually accepted by a Railway servant for deg- 
patoh and have been éither despatched or loat, 
ae eee v. Hast INDIAN Raruway, 20 A. 
L. J. 8h ° 


—— Sa TZ—Contract Act (IX of 1872), s. 161 
Railway Company, duty of, to deliver goods con- 
signed within reasonable time—Delay — Damages, 
In the absence of any Risk Note or of any proof 

to show that the goods consigned were “despatched 

at the risk of ths consignor or consignee, or that 
auy notice was given that the goods were to be 
carried subject to the rules contained in the Goods 

Tariff Regulations, a Railway Company: is respon. 

sible under section 72 of the Railways Act, read 

with section 161 of the Contract Aot, for delay 
in the delivery of goods consigned to it. A East 

INDIAN Ratuway v Frau INDERMAN TouLsuI Raw, 20 

A. L. J. 114 


S. 72 (2)—Risk Note, form of, effect of— 
Vonsignor, position of—Price of consignment lost, 
suit for—Neglect or theft by Railway Administration 
-Burden of proof, 

The responsibility of a Railway Company in 





carrying goods is limited under section 72 (2) of tho% 


Railways Act in accordancsa with the terma of the 
Risk Mote filled up and signed by the consienor, 
In a suit for price of a consignment belongéng 
to the plaintiff and lost after transit in the Parce 
Office of the Railway Company and in respect of 
which Risk Note Form B has been fillef up 
if the case comes within the exception mentioned in 
the Risk Note, the burden of proving wilful neglect 
or theft by vaa Raiiway Administration or its servants ° 
lies on the plaintiff. O Hazari Lan v SECREȚARY or 
STATE FOR INDIA, 80. L. J. 558 2 
S. 75, - applicability 
meaning of —“Special value,” meaning of. 
The use of the words “special value’ in the 





s” 


marginal note to section 76 of Act IX of 1800 and * 
in clause fs) of the Second Schedule must not be ° 


taken toimply ‘that only articles falling within the 
description of the Schedule which arg of excep. 
tional value, must be declared. In respect of loss of 


a consignment of “Shawls”, it is-a consideration e 


of.no.conseqnence that the particular Shawls were 


>. & 


A.. 


3 
of- Bharwls, ” ,. 


= 


Rai Iways Act—concld. 


hot Kashmir Shawls nor made of wool, nor articles 
of comparatively high value provided that the 
value of the articles in the parcel exceeded 
Bs 200 in all, M Gaerar INDIAN PENINSULA Ry. 
Co. v. CHELLARAM GIANCHAND, 14 L. W. 6!4; 41 M. 
L. J. €03; (1921) M. W. N. 852; 30 M,L T.229 99 
== S, ZG-Risk Note Form A—Consignment 
in damaged condition—Contract not to hold Railway 
liable-—Shortage~-Burden of proofs 
Certain “Pakoos” of Tobacco were consigned 
from Bombay to Agra under Risk Note form A which 
contained an entry that the consignment was in 
bad condition and was liable to damage, leakage and 
wastage as the “Bakoos” were old and torn and the 
contents were web and the congignors agreed to 
hold the Railway Comgany harmless and free 
from all responsibility for the condition in which 
the goods may bs delivered to the consignee at 
destination and for any loss arisifig from the same. 
On delivery there was shortage in weights and the 
consignee sued the Company for the price of the 
difference in, weights : f 
Held, that ander the circunistances of this case 





` the burden lay on, the plaintiff and not on the 


Railway Company onder section 76 of the Railways 

Act to prove that the shortage was due to 

pilfering by the Railway Company’s servants. A 

Firm PARBHOO LAL-BAM Ratan v. Bencan N, W. By, 

Co,, 4U. P. LR, 1A.) 2 83 

Sch. H, cls (M); (S)—“shauls,” 
meaning of ~“Spectal value,” meaning of. 

The term “Shawls” in clause (m) of Schedule II 
of the Railways Act should not be interpreted 
with reference to the use of the phrase “article of 
special value” in the marginal note to section 75 and 
in clause. (s) of Schedule I. Wi GREAT INDIAN 
PENINSULA Ry. Co v. CHELLARAM GIANCHAND, 14 L. 
W.614; 41 M, L, J. 6O} (1921) M. W. N. 852; 30 M. 
L. T. 239 a 59 


Reformatory Schools Act (VIII of 
1897), 8.31 (1), applicability of, to girls—Girl 
of eleven—Murder., 

“ Section 81 of the Reformatory Schools Act, 1697, 

applies to girls as well as boys. 

A girl of eleven who caused the death of a child 
edf three was sentenced to transportation for life: 

Held, on appeal, that it was undesirable that a 
girl of such tender age should be sent to prigon, 
and*that, under the provisions of section 31 of Act 

VIII of 1897, she should be delivered to her father 

on his pxecuting a bond to be responsible for her 

good behaviour for twelve months. O PiRBATI v, 

Emperor, 24 O. C, 805; 28 Cr. L. J. 146 609 


Registration Act (XX of 1866), 
€. |7 (d)—Kabuliyat lease for indefinite period— 
Registration, whether compulsory. 

A kabuliyat, the terms of. which show that 
‘though the lease might continue for an indefinite 
number of years, there is no certainty that it would 
. last beyond the term of one year, does nob come 
ewithin the classification of section ")7 (d) of the 





* Registration Aob as beirg a lgase for a term 


exceeding one year ard is not compulsorily registr- 
able and, therefore, such- a kabuliyaé is admissible 
in evidence. A Kasai NATH v, ABDUR arr 


"Kuan, 20 A. L J. 211 
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Registration Act (XVI -of 1908), 
SS. |7, 49—Attestation— Knowledge of congents— 
Estcppel—Setilement—Registration A 
Attestation of a deed by itself doeg not estop a 

person attesting the deed from denying anything 

except that he has witnessed the execution of the 
deed. Knowledge of the contents of the deed ought 
not to be inferred from the mere fact of the attesta- 
tion, though an attestatiqn may take place in cir- 

cumstances which would show that the witness did 

in fact know of the contents of the deed. 

The appellant and his two uncles were co- 
sharers in certain villages, of which the appellant 
was the registered proprietor. A deed of settle- 
ment signed by the appellant and addressed to his 
two uncles provided that the appellant was to 
manage the villages taking a salary and paying 
the expenses, thab, if there wase loss, the uncles 
should make good the amount in respect of their 
shares on demand and that, in case of default, the 
uncles should lose their shares in the villages. 
This deed was presented for registration by one of 
the uncie and duly registered In the yeara 
following, there was loss in respect of one of the 
villages. On a demand by the appellant, the 
unoles wrote a letter to him that he was liable for 
the profit or loss accrued or accruing, that they 
were not to take shares and pay the loss and 
that he might manage as he liked. Subsequently, 
the uncles transferred their shares in the village 
in question by a deed which the appellant attested 
as a witness: | 

Held, (1) that, although the deed of settlement 
was only signed by the appellant, the arrangement 
made under it was a perfectly valid ono, as it 
was accepted by the uncles and acted upon by the 
appellant ; 

(2) that the subsequent letter did not require 
registration as it was not an instrument of trans- 
fer but was only a piece of evidence showing that 
the uncles accepted the termsin the earlier deed of 
settlement and admitted that. the condition upon 
which the first agreement was to operate had in 
fact arisen; and 

(3) that the appellant was not estopped from deny- 
ing that he wasa party to the subsequent trans- 
fer by the uncles as there was no proof of his 
knowledge of the contents of the document he 
attested. P C PANDURANG KRISHNAJI v, MAR- 
KANDEYA TUKARAN, 23 0. W. N. 201; 3 U. P. L. (P. C.) 
85; 20 A. L. J. 307; 42M L J. 4°6; 15 L. W. 486; 80 
M. L. T. 249; 35 O L, J, 409, 24 Box. L. R, 657; 18 
N L.R.1 954 


, Se 17 (1) (©), (2) (V)—3ral sale— 
Agreement to execute sale-deed — Registration — 
Consideration, 





Defendant sol? half of a house to plaintiff crally 
in 1908 and gare the latter possession of the 
portion sold. Swhsequently, the defendant mortgaged 
the whole house. in 1913, the defendant executed 
an agreement in favour of the’ plaintif in which he 
recited the oral sale and the subsequent mortgage 
and agreed to redeem the mortgage and execute a 
registered galeeleed in favour of the plaintiff ‘in 
respect of theehalf house sold to him. Plaintiff 
brought a suit for specific performance of this agree- 
ment. It was objected by the aefendarft that the 
agreement was inadmissible in evidence for want of 
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registration and&that it was unenforceable for want 
of consideration : , 

Held, (1; that the agreement fell within clause 
(v) of sub-section (2) of section 17 of the Registra- 
tion Act and, therefore, did not require registra- 
tion ; 

(2) that, ib was part of the oral gale of 1908 and 
was, therefore, supported by consideration ; 

(3, that, even if that were not so, the defendant 
had infringed the plaintiff's right by mortgaging 
tha portion of the honse sold to the latter, and that 
the fact that the plaintiff refrained from, seeking 
his legal remedy in respect of this infringement was 
sufficient consideration for the agreement. 
PaRSHOTAM SINGH v BALLIA SINGH 
S. 17 (1) (A)—Construction of lease — 

Monthly rent payable—Lease, registration of, whether 

necessary ~Lvidence, admissibility in. 

Section 17 of the Registration Act, being a dis- 
abling section, must be atrictly construed and unless 
a document, is clearly brought within the purview 
of that section, its non-registration is no bar to its 
being admitted in evidence. Ifthere is any doubt 
on the subject, the benefit of the doubt must be 
given to the person whs wants the Court to receive 
the document in evidence. 

Plaintif let a hut to the defendant who was re- 
quired to pay 8 annas per mensem by way of rent, 
In the event of a default in the payment of the rent 
the defendant was liable to be ejected : 

Held, that the lease reserved a monthly rent and 
was not a lease from year to year or a lease for 4 
period exceeding one yearand did not require 





registration, L Arrea v. MANGATL SINGH, 2 Loa 
Res judicata —Hstoppel—Bvecution, decision m, 


final. 

If an executing Court expressly decides a point 
inter partes, that decision becomes final according 
tothe general principles of law though the ques- 
tion whether the law of ses judicata applies is 
irrelevant as the term refers to a matter decided 
ia another suit. A Surgo MANGAL v. HULSA, — 


L. J. $54 
Execution proceedings ~ Civil Procedure Code 

(Act V of 1998), 8. Li, O. XXI, 7.20 (2), applica- 

bility of, 

The provisions of res judicata as laid down in 
section 11 of the Civil Procedure Code are not specif- 
cally applicable to execution proceedings, but where, 
in such proceedings, an issue is actually before the 
Court, and is heard and finally decided by it, the deci. 
sion is binding on the parties on principles analogous 
to those of res judicata. 

K,m decree-holder, applied for gxecution against 
a firm represented by ons M. and got a certain 
property attached. P. a brother*of{ M., applied for 
the rélease of the property, alleging that it belong- 
ed tohim and not-tothe firm andethat he was 
not a party to the decree, The Court released the 
property, holding (1) that the objegtor was not a 
party to the decree, and (2) that the: attached 
property was not proved to be the property of the 
firm. K, then made an application under Order 
XXI, rule, 50 (2), asking for an adjudication as to 
whether P.was, or was not, a member of the firm. P. 
objected that the question being already decided by 





GASES, [1942 N 
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the order for the release of the attached property, 
the application was not maintainable : MA 
Held, by Wallach, J, (Walsh, J, dissenting), that 
the application was not barred, as the Court re? 
leasing the attachment had not specifically before 
if, nor didit decide, the issue, under Order XXII 
rule 50 (2) of the Civil Procedure Code as to whe- 
ther P. was or was not a member of the firm and that 
this issue might have been raised bat as section 1f, 
Civil Procedure Code, wasnot specifically applicable 
to execiition proceédings, Explanation IV to that sec- 
tion had no bearing upon the point, A PHuLcHAND 
v Kanpuya Lat, 19 A L. J. 923 295 
è 


Revision—Fitdings of jact—High Oow, power 
| 4 


oy, 

A Court of Revision should not ‘usually go behind 
the facts as efougd by the Trial Court and the 
Gourt of Appeal. Unless on the face of it the 
decisions are perverse, it is most inadvisable to go 
behind their findings. A Buona v. Emperor, 20 A. 
L. J, 49; 23 Ce L. J. 83 . 438 


Shamilat—Abondonment of khewat land—Ab- 
andonment of shamilat. 

Rights in shamilat lands are independent rights, 
for instance, a sale of a khewat holding without 
any reference to the shamilat would not result in. 
the conveyance of the shamilat Similarly, abandon. 
ment of rights in & proprietary holding does not 
necessarily amount to abandonment of rights in the 
shamilat, 

Ina suitfor a declaration that certain common 
lands are divisible between the parties an abate. 
ment of the suit affecting one of the sharers would 
result in an abatement against all, L WALI v. 
MUHAMMAD 725 


Specific performance—lIncomplete con- 
tract. 

In; a suit for specific performance of a contract 
alleged to have been entered into by defendants 
Nos 1 and 2 to sell a certain property it was found 
that it was agreed between the plaintiff and defend- 
ant No. ) that the latter and defendant No, 2' would 
sell the property to the plaintiff : 

Held, that as the agreement proposed was betweer% 
the plaintiff on the one hand and defendants Nos, 1 
and 2 on the other and as defendant No. 2 
had not agreed, there was no completed contract 
which could be specifically enforced. G Ram Saran 
Roy v, SHOSHI BHUSAN GHOSE e 
Specific Rellef act (lof 1877), S. 9, 

applicability of --Ouster of co-owners—Joint posses- 

sion with-trespasser— Parties, 5 

Section “4 of the Specific Relief Act applies to the 
ease of a co-owner of property seeking to be gestored 
to possession jointly witha trespasser of propsrty 
from which the latter has ousted his co-owners along 
with him, even though these co-owners do not claim 
possession of théir shares. 

A co-owner not joining in a suit for possession” 


under section-9 vf the Specific Relief Act is nota’ , 


necessary party to the suite N -Rimesanpra FATE 

Vv. SRIDHAR m 51 

S. 42, ProviSO, scope of—Declaratory 

suit~— Joint gosséssion — Conséquential 
Adverse postession—Co-owner, 


relief —~» 


I 


+ 
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< Where the plaintiff is in joint possession of im- 
gnoveable property, whether ruch possession be actual 
ogsession of his share of the whole, or actual 


* possession of a part coupled with constructive 


possession of the remainder, he ig entiiled to main- 
tain a suit for declaratory relief with mw view to 
remove a clofid on his title created by the act of 
the defendant disputing his share; in a suit go 
framed declaration of title ‘Ys all that the plaintiff 
needs and he is consequently nqt called upon to ask 
“ for consequential relief by way ef partition 
The expression used by the Legislature in sec- 
tion 42 of the Specific Relief*Act is, not ‘other 
relief, but ‘further relf? The further relief must 
consequeptly be wselief in rejhtion to the legal 
character or mght as tœ properiy which the plaint- 
iff is entitled tb and whose title to such character 
or right the defendant denies o} is interested in 
denying- it must also be relicf appropriate to and 
necessarily consequent on the right or title asse ted, 
A suit for a declaratory decree ought not to be 
dismissed on the ground that itis barred by the 
proviso to section 42 of the Specific Relief Aot, 
unless it is quite clear thafthe plaintiff ought to 
seek further relief which he has failei to claim, 
although such relief flows directly and necessarily 
from the declaration sought for 
The proviso to section 42 of the Specifice Relief 
Act forbids a suit fora pure declaration without 
further relief, but it does nob compel s plaintiff te 
sue for all the reliefs which could possibly be 
granted, or debar him from obtaining a relief which 
he wants unless at the same time he asks for a 
relief which he does not want, 
The entry and possession of land by one co- 
owner will not be presumed to he adverse to the 
others, but will ordinarily he held for the benefit 
of all: the difference between the possesossion of a 
co-owner and other cases is that acts which if done 
bya stranger would per se be a disseisin, are, im 
the case of tenancies-in-common, susceptible of 
explanation consistently with the real title; acts of 
‘ownership are not, in tenancios-in-common, acts of 
disseisin, the law will not presume that one tenant- 
jn-common intends to oust another; the facts, if 
the contrary is asserted, must be notorious and the 
intent must be established in proof. 
The possession of one jəint tenant ishe posses- 
* sion of all and there can be no dispossession by one 
joint tenant, in the absence of an assertion of a 
hestile title by him to the knowledge of the other 
joint tenants sought to be excluded from the joint 
tenancy. © JOYNARAIN SEN UKIL v. SUCHITRA DEBYA, 
83 CO. L. J, 592; 20 C. W. N, 206 


Stage Carriages Act (XVI of 1861), 
Sa Zs offence wnder—Jurisdiclion of Second Class 
Magistrate. s 
A Second Class Magistrate has no juwsdiobion to 

try an offence under section 7 of the Stage ( arrivges 

Act. L GOBIND RAM v, EMPEROR, <8 CR L, 4. a 


Stamp Act dil of 1899)—Fiscal Enactment, 
objet of— Agreement, factum of 
The Stanp Act is a fisoal Enactment, the primary 
object of which is to prevent evasion of the 
reyenuc, This object is attained by excluding the 
s. . 
d 
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uustamped document from evidence entirely and 
not by acting upon it But tis object apart, 
it may, in other respects, be consi@red in favour of 
the subject, $ NARAINDAS v, Jassoman, 16 8. — 


186 
S. 64, Sch. I, Art. 33—Gift, deed of 

—No valuation given—-Stamp, tf necesrary— 

Collector, whether can ascertain value—Omission 

or under-valuation, prosecution for —“‘As set forth in 

such instrument,” applicability of, 

A deed of gift which contains no statement of the 
value of the property thereby conveyed, does not 
require any stamp under the Stamp Act and a Collec- 
tor is not authorised to ascertain the value of the 
property with a view to causing the instrament 
to be stamped wiil reference to the value thus as- 
certained. 

If a person executing a deed of gift omits to state 
ihe value of the property conveyed with intent to 
defraud the Goverument, or if there is an inten- 
tional under-valuation, a prosecution will lie against 
him under section 64 of the Stamp Act, 

The words “as set forthin such instrument’ in 
Article 3$ to Schedule I to the Limitation Act refer 
back to the word “value” and not to the word “prop- 
arty.” A MUHAMMAD Muzgsrvar ALI, In the matter 
of, 29A. L J, 161 Sil 


Survey and thak maps ~—Presumption—Rebutial, 
There isa prima ‘acie presumotion in favour of 
the accuracy of survey and thek maps, and it is 
for the party impugning their correctness to show 
that they are inaccurate Such a map may be 
shown to be incorrect by the admission of parties 
or aljudication by a Court or by evidence intrinsic 
or extrinsic to the map in question, but such ovi- 
dence must be clear and certain. © TARAMONI v 
GOPALDAS I8 


Tatuk—Permanent tenyre—Proceeding for substitut- 
ing variable for fized rent, effect of—Bengal Governs 
ment Indemnity Regulation XI of 18:2, s. 3B— 
Bengal Land Revenue Bettlement Regulation IX of 
1825, ss, Z, 5— Omission of words of inheritance in 
patta and kabuliyat, effect of — History. of tenure 
and conduct of parties, value of-—Patni Regulation 
(FIII of 1319), when applicable to non-permanent 
tenures. ' 
Although in the patta and kabuliyat by which œ 

tenure is created there may not be words of 

inheritance, the omission of such words may bo 
supplied by evidence bearing on the history of the 
tenure and the conduct of the parties. 

A tenure whichis nota permanent tenure, may 
nevertheless by agreement between the lessor and 
the lessee be salenble under the Patni Regulation 
(VIII of 1869). 

The word taluk prima facie imports permanency. 

Inthe year :8'5 the Governo ed at 
œ salo for arrears of land a 
which there wasa tala 
of villages, The gg 
talus by the t) 
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followse—“According to section 86 of Act XI of 1822 


and according to {ie rules under clause II of sections 2 - 


and ñ of Act 1% of 1825 the re-assessment of the 
taluk is considered necessary. Therefore, it -is 
ordered thatthe Said taluk be broken up and the 
fixed gama of ib be held null and void and re- 
assessment be made according to the existing rate 
of the pergunah” Thereafter the taluk, by ex- 
change of patia and kabuliyat, was settled with 
successive settlement-holders for various terms at 
variable rents, Onthe expiry of the last term of 
settlement with the plaintiffs, the Government 
having attempted to terminate the taluk, the plaint- 
iffs instituted a suit for a declaration of their 
permanent talukdari right in the joar and of their 
right of obtaining settlement and possession of the 
same ita proper rent: 

Held, (1: that the effeot of the proceeding of the 
year 1386 was not to destroy or annul the taluk 
but merely to pat an end to fixity of its rent: 

(2: that as the proceeding merely had the effect of 
altering one of. the incidents of the old tenure 
and as ib substituted a variable rent for a fixed 
rent, the terms for which the plaintiffs had engaged 
might properly be regarded not as terms at the 
close of which the plaintiffs’ tenancy came to an 
end, bat as terms on the expiry of which the rent 
became subject to re-assessment ; 

(3 thatas there was nothing in the patta and the 
kabuliyat as exchanged between the parties or their 
predecessors which took away from or deprived 
the plaintiffs of their right to hold the tenure asa 
permanent tenure, so long as they paid the rent 
which the Government might asses3 upon it, the 
Government could not annul the tenure on the 
expiry of the term of settlement with the plaintiffs; 

(4) that the tenure was a permanent, heritable and 
transferable tenure. C SECRETARY or STATE ror 
INDIA v. Axa vpi Monan Roy 


Tenancy—Under-raiyati, transjerability of— 
Custom—Acquisition of occupancy right -Benami— 
Burden of proof —Appeal, second — New plea, 
Primarily, the party alleging that a person is a 

benamdar ts bound to prove it, 

Apart from custom, an under-razyati, as a general 
rule, ig not transferable Batan ander-raiyat may, 
under certain circnmstances, acqnire a right of 
occupancy and if he so acquires ib his right is 
transferable. 


A plea that an under-ratyati interest is not’ 


transferable cannot be raised forthe first time in 
second appeal, © Tusa Mean v. Nasty Wan 
7 


MAZUMDAR 
Tender—Yortgagor, duty of, See APPRAT, 
SECOND . 66 


of 
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Transfer of Property Act—conia. 


The consent mentioned in section 41 of the 
Transfer of Property Act, or the intention meéntidned 
in section 115 of the Evidence Act include a cont 
sent or intention whivh is based on a mistake, 

A Jain died leaving his widow B. and danghter 
I, B. died in 1916 but before her death declared 
S,the son of her husband’s separated nephew, as ' 
her heir. This was accepted as a valid adoption 
by I and other relativés of B. One R purchased 
in 1993 in cxecutiog of money-decree in his favour 
one of the houses of B’s estate. I did not object ° 
to the attachment and sale, being under the mis. 
taken belief that was validly adopted There. 
after, in sevoral suits brotght by 8. on bonds 
executed in favour gf B’s husbaed, it washeld that 
S was not the adopted sone On this] filed a suis 
for possession of her father’s estaté and obtainod 
a decree includigg the house purchased by R. On 
appeal by R.: a 

Held, that R wasa bona fide purchaser for value 
and T, was estopped from disputing his right to the 
house. N RAMPRASAD v., IMARATBYL 18 Nt L, R. 27 


477. 


S. 52—Lis pendens, whether applicable to 
involuntary transfer—Rxecution sale and sale fox 
non-payment of Government revenue, distinction 
between, 

So far as the expresi language of section 52 of 
the Transfer of Property Act is concerned, it may 
seam to mean that it applies only to voluntary trans. 
fers and not to an involuntary transfer but, having 
regard to the numerous cases decided on the point, 
ib is impossible to hold that the doctrine of lic 
pendent as embodied in seœion 52 of the Act 
applies only to voluntary transfers and not to in. 
voluntary transfers. 

There is no distinction between an execution salo 
and a sale for non-payment of Government revenno, 
Pat MATURA Prasan Sanu v. Dasar Sanu, 8 P.L. 








T. 296 25 
— S. 5%, applicability of See AJMERE. 
MERWARA REGULATION, Cn II 103 


— $155 (1) (d)—Sale of immoveable prop. 
crty—Seller’s duty to execute proper conveyance — 
Execution of invalid sale-deed—Agreemeni to execula 
valid one afierwards ~Specific performance—Sale— 


Pigs N 


ae 


Transferee in possession under invalid sale.deed—@ 
@ 


Suit for possession by seller. 

In the case of a sale of immoveable property section 
55 (3) (d) makesita bounden duty of the seller 
to execute a proper conveyance of the property, 
and the execution of a document which for any 
reason does not operate to effect a legal transfer 
ig in no way a complete performance of this 
bounden duty. ‘Therefore, where a seller, being in a 
hurry, executes an invalid conveyante promising: 
to follow it with a legal and binding sale-deed, 
the invalid conveyance isno answer to a suit for 
specific performance of the agreementto execute the 
legal and binding sale-deed 

Ip isa valid defence. toa suit fop posséssion by a 
seller that the defendant is in possession gnder a 
contract for sale, alehough he may have no valig 
registered sale-deed. L B SANTHAYI Amman y 
Mamomen, L1 L B., R. 94 05 


s Vol, LXV]. 
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SS. 58, 59—Uortgage, operation of— Qon- 
yeyance or contract-—Sale-deed executed after nort- 
gage but before payment of full consideration — 

s Priority 

A mortgage isa conveyance and not a contract, 
Jf there is nothing in a mortgage-deed to suggest 
that the mortgage is not to become effective until 
the consideration money is paid,the mortgage becomes 
operative as from the date bf the execution of 
the mcrtigage-deed. A mere provision in the 
mortgage-deed that the mortgagor undertakes to 
make over tho movtgage-deed tè the mortgagee 
upon the payment of the full confderation money 
does not amount to a contract between the parties 
that the mortgage is not to tal effect until the 
payment of the considera%ion money. 

Therefore, a d&ed of sale executed by a mort- 
pagor after the execution and xegistration of the 
mortgage-deed but before the payment of the full 
consideration money of the morigage is not entitled 
to priority over the mertgage-bond when there is 
nothing in the contract which establishes that the 
- title is not to pass to the mortgagee as and from the 
date of the execution of the mortgage-bond,. Pat 
Raqauounata Bracat r, AMIR Baknson, 3 P. DL, T. 807 








= S. 59—Mortgage-deed—~-Attestation by scribe 
and mortgagee—Indication. 

Where a mortgage-deed is signed by the scribe 
and the mortgagee, but there is nothing to show 
that they subscribed as attesting witnesses, the 
deed is without attestation. U B Maona Po 
Trausg v. Muruan Cuetry, 4 U. B, R. 19:1; 79 64 


S. 59—Mortyage—Test to determine whe- 
ther transaction mortgage— Transaction in which no 
interest gayable, whether mortgage— Royalty, whether 
immoveable property— Deed, construction of. 

A test to apply to determino whether a trans- 
action amounts to a mortgage or not is to see 
whether any interest is to run upon the sum of 
money that may be due by one party to another in 
consideration of which the transaction is entered 
into, 

Where in a transaction no interest is payable 
& by the debtor to the creditor and the docament 
expressly states that the transaction is entered into 
for the purpose of paying off the sum due? by the 
debtor to the creditor, the transaction is not a mort- 
Sra ge. 

— is the price paid fcr a portion of the 
soil the payment whereof is distributed over a 
number of years Interest in the royalty is not 
an interest in immoveable property. 

In order to pay off a certain debt without interest, 
the kprrower executed a Jat meadi ia respect of a 
certain commission due to him in respect of a 
certain coal land of his, and contracted that the 
lender shall continue to satisfy the sum borrowed 
by realising tho commission evéry month, from 
year to year, till that month, of that year until 
which the entire amount is paid up but that if 
the income ftom thg commission stopped the Jender 
was to getgnothing ; 

Held, that sugh a confract dit not amount to a 
mortgage and as such the deed wag not one which 
required attestation i1 accordauce with the provi- 





GENERAL INDEX, - 


-+2 


~ #1083 
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sion of section 59 of the Transfer o Property Act. 
Pat Krisuna KISHORE ApHikar¥, v. KUSUNDA 
NYADI COLLIERIES, LTD 673 


S. 83 —“Amount due on mortgage,” mean- 





ing of. 

The expression “the amount due on the mortgage” 
as used in section 83 of the ‘Transfer of Property 
Act should be interpreted to mean what would be 
dne according to law on the mortgage or what the 
Court wonld allow as due, and not what would be due 
according to any penal stipulation, N TARACHAND 
DIPCHAND v, NARAYAN 17 


U. P. Court of Wards Act (IV of 
1912), Sa 54 Notice—Nstate under Court of 
Wards -Notice delivered to Special Manayer, validily 
Ofa 
4 notice under section 54 of the U. P. Court of 

Wards Act left at the office of the Special Manager 

in immediate subordinate charge of an estate under 

a Collector asthe Court of Wards, is valid, and 

is properly delivored to or left at the office of 

the Collector within the meaning of the section. A 

| ACHMI NARAIN 1, Dera Briar Sinan, 19 A, L. T, 32 


U. P. Excise Act (IV of 1910), Ss. 62, 
6G4-—Selling liquor after hours—Police Officer, 
when can arrest ~Illeyal arrest, proseculion for, 
sustainability of —Police Act (V of 1861), s 42, 
applicability of 
Unless a report concerning the commission of 

an offence of selling liquor after prescribed hours 

is made, a Police ONicer has not power to arrest. 
Section 4 of the Police Act is no bar to a trial 
of a Sub-Inspector for illegal arrest where the com- 

plaint is made against him within the period of limi- 

tation perscribed by that. section. A SHANKAR | AL 

u, EMPEROR, 24 Cr tJ 8! 43 


U. P, Municipalities Act (II of 1916), 
S. 178—Pubhe road, building abutting on— 
Building, alteration in 
A building situated at a distance from a pnblic road 

but within a conipound wall which abuts on the public 

road, connot be siid to be abuttiug on a public road 
within the meaning of section 178 ofthe U P Manici- 
palities Act, and, therefore, no notice under section 

178 need be given to the Board if any addition or 

material alteration is made in such a building. O 

MOHAMMAD Raza v EMPEROR, 8 O L. d. 093, 282 Cr. L. 

J. 191 





ss. 314, 333 —Tahsildar sanctioning 
prosecution — Conviction, legality of—Irregularity tn 
sanction, whether cured—Criminal Procedure Core 

(Act V of 1893), 8. 687, 

A Tahsildar Soting as officer in charge, Municipal 
work, under soetion 333 of the U. P, Municipali- 
ties Act canſtot sanction a prosecution ander sec. 
tion 183 of the U P. Municipalities Act and a 
conviction based on such a sanction is 

An irregularity in a sanction, as required hy 
section 314 of the U P. Mynicipalities Act, cannot 


be eured by%he provisions of section 537 of‘ tha” 


Criminal Progedure Code, which aro not applicable 
to the sanction under section 3'4 of the U. P, Muni. 
cipalities Act. A JrGGAN v. KAPEROR, 19 A. L. T 
942; 28 Or L. J. 86 : 447 


illegal. ° 
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Vendor and purchaser—Osveat emptor 
~-Purchaser failing to make enquiries—~Dejective 
litla Earnest money, recovery of. 

Plaintiff mady the highest bid ab an auction for 
certain propa’y and paid one-tenth of the pur- 
chase-money. He subsequently discovered thas the 
property was involvedin litigation and filed a suit 
to recover the amount paid by him. It was found 
that the sale had been duly notified and that in 
the conditions of sale, which were available to the 
plaintiff, the would-be . purchasers were told to 
satisfy thomselyes as to the nature of the property 
sold : : , 

Held, that the doctrine of caveat emptor applied to 
the case and that the plaintiff could not recover the 
amount paid by him, L Jvatrov, ABDUL ' — 





Contract to sell—Option to purchaser to pay 
amount agreed in particular month in any year-— 
Enforceability of agreement —Ezecutory contract— 
Offer to purchase ~Contract Act (IX of 1872), 8. 5s 

_ —Gpecific Relief Act (I of 18:7), & «2. 

Unless both par:tios agree there is no concluded 
agreement, It is only an offer. An iustrument 
even though so worded as to express that both 
parties agree, is in point of law only an offer until 
both parties are bound. 
` Where an agroement is executory on both sides, 
with an option to one of the parties to do as he 
likes, there is nothing more than a standing offer, 
though it may be that, during the lifetime of 
the promisor the distinction between a binding 
offer and a completo agreement is not of muoh 
importance as between the parties, f 

Whero in a snit for specific performance of an 
agreement to sell a land the promisee does not 
prove that the undertaking by the promisor nob to 
withdraw the offer was not a mere nudum pactum 
but a binding undertaking there is no agreement 
which the promisee can enforce against a sub- 
sequent vendee of that property. 

‘An agreement to sell land contained inter alta 
the following terms:~“On payment being mado of 
the total amount of Ks 50u within the auth Vygasi 
of any year whateosver, I shall execute a sale-doed 
to you of the lands * * * Æ , I shall not 
oxecute a sale-deed to any other person. Should 
a sale be so effected to any other person such sale 
shall not be valid”: 

Held, that the agreement was only an offer by 
the seller which could not be withdrawn and did 
not connote an agreement to buy, and that, as 
the seller could not charge the buyer with breach or 
failure to perform, there never was a contract at all, 
WI EGALA NAGAPPA V. MUNISWAMY IYER, ŁO M, L, T, 
175; 66 L, W. dai 922) M W. N, 20l 720 
Wajib«ul=arZ, entry in, as to pre-emption—- 

Custom, evidence of. . 

A village was settled with a singlg proprietor up 
to 183. In 1836 the settlement wae made with 
four persons. In the wajib-wl.ure of 126) reference 
to pre-emption was made for the first time: 

Held, thut under the circumstances ıb could not 
be said that the custom of pre-emption had grown up 

sin é4yenrs, and that thé statement in ghe* wajib-ul. 
arg of 1360 could only be taken to mean ¢hat the then 
vo-sharers of the vilage had agreed to pre-emption 
among themselves, ə A Ram GHARIB TEWARI v. 
NHANKAR TEWARI, 20 A, L. J, 15 2 
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Wakf— Decree for rent against one of iwo mutwallis, 
effect of —~Decree foi rent against some heirs of 
` deceased tenure-holder does not affect other heirs 

A suit for rent against one of two mutwatlis of 
a wakf estate is bad. The decree obtained in sieh 
a suit does not bind either the other mutfwalli ot 
the waky estate where there is nothing to show 
that the judyment-debtor mutwalli represented the 
other mutwalli or the wakf estate*in the landlord’s 
sherista, — 

Where on the deablfof'a tenure-holder, a decree is 
obtained for rent,against ‘some of his heirs the 
interest of those hoira that are not parties to thé 
decree is not affected either by the decree or 
by sale undere%hat decree, E ABDUL Gani v. 
NABENDKA KISHORE Roy “e : 

» e 
SAW a oe *? inte? pretatiog of" Bhaiya” interpreta: 

tion o a 

The terms fralda mother’ and “bhaiya” brother) 
are often applitd out of love, affection and respect 
among Indians to pereons held in the same affeution 


as mother and brother QO > Momtaz-cun-nissa BEGAM 
v WAZIR ALI, 8 O, L, J, 569 30 


Waste lantd—Boundary dispute—Land capable - 


of actual possession-~Burden of proof. 

The principle that on questions of boundary, 
especially whora the dividiug line in dispute runs 
through waste lands which have not been the sub- 
ject of definite possession, the rule as to the burden 


of proving the affirmative is not applicable, daag < - 


not apply to a caso where, according to both parties, 
the land is capable of possession and each party 
is in actual possession of the land comprised within 
his tenure. 

When the defendant in a suit for recovery of 
possession of land, even when the question is a 
question of boundaries, is clearly shown or found 
to have been in actual possession of the disputed 
area, the burden lieson the plaintiff to establish hig 
title. © RADHA Kerisana Das v. MATIYAR RAHMAN 
WII, construction of—Principle of PRN las 

Court, duty of —“Malik,” meaning of—Gift by 

husband in favour of wife—Absolute or limited 

estale, 

Ib isalways dangerous to construe the words of 
one Will by the construction of more or lesg 
simular words in o different Will, which was adopted 
by a Coart in an another caso, 

In construing » Willa Court must look to all tfo 
clauses of the Will and give effect to all the clauses 
ignoring none as redundant or contradictcry. e 4 

The word “malik” is not aterm of art, that ig to 
say, it does not neccessarily define the quality of 
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the estate taken but the ownership of whatever e 


that estate may be Absolute ownership imports 
at least the right to exclusive and free enjoyeneng 
‘of the property and free power of disposition 

A deed of gift, executed by "a husband in 
favour of his wife, referred in the preamble to the 
deed to the whole‘collection of rights and by the 
first clause the properties were granted to the wife 
as “malik,” by the second clause she ‘was given 
the power of alienation for chagjtable purposes of a, 
portion of the property to one of the relations of 
the hasband and to no one else, by the third clause 
she was given power to execute a Will in favour 
of one of tho aforesaid relations, by the fourth 
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clause provision was made for undisposed of prop- 
erty atthe donee's death, and by the fifth clause 
provision was made for any unmarried daughter 
or? son’s daughter of the donee, and by the last 
clause provision was made that if the donee died 
before the donor the properties undisposed of by 


“the donee will revert to the donor. A mokarrari 


13 


lease having been granted by the donee a question 
arose whether she had the pawer to grant the lease: 


Held, that no absolute estate was granted to the 
donee and that the intention of the donor was to 


provide for the donee and albo for the ultimate . 


devolution of his property and’ that the grant in 
effect was the grant 6f an ordinary Hindu woman's 
estate with power*to sell, or # appoint by deed or 
Will, to certain specifid™ persons and that she was 
not empowered to grant a mokarrari lease, Pat 
ASHURFI SINGH v. BiseswaR Rarer Narain, (1922) 
Par, 70; 8 P. L. T. 273 977 


s construction of— Widows, property bequeathed 
tow Transfer, absolute power of, given subject to cer- 
tain conditions—Condition's, whether enforceable. 
The material portions of a ‘Will were as follows: — 

“After me, the executant, no other person except 

the widows are heirs to the above mentioned share. 

Therefore, in accord with the opinion of each of 

the three widows, I do hereby bequeath my eight- 

anna share together with all the rights, recorded as 
well as unrecorded, without exemption of any 
thing or right, with power of alienation of every 
zort, tothe above named ladies, in equal shares, 
and declare that after my death those ladies will 
remain in use and occupation of the said share like 
myself. In tho event of the death of any of the 
three widows her share will dovolve on the two 
surviving widows in equal shares, or if only oue of 
them survives sho will be in full possession end 
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enjoyment of the entire proporty. But,éhe con- 
dition is that if any of these widows misbehaves 
herself, thereby bringing diagrac# on the family, 
she will forfeit her share, which will go to the 
remaining widow or widows; aid that if any of 
these widows intends to transfer the property she 
can do it only with the consent and epproval of all 
or the remaining widows, Thus, whatever righta I 
possess will be exercised after my death by the 
widows subject to the conditions imposed as above:" 

Held, that under the terms'of the above Will 
none of the ladies waa entitled to transfer her 
share orany portion of it without obtaining the 
consent of her co-widows. O MAKHANA v, BINDE- 
sunt Prasan, 80, L. J. 656 457 


Withdrawal and dismissal of suit, distinction 
between— Withdrawal of suit after examination of 
plaintif a witnesses-—Dismissal——Costs. 

No distinction on principle cau be drawn be- 
tween the withdrawal ofa suit and tho dismissal 
of @ suit for default, but where a suit is withdrawn 
after witnesses have in fact been examined on behalf 
of the plaintiff, such withdrawal cannot bs said to 
operate as a dismissal for default, and the opposite 
party is entitled to full costs. Pat Monast 
RaukisHpn Das v. Daviat Rau, 3 P. L.T, 814 3535 


Works of Defence Act (VILof 1903), 
— Platform in evistence in Cantonment area for BU 
years —Demolition —Acquiescence, 

A Cantonment authority whioh has acquiesced n 
the existence of a platform for over 30 years 
in the Cantonment area, cannot be permitted to 
demolish it. 

The Works of Defence Act, 1903, does not gutho. 
rise the demolition of a platform only threo feat high, 
a Hiu RATAN v, BuPBRROB, 20 4. L J, 169; 23 0R. L. 
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